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OP  THB 

Courts  of  Philadelphia  County, 

Of  the  Federal  Courts  for  the  Eastern  District  of  Pennsylvania, 

And  of  various  County  Courts  in  Pennsylvania, 

ORICIMAXXY  RSPORTKD  IN  THB 

DURING  THE  YEARS  1881  AND  1882. 


dourt  of  Common  |)leas,  t}l)ilabelpl)ia 

No.  1. 

[Leg.  Int.,  Vol.  38,  p.  32.] 

The  Commonwealth  op  Pennsylvania  ex  relatione  Robert  Mo- 
CAL.M0NT  el  al.  vs.  George  De  B.  Keim,  President  pro  tern,,  and 
David  J.  Brown,  Secretary  of  the  Philadelphia  &  Reading  R. 
R.  Co.,  and  H.  Pratt  McKean  et  al.j  Managers  of  said  Company, 

Mandamus  can  issue  in  the  ease  of  a  private  corporation,  and  the  writ  can  be  directed 

to  and  be  served  upon  the  officers  individually. 
^eldj  in  this  case,  that  the  annual  meeting  of  the  stockholders  for  the  election  of 

'officers  having  failed,  it  was  the  duty  of  the  officers  to  call  another  meeting  for  that 

purpose.    The  time  and  place  of  such  election  are'at  the  discretion  of  the  board  of 

managers,  unless  there  is  an  abuse  of  power  on  their  part. 

,  Opinion  delivered  January  22,  1881,  by 

^LLisoN,  P.  J. — The  material  questions  which  are  presented  by 
the  motion  to  quash  the  alternative  writ  of  mandamus,  which  was 
granted  on  the  petition  of  the  relators,  are.  Has  the  court  jurisdic- 
tion in  the  case  of  a  private  corporation  ?  Can  the  writ  be  directed 
to  and  served  on  the  officers  individually,  or  to  any  one  except  the 
corporation  itself?  Was  there  refusal,  or  such  default  on  the  part 
of  the  managers  to  call  a  stockholders'  meeting  as  to  warrant  the 
issuing  of  a  mandamus?  Does  the  court  possess  the  power  to 
compel  the  managers  to  "  forthwith  "  meet  and  "  forthwith  "  call 
a  meeting  of  stockholders  to  elect  officers  and  managers  on  ten 
days'  notice  ? 

The  question  of  the  power  of  the  court  to  take  cognizance  of  a 
case  in  which  a  private  corporation  is  made  a  party  defendant  was 
not  only  questioned,  but  such  power  was  strenuously  denied  to  the 
Court  of  Common  Pleas  upon  the  argument  of  the  motion.    Tlie 
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printed  briefs  of  argument  submitted  on  behalf  of  the  defen<lant.s 
do  not  seem  to  insist  on  the  point;  but,  as  it  appears  to   be  a  ques- 
tion of  first  impression  in  Pennsylvania,  it  may  be  important  to 
state  the  conclusions  at  which  we  have  arrived  in  relation   to  ifc. 
The  power  of  the  Courts  of  Common  Pleas  to  issue  writs  of  njan- 
dam  us  is  purely  statutory.      The  express  grant  of  authority   is 
contained  in  the  18th  section  of  the  act  of  June  14,  1836,  P.  L.  626y 
which  is  as  follows:    "The  several  Courts  of  Common  Pleas,  the 
president  judge  being  present,  shall,  within  their  respective  coun- 
ties, have  the  like  power  with  the  Supreme  Court  to  issue  writs  of 
mandamus  to  all  officers  and  magistrates  elected  or  appointed  in  or 
for  the  respective  countv,  or  for  or  in  any  township,  district  or  place 
within  such  county,  and  to  all  corporations  being  or  having  their 
chief  place  of  business  within  such  county."    It  has  been  decided 
under  this  statute  that  no  mandamus  could  be  granted   by  tlie 
Common  Pleas  against  a  corporation  whose  chief  place  of  business 
was   not  in   the  county  in  wliich  the  court  sat:    Whitemarah  vs. 
Railroad  Company^  8  W.  &  S.  365.     Nor  against  an  unincorporated 
society :    Wolf  vs.  United  Daughters  of  America,  1  Phila.  374.     We 
think  this  latter  case  is  authority  for  no  more  than  this,  as  the 
statement  of  the  general  principles,  which  are  found  in  the  opinion 
of  the  court,  must  be  considered  in  their  bearing  upon  the  facts  of 
the  case.    The  application  was  to  compel  members  of  an  unincor- 
porated beneficial  society  to  restore  an  expelled  member.     It  was 
said  upon  the  argument  that  no  case  could  be  found  in  Pennsvlva- 
nia  in  which  it  had  been  held  that  the  act  of  1836  included  the 
case  of  a  private  corporation.    We  have,  however,  been  referred  bv 
the  counsel  for  the  relators  to  the  case  of  The  OoviTnomcealth  ex  ret., 
etc,  vs.  Coze  et  al.,  1  Leg.  Chron.  89,  in  which  jurisdiction  was  taken 
by  the  Common  Pleas  of  Schuylkill  county,  which  issued  a  man- 
damus to  compel  officers  of  an  election  for  directors  of  an  incor- 
porated insurance  company  to  receive  and  count  votes  of  policy- 
holders at  such  election.    The  objection  which  was  here  raised  was 
not  made  in  that  case.     It  has  been  suggested  that  it  was  overlooked 
by  the  counsel  who  argued  the  cause  and  by  the  court.     I  think 
the  fairer  inference  is,  that  neither  counsel  nor  court  supposed  that 
the  objection  could  be  reasonably  enterttiined.     If  the  act  contains 
no  such  distinction  as  the  counsel  for  the  defendants  seek  to  main- 
tain as  a  true  interpretation  of  the  law,  the  question  may,  we 
think,  be  put  at  rest,  there  being  nothing  to  warrant  the  interpola- 
tion of  the  word  "  public  "  before  the  word  "corporations."    It  is 
sufficient  to  take  the  law  as  we  find  it,  and  read  it  as  the  legislature 
have  thought  proper  to  give  it  to  us.     We  believe  that  very  good 
reasons  might  be  supposed  to  have  moved  the  law-making  power 
of  the  commonwealth  to  place  modern  corporations  as  they  existed 
in  1836,  and,  in   anticipation   of  a  subsequent  development  of 
pecuniary  and  politicjil  power,  to  some  extent,  under  the  control  of 
the  law.     The  concentration  of  such  power  is  provoking  inquiry, 
and  giving  birth  to  problems  and  suggestions,  to  which  it  mignt  be 
well  for  all  to  give  heed.     This  objection  also  gives  rise  to  another     ■ 
inquiry  that  is  pertinent  as  well  as  interesting.    The  act  of  1836 
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gives  to  the  Courts  of  Common  Pleas  in  the  enumerated  cases  like 
power  with  the  Supreme  Court  to  issue  write  of  mandamus,  and, 
therefore,  back  of  all  this,  is  the  question,  What  powers  did  the 
Supreme  Court  possess  in  such  cases  in  1836?  The  investigation 
and  research  of  counsel  have  brought  to  light  the  act  of  the 
General  Assembly  of  Pennsylvania,  passed  the  22d  of  May,  1722,  to 
be  found  in  the  first  volume  of  the  laws  of  the  commonwealth  of 
Pennsylvania,  p.  131,  published  under  the  authority  of  the  legisla- 
ture in  1810.  Section  11  provides  for  the  establishment  of  a  court 
to  be  called  the  Supreme  Court  of  Pennsylvania,  with  power  to 
issue  all  remedial  and  other  writs  and  processes,  and  in  the  12th 
section  this  power  is  more  clearly  defined,  containing,  as  it  does, 
the  declaration  that  the  court  shall  minister  justice  to  all  persons, 
and  exercise  the  jurisdiction  and  powers  concerning  all  and  singular 
the  premises  according  to  law,  as  fully  and  amply,  to  all  intents 
and  purposes  whateoever,  as  the  Justices  of  the  Court  of  King's 
Bench,  Common  Pleas,  and  Exchequer  in  England,  or  any  of  them, 
may  or  can  do. 

'rhe  jurisdiction  thus  granted  was  substantially  retained  after  the 
revolution,  and  under  the  subsequent  constitutional  changes  in 
1776,  1790  and  1838,  was  not  materially  altered  or  abridged. 
Whilst  certain  of  the  powers  which  the  Sunreme  Court  was  author- 
ized to  execute  were  more  clearly  defined  in  the  instrumente  to 
which  we  have  referred,  those  originally  granted  by  the  act  of  1722 
were  retained,  the  constitution  of  1776  provides,  that  the  Supreme 
Court  shall  be  established  in  the  same  manner,  and  with  the  same 
power  as  heretofore,  consistently  with  the  provisions  of  the  con- 
stitution (see  note  a,  page  139,  of  laws  above  recited).  This  juris- 
diction was  not  materially  changed  until  the  adoption  of  the  present 
constitution  of'  1873,  when,  among  other  things,  the  power  of  the 
Supreme  Court  was  restricted  to  issuing  write  of  mandamus  to 
courte  of  inferior  jurisdiction. 

When,  therefore,  the  act  of  1836  was  passed,  the  power  possessed 
by  the  Supreme  Court  enabled  it  to  issue  write  of  habeas  corpus^ 
certiorari  and  write  of  error,  and  all  remedial  and  other  writs  and 
process  grantiible  by  the  judges  by  virtue  of  their  office,  in  pursuance 
of  the  powers  and  authorities  given  to  them  by  the  act  of  1722 ;  and 
"  the  like  power  "  was  conferred  on  the  Common  Pleas  in  the  cases 
whicli  are  recited  in  the  act  of  1836. 

It  will  not  be  questioned  that  the  writ  of  mandamus  falls  clearly 
within  the  class  of  write  termed  retvedial,  which,  by  the  act  of  1722, 
the  Supreme  Court  was  authorized  to  issue.  In  England,  it  is 
designated  a  prerogative  writ,  in  distinction  to  a  writ  of  right, 
issuing  exclusively  from  and  granted  at  the  discretion  of  the  King's 
Bench.  The  same  principle  prevails  in  this  country.  It  is  not 
granted  merely  on  request  or  demand,  but,  as  was  said  by  Lord 
Mansfield,  who  first  properly  expounded  and  settled  the  true  prin- 
ciples on  which  the  writ  would  be  granted,  and  the  ends  to  be 
secured  by  it,  that  it  wns  introduced  to  prevent  disorder  from  a 
failure  of  justice  and  a  defect  of  police.  That  it  ought  to  be  used 
on  all  occasions  where  the  law  has  established  no  specific  remedy, 
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and  where  in  justice  and  good  government  there  ought  to  be  one. 
If  there  be  a  legal  right,  and  no  other  specific  remed}',  it  should 
not  be  denied :  Rex  vs.  Barker^  3  Burr.  1267 ;  King  vs.  Commissioners, 
King  vs.  Amen/y  1  T.  R.  148,  149.  The  importance  of  not  losing 
sight  of  the  true  nature  and  purpose  of  the  writ  is  apparent  in 
considering  the  question  on  which  the  defendants,  in  part  at  least, 
ground  their  objection  to  the  allowance  of  the  alternative  writ  of 
mandamus — that  it  cannot  issue  against  a  private  or  business  cor- 
poration. In  Angell  &  Ames  on  Corporations,  section  700,  tlie  re- 
mark is  made,  **  we  see  no  reason  why  the  same  remedy  should  not 
lie  agdinst  a  private  corporation  aggregate,  to  enforce  an  obedience 
on  the  part  of  members  to  the  charter  or  act  of  incorporation  under 
which  th«y  act,  if  they  neglect  or  refuse  to  elect  their  proper  offi- 
cers." The  cases  cited  in  support  of  this  doctrine  are,  Rex  vs.  The 
Bishop  of  Ely,  2  T.  R.  290,  and  The  King  vs.  The  Master  cmd  Fellows 
©/•  SL  Catharine's  Hall,  4  T.  R.  233,  etc.  In  the  first,  the  King's 
Bench,  by  mandamus,  required  the  bishop  to  appoint  as  master  one 
of  two  fellows  presented  to  him  by  the  fellows  of  a  college,  holding 
that  his  power  rested  on  the  special  appointment  of  the  founder, 
and  not  on  his  official  or  corporate  or  quasi-corporate  authority. 
In  the  second  case,  though  the  King's  Bench  disclaimed  jurisdic- 
tion, because  belonging  in  chancery,  yet,  say  Angell  &  Ames,  no 
objection  was  taken  that  mandamus  would  not  lie  to  compel  an 
election  in  case  of  a  private  corporation.  The  citation  of  authorities 
in  the  work  referred  to,  under  the  title  mandamus,  are  so  numerous, 
and  so  directly  in  point,  that  it  does  not  admit  of  question  that 
the  King's  Bench  exercised  the  power  of  compelling  private  cor- 
porations to  perform  corporate  duties,  at  the  instance  of  indi- 
vidual relators,  and  that  where  there  was  a  special  individual  or 
corporate  duty  to  be  performed  by  particular  persons  in  their 
official  capacity,  that  the  writ  would  issue  against  them  individu- 
ally, and  as  officers  of  a  corporation,  commanding  them  to  perform 
such  individual  or  corporate  duty.  As  the  power  of  the  Courts  of 
Common  Pleas  is  restricted  to  corporations  having  their  chief  place 
of  business  within  the  county  in  which  the  application  for  the 
mandamus  is  made,  the  case  in  hand  falls  directly  within  the  estab- 
lished practice  of  the  King's  Bench,  both  in  respect  to  allowing  the 
writs  to  go  against  private  corporations,  and  against  individual 
members  or  officers  upon  whom  a  duty  is  imposed  by  the  charter 
or  act  of  incorporation.  The  cases  decided  in  several  of  the  States 
of  our  own  country  show  a  clear  recognition  of  the  same  princi- 
ples, founded  either  upon  the  common  or  statute  law,  recognizing 
the  application  of  the  writ  to  private  corpoFations  and  to  individuals 
having  a  specific  duty  to  perform  in  connection  with  the  corpora- 
tion. In  the  case  of  The  People  vs.  Throop,  12  Wend.  183,  it  is 
laid  down  that  the  rule  is,  that  the  writ  shall  be  directed  to  him 
who  is  required  to  do  the  thing  to  be  done.  A  mandamus  was 
allowed  to  compel  a  cashier  of  a  bank  to  allow  an  inspection  of  the 
books  of  the  corporation.  The  same  principle  was  recognized  in 
the  case  of  The  People  vs.  Board  of  Oovemors,  61  Barbour,  397. 
Plaintiffs  also  rely  on  the  cases  of  State  vs.  Dormi^  4  Nevada,  400, 
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and  State  vs.  Wright^  10  Nevada,  167.  But  if  the  objection  that  the 
writ  could  only  be  allowed  against  the  corporation  has  any  force  in 
it,  it  is  an  objection  which  is  directed  to  the  form  or  title  of  the  ac- 
tion, aqd  is  amendable  under  our  statute  of  amendments.  The 
power  to  add,  strike  out  or  change  the  names  of  parties  plaintiff  or 
defendant,  and  even  to  change,  in  certain  cases,  the  form  of  the 
action,  is  given  by  the  statute.  As  to  the  other  objections,  which 
relate  to  the  words  "and  other  officers,"  and  to  the  joining  the 
president  and  secretary  in  order  prayed  for,  if  at  all  material,  they 
may  be  corrected  by  amendment  at  this  stage  of  the  proceeding. 
Under  the  English  practice,  if  the  objection  be  to  the  form  of  the 
writ  merely,  it  may  be  amended  by  leave  of  the  court  after  motion 
to  quash.  See  foot-note  to  Angell  &  Ames  on  Corporations,  sec- 
tion 720. 

Putting  aside,  therefore,  the  matters  referred  to  as  constituting  no 
well-grounded  or  at  least  insurmountable  objections  to  the  alterna- 
tive writ,  we  pass  to  the  consideration  of  other  suggestions  which 
have  been  pressed  upon  our  notice  in  support  of  the  pending  mo- 
tion. 

The  annual  meeting  of  the  stockholders  to  elect  a  president, 
secretary,  treasurer  and  managers  of  the  Philadelphia  and  Reading 
Railroad  Company  is  directed  to  be  held  on  the  second  Monday  in 
January  in  each  year,  at  such  place  as  shall  be  fixed  by  the  by- 
laws. By-law  first  directs  that  the  meetings  of  the  company  shall 
be  held  at  the  company's  office  in  Philadelphia,  unless  specially 
convened  elsewhere  by  the  board  of  managers,  of  which  annual 
meeting  the  secretary  is  required  to  give  notice  by  advertisement, 
at  least  twenty  days  previous  thereto.  The  call  for  the  present  year 
was  issued  on  the  twenty-first  day  of  December,  1880,  for  a  stock- 
holders' meeting  to  be  held  on  the  10th  day  of  January,  1881.  No- 
tice was  therefore  given  just  twenty  days  before  the  day  of  meeting; 
excluding  the  day  on  wliich  the  call  was  issued,  and  including  the 
10th  of  January,  there  remain  just  twenty  days.  The  rule  of  com- 
putation of  time,  applicable  in  a  case  like  the  present  one,  requires 
the  exclusion  of  the  first  day  and  the  inclusion  of  the  last  day. 
This  cjdl  is  a  compliance  with  the  letter  of  the  law,  but,  unlike  the 
call  for  the  precedmg  year,  it  allowed  no  margin  of  time  for  the  cor- 
rection of  mistakes.  There  was,  however,  a  most  serious  error  in  the 
notice  of  the  21st  of  December,  which  called  the  meeting  at  Musical 
Fund  Hall,  the  by-law  requiring  all  meetings  of  the  company  to  be 
held  at  their  office  in  Philadelphia,  unless  specially  convened  else- 
where by  the  board  of  managers.  This  had  not  been  done,  and  of 
this  the  acting  secretary  may  fairly  be  presumed  to  have  had  knowl- 
edge if  he  performed  the  usual  duties  of  a  secreUiry,  to  be  in  attend- 
ance upon  the  sessions  and  keep  the  minutes  of  the  board  of  mana- 
gers. The  petition  contains  the  recital  that  the  annual  meeting  of 
1878  had  been  held  at  Concert  Hall,  and  that  of  1879  at  Musical  Fund 
Hall,  without  the  authorization  of  the  managers.  That  the  call  for 
1880  was  also  issued  for  Musical  Fund  Hall  without  the  authority  of 
the  managers,  in  the  first  instance,  but  that  more  than  twenty  days 
before  the  day  of  meeting  a  resolution  was  passed  by  the  board 
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ratifying  the  call  of  the  secretary.  On  the  7th  day  of  JanuarVj 
1881,  the  secretary,  by  direction  of  the  board  of  managers,  pub- 
lished a  notice  that  the  meeting  called  for  the  10th  would  not  be 
held,  and  on  the  same  day  the  plaintiffs  addressed  a  communication 
to  the  president  jiro  tern,  and  the  board  of  managers,  defendants, 
asking  them  to  ratify  the  call  of  the  secretary,  or,  failing  to  do  this, 
that  t^ey  would  call  a  meeting  of  the  stockholders  to  elect  officers 
and  managers  of  the  company  on  fifteen  days'  notice.  This  com- 
munication was  answered  on  the  same  day,  reciting  that  they  had 
been  advised  by  counsel  that  the  proposed  meeting  on  the  10th 
could  not  legally  be  held,  and,  referring  to  the  proceedings  in  the 
United  States  Circuit  Court,  closed  their  answer  to  the  plaintiffs  by 
appending  a  copy  of  a  resolution  that  day  adopted,  that  they  had 
adjourned  to  meet  on  the  12th  of  January,  to  provide  for  the  con- 
tingency which  may  then  exist  The  contemplated  action  of  the 
12th  inst,  they  protest,  was  not  taken  by  reason  of  the  institution 
of  these  proceeaings,  and  that  since  that  time  they  have  met  and 
called  a  meeting  of  the  stockholders  for  the  7th  of  March  next. 

In  the  5th  section  of  the  act  of  incorporation  it  is  provided  that 
if  it  shall  at  any  time  happen  that  an  election  oi  officers  and 
managers  shall  not  be  made  on  the  second  Monday  of  January,  the 
corporation  shall  not  for  that  cause  be  dissolved,  but  it  shall  be 
lawful  to  hold  and  make  such  election,  by  giving  at  least  ten  days' 
notice,  signed  by  the  president  or  secretary,  of  the  time  and  place 
of  holding  such  election.  The  act  does  not  contain  a  declaration  as 
to  who  shall  call  or  direct  such  meeting  to  be  convened,  and  it  is 
therefore  argued  by  the  respondents  that  this  provision  of  the  5th 
section  is  to  be  carried  into  effect,  in  accordance  wnth  the  require- 
ments of  the  21st  section  of  the  act  of  incorporation,  upon  request 
of  stockholders,  holding  one-fourth  the  amount  of  the  capital  stock; 
but  this  construction  is  answered  by  the  single  statement  that  a 
special  meeting,  to  be  called  as  provided  for  in  the  21st  section,  re- 
quires at  least  twenty  days'  notice,  whilst  the  special  election,  w^iich 
is  authorized  by  the  5th  section,  may  be  called  on  ten  days'  notice. 
Nor  can  it  be  restricted  in  its  meaning  to  a  call  made  by  the  stock- 
holders at  their  annual  meeting,  on  the  second  Monday  in  January, 
for  such  meeting  may  fail  to  be  held,  as  did  the  one  called  for  the 
10th  of  January  of  the  present  year,  rendering  such  call  impossible. 
We  think  the  only  reasonable  interpretation  to  be  given  to  this  clause 
of  the  5th  section  is,  that  the  board  of  managers  shall  see  that  an 
opportunity  is  afforded  the  stockholders  to  'Uiold  and  make  such 
election  "  of  managers  and  officers.  There  is  a  reading  of  the  21st 
section  which  would  remove  all  doubt  as  to  the  power  of  the  presi* 
dent  and  managers  to  call  a  special  meeting  of  stockholders.  Th( 
lancfuage  of  the  section  is:  special  meetings  of  stockholders  may  be 
called  by  order  of  the  president  and  managers,  or  by  the  president,, 
when  requested  by  persons  holding  one-fourth  of  the  stock  of  the 
company,  etc.  The  power  to  call  such  meetings  is  in  the  disjunctive. 
First,  it  is  the  president  and  managers ;  second,  the  president  alone 
may  convene  tne  meeting,  on  the  requisite  stock  call.  Reading  this 
clause  as  it  stands  in  the  disjunctive,  it  might  safely  be  held  as 
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giving  authority  to  the  pre3iden.t  vmd  managers,  of  their  own  mo- 
tion, or  the  president  by  himself,  when  requested  by  stockholders, 
to  call  a  special  meeting.  We  do  not,  however,  deem  it  necessary 
to  rely  on  this  interpretation  of  the  21st  section,  holding  that  an 
election  failing  on  the  day  of  the  annxial  meeting,  it  is  the  duty 
of  the  managers  to  afford  the  stockholders  an  opportunity,  as 
speedily  as  possible,  to  exercise  their  corporate  right  to  elect  officers 
and  managers,  w^ho  shall  conduct  the  affairs  of  a  corporation, 
whose  capital  exceeds  $30,000,000,  and  with  interests  as  varied  and 
extensive  as  are  those  of  the  Philadelphia  and  Reading  Railroad 
Company.  If  there  is  anything  clear  it  is  that  the  exercise  of  the 
right  is  intended  to  be  secured  to  the  stockholders  on  the  second 
Monday  in  January,  in  each  and  every  year,  and  if  it  shall  at  any 
time  happen,  that  is,  if  it  shall  come  to  pass  unexpectedly,  or  with- 
out previous  expectation,  that  such  election  fail,  still  the  right  to 
elect  remains  unaffected  by  such  failure.  In  such  event  it  shall  be 
lawful,  the  act  says,  to  hold  an  election,  and  if  we  are  correct  in  our 
conclusion,  that  by  necessary  implication  this  is  to  be  secured 
through  the  instrumentality  of  the  board  of  managers,  it  follows 
that  such  election  being  for  the  benefit  of  the  body  of  the  cor- 
porators, and  intended  to  give  back  to  them  that  of  which  they' 
were  unexpectedlv,  it  may  happen  unjustly,  deprived,  the  act 
which  \s  thus  made  lawful  for  the  board  of  managers  to  do,  it  be- 
comes their  duty  to  do.  We  do  not  deem  it  necessary  to  repeat  at 
length  the  statement  of  the  doctrine  so  lately  asserted  and  applied  by 
this  court  in  the  case  of  the  Commonwealth  ex  rel.  Herdic  Company 
vs.  Baldwin,  14  Phila.  93.  Here  is  a  clear  legal  right  in  the  relators, 
a  corresponding  duty  in  the  defendants,  and  a  want  of  any  other 
adequate  specific  remedy.  In  the  case  of  TT^e  Commonwealth  vs, 
PiUsburgh^  lO  Casey,  496,  the  court  say,  it  is  absurd  to  say,  that  con- 
ferring such  power  (to  lay  a  tax)  is  imposing  no  duty.  .  .  In 
a  statute  the  word  "may"  means  must  or  shall;  in  cases  where 
the  public  interests  and  rights  are  concerned,  and  where  the 
public  or  third  persons  have  a  claim  de  jure,  that  the  power 
should  be  exercised.  But  the  obligation  may  be  regarded  as  con- 
fessed by  the  board  of  managers,  defendants  in  this  case,  from 
the  fact  that  before  these  proceedings  were  begun  they  had  taken/ 
as  they  assert,  measures  looking  to  the  call  of  a  stockholders'  meet- 
ing, and  that  subsequently  they  passed  a  resolution  calling  such 
meeting  for  the  7th  of  March  next.  This  brings  us  to  the  considera-' 
tion  of  the  only  remaining  material  question  raised  by  the  motion 
to  quash,  which  is,  that  starting  with  an  obligation  to  perform  this 
corporate  duty,  and  conceding  that  the  act  fixes  no  time  for  its  per- 
formance, but  contemplates  a  call  on  not  less  than  ten  days*  notice, 
Can  the  discretion  thus  given  be  controlled  by  the  court?  The 
principle  is  too  well  settled  to  admit  of  question  that  the  writ 
of  mandamus  is  never  used  to  control  the  deliberation  or  coerce' 
the  discretion  of  official  bodies  or  individuals :  Commonwealth  ex  rel. 
vs.  OochraUj  6  Binney,  87 ;  Commonwealth  ex  rel.  vs.  The  Judges,  1  S.\ 
&  R.  187.  If  an  individual,  or  an  official  body,  are  required  by 
law  to  do  a  particular  act,  but  the  time  and  manner  of  doing  it  are 
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dependent  on  their  discretion,  they  may  be  ordered,  by  the  writ  of 
mandamus,  to  do  the  act,  but  the  court  will  not  control  their  dis- 
cretion as  to  the  time  and  manner  of  doing  it.  Where  the  act  to 
be  done  is  ministerial  merely,  the  rule  is  otherwise.  This  rule  is 
perhaps  without  exception,  unless  it  be  made  to  appear  that  the 
party  sought  to  be  coerced  is  acting  in  bad  faith,  or  is  mfluenced  by 
improper  motives,  wliich,  in  itself,  amounts  to  a  refusal  to  exercise 
a  discretion,  and  this  is  what  is  substantially  charged  in  this  peti- 
tion of  the  relators.  It  states  that  the  call  for  the  meeting  at  Musi- 
cal Fund  Hall  was  by  the  express  direction  of  the  president  of  the 
company,  given  immediately  before  his  departure  for  Europe,  on 
the  8th  of  December,  1880;  that  it  was  issued  by  the  acting  secre- 
tary, with  the  express  approval  of  the  president  pro  tern.  On  the 
25th  of  December  following  the  board  of  managers  received  a  cable- 
gram from  the  president,  who  was  then  in  London,  requesting  them 
to  postpone  the  annual  meeting  and  election  for  sixty  days.  It  is 
averred  that  in  consequence  of  said  cablegram,  and  in  order  to  have 
said  annual  meeting  and  election  postponed,  as  requested  by  the 
president,  that  no  effort  was  made  to  ratify  the  call  of  the  secretarv, 
and  that  the  call  for  the  meeting  on  the  10th  of  January  was  with- 
drawn. Now,  if  this  means  anything,  it  is  that  the  illegal  notice 
was  put  out  by  the  direction  of  the  president,  and  with  the  appro- 
bation of  the  president  pro  tem.y  ana  the  significance  of  this  aver- 
ment is,  that  notwithstanding  the  fact  that  a  similar  error  was 
committed  in  calling  the  raeetmg  for  1880,  it  was  again  repeated  in 
the  call  for  the  meeting  of  the  present  year,  and  that  of  the  mistake 
made  in  1880,  the  president,  secretary  and  board  of  managers  all 
had  full  and  ample  Knowledge.  It  is  true  that  the  board  of  mana- 
gers, having  taken  no  action  looking  to  the  holding  of  the  meeting 
at  Musical  Fund  Hall,  had  no  active  duty  to  perform  in  calling  the 
annual  meeting,  the  act  of  incorporation  requiring  the  secretary  to 
issue  the  call,  but  the  secretary  is  to  some  extent  the  oflBcer  of 
the  board,  as  well  as  of  the  company,  and  upon  the  board  devolves 
the  duty  of  appointing  persons  to  hold  the  election  at  the  annual 
meetings.  In  all  this  we  think  there  is  quite  sufficient  to  require 
the  defendants  to  make  answer  to  the  alternative  writ.  It  might  be 
said,  did  they  not  insist  on  their  motion  to  quash,  that  it  is  but 

J  just  that  an  opportunity  should  be  given  to  them  to  deny  the  al- 
egations  of  the  petitioners.  If  the  board  of  managers  were  in  any 
sense  parties  to  an  understanding  that  the  call  for  the  10th  of  Jan- 
uary should  be  so  framed  as  to  contain  a  serious  defect,  which  would 
endanger,  if  not  absolutely  vitiate,  the  meeting,  and  that  the  call 
wjis  issued  when  correction  would  be  impossible,  the  holding  and 
exercise  of  power  for  but  sixty  days  is,  under  the  circumstances, 
a  usurpation  of  authority,  which  ought  to  be  corrected  as  speedily 
as  the  law  will  permit  it  to  be  done.  But  if  the  managers  neither 
expressly  nor  impliedly  assented  to  the  wrongful  act  of  the  secre- 
tary, then  it  is  difficult  to  see  how  their  discretion  as  to  time  and 
place  for  holding  the  proposed  election  can  be  controlled.  It  can- 
not be  done  unless  there  is  a  clear  and  manifest  abuse  of  power. 
This  can  be  determined  only  by  the  answer,  and  by  the  answer 
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must  stand  or  fkll  the  objection  to  the  allowance  of  the  writ,  that 
tliere  was  no  demand  and  refusal  to  call  a  meeting  before  asking  for 
the  writ  Applying  the  rule  as  laid  down  in  Angell  &  Ames  on 
Corporations,  section  716:  If,  after  the  parties  have  been  heard  on 
the  rule,  the  applicant  has  still  a  reasonable  claim  to  the  writ,  on  a 
doubt  either  in  law  or  fact,  the  rule  will  be  made  absolute,  or  its 
equivalent,  a  motion  to  quash  dismissed,  we  dismiss  the  pending 
motion. 

K  C.  Dale,  Ashbd  Green  and  John  C.  BuUitt,  Esqs.,  for  relators. 

John  G,  Johnson,  James  E.  Gowen  and  R,  C,  McMurtrie,  Esqs.,  for 
respondents. 

[Leg.  Int.,  Vol.  38,  p.  42.] 

Whitely  v8.  McPadden. 

Where  a  deed  of  compoBition  provided  that  all  the  real  estate  should  be  bought  in 
and  title  placed  in  the  hands  of  a  trustee,  who,  with  the  consent  of  a  majority  of 
the  creditors,  had  authority  to  sell  any  part  of  it  not  needed  by  the  debtont  who 
retained  possession  to  carry  on  their  business,  and  who  were  to  pay  certain  instal- 
ments on  the  claims,  the  trustee  has  no  power  to  order  the  debtors  to  quit,  unless 
default  is  made  in  payment  of  the  instalments,  and  he  is  authorized  by  the  majority 
of  the  creditors. 

Application  for  special  injunction.     Opinion  delivered  January 

BiDDLE,  J. — ^The  firm  of  Whitely,  Bros.  &  Co.  having  become 
insolvent,  made  a  composition  with  their  creditors,  who  agreed  to 
release  a  portion  of  their  claims,  and  to  extend  the  time  for  the 
payment  of  the  balance.  By  the  deed  of  composition  it  was  pro- 
vided, that  all  the  real  estate  should  be  sold,  bought  in,  and  the 
title  placed  in  the  hands  of  a  trustee,  to  be  held  for  the  faithful 
performance  of  the  agreement.  By  its  terms,  the  trustee,  '*  with  the 
consent  of  a  majority  of  a  committee  of  creditors,"  was  authorized 
to  sell  "  all  or  any  portion  of  the  real  estate  not  actually  needed  by 
the  said  John  and  Hugh  Whitely  for  the  purpose  of  their  business 
of  manufacturers  at  any  time  after  the  title  thereto  shall  become 
vested  in  him."  Upon  the  failure  to  pay  any  of  the  instalments 
agreed  upon  it  was  made  lawful  for  the  trustee,  upon  the  request 
of  a  majority  of  the  committee,  to  sell  the  remainder  of  the  real 
estate. 

It  appears  by  the  bill  that  the  trustee,  no  one  requesting  him,  and 
no  instalment  being  due,  has  undertaken  to  obtain  possession  of 
that  portion  of  the  real  estate  actually  needed  by  the  said  John  and 
Hugh  Whitely  to  carry  on  the  business,  and  has  notified  them  to 
leave  the  premises  "  held  under  lease  "  from  him. 

We  are  at  a  loss  to  perceive  any  justification  whatever  for  such  a 
proceeding. 

The  object  and  expressed  intent  of  the  deed  of  composition  was 
to  enable  the  debtors  to  run  their  own  mill  for  the  purpose  of  pay- 
ing their  debts,  the  naked  legal  title  to  the  real  estate  being  placed 
in  the  hands  of  a  third  party,  to  prevent  the  possibility  of  its  being 
sold  or  encumbered  without  the  knowledge  of  the  creditors.  The 
trustee  was  given  no  right  to  sell  the  property  at  all  without  the 
consent  of  the  committee  of  creditors,  even  if  the  terms  of  the  agree- 


Digiti 


zed  by  Google 


10  PHILADELPHIA  REPORTS. 

ment  were  not  complied  with.  He  was  not  invested  with  the  title 
to  the  real  estate  to  enable  him  to  lease  or  sell  it,  or  carry  on  the 
business  for  the  advantage  of  the  creditors ;  it  was  for  the  debtors 
themselves  to  manage  the  propertjr  and  to  pay  the  instalments 
agreed  on.  Until  they  failea  in  this  the  trustee  and  the  creditors 
combined  could  not  sell  out  the  portion  of  the  real  estate  "  actually 
needed  by  the  said  John  and  Hugh  Whitely  for  their  business  as 
manufacturers." 

Believing  that  the  interference  of  the  trustee,  George  H.  Mc- 
Fadden,  complained  of  in  the  bill,  is  entirely  unwarranted,  either 
by  the  deed  of  composition  or  his  own  declaration  of  trust,  the  in^ 
junction  as  prayed  lor  will  issue. 

Morton  P,  Henry ^  Esq.,  for  plaintiff. 

John  G.  Johnson^  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  38,  p.  136.] 

Commonwealth  vs.  Harris.* 

The  act  of  16th  of  April,  1838,  nving  councils  the  power  to  make  rules  for  the  better 
regulation  of  bay-windows,  does  not  authorize  them  to  license  an  architect,  who  is 
not  the  owner  of  the  premises,  to  appropriate  as  much  or  as  little  of  the  public 
highway  as  he  pleases  to  his  own  use,  for  the  purpose  of  erecting  a  bay-winaow  of 
no  specified  dimensions. 

It  would  seem  that  in  the  acts  of  assembly  the  word  jut-vindow  was  considered  the 
equivalent  of  bay  or  bow-window,  ancf  that  bulks  or  bulk-windows  were  show- 
windows  erected  for  purposes  of  business,  and  not  for  mere  purposd^  of  convenience 
or  adornment;  and  that,  also,  the  ordinance  of  23d  September,  1864,  declaring  it  to 
be  a  nuisance  to  project  any  bulk-window  more  than  one  foot  beyond  the  building 
line  into  the  foot-way,  was  intended  to  protect  the  highwa;^'S  from  any  encroach- 
ment whatever  of  mere  pleasure  or  fancy,  and  to  strictly  limit  the  bulk-window 
or  show-window  of  the  storekeeper  from  trespassing  more  than  one  foot  beyond  the 
building  line. 

The  erection  of  a  bay-window  extending  two  feet  and  three-eighths  inches  into  the 
public  street  beyond  the  building  line,  under  a  special  license  contained  in  an 
ordinance  of  the  select  and  common  councils  of  the  city  of  Philadelphia,  will  be 
restrained  by  injunction  at  the  suit  of  the  law-officer  of  the  commonwealth. 

Blancfiard  vs.  Meybum^  10  Phila.  427 ;  Homer  vs.  Craig,  2  W.  N.  C.  11,  commented 
on. 

Opinion  delivered  -4pnZ  2,  1881,  by 

BiDDLE,  J. — This  is  an  information  in  the  nature  of  a  bill  in 
equity,  filed  by  the  attorney-general  on  behalf  of  the  commonwealth 
of  Pennsylvania.  It  appears  by  the  bill  and  affidavits  that  the 
respondents  are  erecting  a  bay -window,  in  the  city  of  Philadelphia, 
partly  on  the  premises  numbered  1609  Walnut  street,  and  partly 
on  the  adjacent  highway;  that  it  is  fifteen  feet  high,  and  extends 
beyond  the  building  line  two  feet  and  three-eighths  inches  into  the 
public  street;  that  its  width  at  the  building  line  is  thirteen  feet 
seven  and  three-quarter  inches,  and  at  its  extreme  limit  eight  feet, 
thus  leaving  a  footway  of  nine  feet  one  and  five-eighths  inches, 
instead  of  one  of  twelve  feet,  as  required  by  law. 

These  facts  are  not  disputed,  and  the  encroachment  on  the  high- 
way of  the  commonwealth  not  denied.  That  these  highways  be- 
long to  the  commonwealth,  in  trust  for  the  great  body  of  the  people, 
and  that  any  one  who  claims  a  peculiar  privilege  to  invade  them 

*  Affirmed  by  the  Supreme  Court,  July  Term,  1881,  No.  11. 
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must  establish  beyond  peradventure  his  title  under  some  act  of 
legislative  power  to  do  so,  is  not  controverted.  The  real  and  only 
question,  therefore,  in  this  case  is,  Have  the  respondents  shown  a 
sufficient  warrant  from  competent  authority  to  make  this  encroach- 
ment? 

Walnut  street  was  laid  out  by  William  Penn  of  the  width  of  fifty 
feet  between  the  building  lines  of  the  houses  on  each  side  of  it,  and 
in  no  instance,  from  that  day  to  this,  has  this  original  width  been 
departed  from  by  lawful  authority.  The  width  of  the  roadway  of 
all  fifty-feet  streets  has  invariably  been  twenty-six  feet,  thus  leaving 
a  sidewalk  of  twelve  feet  in  breadth  upon  each  side  of  such  streets 
In  this  particular  square  of  Walnut  street,  the  dwellers  on  the 
north  side  have,  except  in  the  present  instance,  in  building  their 
houses,  receded  from  tne  true  north  line  two  feet  ten  and  one-eighth 
inches,  so  that  the  width  of  the  highway  might  to  that  extent  be 
increased. 

The  earliest  act  of  assembly  pertinent  to  the  present  subject  is 
the  act  of  the  18th  of  February,  1769,  section  45  (1  Smith's  Laws. 
301).  It  enacts  as  follows:  "That  if  any  person  or  persons  shall 
hereafter  make  and  set  up,  or  shall  cause  to  be  made  and  set  up 
any  bulk,  jut- window  or  incumbrance  whatsoever,  whereby  the 
passage  of  any  street  shall  be  obstructed,  .  .  .  every  person 
ofiending  and  being  legally  convicted  thereof  before  any  justice  of 
the  peace  of  the  said  city,  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  thirty  shillings,  and  shall  forthwith  remove,  or  cause 
the  said  nuisance  to  be  removed." 

This  appears  to  haVe  been  the  only  legislation  on  the  subject 
until  the  IGth  of  April,  1838  (P.  L.  1837-8,  pp.  626-7),  when  the 
following  act  was  passed : 

"  Sec.  3.  It  shall  and  may  be  lawful  for  the  select  and  common 
councils  of  the  citv  of  Philadelphia,  from  time  to  time,  by  ordinance, 
to  make  and  establish  such  and  so  many  rules  and  regulations  as 
to  them  may  seem  expedient  for  tiie  better  regulation  of  porches, 
porticoes,  benches,  doorsteps,  railings,  bulks  or  jut-windows,  areas, 
cellar-doors  and  cellar-windows,  signs,  sign-posts,  boards,  poles  or 
frames,  awnings,  awning-posts,  or  other  device  or  thing  projecting 
over,  under,  into,  or  otherwise  occupying  the  sidewalks  or  other 
portion  of  any  of  the  streets,  lanes  and  alleys ;  .  .  and  the  said 
ordinances,  rules  and  regulations  to  execute  under  the  direction  or 
superintendence  of  such  person  or  persons  as  they  may  authorize  or 
appoint,  and  the  same  to  enforce  by  suitable  penalties,  which  pen- 
alties .  .  shall  be  recoverable  before  any  alderman  of  the  said 
city,  or  before  any  court  having  iurisdiction,  in  the  same  manner 
that  debts  of  like  amount  are  by  law  recoverable. 

"  Sec.  4.  That  so  much  of  an  act  passed  on  the  18th  day  of  Feb- 
ruary, 1769,  and  so  much  of  any  otner  act  or  acts  as  are  altered  or 
supplied  by  the  preceding  section,  be  and  the  same  are  hereby  re- 
pealed." 

Under  and  by  authority  of  the  lastruamed  act  of  assembly,  the 
select  and  common  councils  of  the  city  of  Philadelphia  enacted  an 
ordinance,  approved  the  23d  day  of  September,  1864  (Ordinances 
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I 


of  the  at;^  of  Philadelphia,  1864,  pp.  357-362),  whereby  it  waa 

ordained,  inter  alia,  as  follows :  1^ 

"An  ordinance  relating  to  nuisances : 

"  Sec.  1.  The  select  and  common  councils  of  the  city  of  Philadel- 
phia do  ordain  that  the  following  are  hereby  declared  to  be  nui- 
sances :    .    . 

"  Sec.  12.  .  .  To  project  any  bulk-window  more  than  one  foot 
into  the  footway  beyond  the  building  line.    •    . 

"  Sec.  13.  To  excavate  or  construct  hereafter,  any  area  or  other 
encroachment  on  any  footway  of  the  city,  except  as  herein  allowed; 
provided,  that  this  section  shall  not  apply  to  the  planting  of  trees, 
or  enclosing  trees  in  boxes,  or  stepping-stones,  or  hitching-posts.  .  . 

"  Sec.  41.  Any  person  violating  any  provision  of  this  ordinance 
shall  forfeit  the  sum  of  two  dollars,  to  be  recovered  before  the  alder- 
man whose  office  is  located  nearest  the  place  where  such  violations 
occurred,  at  the  suit  of  the  city  of  Philadelphia,  for  the  use  of  the 
city ;  and  every  alderman  of  the  city  shall  keep  a  separate  docket 
for  such  cases,  which  shall  always  be  open  for  tne  inspection  of  the 
mayor,  city  controller,  city  solicitor  and  his  assistants,  and  com- 
mittees of  councils." 

It  will  be  perceived  that  there  is  no  permission  in  this  ordinance 
to  extend  any  jut  or  bay-windows  beyond  the  building  line:  on  the 
contrary  (see  section  13)  they  are  expressly  prohibited,  unless  the 
phrase  **  bulk-window  "  includes  them.  But  we  think  in  all  the 
acts  referred  to  the  word  **  jut-window  "  was  considered  the  equiva- 
lent of  "  bay  "  or  "  bow-window,"  and  that  "  bulks  "  or  "  bulk- win- 
dows "  were  shop  windows,  erections  for  purposes  of  business,  and 
not  for  mere  convenience  or  adornment. 

A  bay  or  bow-window,  both  in  the  ordinary  and  technical  accept- 
ation 01  the  word,  indicates  the  formation  of  a  bow  or  bay  in  the 
room  to  which  it  is  attached,  and  which  to  that  extent  enlarges  the 
capacity  of  the  room.  Bulks  are  often  movable  structures,  and  are 
invariably  an  attachment  to  shops,  and  not  to  dwellings.  They 
will  be  found  thus  defined  in  Wedgewood's  Dictionary  of  English 
Etymology,  edition  of  1872.  We  should,  therefore,  infer  from  this 
ordinance,  that  it  was  the  intention  of  councils  to  protect  our  high- 
ways from  encroachments  of  mere  pleasure  or  fancy,  and  to  strictly 
limit  the  bulk-window  or  show-window  of  the  storekeeper  from 
trespassing  more  than  one  foot  bevond  the  building  line.  Be  this, 
however,  as  it  may,  if  the  respondents  claim  under  this  ordinance, 
they  have  far  exceeded  the  limits  allowed  by  it. 

They,  however,  base  their  claim  exclusively,  as  we  understand  it, 
upon  the  following  special  license,  contained  in  an  ordinance  of  the 
select  and  common  councils  of  the  city  of  Philadelphia,  approved 
the  6th  day  of  April,  1880.     It  is  in  these  words : 

"An  ordinance  to  grant  permission  to  Edward  Collins  to  erect  a 
bay-window  on  his  premises  at  No.  1609  Walnut  street,  in  the 
Eighth  ward. 

"  Sec.  1.  The  select  and  common  councils  of  the  city  of  Phila- 
delphia do  ordain,  that  permission  be  and  is  hereby  granted  to 
Edward  Collins  to  erect  a  bay-window  on  his  premises,  situate  No. 
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1609  Walnut  street,  in  the  Eighth  ward.  Provided,  the  same  shall 
be  removed  at  any  time  on  the  passage  of  a  resolution  or  ordinance 
to  that  effect  And  further  provided,  that  the  said  Edward  Collins 
first  pay  the  sum  of  fifty  dollars  to  the  clerks  of  councils  for  the 
publication  of  this  ordinance." 

It  will  be  observed  that  there  is  no  limit  whatever  to  which  the 
dimensions  of  this  structure  to  he  erected  are  restricted,  and  had 
the  respondents  satisfied  us  that  the  words  "  bulk-window,"  in  the 
ordinance  of  1864,  applied  to  erections  of  this  character,  we  would 
have  no  difficulty  in  holding  that  the  special  license  was  intended 
to  be  subordinated  to  the  general  law,  and  that  the  bay-window 
must  not  extend  more  than  one  foot  beyond  the  building  line.  We 
would  not  have  assumed  that  councils  intended  to  give  permission 
to  occupy  the  entire  sidewalk,  or  to  license  what  tney  themselves 
had  previously  denominated  a  nuisance.  As  we  do  not,  however, 
entertain  the  opinion  that  the  case  is  ruled  by  the  section  regarding 
bulk-windows,  in  the  ordinance  of  1864,  we  tnink  that  the  respond- 
ents' rights  must  be  determined  exclusively  by  this  sp)ecial  or- 
dinance. If  the  councils  of  Philadelphia,  in  pursuance  of  any 
authority  from  the  legislature,  are  authorized  to  issue  licenses  or 
grant  indulgences  to  special  individuals  by  name,  to  appropriate 
permanently  a  portion  of  the  public  highways  of  the  State,  there 
can  be  no  doubt  of  the  authority  of  the  respondents  to  do  what  they 
have  done,  and  this  injunction  must  be  dissolved.  This  is  assum- 
ing, of  course,  that  the  legislature  themselves  have  power  to  divert 
the  highways  to  any  purpose  inconsistent  with  a  firee  passage  over 
them,  which  we  do  not  think  the  exigencies  of  this  case  require  us 
to  decide. 

The  thirtieth  section  of  the  act  of  the  16th  of  April,  1838,  from 
which  alone  councils  derive  all  the  power  they  possess  over  this 
subject,  authorizes  them  "From  time  to  time,  by  ordinances,  to 
maKe  and  establish  such  and  so  many  rules  and  regulations  as  to 
them  may  seem  expedient,  for  the  better  regulation  of  porches,  por- 
ticoes, .  .  .  jut  or  bay-windows,  .  .  .  and  the  said  ordinances, 
rules  and  regulations  to  execute  under  the  direction  of  such  person 
or  persons  as  they  may  authorize  and  appoint,  and  the  same  to 
enforce  by  suitable  penalties,"  etc.  And  the  question  here  is 
whether  licensing  an  architect,  who  is  not  the  owner  of  the  prem- 
ises which  he  claims,  to  appropriate  as  much  or  as  little  of  the 
public  highway  as  he  pleases  to  his  own  use,  for  the  purpose  of 
erecting  a  bay-window  of  no  specified  dimensions,  is  making  and 
establishing  "  a  rule  for  the  better  regulation  of  bay-windows  in  the 
city  of  Philadelphia ; "  or,  in  other  words,  is  it  competent  for  the 
councils  under  this  law  to  say  to  the  owners  of  two  adjacent  prop- 
erties that  the  one  may  and  the  other  may  not  erect  a  bay-window, 
or  that  one  may  occupy  the  highway  without  limit,  while  others 
are  restricted  to  a  limit  of  one  foot?  Because,  if  each  case  is  to  be 
individually  passed  upon,  and  does  not  depend  upon  its  conformity 
to  a  general  rule,  this  would  be  the  result,  not  only  in  regard  to  bay- 
windows,  but  to  every  other  purpose  for  which  it  would  be  desirable 
to  occupy  the  highway.    The  ordinance  of  1864  was  clearly  within 
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the  exercise  of  the  powers  delegated  to  councils,  nor  can  it  be 
denied  that  they  could  regulate  under  it,  by  a  general  law,  the  size 
of  obstructions,  according  to  the  width  of  the  several  streets,  or  upon 
any  other  intelligible  and  general  design.  But  if  they  can  author- 
ize one  man  to  commit  a  nuisance,  they  can,  under  the  same  power, 
select  one  individual  upon  whom  to  inflict  a  penalty.  It  may 
sometimes  happen  that  there  are  but  one  or  two  people  interested 
in  the  subject  to  be  legislated  upon,  which  may  excuse  a  special 
license,  as  they  may  be  said  practically  to  include  the  whole  class, 
but  it  is  special  legislation  on  subjects  of  general  interest  and  con- 

"  '     all 


cern,  forming  no  "  rule  or  regulation  "  for  all  alike,  but  giving  invid- 
ious privileges  to  the  favored  few  at  the  expense  or  the  many,  which 
is  contrary  to  the  whole  spirit  and  intent  of  the  authority  intrusted 
to  councils  by  this  law. 

The  constitution  of  1874  was  the  revolt  of  the  people  against  just 
suchrspecial  and  arbitrary  legislation  on  the  part  of  the  legislature 
themselves.  "  Granting  to  any  corporation,  association  or  individ- 
ual, any  special  or  exclusive  privilege  or  immunity  "  is  (article  3, 
section'?)  now  positively  forbidden.  So,  that  if  this  power  does 
exist  in  our  councils,  they  are  permitted  to  do  what  the  body 
which  created  them  dare  not  do.  And  the  functions  delegated  are 
more  extensive  than  the  body  which  delegated  them  possesses.  It 
is  just  the  exercise  of  such  power  which  is  the  distinguishing 
characteristic  of  arbitrary  government.  Perfect  equality  before  the 
law  is  the  attribute  of  free  government;  it  proceeds  by  general 
laws  afiecting  all  the  citizens  alike,  while,  in  arbitrary  govern- 
ments, the  enjoyment  of  liberty  and  property  is  dependent  on  the 
feivor  of  the  sovereign. 

The  force  of  this  reasoning  obliges  the  able  counsel,  who  contend 
for  the  existence  of  such  power  as  is  here  claimed,  to  derive  it,  not 
from  any  fair  construction  of  the  act  of  1838,  but  from  the  abuse  of 
it  "  Contemporaneous  construction "  is  urged  on  behalf  of  the 
present  practice,  and  if  persistent  violations  of  the  letter  and  spirit 
of  the  law  can  fairly  be  called  contemporaneous  construction  of  it, 
the  case  is  undoubtedly  a  strong  one.  While  it  might,  perhaps,  be 
urged  with  some  force  as  against  councils,  and  as  to  existing  build- 
ings, it  certainly  cannot  be  held  to  invalidate  the  rights  of  the  sover- 
eign who  was  no  party  to  it,  especially  in  regard  to  buildings  which 
it  is  only  proposed  to  erect. 

The  very  earliest  act  on  this  subject — ^the  act  of  1769 — to  which 
we  have  already  referred,  commences  in  the  old  style,  with  a 
preamble  informing  the  public  what  had  aroused  the  legislature 
to  action.  It  begins :  "And  whereas,  by  late  extraordinary  encroach- 
ments of  cellar-doors,  steps  and  porches,  made  in  the  streets  of  the 
said  city,  of  jut-windows,  bulks,  and  other  incumbrances,  the 
said  streets  are  greatly  obstructed ;  and  by  a  number  of  spouts  or 
gutters  set  at  the  eaves  of  pent  houses  and  other  places  in  the  said 
streets,  large  collections  of  water  are  discharged  in  rainy  seasons  on 
persons  passing  along  the  same,  be  it  enacted,  etc. ; "  showing  that 
over  a  hundred  years  ago  this  tendency  to  encroach  upon  the  rights 
of  the  public  was  as  strong  as  it  is  now;  and  as  vainly  protested 
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against.  The  judiciary  are,  of  course,  powerless  to  initiate  any  re- 
dress in  this  matter,  or  in  any  other,  as  they  can  only  act  upon 
cases  properly  brought  before  them.  The  attempts  of  private  citi- 
zens to  check  this  tendency  has  generally  proved  abortive,  for  it  is 
a  well-established  rule  that  the  private  citizen  who  attempts  to  re- 
dress a  public  grievance  must  show  a  special  damage  to  himself 
over  his  fellow-citizens,  which  is  generally  impracticable.  His 
rights  on  the  highway  are  those  of  a  traveller,  and  he  cannot  com- 
plain of  erections  by  owners  of  the  soil,  however  unlawful,  except 
such  as  obstruct  his  right  of  passage.  It  wlas  upon  this  principle  that 
it  was  said  in  Blanchard  vs.  Rei/bum,  10  Phila.  427,  and  in  Homer  vs. 
Craigy  2  W.  N.  11,  that  even  admitting  that  the  act  of  1769  had  not 
been  abrogated  by  subsequent  legislation,  it  would  afford  no  remedy, 
as  the  width  of  the  "  passage  way  "  required  by  ordinance  was  not 
encroached  upon,  and  they  could  as  private  citizens  require  no 
more.  It  is  only  when  the  commonwealth  intervenes  that  all  ques- 
tions of  right  to  bring  suit  disappear,  and  that  length  of  occupation 
becomes  an  aggravation  rather  than  an  excuse. 

Excessive  laches  on  the  part  of  a  State  may,  in  cases  that  can  be 
imagined,  induce  a  chancellor  to  refuse  to  exercise  his  equitable 

1  cowers,  which  are  of  grace  and  not  of  right ;  but  it  would  certain] v 
>e  a  hard  rule  to  hold  that  the  authorities  of  a  vast  commonwealth 
had  forfeited  any  right  to  ask  for  equitable  redress  in  her  own 
courts  for  encroachments  upon  any  of  her  highways,  which  exceed, 
ill  this  city  alone,  a  thousand  miles  in  length,  because  they  had 
taken  six  months  to  decide  whether  it  was  necessary  and  proper  for 
them  to  do  so.  An  ordinance  reducing  the  width  of  all  our  high- 
^vays  would  instantly  provoke  remonstrance  and  resistance,  but 
where  it  is  effected  by  licensing  isolated  obstructions,  over  an  area 
of  129  square  miles,  it  takes  a  long  time  before  the  citizens  realize 
what  is  being  done,  and  the  commonwealth  may  well  bo  lulled  to 
inaction  by  the  apparent  insignificance  of  the  violations.  Thus 
another  of  the  great  safeguards  which  general  legislation  affords  is 
taken  away. 

The  wheels  of  justice  proverbially  move  slowly,  and  must  do  so 
in  all  countries  regulated  by  general  law.  It  is  the  price  we  pay 
for  our  personal  security.  It  is  only  under  despotic  governments 
that  the  punishment  is  as  prompt  as  the  offence.  Nothing  can,  for 
instance,  be  more  vigorous  in  its  methods  than  what  is  popularly 
called  '*  Lynch  law ; "  but  it  is  open  to  this  objection  that,  although 
some  one  meets  with  prompt  punishment,  it  is  often  not  the  person 
who  has  committed  the  offence. 

We  have  seen  that  in  1769,  when  there  were  less  than  five  thou- 
Siind  houses  in  the  city,  occupied  by  less  than  thirty  thousand 
people,  these  encroachments  were  felt  to  be  intolerable,  yet  we  now, 
with  over  150,000  houses,  and  a  population  approaching  a  million 
of  people,  are  actually  fostering  the  old  and  encouraging  new 
nuisjinces  bv  protective  and  capricious  legislation.  After  having 
p^ranted  in  this  case  a  special  license  to  obstruct  Walnut  street,  be- 
tween Sixteenth  and  Seventeenth  streets,  on  the  21st  day  of  March, 
1881,  an  ordinance  has  been  passed  by  councils  for  "widening 
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Chestnut  street,  between  Fifteenth  and  Sixteenth  streets,"  to  the 
width  of  six  feet  It  is  certainly  difficult  for  any  citizen  to  compre- 
liend  why,  if  it  be  wise  to  widen  the  square  in  Chestnut  street,  it 
is  judicious  to  narrcynr  the  almost  corresponding  one  in  Walnut 
street. 

To  enforce  a  law  which  has  long  and  persistently  been  evaded  is 
always  disagreeable,  but  it  is  the  reluctance  to  do  so  which  is 
bringing  upon  us  all  the  inconveniences  sufifered  by  older  com- 
munities, and  which  they  are  now  spending  millions  to  remedy. 

We  have  failed  to  discoVer  in  this  case  anything  which  justifies 
us  in  refusing  to  the  law  officer  of  the  commonwealth  the  assist- 
ance he  asks  at  our  hands.  That  the  consent  of  councils  was 
asked  in  good  faith,  and  given  in  good  faith,  cannot  alter  what  we 
conceive  to  be  the  law,  which,  in  our  opinion,  does  not  permit  any 
such  partial  and  special  legislation  as  has  here  been  attempted  by 
councils.  In  our  opinion,  it  does  not  establish  "  by  ordinance,  rules 
and  regulations  "  for  the  guidance  and  government  of  our  people 
in  this  regard,  nor  does  it  enforce  them  by  "  suitable  penalties,"  but 
under  cover  of  a  title  indicating  a  general  law,  gives  a  special 
license  to  erect  a  nuisance  "  regulated  "  in  no  respect  whatever. 
.     Entertaining  these  views,  the  injunction  must  oe  continued. 

Josiah  R.  Adams,  A,  Sidney  Biddle  and  George  W.  Biddle,  Esqs.,  for 
the  commonwealth. 

Richard  C.  Dale,  Robert  N,  Willaon  and  Richard  C.  McMurtrie,  Esqs., 
for  defendant. 

[Leg.  Int.,  Vol.  38,  p.  137.] 

Reess  V8.  Pye  et  al, 

Distribation  of  f\ind  under  sale  in  jmrtition — Lien  of  decedent's  debts— A  sale  nnder 
proceedings  in  partition  is  a  judicial  sale,  and,  like  other  judicial  sales,  discharges 
all  liens  which  are  certain  or  fixed  in  their  character,  or  which  can  be  made  so, 
unless  they  arc  protected  from  discharge  by  act  of  assembly. 

H.,  a  devisee  of  R.,  whose  estate  was  sold  under  proceedings  in  partition,  died^  leay- 
ing  a  son,  in  whom  was  vested  H.'s  share  in  the  proceeds,  who  also  died  within  five 
years  of  the  sale  in  partition :  Held^  that  the  proceeds  of  the  sale  of  H.'s  share  came 
into  the  hands  of  the  master  appointed  to  distribute  the  flind,  charged  with  the  lien 
of  any  debts  of  H.  or  her  son,  whether  of  record  or  not 

Proceedings  in  partition.  Sur  report  of  master  dbtributing  fund. 
Opinion  delivered  A'pril  2, 1881,  by 

Peirce,  J. — Sarah  Harmstead,  one  of  the  devisees  of  Jacob  Reess, 
whose  estate  was  sold  under  proceedings  in  partition  in  this  case, 
died  17th  of  Mny,  1875,  leaving  an  only  son,  Samuel  Reess  or  Spires, 
in  whom  her  estate  in  the  premises  vested.  He  died  February  26, 
1876.  The  master  decided,  that  as  both  these  parties  died  within 
five  years  of  the  sale  in  partition,  that  this  share  in  his  hands  is 
subject  to  the  lien  of  any  debt,  though  not  of  record,  of  either  of 
said  parties.  To  this,  the  distributees  of  this  share  filed  an  excep- 
tion, claiming  an  immediate  distribution  of  it;  and,  on  the  argu- 
ment of  this  exception  before  the  court,  their  counsel  claimed  that 
the  lien  of  these  debts  was  not  discharged  by  the  sale  in  partition, 
and  that  the  purchaser  of  this  share  took  it  cum  onere. 

We  think,  however,  that  the  master  was  right,  and  that  the  pro- 
ceeds of  sale  of  this  share  of  the  estate  came  into  his  hands  charged 
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with  the  lien  of  any  debts  of  Sarah  Harmstead  and  Samuel  Spires, 
whether  of  record  or  not. 

A  sale  under  proceedings  in  partition  is  a  judicial  sale,  and,  like 
other  judicial  sales,  discharges  all  liens  which  are  certain  and  fixed 
in  their  character,  or  which  can  be  made  so,  unless  they  are  pro- 
tected from  discharge  by  act  of  assembly.  This  was  well  illustrated 
in  the  cnse  of  Wright  vs.  Vickers,  31  P.  F.  Smith,  122,  where  the  lien 
of  a  mortgage  of  a  separate  interest  of  one  of  the  tenants  in  common 
was  held  to  be  divested,  notwithstanding  the  act  of  March  23,  1867. 
which  provides,  that  the  lien  of  such  a  mortgage,  if  prior  to  all 
other  liens  upon  the  same  property,  should  not  be  destroyed,  or  in 
any  way  affected  by  any  judicial  or  other  sale  whatsoever. 

Such  also  was  the  ruling  in  Steel's  Appeal,  Kulp^s  Estate,  5  Norris, 
222,  where  it  was  held  that,  by  a  sale  under  proceedings  in  parti- 
tion in  the  Orphans'  Court  brought  by  the  widow  against  the  sole 
heir  of  the  intestate,  the  lien  of  a  mortgage  given  by  the  heir  was 
divested. 

In  Wright  vs.  Vickers  the  sale  in  partition  was  under  proceedings 
in  the  Court  of  Common  Pleas ;  in  SleeVs  Appeal  it  was  under  pro- 
ceedings in  the  Orphans'  Court  The  like  effect  was  given  to  the 
sale  whether  in  the  one  court  or  the  other.  Afortioriy  if  a  mortgage 
is  discharged  by  such  a  sale,  judgments  and  debts  of  a  decedent,  not 
of  record,  are  discharged  by  it. 

The  proceeds  of  sale  take  the  place  of  the  land,  and  debts  that 
are  a  lien  on  it  are  paid  out  of  the  proceeds,  and  the  balance  is  dis- 
tributed as  kind  to  the  parties  entitled  to  it:  Commonwealth  vs.  Pool, 
6  Watts,  32. 

The  master  has  asked  leave  to  pay  the  money  into  the  Registry 
of  the  Court,  but  as  Sarah  Harmstead  died  17th  May,  1875,  and 
Samuel  Reess,  or  Spires,  died  February  26,  1876,  more  than  five 
years  having  elapsed  since  their  death,  we  perceive  no  difficulty  in 
his  making  a  present  distribution,  by  ordering  searches  for  liens, 
and  giving  notice  according  to  law  to  all  persons  having  claims  to 
present  them. 

The  report  of  the  master  is  confirmed,  with  direction  to  proceed 
to  distribution  in  the  manner  indicated  by  tiiis  opinion. 

Robert  H.  Hinckley,  Jr.,  Esq.  (with  him  Charles  Henry  Jones  and 
Charles  D.  Freeman,  Esqs.),  for  exceptants. 

[Leg.  Int.,  Vol.  38,  p.  156.] 

Elisha  Swinney  et  al.  vs.  The  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company,  Executors  and  Trustees  of  the  Will  of 
Charles  Macalester,  deceased.* 

It  was  directed  in  a  wiU  that  the  executors  thereof  should  erect  a  church  building 
upon  a  lot  given  for  the  purpose,  set  aside  a  sum  of  money  for  the  maintenance  ot 
the  same,  and  then  convey  and  transfer  the  property  to  the  trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  in  the  I'nited  States  of  America,  provided 
*'  a  respectable  number  of  persons  can  be  found  to  form  the  nucleus  of  a  congrega- 
tion." 

•Affirmed  by  the  Supreme  Court,  July  Term,  1881,  No.  81.  Fidelity  Trtut  Company'9 
Appeal,  3  Outerbridge,  443. 

Vol.  16.  2 
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Beld,  that  prima  facie  the  presbvtenr,  having  eoclesiastical  jnriBdiotion  of  the  terri- 
toiy^  was  the  proper  body  to  be  charged  with  the  finding  of  such  nucleus,  as  the 
organization  or  the  church  was  impossible  unless  the  presbytery  took  it  under  its 
care  and  entered  it  on  its  rolls.  And  that  the  presbytery  having  declared  that 
such  nucleus  had  been  found,  if  the  executors  refuse  to  proceed  without  reasonable 
cause  being  shown  hj  them  for  such  refusal,  the  court  have  power  to  compel  them 
to  carry  out  the  provisions  of  the  will,  there  being  no  evidence  that  the  church's 
organisation  was  in  bad  fkith,  or  unwise,  or  without  sufficient  promise  of  succesl^. 

Opinion  delivered  April  9,  1881,  by 

Allison.  P,  J. — This  bill  is  brought  by  the  plaintiffs  on  their  own 
behalf,  ana  on  that  of  the  "  Macalester  Memorial  Church,"  of  Tor- 
resdale,  and  of  other  members  of  said  church,  or  any  other  pnrty  in 
interest  who  may  desire  to  be  made  parties  thereto,  against  the  de- 
fendants, to  compel  them  to  carry  into  effect  that  portion  of  the  will 
of  Charles  Macalester,  deceased,  which  is  contained  in  the  sixth 
clause  or  paragraph  of  said  will.  It  is  as  follows :  "  The  erection  of 
a  Presbyterian  church  at  Torresdale  has  been  a  fayorite  object  with 
me,  and  would  have  been  carried  out  before  this  time,  but  for  the 
want  of  sufficient  Presbyterian  element  in  the  neighborhood.  And 
I  hereby  direct  my  executors,  in  case,  within  the  period  of  five 
years  after  my  decease,  a  respectable  number  of  persons  can  be 
found  to  form  the  nucleus  of  a  congregation,  to  set  apart  about  an 
acre  of  ground  anywhere  on  Grant  avenue,  in  Torresdale  (in  the 
Twenty-third  ward  of  the  city  of  Philadelphia),  which  may  be  re- 
garded by  them  as  a  desirable  location,  and  to  erect  a  churcn  build- 
ing thereon,  at  a  cost  of  five  thousand  dollars ;  and  when  the  said 
building  has  been  conopleted,  to  grant  and  convey  the  said  premises 
to  the  trustees  of  the  General  Assembly  of  the  Presbyterian  Church 
in  the  United  States  of  America,  their  successors  and  assigns,  in 
trust,  for  the  use  and  benefit,  as  a  place  of  worship,  of  a  church  and  ' 
congregation  duly  organized  at  Torresdale,  and  beinc  in  connection 
with  the  Presbyterian  Church  of  the  United  States  of  America,  with 

Sower  to  the  said  trustees,  if  they  shall  at  any  time  deem  it  expe- 
ient,  to  grant  and  convey  the  said  premises  to  such  church  and 
congregation  in  fee,  but  always  on  condition  that  the  same  shall  be 
used  as  a  place  of  worship  for  a  church  and  congregation  in  con- 
nection with  the  said  Presoyterian  Church  in  the  United  States  of 
America  forever.  And  I  further  direct  my  executors,  on  the  com- 
pletion of  said  church  building,  to  deposit  with  the  *  Fidelity  In- 
surance, Trust  and  Safe  Deposit  Company '  the  sum  of  five  thousand 
dollars,  to  be  held  by  them  in  trust,  to  pay  the  net  income  thereof 
towards  the  support  of  the  pastor  for  the  time  being  of  said  church 
and  congregation  tbrever.  And  in  case  no  congregation  connected 
With  the  Presbyterian  church  is  formed  at  Torresdale,  as  aforeeaid, 
within  the  said  period  of  five  years,  then  I  direct  that  the  said  two 
sums  of  five  thousand  dollars  each,  intended  for  the  erection  and 
support  of  said  church,  shall  fall  into  and  become  part  of  my  resid- 
uary estate." 

The  material  question  which  is  raised  by  the  answer  of  the  de- 
fendants is  presented  in  that  part  of  it  which  denies  that  complain- 
ants are  the  proper  beneficiaries  of  the  trust  under  the  foregoing 
clause  of  tlie  will,  because,  they  say,  "  Such  a  number  of  persons 
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have  not  been  found  to  form  the  nucleus  of  a  congregation  as  the 
provisions  of  the  will  contemplate,  because  they  are  not  property- 
owners,  permanent  residents  of  Torresdale,  and  none  are  in  position 
to  assist  in  the  support  of  the  church ; "  and  because  as  great  a 
number  of  persons  could  have  been  found,  during  Mr.  Macalester's 
lifetime,  as  are  now  associated  in  the  church  which  has  been  organ- 
ized, which  number  he  deemed  insufficient  to  justify  him  in  estab- 
lishing a  church.  Around  this  question  all  the  contention  in  tliis 
case  centres ;  the  defendants  virtually  admit  that  if,  within  the  pre- 
scribed period,  a  respectable  number  of  persons  have  been  found  to 
form  the  nucleus  of  a  congregation,  such  as  was  contemplated  by 
the  testator,  and  if  the  court  have  power  to  compel  the  trustees  to 
carry  into  efifect  the  directions  of  the  will,  contrary  to  their  judg- 
ment in  the  premises,  the  complainants  are  entitled  to  the  relief  for 
which  they  pray,  which  is,  that  the  defendants  be  ordered  to  pro- 
ceed and  execute  their  duties  as  executors  under  the  said  sixth 
clause  of  the  will,  set  apart  a  lot  of  ground  and  erect  a  church  edi- 
fice thereon,  and  convey  the  same  to  the  trustees  of  the  General 
Assembly,  in  trust  for  the  Macalester  Memorial  Church  in  Torres- 
dale.  I  find  the  following  facts  alleged  in  the  bill,  and  either  not 
denied  or  confessed  by  the  answer,  or  proved  by  the  uncontradicted 
portion  of  the  testimony  in  the  case. 

1.  That  the  testator  was  a  Presbyterian,  adhering  to  the  end  of 
his  life  to  the  polity  and  faith  of  that  church  in  which  he  was 
reared,  and  in  which  he  had  borne  office  for  many  years  as  a  ruling 
elder.  That  he  died  in  the  city  of  Philadelphia  on  the  9th  day  of 
December,  1873,  leaving  a  will,  of  which  tne  defendants  are  the 
acting  executors,  wherem  he  made  provision  for  the  erection  and 
maintenance  of  a  church  at  Torresdale,  subject  to  the  condition 
therein  set  forth,  which  fully  appears  in  the  sixth  section  of  said 
will ;  the  said  church  to  be  in  connection  with  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States  of  America.  That 
the  will  in  q^uestion  was  dated  October  15,  1873,  to  which  was 
added  a  codicil,  both  of  which  were  admitted  to  probate  December 
15,  1873. 

2.  Shortly  after  the  decease  of  Charles  Macalester,  and  before 
April,  1874,  the  executors  sent  a  copy  of  the  aforesaid  will  to  the 
Presbytery  of  Philadelphia  North,  within  whose  ecclesiastical  juris- 
diction Torresdale  lies;  from  that  time  until  after  May  14,  1878,  the 
executors  did  nothing  to  carry  into  effect  this  bequest  That  on 
April  22, 1874,  shortly  after  defendants  had  transmitted  to  them  the 
copy  of  the  will,  presbytery  appointed  a  committee  to  attend  to  the 
matter. 

This  committee  made  report  on  September  30th  following,  and, 
on  their  recommendation,  another  committee  was  appointed  to  or- 
ganize a  church  at  Torresdale,  if  the  way  should  be  clear.  This 
committee  reported  progress  April  25, 1875,  and  from  time  to  time 
thereafter,  until  April  16, 1878,  when  presbytery  directed  that,  with- 
out delay,  they  should  organize  a  mission  church  at  Torresdale.  I 
further  find,  in  this  connection,  that  from  the  time  the  company 
defendants  called  the  attention  of  presbytery  to  this  matter,  by 
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sending  to  them  a  copy  of  the  will  of  testator,  their  oversight  of  the 

Srqject  of  a  church  organization  was  never  relaxed,  and  on  the  6th 
ay  of  May,  1878,  the  Macalester  Memorial  Church  was  duly  con- 
stituted, consisting  of  fourteen  members;  to  this  number  three  others 
were  subsequently  added.  This  action  of  the  committee  was  ac- 
cepted, and  their  report  was  adopted  by  presbytery  on  the  8th  of 
October,  1878,  and  the  name  of  the  Macalester  Memorial  Church 
placed  on  the  roll  of  presbytery. 

It  further  appears,  by  the  uncontradicted  testimony  In  the  cause, 
that  a  decided  interest  was  manifested  by  many  of  the  people 
residing  in  the  neighborhood,  who  were  present  in  considerable 
numbers  at  the  meetings  which  preceded,  and  that  at  which  the 
church  organization  was  consummated,  and  that  the  organization 
was  completed  by  the  appointment  of  an  elder  ad  interim  and  a 
moderator.  The  action  of  presbytery  was  shortly  thereafter  com- 
municated officially  to  defendants;  that  on  the  27th  of  May,  1878, 
they,  by  letter,  addressed  to  the  chairman  of  the  Committee  of 
Presbytery  of  Philadelphia  North,  accepted  the  action  of  presbytery 
as  binding  on  them,  acknowledging  "  that  it  is  made  the  duty  of 
this  company  to  set  apart  an  acre  of  ground  on  Grant  avenue,  in 
Torresdale,  and  to  erect  thereon  a  church  building,"  and  invited 
consultation  with  the  committee  as  to  plans,  etc.  That  plans  in 
accordance  with  this  suggestion  were  prepared  and  submitted  for 
the  approval  of  the  executors. 

I  further  find,  that,  within  less  than  two  months  after  the  letter 
of  the  defendants  above  referred  to,  the  chairman  of  the  committee 
of  presbytery,  without  further  conference,  was  notified  by  the  com- 
panv  defendant,  through  its  president,  that  they  had  not  sufficient 
evidence  to  justify  them  in  proceeding  to  build,  and  saying,  they 
would  prefer  a  bill  in  equity  to  be  filed,  a  master  appointed,  and 
an  order  of  court  obtained. 

The  bill,  answer  and  proofs  before  us  are  the  result  of  this  refusal 
to  set  apart  a  lot  of  ground  on  Grant  avenue  and  erect  a  church 
building,  all  of  which  complainants  allege  is  contrary  to  the  direc- 
tions of  the  testator. 

That  part  of  the  answer  which  takes  exceptions  to  the  persons 
who  have  been  organized  into  a  church,  as  not  fulfilling  the  require- 
ments of  the  will,  because  they  are  not  in  position  to  assist  in  the 
support  of  the  church,  and  are  not  permanent  residents  of  Torres- 
dale,  is  not  supported  by  the  testimony  as  to  much  the  larger  num- 
ber of  the  members ;  all  are  able  to  contribute  to  a  greater  or  less 
extent,  and  the  large  majority  reside  in  Torresdale  or  in  the  neigh- 
borhood of  it;  nor  is  it  material  that  they  are  not  property-holders: 
no  such  qualification  was  imposed  by  the  testator.  So  is  it  also  a 
manifest  misreading  of  the  will,  to  interpret  it  as  restricting  the 
residence  of  the  membership,  to  what  may  properly  be  called  Tor- 
resdale, within  the  bounds  of  which  the  church  building  was  to  be 
erected ;  by  no  word  or  sentence  of  the  will,  can  be  justified  the 
conclusion,  that  it  was  to  be  restricted  in  its  use,  to  the  people  re- 
siding within  the  boundaries  of  Torresdale;  the  contrary  of  this 
appears  in  the  first  paragraph  of  the  sixth  clause,  which  reads, 
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"the  erection  of  a  Presbyterian  church  at  Torresdale,  has  been  a 
favorite  object  with  me  and  would  have  been  carried  out  before  this 
time,  but  for  the  want  of  sufficient  Presbyterian  element  in  the 
neighhofrhoody  It  was  to  the  neighborhood  then,  that  the  testator 
looked  with  the  hope,  that  withm  its  bounds  might  be  found  a 
sufficient  number  of  Presbyterians  to  constitute  a  respectable  num- 
ber to  form  the  nucleus  of  a  church.  With  the  knowledge  which 
Mr.  Macalester  had  of  the  persons  who  resided  in  what  may  be 
termed  the  village  which  he  had  founded,  he  could  have  had  little 
expectation  of  finding  the  element  necessary  for  the  formation  of 
such  a  church,  as  he  intended  should  be  established ;  and  therefore 
the  implied  hope,  that  others  might  find  in  the  neighborhood  that 
which  he  had  not  found.  If  this  was  not  so,  he  probably  would 
have  described  the  persons  to  be  found,  as  respectable,  in  the  sense 
of  being  wealthy  or  well  to  do,  which  would  have  a  meaning  en- 
tirely different  from  the  nhrase,  inserted  in  the  will,  "a  respectable 
number;"  this  respectable  number  in  the  judgment  of  the  presby- 
tery has  been  found,  which  establishes  a  'prima  fade  case  in  favor 
of  the  complainants,  because  it  is  the  action  of  a  judicatory,  which, 
at  least,  in  conjunction  with  the  executors,  is  required  to  act,  before 
the  intention  of  the  testator  in  this  respect  can  be  carried  into  effect. 
This  declared  intention  was  not  simply  to  secure  the  finding  of  the 
nucleus  of  a  congregation,  made  up  of  Presbyterians,  that  is,  those 
of  Presbyterian  predilection  or  preferences,  or  who  may  have  been 
members  of  other  churches  of  that  denomination,  and  who  adhered 
to  the  doctrines  of  the  church ;  but  the  purpose  is  clearly  expressed 
that  the  structure  or  building  was  to  be  for  the  use  and  benefit  as  a 
place  of  worship,  of  a  church  and  congregation,  duly  organized  at 
Torresdale,  and  being  in  connection  with  the  Presbyterian  Church 
of  the  United  States  of  America.  The  words,  duly  organized,  have 
a  special  significance  in  their  application  to  the  organization  of  a 
Presbyterian  church  when  used  by  one  who  may  fairly  be  pre- 
sumed to  have  understood  the  full  force  and  accurate  meaning  of 
the  language  employed,  to  express  the  thought  as  it  lay  in  his  mind ; 
for,  as  we  have  found,  he  was  a  Presbyterian  ;  an  intelligent  man, 
and  one  who  for  years  stood  forth  as  an  ordained  officer  of  the 
church  with  which  he  was  connected.  It  is  not,  tlierefore,  straining 
the  language  of  the  will,  to  hold,  that  the  testator  intended  that  the 
church  for  which  he  was  making  provision  was  to  be  duly  organ- 
ized according  to  Presbyterian  law  and  usage,  and  that  law  and 
usage  make  it  absolutely  essential  that  such  organization  must  be 
supervised  and  approved  by  presbytery,  for  they  only  can  decide 
what  constitutes  the  due  organization  of  a  Presbyterian  church. 
In  all  cases  in  which  a  nucleus  of  a  congregation  has  been  gathered, 
presbytery  alone  can  decide,  whether  it  shall  be  duly  organized  or 
constituted  with  the  rights  and  privileges  which  belong  to  a  com- 
pleted church  organization,  and  from  this  it  follows,  that  no  au- 
thority could  as  well  do  the  entire  work  as  presbytery,  commencing 
with  a  due  investigation  of  Torresdale  and  its  neighborhood,  in 
looking  for  and  searching  out  the  Presbyterian  element  of  that 
locality,  in  order  to  ascertain  whether  it  was  possible  to  carry  oat 
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that  which  the  testator  designates  as  having  been  a  favorite  project 
of  his  own.  In  no  other  way  and  through  no  other  channel,  could 
this  work  be  as  well  done  as  by  presbytery,  and  of  all  this  the  teS' 
tator  may  be  supposed  to  have  been  well  acquainted.  And  this 
raises  a  fair  presumption,  that  his  intention  was  to  give  to  presby- 
tery exclusive  control  over  the  entire  matter  Whether  this  is  or  is 
not  a  correct  interpretation  of  the  will,  it  does  no  violence  to  its 
letter  or  to  its  spirit,  to  hold,  that  that  judicatory  should  at  least 
co-operate  with  the  executors  in  the  effort  to  find  a  suflScient  body 
of  Presbyterians  out  of  which  it  was  to  duly  organize  a  church, 
before  it  was  called  upon  to  exercise  its  exclusive  jurisdiction  of 
organization,  and  of  bringing  the  church  into  proper  connection 
with  the  general  assembly. 

It  is  to  be  remembered,  that  the  language  of  the  will  is  not  "if 
my  executors  can  find,  or  I  direct  my  executors  to  trv  and  find ; " 
on  the  contrary,  it  reads,  "if  a  respectable  number  of  persons  can 
be  found."  This  clearly  carries  with  it  the  idea  that  effort  should 
be  made  to  find,  but  no  express  direction  is  given  as  to  who  should 
make  this  effort,  and  ascertain  if  it  was  possible  for  the  persons  or 
body  making  search  for  a  respectable  number  of  persons,  to  find 
them.  It  is  very  certain  that  the  executors  did  not  understand 
that  it  was  incumbent  on  them  to  make  this  effort  in  the  first  in- 
stance. This  is  placed  beyond  dispute  by  the  testimony  of  Mr. 
Gest,  who,  when  asked  the  question  whether,  from  the  time  of 
sending  the  will  to  the  date  named,  did  the  executors,  or  any  one 
for  them,  make  any  investigation  as  to  this  church  matter  at  Tor- 
resdale,  he  answered :  "  Having  communicated  to  presbytery,  as  I 
have  stated,  I  did  not  deem  that  any  action  on  our  part  was  neces- 
sary until  we  should  hear  from  them.  ...  I  considered  the  estab- 
lishment of  the  church  was  for  them,  while  I  think  the  executors 
and  trustees  under  this  will  have  a  responsibility  as  to  how  the 
church  was  to  be  constituted,  with  reference  to  the  number  and 
character  of  its  members."  This  concession  admits  that  the  true 
construction  of  the  will  is,  that  Mr.  Macalester  intended  that  pres- 
bytery should  ascertain  if  the  respectable  number  of  persons  could 
be  found,  and  if  this  was  committed  to  presbytery  as  a  duty  to  be 
performed  by  them,  if  they  were  to  exercise  a»  exclusive  judgment 
and  discretion  over  the  matter  in  the  first  instance,  their  action  is 
conclusive  and  binding  on  the  executors,  unless  they  can  show  that 
presbytery  has  acted  in  bad  faith,  or  that  their  action  is  unwise  and 
has  no  proper  basis  to  support  it.  And  this  in  substance  is  what 
the  defendants  have  undertaken  to  do.  The  opposition  now  made 
to  this  application  raises  just  this  issue,  which  places  the  burden  of 
proof  on  those  seeking  to  maintain  it ;  their  testimony  must  not 
only  be  sufficient  to  overcome  the  prima  facie  case  which  arises 
upon  the  presumption  of  honest  ana  judicious  action  on  the  part 
of  presbytery,  but  it  must  also  be  sufficient  to  disprove  the  case 
which  the  plaintiffs  have  made  by  their  testimony.  We  do  not  see 
how  the  defendants  could  do  otherwise  than  concede  the  right  and 
the  duty  of  presbytery  to  make  the  effort  to  find  the  element 
necessary  to  a  due  organization  of  a  Presbyterian  church ;  to  do  less 
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would  be  to  convict  themselves  of  a  gross  neglect  of  a  duty  imposed 
by  the  will.  For  four  years  after  sending  a  copy  of  the  will  to 
presbytery,  they  rested  content  with  doing  nothing;  from  April, 
1874,  to  May,  1878,  not  a  word  was  spoken  or  an  act  done  by  them 
to  carry  out  a  clearly  expressed  purpose  of  the  testator.  It  must 
be  taken  then,  as  admitted  by  the  defendants,  that,  having  given 
notice  to  presbytery,  the  executors  rested  satisfied,  under  the  belief 
that  they  had  performed  their  whole  duty,  until  presbytery,  who 
had  five  years  within  which  to  make  the  effort,  ascertained  whether 
the  proper  nucleus  could  be  found.  So  entirely  were  defendants 
of  this  mind,  that,  when  notified  by  presbytery  that  a  church  had 
been  formed,  they  expressed  entire  acquiescence  in  what  had  been 
done,  and  communicated  such  acquiescence  in  the  letter  of  the  vice- 
president  of  May  27, 1878. 

There  are  one  or  two  other  matters  which  bear  on  this  portion  of 
the  case  now  under  consideration :  the  first  is,  that  in  the  will  is 
found  not  only  the  manifest  intention  that  the  church  was  to  have 
a  due  organization,  but  it  was  to  be  so  organized  that  it  was  to  be 
brought,  to  use  the  language  of  the  testator,  in  connection  with  the 
general  assembly,  and  this  was  impossible  to  be  done,  unless  it  was 
taken  under  the  care  and  entered  on  the  rolls  of  presbytery. 

The  other  thought  is,  that  against  the  view  now  asserted  by  tlie 
defendants,  that  it  is  their  exclusive  right  to  decide  the  question, 
whether  such  a  respectable  number  of  persons  had  been  found  as 
satisfied  the  requirements  of  the  will,  that  the  testator  when  defin- 
ing the  duties  of  the  executors,  which  he  intended  should  be  per- 
formed exclusively  by  them,  had  no  difficulty  in  finding  language 
that  indicates  with  precision  what  that  intention  was — I  hereby 
direct  my  executors  to  set  apart  an  acre  of  ground,  erect  a  church 
building  thereon,  and  then  convey  said  property.  And  I  further 
direct  them  to  deposit  the  sum  of  $5,000  in  trust.  There  is  no  mis- 
taking the  mandatory  character  of  this  language,  which  is  wholly 
wanting,  when  he  says,  if  a  respectable  number  of  persons  can  be 
found,  etc. 

It  is,  of  course,  conceded  that  good  faith  and  the  securing  of 
necessary  results  are  essential  in  order  to  satisfy  the  requirements 
of  the  wilL  If  all  that  the  testator  exacted  as  preliminary  to  im- 
posing the  duty  of  building  a  church  at  Torresdale  on  his  executors 
nas  not  been  attained,  then  the  complainants  have  failed  to  make 
out  a  case  entitling  them  to  the  relief  for  which  they  pray.  As 
already  stated,  it  rests  on  the  defendants  to  make  good,  by  compe- 
tent proof,  either  the  want  of  good  faith,  or  gross  error  of  judgment 
in  presbytery,  to  successfully  maintain  the  stand  which  they  have 
taken. 

This  brings  us  to  the  consideration  of  the  most  material,  and, 
substantially,  the  only  disputed  question  of  fact  which  is  raised  by 
the  testimony,  whether  the  conditions  imposed  by  the  testator  have 
been  established  by  the  proofs. 

The  witnesses  examined  on  the  part  of  the  complainants  may  be 
divided  into  two  classes ;  those  who  took  part  under  appointment 
or  sanction  of  presbytery,  in  the  organization  of  the  church,  and 
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residents  of  Torresdale,  eleven  in  all.  Those  classified  under  the 
first  head  are  clergymen,  all  of  whom  shared  in  the  examination  of 
the  ground,  or  in  the  work  of  organization  of  the  church,  the  major- 
ity of  whom  are  pastors  having  charge  of  churches  in  the  northern 
section  of  the  city — Frankford,  Holmesburg,  Bensalem,  Falls  of 
Schuylkill,  and  Bristol,  just  outside  the  city  limits.  Several  of 
these  witnesses  were  connected  with  this  enterprise  by  appointment 
of  presbytery  for  all  of  the  period  from  1874  until  1878 ;  most  of 
them  are  gentlemen  of  long  association  with  the  Presbyterian 
church,  familiar  with  its  laws  and  usages,  and  having  experience  in 
the  work  of  organizing  new  churclies.  Their  testimony  shows  that 
they  felt  themselves  not  only  justified  in  organizing  the  Macalester 
Memorial  Church,  but  that  the  prospects  of  the  enterprise  are  that 
it  will  be  successful ;  that  fourteen  communicant  members,  with  an 
attendance  on  the  preaching  services  of  from  twenty-five  to  thirty- 
five  persons,  are  quite  equal  to  and  even  greater  in  numbers  than 
those  with  which  other  church  enterprises  have  been  begun  and 
carried  on  successfully ;  to  which,  in  this  case,  is  to  be  added  a 
house  of  worship  clear  of  debt,  and  the  income  of  $5,000,  applicable 
to  the  payment  of  the  pastor's  salary.  Of  the  other  witnesses,  it  is 
to  be  said,  that  Mr.  Thomas  is  a  lumber-merchant;  Mr.  Myers  has 
a  cottage  or  summer  residence  at  Torresdale;  Mr.  Sweeney  is  a 
storekeeper  in  the  neighborhood,  and  Mr.  Campbell  and  Mi-s.  Mc- 
Lean are  plain  working-people ;  the  last  two  have  resided  at  Torres- 
dale,  one  twenty-six  and  the  other  seven  years. 

Mrs.  McLean  says,  she  can  do  more  than  take  a  pew,  and  the 
other  is  willing  to  give  $100  towards  the  support  of  the  enterprise. 
All  these  witnesses  express  a  favorable  opinion  of  the  success  of  the 
church,  and  of  their  purpose  to  contribute  to  it.  ' 

One  of  the  witnesses  says,  from  fifteen  to  thirty-five  families  of 
the  neighborhood  have  expressed  themselves  favorable  to  the  erec- 
tion of  the  church  building,  and  an  intention  to  attend  the  services 
of  the  church,  and  that  most  of  them  are  able  to  assist  in  its  sup- 
port, and  are  Presbyterian  in  their  preferences. 

On  the  part  of  the  defendants,  nine  witnesses  have  been  exam- 
ined. The  testimony  of  EflRngnam  Perot  and  Josiah  Bacon  is 
wholly  negative  in  its  character,  and  may,  without  further  remark, 
be  passed  by.  .  Mr.  Caldwell  and  Mr.  Gest,  the  president  and  vice- 
president  of  the  company  defendant,  have  no  personal  knowledge 
on  the  subject.  W.  G.  and  Thomas  K.  Smith,  though  for  years  re- 
siding at  Torresdale,  have  but  little  knowledge  of  the  people  who 
are  associated  in  or  connected  with  this  church  and  congregation. 
When  the  son  was  interrogated  on  the  subject,  all  whom  he  could 
say  he  knew  were  the  families  of  NicoU  and  McLean  and  Duncan 
Tait;  he  does  not  even  know  Fullerton,  nor  the  Sweeney  or  Noble 
families,  nor  Susan  Fisher,  nor  James  Campbell. 

The  testimony  of  the  father  does  not  substantially  diff'er  from 
that  of  the  son.  Neither  of  them  can  be  supposed  to  have  a  very 
strong  desire  to  see  a  Presbyterian  church  established  at  Torresdale; 
they  are  of  a  different  religious  faith,  and  attend  worship  at  the 
convent  near  by.  Each  expresses  the  opinion  that  the  proposed 
outlay  of  the  money  would  be  an  improvident  expenditure. 
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Mrs.  Laughton,  who  is  a  daughter  of  the  testator,  George  NicoU, 
who  has  been  in  the  employ  of  the  Macalester  family  for  over 
twenty-five  years  as  a  gardener,  and  Edward  M.  Hopkins,  who  is  a 
nephew  of  the  deceased,  are  all  the  remaining  witnesses.  Mrs. 
Laughton  resided  at  Torresdale  for  many  summers,  but  her  asso- 
ciate, except  her  own  father,  were  doubtless  of  a  wholly  different 
class  from  those  who  desire  to  establish  this  church ;  she  is  now  a 
member  of  the  Episcopal  church,  and  is  strongly  opposed  to  carry- 
ing into  eflfect  the  desire  expressed  by  the  testator,  for  the  reason 
that  she  does  not  believe  the  church  can  be  sustained.  Mrs.  Laugh- 
ton admits  that  if  this  beauest  of  $10,000  lapses  and  becomes  a  part 
of  the  residuary  estate  of  her  father,  she  will  be  entitled  to  half  the 
income  for  life,  and  that  NicoU  was  the  only  person,  in  any  way  or 
at  any  time  connected  with  this  church  movement,  to  whom  she 
applied  for  information  in  relation  to  it. 

Nicoll's  testimony  is  against  the  wisdom  of  the  enterprise,  unless 
some  person  of  wealth  will  stand  in  the  relation  of  patron  to  it. 
He  was  one  of  the  original  members,  and  ceased  attending  upon 
its  services  when  this  suit  was  brought,  because,  he  says,  he  thought 
there  were  not  a  sufficient  number  oi  members,  there  was  no  one 
to  look  after  its  interests  and  grievances,  and  because  Mrs.  Laughton 
was  opposed  to  it 

Mr.  Hopkins'  reasons  for  opposing  the  establishing  of  the  charity 
are  substantially  the  same  as  those  given  by  the  last  four  witnesses; 
he  says,  not  one  person,  outside  of  a  few  servants,  would  attend 
this  church.  The  weight  which  should  be  given  to  his  testimony 
is  manifest  from  his  last  two  answers  upon  cross-examination.  He 
says :  "  I  do  not  know  that  this  church  has  been  organized,  and  I 
do  not  know  that  the  Presbyterians  for  nearly  a  year  have  been 
holding  regular  meetings  in  Torresdale,  attended  by  from  twenty 
to  thirty  persons." 

From  what  I  regard  as  the  decided  weight  of  the  testimony,  I 
find  the  fact  to  be  that  the  conditions  contained  in  the  will,  upon 
which  are  made  to  depend  the  erection  of  a  building  for  the  use  of 
a  Presbyterian  church,  as  contemplated  by  the  testator,  exist  at 
Torresdale ;  that  a  respectable  number  of  persons  have  been  found 
sufficient  to  form  the  nucleus  of  a  congregation,  which  has  been 
duly  organized  into  a  church,  which  is  now  in  connection  with  the 
General  Assembly  of  the  Presbyterian  Church  of  the  United  States 
of  America. 

I  reach  this  finding  of  fact,  notwithstanding  the  conclusion  which 
seems  to  be  established  by  the  testimony,  that  the  Presbyterian 
element  in  Torresdale  differs  very  little  from  what  it  wasat  the 
time  of  the  death  of  Mr.  Macalester;  but  it  is  equally  clear  that  the 
evidence  fails  to  show  that  he  had  any  other  knowledjje  upon  the 
subject,  except  that  which  other  persons  might  obtain  from  associa- 
tion with  those  of  his  own  condition  in  life,  and  with  whom  he  was 
in  the  habit  of  daily  intercourse,  who,  with  rare  exceptions,  were 
connected  with  or  attendants  upon  the  Episcopal  church.  Mrs. 
Laughton  is  herself  unable  to  say,  of  her  personal  knowledge,  that 
her  father  ever  made  inquiry  among  the  people  residing  in  the 
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neighborhood,  as  to  the  feasibility  of  organizing  a  church,  or  that 
he  ever  made  an  effort,  like  that  which  the  committee  of  presbytery 
made,  to  call  together,  at  his  own  house  or  elsewhere,  those  who 
were  willing  to  join  in  or  favor  such  an  undertaking.  If  it  had  been 
done,  Mrs.  Laughton  and  Mr.  NicoU  would  be  most  likely,  of  all 
persons,  to  have  known  all  about  it.  But  how  does  it  affect  the 
question,  whether  Mr.  Macalester  knew  of  the  Presbyterian  element 
residing  in  the  neighborhood  of  Torresdale,  or  whether  he  did  not 
know?  it  is  suflBcient  that,  having  committed  to  others  the  duty  of 
seeking  out  that  which  he  had  not  found,  and  the  result  of  their 
effort  being  a  church  well  constituted,  in  the  opinion  of  experienced 
and  competent  judges,  which  was  duly  organized  by  presbytery ; 
possessing,  in  its  start  in  life,  elements  of  strength  and  hope,  not 
belonging  to  many  of  the  strong  Presbyterian  cnurches  of  to-dajr. 
in  the  dawn  of  their  existence — the  fact,  after  all  that  may  be  said 
to  the  contrary,  stands  forth  that  the  nucleus  has  been' found,  a 
church  has  been  duly  organized,  and  all  that  it  now  asks  is,  that 
the  purpose  of  the  testator  may  be  carried  into  effect  by  giving  to 
it  the  shelter  and  support  which  he  provided  for  it 

It  is  needless  to  say  much  of  the  power  of  the  court  to  require  a 
trustee  to  do  that  which  is  imposed  on  him  as  a  duty,  when,  with- 
out reasonable  cause,  or  for  want  of  proper  effort,  or  a  neglect  to 
obtain  information  necessary  to  an  intelligent  action,  he  remses  to 
exercise  the  power  with  which  he  is  vested,  or  to  perform  the  duty 
which  he  is  directed  to  perform ;  the  law  is  too  well  settled  to  re- 
quire more  than  a  reference  to  it  here.  The  principle  is  equally 
applicable  to  the  case  of  a  trustee  who  has  a  duty  enjoined  on  him 
to  oe  performed  in  conjunction  with  others.  In  this  case,  regarded 
in  a  light  most  favorable  to  the  defendants,  the  duty  was  a  joint 
duty  with  the  presbytery ;  all  that  was  required  has  been  accom- 
plished, which,  being  done,  the  testator  then  said,  I  direct  my 
executors  to  do  that  which  the  complainants  seek  to  obtain  from 
them  through  the  controlling  power  of  the  court  because  they  have 
refused  to  go  forward.  And  upon  what  ground  do  they  justify  the 
course  which  they  have  adopted  ?  We  think  a  careful  reading  of 
the  testimony  will  show  thjit  a  change  of  purnose  on  the  part  of 
defendants,  and  their  refusal  to  erect  a  church  ouilding,  was  prob- 
ably founded  on  the  advice  of  Mr.  Hopkins  alone,  which  Mr. 
GesVs  testimony  shows  was  volunteered,  not  solicited.  It  is  true 
that  Mr.  Gest  speaks  of  obtaining  information  from  Mrs.  Laughton 
and  Mr.  Nicoll,  but  the  action  of  the  board  of  directors  of  the  com- 

Eany  defendant  was  based  on  the  report  which  Mr.  Caldwell  says 
e  made  to  them  at  a  meeting  in  July,  1878,  his  information  on  the 
subject  having  been  obtained  from  Mr.  Gest,  and  Mr.  Gest  could 
not  have  conferred  with  Mrs.  Laughton,  who,  at  the  time,  was  absent 
in  Europe,  and  did  not  return  home  until  October,  1878;  Mr.  Gest 
also  says  his  interview  with  her  was  subsequent  to  the  conversiition 
he  had  with  Mr.  Hopkins. 

Mrs.  Ijaughton  testifies  that  Mr.  Nicoll  was  present  when  she  had 
her  interview  with  Mr.  Gest,  and  that  was  after  her  return  from 
Europe ;  and  Mr.  Gest,  though  testifying  to  his  having  conversed 
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with  and  obtained  information  from  Nicoll,  yet  he  does  not  speak 
of  having  had  more  than  one  conversation  with  him ;  if  they  had 
but  the  one  interview  on  the  subject,  then  it  must  have  been  as  late 
as  October,  1878.  It  is  admitted  that  other  than  this  there  was  no 
investigation  by  the  officers  or  agents  of  the  executors;  that  no 
search  was  made  by  them  at  Torresdale  or  in  its  neighborhood,  and 
that  the  only  information  which  they  sought  or  in  any  way  ob- 
tained, was  from  a  source  which  was  either  liostile  or  indifferent  to 
the  success  of  the  enterprise.  Can  this  be  regarded  as  fulfilling  the 
full  measure  of  the  duty  of  defendants,  or  justify  them  in  ignoring 
the  action  of  presbytery,  and  refusing  to  erect  a  church  at  Torres- 
dale?  We  think  that  it  cannot.  In  no  as{>ect  in  which  the  case 
can  be  viewed  are  they  justified  in  maintaining  the  stand  which 
they  liave  taken;  they  have  shown  no  reasonable  or  sufficient 
cause  which  will  excuse  them  from  the  performance  of  that  which 
we  regard  as  a  manifest  duty  imposed  on  them  by  the  testator. 

The  relief  for  which  complainants  prav  is  hereby  granted,  the 
costs  of  the  proceeding  to  be  paid  by  the  defendants. 

Joseph  DeF.  Junhin  and  George  Junking  Esqs.,  for  complainants. 

WlUiam  W.  Porter  and  WUliam  A.  Porter^  Esqs.,  for  defendants, 

[Leg.  Int.,  Vol.  38,  p.  204.] 

YouNO  vs,  Elkins. 

A  la▼fu^  and  useful  businem  will  not  be  restrained  by  injanction  merely  upon  the 
^ound  that  the  danj^er  of  fire  to  surrounding  property  is  somewhat  inoren^ed  and 
impurities  are  added  to  water  already  reuderea  unfit  for  use  by  other  causes. 

In  equity. 

The  plaintiff  filed  a  bill  to  restrain  the  defendants  from  re-erect- 
ing an  oil  refinerv,  known  as  the  Belmont  Oil  Works,  in  the 
Twenty-sixth  ward,  Philadelphia,  which  had  been  destroyed  by 
fire,  upon  the  ground  that  it  was  a  public  nuisance. 

The  plaintiffs  were  land-owners  adjacent  the  defendants'  works, 
from  which,  separated  by  a  fence,  were  the  plaintiffs'  buildings  ana 
dwelling-houses,  with  wells  of  water  used  by  them  and  their  ten- 
ants for  drinking  and  household  purposes.  A  portion  of  the  prop- 
erty was  used  as  a  farm.  The  fire  which  destroyed  the  oil  worli, 
supposed  to  have  been  from  spontaneous  combustion,  and  during 
which  frequent  explosions  occurred,  partially  destroyed  also  the 
plaintiffs'  nouses,  the  property  being  situated  in  a  portion  of  the 
city  where  the  water  supply  is  small  and  insufficient;  and  previous 
to  this  fire  others  had  occurred  in  which  there  was  great  loss  of 
life  and  property.  They  alleged,  also,  that  from  the  nature  of 
petroleum,  the  gas  which  accompanies  the  oil  easily  takes  fire,  and 
the  consequences  which  attend  the  sudden  inflaming  of  a  large 
quantity  of  a  fluid  so  combustible  were,  in  many  cases,  more  de- 
structive than  from  an  explosion  of  gunpowder.  In  a  warm  atmos- 
phere volatilization  of  the  lighter  portions  of  petroleum  would  occur 
which  would  fire  instantly  from  a  match,  and  barrels  which  have 
contained  petroleum  or  coal  oil  would,  at  times,  become  filled  with 
a  mixture  of  gas  and  air,  so  as  to  be  very  explosive ;  and  accidents 
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would  occur  from  gases  of  petroleum  in  stills  which  had  not  been 
properly  ventilated  before  being  approached  with  a  light.  The  bill 
alleged,  also,  that  escaping  vapors  had  been  destructive  to  the  plain- 
tiff's' vegetation  and  foliage,  and  that  the  purity  of  the  water  from 
tlieir  wells  had  been  tainted  and  destroyed,  upon  the  top  of  which 
a  film  of  highly  inflammable  oil  would  collect ;  and  that  their 
property  was  impaired  in  value,  and  the  rates  of  fire  insurance 
greatly  increased. 

The  defendants'  affidavits  were  to  the  effect  that  their  business 
was  large  and  had  been  in  operation  for  fifteen  years,  and  that  no 
attempt  heretofore  had  been  made  to  restrain  it;  and  that  from 
eighty  to  one  hundred  men  were  employed,  and  over  fifty  thousand 
dollars  per  annum  paid  in  wages,  and  that  the  business  had  over 
one  million  dollars  mvested  in  it;  that  the  vegetation  was  not  in- 
jured, and  that  the  water  would  be  impure  and  unfit  for  use  if 
there  were  no  petroleum  or  gas  in  the  neighborhood,  because  the 
place  was  surrounded  by  truck  farmers,  whose  custom  was  to  use 
cesspool  manure,  and  the  drainage  jjercolated  to  the  gravel  strata 
in  which  were  tlie  springs  that  supplied  the  plaintiffs'  wells,  and 
that  to  obtain  water  that  was  not  impure,  for  this  reason,  the  de- 
fendants had  dug  through  the  gravel  strata  and  a  bed  of  clay  to  a 
depth  of  sixty  feet.  The  business  was  shown  to  be  carried  on  by 
the  most  improved  methods,  and  every  guard  taken  against  fire  and 
other  accidents,  and  that  fires,  if  they  occur,  were  less  dangerous  to 
surrounding  property  than  would  be  the  business  of  an  ordinary 
mill  or  barn,  since  these  would  throw  out  sparks  and  flaming 
cinders,  while  coal  oil  would  burn  quietly  without  throwing  out 
either  or  exploding. 

Opinion  delivered  May  21,  1881,  by 

BiDDLE,  J. — This  is  an  application  for  a  special  injunction  to 
restrain  the  re-erection  of  what  are  known  as  the  Belmont  Oil 
Works.  It  is  put  mainly,  if  not  entirely,  on  two  grounds — appre- 
hension of  fire  and  injury  to  the  well-water  of  the  complainants. 
It  was  decided  in  Rhodes  vs.  Dunbar^  7  P.  F.  S.  274,  that  mere  ap- 
prehension of  fire  was  not  a  ground  to  interfere  with  the  erection 
of  a  lawful  business.  The  complainants,  however,  seek  to  avoid 
this  by  placing  it  within  the  category  of  gunpowder  magazines,  or 
other  erections  for  the  storage  of  combustible  materials.  We  do  not, 
however,  think  the  affidavits  establish  this.  The  testimony  of  Pro- 
fessor Cresson,  and  of  the  chemist,  superintendent  and  foreman  of 
the  works  is  to  the  effect  "  that  the  operations  of  refining  petroleum 
oil  cause  no  greater,  and  generally  not  so  great  risk,  to  neighboring 
buildings  as  would  be  caused  by  the  burning  of  a  cotton  factory,  a 
saw  or  planing  mill,  or  a  wooden  stable  or  barn." 

The  allegation  as  to  the  effect  on  the  water  of  shallow  wells  is 
better  sup{)orted  ;  it  undoubtedly  does  give  it  a  strong  and  offensive 
flavor,  but  it  is  very  doubtful  whether  it  makes  it  more  unfit  for 
use  than  it  was  before.  This  locality  has  for  many  years  been  oc- 
cupied by  truck  farms,  upon  which  it  is  the  custom  to  use  ces^spool 
manure,  the  night  soil  being  hauled  to  the  ground  in  carts  and 
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ladled  out  freely  on  the  surface.  The  consequence  has  been,  in 
the  opinion  of  Professor  Cresson,  "  that  the  air  is  constantly  filled 
with  unpleasant  and  unwholesome  odors,  and  that  the  soakage 
from  the  soil  has  contaminated  and  rendered  unwholesome  the 
water  in  the  shallow  wells,  i,  e.,  those  that  do  not  pierce  the  clay 
substratum  which  underlies  the  whole  of  that  locality."  Good  and 
pure  water  appears  to  be  easily  attainable  at  a  depth  of  sixty-five 
feet.  So  that  this  oflfensive  flavor  in  inducing  the  neighbors  to  seek 
purer  springs  may  really  be  more  to  their  benefit  than  to  their 
detriment.  To  stop  the  operations  of  a  large  business,  in  which 
are  disbursed  fifty  thousand  dollars  a  year  in  wages,  in  a  locality  of 
this  character,  for  an  inconvenience,  so  easily  appreciable  in  dam- 
ages, and  so  readily  remedied,  would,  we  think,  be  unjustifiable. 

This  preliminary  injunction  is  refused. 

Aaron  Thompson,  Esq.,  for  plaintiffs. 

JS.  J.  McCarthy  and  William  N  West,  Esqs.,  for  defendants. 

[Leg.  Int,  Vol.  38,  p.  224.] 
Marsden  V8,  Marsden. 

Charge  to  the  jury  delivered  June  4,  1881,  by 

BiDDLE,  J. — The  question  raised  in  this  case  is  one  of  fact  en- 
tirely, and  is  therefore  to  be  determined  exclusively  by  you. 

All  the  testimony  has  been  gone  over  very  fully  and  minutely  bv 
the  distinguished  counsel  who  have  addressed  you,  and  I  shall 
therefore  only  call  your  attention  generally  to  the  principal  points 
of  the  case  which  have  been  developed  before  you. 

John  Marsden,  an  intelligent,  careful  business  man,  on  the  2d  of 
April,  1853,  had  a  stroke  of  paralysis,  by  which  the  use  of  his  left 
Bide  was  somewhat  impaired.  In  about  three  months,  however, 
he  was  again  fully  able  to  attend  to  business,  and  continued  so  until 
the  time  of  his  3eath.  It  is  not  pretended,  by  anyone,  that  his 
mind  was  affected  by  this,  but  it  is  admitted  that  he  remained  in 
full  possession  of  his  mental  faculties  till  he  died. 

He,  however,  was  probably  impressed  of  the  uncertainty  of  life 
by  it,  for  we  find  that  in  1854,  for  the  first  time,  apparently,  he 
made  his  will.  His  wife  was  at  once  informed  of  it,  and  she  her- 
self tells  us  that  it  was  read  to  her,  either  by  her  husband  or  by 
Mr.  Edward  Siddall,  his  conveyancer. 

At  that  time  his  two  children  were  respectively  eighteen  and 
thirteen  years  of  age,  and  his  wife  was  not  afflictecl,  as  she  subse- 
quently became.  His  will,  making  her  his  executrix  and  leaving 
all  of  his  property  to  her,  would  seem,  therefore,  to  be  a  natural 
and  usual  aisposition  of  it,  she  being  then  well  fitted  to  take  care 
of  it. 

In  1866,  however,  the  condition  of  his  family  had  entirely 
changed,  both  his  children  were  married,  and  his  wife  was  fast 
losing  her  sight.  He  then  determined,  it  appears,  to  make  another 
will.  He  went  about  this  as  he  had  in  his  former  will,  with  an  en- 
tire absence  of  concealment.  He  employed  Mr.  Joseph  H.  Siddall, 
a  highly  respectable  conveyancer  of  this  city,  to  draw  it,  after  giving 
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him  full  instructions  as  to  its  contents,  telegraphed  to  his  son  to 
come  down  from  Williamsport,  and,  in  his  presence  and  in  the 
presence  of  two  subscribing  witnesses,  Mr.  John  Edward  Siddall  and 
Mr.  Clay,  executed  it  at  Mr.  Siddall's  office. 

He  then  deposited  it  with  Mr.  Siddall  for  safe-keeping,  to  await 
the  period  of  his  death.  Of  its  contents  his  wife  and  daughter 
were  made  fully  aware.  After  his  death,  which  took  place  June  12, 
1874,  Mr.  Siddall  himself  carried  it  to  the  register's  office,  where  it 
was  duly  proved. 

The  wife  appears  to  have  been  much  prbvoked  at  this,  declaring 
to  Mr.  Siddall  that  if  she  had  got  it  she  would  have  destroyed  it. 
She  said,  usine  almost  the  very  words  on  this  paper,  that  "  all  the 
property  should  have  been  left  to  her,  to  do  as  she  pleased  with." 
You  will  remember  tlie  testimony  on  this  point;  how  she  endeav- 
ored to  get  possession  of  the  will  for  the  purpose  of  destroying  it; 
how  she  told  Mr.  Siddall  he  had  no  right  to  prove  it  without  bring- 
ing it  to  her ;  how  she  told  him  she  would  Duro  it,  and  when  she 
was  reminded  that  that  was  a  penitentiary  offence,  she  said  she 
would  run  the  risk  of  it.  And  you  will  further  remember  that  the 
old  lady  was  never  questioned  about  this  on  the  stand,  and  asked 
to  explain  if  she  meant  it  or  if  it  was  not  said  thoughtlessly  or  in 
anger.    But  it  is  left  to  us  as  her  determined  purpose. 

STow,  it  is  all  very  well,  and  very  proper,  and  very  high-toned,  to 
be  indignant  when  charged  with  lorging  a  will,  or  being  accessory 
to  it,  but  when  the  party  accused  had  tried  to  get  possession  of  a 
will  for  the  purpose  of  destroying  it,  this  indignation  would  seem 
to  be  a  little  out  of  place.  A  woman  who  teaches  her  son  that  it  is 
proper  to  bum  his  father's  will  must  not  expect  much  sympathy 
when  such  teachings  come  home  to  her. 

Ttie  difference  between  destroying  a  will  or  forging  a  will,  in 
morals,  is  certainly  not  easily  distinguishable.  And  the  daughter 
might  well  consider,  if  her  mother  thought  it  right  to  destroy  a  will 
that  did  not  please  her,  it  could  not  be  very  wrong  to  make  one 
that  would  please  her. 

The  will  itself  does  not  seem  to  justify  this  violence  of  disap- 
pointment The  whole  income  was  secured  to  her  while  she  lived, 
and  the  son  and  daughter  were  to  have  the  principal  at  her  death. 
Placing  it  in  trust  and  making  his  son  executor  would  seem  to  have 
been  a  prudent  provision,  when  we  consider  her  age  and  her  blind- 
ness, it  is  a  very  ordinary  mode  of  protecting  the  interests  of 
women,  and  unless  they  wish  to  make  way  with  the  principal,  it  is 
generally  considered  not  only  unobjectionable,  but  highly  judicious. 
Tlie  action  of  the  trustee  is  regulated  by  law,  and  he  has  no  power 
to  oppress  the  person  whose  trustee  he  is,  but  he  can  be  held  to 
the  strictest  account  for  everything  he  does. 

Although  the  will  was  strenuously  objected  to,  no  one  at  that 
time  pretended  that  there  was  any  will  of  later  date  in  existence. 
Nor  was  there  any  allegation  that  Mr.  Marsden,  to  the  hour  of  his 
death,  ever  mentioned  to  any  human  being  that  he  had  made  one. 

On  the  21st  of  December,  1874,  however,  Mrs.  Hannah  Marsden, 
his  daughter,  produced  what  purported  to  be  a  will,  written  on  a 
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email,  thin  piece  of  paper,  and  dated  Mav  6, 1874.  This  was  al- 
lied to  have  been  foiina  between  the  leaves  of  a  book  called 
Cruden's  Concordance,  a  well-known  book  of  reference,  by  her  son. 
William  Marsden  was  sent  for  and  the  matter  explained  to  him. 
Being  totally  unsuspicious,  as  he  says,  of  anything  wrong,  he,  after 
a  very  slight  examination  of  the  writing,  at  once  withdrew  from  the 
execution  of  the  former  will,  and  on  the  29th  of  December,  1874, 
this  paper  was  admitted  to  probate.  Its  genuineness,  however,  was 
subsequently  doubted,  and  at  the  instigation  of  his  friends,  under 
the  advice  of  the  late  Judge  Pratt,  proceedings  were  instituted,  and 
the  question  has  finally  been  referred  to  you  to  decide,  whether 
under  the  evidence  you  believe  that  tliis  paper  is  or  is  not  the  will 
of  John  Marsden. 

That  he  made  the  will  of  1866  openly,  carefully  and  deliberately 
there  is  no  dispute.  Did  he  subsequently  make  this  will  of  1874, 
changing  the  disposition  of  his  property  and  annulling  his  former 
will  ?  If  he  did,  for  an  intelligent  man,  he  went  about  it  in  a  most 
surprising  manner.  His  purpose  being  to  revoke  a  will  which  he 
had  deposited  with  a  conveyancer,  one  would  naturally  suppose 
that  he  would  go  to  that  conveyancer  and  direct  a  different  disposi- 
tion of  his  property  to  be  made,  or  that  he  would  reclaim  his  will 
and  destroy  it,  or  that  he  would  mention,  at  least  to  his  wife,  to 
whom  he  was  going  to  give  all  his  property,  that  he  had  made  it. 
Or  that  he  would  have  sealed  this  will  up  and  handed  it  to  his  wife 
to  put  among  his  papers,  which  were  all  in  her  custody.  But  he 
dia  none  of  these  thmgs,  but,  according  to  the  theory  of  the  plain- 
tiff, he  got  a  piece  of  tracing  paper,  changed  the  disposition  of  his 
property  in  a  few  words,  then  folded  it  up  and  hid  it  in  a  book, 
calhng  in  no  one  to  witness  it,  and  never  mentioning  where  he  had 

Eut  it,  or  even  its  existence,  to  a  human  being.  If,  as  is  intimated, 
e  had  told  it  to  William,  it  would  be  still  more  surprising.  Why 
would  a  man  tell  the  person  who  was  injuriously  affected  by  the 
change  of  will  where  it  was  and  conceal  it  from  the  person  who  was 
to  be  benefited  by  it  ?  Why  tell  it  to  the  person  whose  interest  it 
was  to  destroy  it  and  conceal  it  from  the  person  whose  interest  it 
was  to  preserve  it? 

The  reason  given  by  his  daughter  for  not  searching  for  a  will  was 
that  her  father  had  not  told  ner  mother  that  he  had  made  one. 
Knowing  her  father  as  she  did,  she  seemed  to  consider  that  conclu- 
sive that  he  had  made  no  will,  that  it  was  incredible  that  he  should 
do  so  without  telling  her. 

And  when  you  consider  that  the  person  to  whom  all  the  property 
was  left  was  blind,  can  you  conceive  of  a  more  unfit  place  to  put  it 
than  between  the  leav^  of  a  book?  If  he  had  sought  for  a  place 
of  concealment  where  the  person  to  be  benefited  was  least  likely  to 
find  it,  can  you  imagine  a  oetter  place  to  hide  it  ?  He  never  could 
have  imagined  that  his  blind  wife  would  ever  again  in  her  life  be 
looking  over  the  contents  of  Cruden's  Concordance,  or  was  ever 
likely  even  to  have  had  such  a  book  read  to  her.  Had  he  told  her 
of  it,  his  conduct  would  have  been  intelligible,  and  we  might  have 
supposed  he  placed  it  there  as  a  place  of  concealment  from  others. 
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But  he  never  mentioned  it  to  a  human  being,  not  even  on  his 
death-bed,  when  surrounded  by  his  wife  and  children,  and  when 
he  was  fully  conscious  of  his  approaching  death.  Not  even  the 
question  of  Dr.  Pratt  served  to  recall  or  to  remind  him  that  if  this 
will  of  1874  existed  he  had  hidden  it  and  never  mentioned  it,  and 
that  his  disposition  of  his  property  might  never  be  known. 

All  these  circumstances  the  defendant  contends  show,  beyond  a 
doubt,  that  this  will  is  an  entire  fabrication,  and  utterly  inconsistent 
with  the  whole  life,  habits  and  character  of  his  father.  This 
tracing  paper  is  explained  to  have  been  bought  by  Hannah 
Marsden  to  enable  her  father  to  correspond  with  his  relatives  in 
England ;  but  on  a  sample  being  sent  to  his  nephew,  he  denies  ever 
having  received  a  letter  on  such  paper  from  his  uncle,  and  scouts 
the  idea  of  his  ever  using  it.  And  no  letter  has  been  produced 
written  by  John  Marsden  on  such  paper  to  anyone. 

This  paper  having  no  subscribing  witnesses  to  it,  it  was  necessary 
that  it  should  be  proved  by  two  persons  familiar  with  the  signature 
of  Mr.  Marsden.  Mr.  Ritchie  and  Mrs.  Pritchard  were  selected  for 
this  purpose,  and  made  the  necessary  oaths  for  the  paper  to  be  ad- 
mitted to  probate.  Although  they  appear  to  have  known  Mr. 
Marsden  many  years,  and  are  doubtless  perfectly  sincere  in  what 
they  have  stated,  from  their  own  showing,  they  have  had  very  little 
familiarity  with  Mr.  Marsden's  handwriting.  Mr.  Ritchie  had 
seen  some  minutes  kept  by  him  many  years  ago,  and  had  also  re- 
ceived two  letters  from  him.  Mrs.  Pritchard  had  seen  some  church 
minutes  written  by  him  in  1845-6,  and  had  received  five  letters 
from  him.  While  this  familiarity  with  his  hand  might  enable  one 
to  know  the  general  characteristics  of  his  handwriting,  it  would 
probably  require  a  more  extensive  acquaintance  with  it  to  enable 
one  to  speak  with  much  authority  where  the  question  was  between 
a  counterfeit  and  an  original  signature.  In  this  very  case,  though 
Mr.  Ritchie  testified  he  could  tell  it  "among  a  thousand,"  he 
pronounced  an  admitted  counterfeit  letter,  written  by  Mr.  Rauch, 
as  being  in  the  handwriting  of  Mr.  Marsden.  Mrs.  Pritchard  also 
made  precisely  the  same  mistake. 

This  is  all  the  testimony  which  the  plaintiff  produces  here  to 
verify  the  handwriting  of  the  deceased,  in  addition  to  that  of  her 
daughter. 

On  the  part  of  the  defendant,  you  have  heard  the  testimony  of 
Mr.  Charles  Stuart,  Mr.  Siddall,  *Mr.  Barnet,  Mr.  Geisler  and  Mr. 
Marsden,  all  having  knowledge  of  Mr.  Marsden's  writing  from  their 
long  business  relation  with  him,  and  who,  after  a  careful  examina- 
tion of  this  writing,  pronounce  it  a  forgery. 

Mr.  John  Marsden,  the  relative  residing  in  England,  has  had  his 
deposition  taken  under  a  commission,  and  you  have  also  had  that 
read  to  you.  This  gentleman,  judging  from  his  correspondence,  is 
a  man  of  unusual  intelligence,  with  whom  his  uncle,  the  testator, 
had  kept  up  a  correspondence  for  many  years.  Both  he  and  his 
father  appear  to  have  been  highly  esteemed  bj^  the  testator,  and 
when  this  difficulty  arose,  both  William  Marsden  and  his  sister  in- 
voked his  good  offices,  with  entire  confidence  in  his  uprightness, 
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nnd  a  full  belief  in  his  reeard  for  the  best  interests  of  the  family. 
His  letters  certainly  would  appear  fully  to  justify  their  confidence. 
They  are  temperate,  judicious  and  affectionate,  and  contain  ex- 
hortations to  both  of  them  to  act  towards  each  other  with  every 
possible  consideration.  When,  however,  a  photograph  copy  of  this 
will  is  sent  to  him,  he  does  not  hesitate  for  a  moment  in  saying  it 
is  not  his  uncle'9  handwriting,  and  he  gives  in  the  fullest  manner 
an  analysis  of  it,  to  prove  the  correctness  of  his  decision. 

The  members  of  a  family  residing  at  a  distance  from  each  other, 
from  their  constant  correspondence,  are  much  more  likely  to  be 
familiar  with  one  another's  writing  than  two  persons  residing  in  the 
same  town,  so  that  when  we  have  an  opinion  of  a  person  for  manv 
years  in  constant  correspondence  with  another,  and  that  person's 
character  is  held  in  tlie  nighest  esteem  by  all  parties,  his  opinion 
is  certainly  entitled  to  the  very  highest  respect  and  consideration. 

Things  that  are  familiar  to  us  we  somehow  recognize  without 
being  able  to  describe  exactly  to  a  third  party  how  we  do  so.  For 
instance :  Each  one  of  you  can  pick  up  without  difficulty  his  own 
hat  out  of  a  dozen  placed  on  the  table  before  you,  yet  you  would 
find  it  very  difficult  to  describe  to  a  third  person  what  its  pecu- 
liarities are,  so  as  to  enable  him  to  distinguish  it.  And  every  woman 
would  feel  indignant  if  you  were  to  tell  ner  she  could  not  recognize 
her  baby  among  five  hundred.  But  I  venture  to  say  that  any  one  of 
you  would  find  it  difficult  to  pick  it  out  from  her  description  of  it 

It  is  so  with  handwriting;  we  know  our  own  handwriting  by 
glancing  at  it,  and  not  by  a  careful  examination  of  particular  worcU 
and  letters.  So,  also,  we  know  the  handwriting  of  others,  with 
which  we  are  familiar,  and  would  swear  to  it  from  its  general  move- 
ment and  appearance  and  naturalness,  without  being  able  to  say 
more  distinctly  how  we  did  it. 

In  addition  to  this  testimonv  of  persons  familiar  with  Mr.  Mars- 
den's  handwriting,  we  have  also  the  testimonv  of  Mr.  Ranch,  Mr. 
Williamson  and  Mr.  Peirce,  well  known  as  gentlemen  of  remarkable 
skill  in  their  analysis  of  handwriting. 

At  the  present  day  the  power  of  imitating  handwriting  so  as  to 
deceive  an  unpractised  observer  has  become  so  general  that  the  ex- 
istence of  intelligent  men  who  make  this  matter  the  study  of  their 
lives  is  of  great  advantage  to  the  community.  In  cases  ot  disputed 
wills,  under  the  license  of  our  Pennsylvania  law,  which  dispenses 
with  all  formalities,  it  is  often  the  only  safeguard  upon  which  we 
can  rely  to  detect  fraudulent  attempts  to  appropriate  our  property 
and  to 'wrest  it  from  those  who  we  desire  shoula  inherit  it. 

These  three  gentlemen,  after  the  closest  examination  of  this  will, 
with  the  aid  of  glasses  and  photography,  are  unanimous  that  it 
bears  every  mark  of  not  being  a  genuine  writing.  To  their  prac- 
tised eyes  it  is  not  the  free,  flowing  hand  of  a  natural  and  practised 
writer,  but  the  constrained,  artificial  hand  of  a  copyist.  That  the 
paper  on  which  it  is  written  is  known  as  tracing  paper,  upon  which 
there  would  be  no  difficulty  in  tracing  any  writing  placed  under- 
neath it.  The  signature,  01  course,  by  that  means  could  be  made 
almost  perfect 
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In  addition  to  all  this,  you  have  a  large  amount  of  material  placed 
before  you  to  enable  you  to  compare  this  disputed  paper  with  the 
undoubted  writing  of  Mr.  Marsden.  You  have  fortunately  three 
letters  written  on  the  3d,  10th  and  24th  of  May,  1874,  the  very  year 
and  month  in  which  this  paper  purports  to  have  heen  written. 
You  have,  also,  as  a  sample,  a  letter  written  by  the  testator  to 
Hannah  Marsden  on  the  3d  of  June,  1874,  and  produced  by  her, 
which  Was  only  ten  days  before  his  death. 

Now,  most  men's  handwriting  varies  and  changes  from  youth  to 
a^e,  and  especiallv  where,  during  the  interval,  they  have  been  af- 
flicted with  paralysis.  I  say,  therefore,  it  is  very  fortunate  in 
this  case,  that  you  have  tests,  written  so  nearly  at  the  time  that 
they  ought  to  have  the  same  character  as  the  paper  here  produced. 

You  will  have  these  papers  with  you,  ana  after  the  criticisms 
which  you  have  heard  on  them,  will  have  no  diflBculty,  I  trust,  in 
coming  to  a  satisfactory  conclusion.  The  question  for  you  to  deter- 
mine, you  will  recollect,  is,  not  whether  Mr.  Marsden,  at  any  time, 
tliought  of  changing  his  will,  but  whether  he  actually  did  change 
it,  and  whether  the  paper  produced  was  executed  by  him  as  the 
result  of  that  resolution. 

John  Shallcroas  and  David  W.  Sellers^  Esos.,  for  the  plaintiff. 

Joseph  De  F.  Junkin  and  Oeorge  Junkin,  Esqs.,  for  tne  defendant. 

[Leg.  Int,  Vol.  38,  p.  260.] 

Short  vs.  Hill. 

A  discharge  in  bankrnptoy  is  a  g<^  pl^  to  an  action  upon  a  Judgment  obtained  after 

the  filing  of  the  petition  and  before  the  adjudication. 
The  laches  of  a  petitioner  in  bankruptcy  in  seeking  to  be  discharged  will  not  be 

inquired  into  collaterally.  * 

FrMtman  ts.  JTickt,  3  W.  N.  C.  202;  Murphy  vs.  Young,  6  W.  N.  C.  317;  Sooth  vs. 

MfytTf  33  Legal  Intel.  401,  commented  on  and  eiplained. 

Opinion  delivered  July  2, 1881,  by 

Allison,  P.  J. — This  is  an  action  founded  upon  a  judgment  which 
was  obtained  against  the  defendant  in  the  Superior  Court  of  the 
State  of  Delaware.  The  defendant  pleads  his  discharge  as  a  bank-  . 
rupt.  In  order  of  time,  the  proceedings  show  that  on  December 
30, 1868,  petition  in  bankruptcy  was  filed ;  April,  1869,  suit  brought 
in  Delaware;  May  3,  1869,  judgment  in  Delaware  court;  June  9, 
1869,  adjudication  in  bankruptcy ;  November  3, 1880,  foreign  attach- 
ment in  the  Common  Pleas  of  I^hiladelphia  on  Delaware  judgment; 
March  18,  1881,  discharge  in  bankruptcy;  May  26,  1881,  rule  to 
plead ;  June  3,  1881,  plea  filed ;  June  §,  1881,  demurrer  filed. 

The  first  ground  of  demurrer  is,  that  a  discharge  in  bankruptcy 
is  no  defence  to  the  payment  of  a  Judgment  obtained  in  an  action 
which  was  pending  when  the  petition  in  bankruptcy  was  filed.  In 
support  of  this  proposition  plaintifi*  cites  Steadman  vs.  Lee,  61 
Georgia,  58;  Woodbwn/  vs.  PerhmSy  6  Cushing,  86;  Bank  vs.  Hazard^ 
9  Johnson,  392 ;  Steward  vs.  Green,  11  Paige,  535 ;  Kellogg  vs.  Schuyler. 
2  Denio,  73 ;  WiUdns  vs.  Warren,  27  Maine,  438 ;  fhher  vs.  Foas,  30 
Maine,  459.  Some  of  these  cases  go  upon  the  ground  that  the  bank- 
rupt has  had  an  opportunity  to  cause  proceedings  to  be  stayed, 
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and  if  he  fails  to  do  so,  he  may  fairly  be  held  to  have  waived  his 
right  In  Woodbury  vs.  Perkins^  5  Cush.  86,  the  decision  of  the  court 
is  placed  on  the  broader  proposition  that  both  parties  are  to  be  held 
to  have  agreed  that  the  demand  shall  not  be  affected  by  the  pro- 
ceedings in  bankruptcy.  The  creditor  yielding  his  right  to  file  his 
claim  to  enable  him  to  take  a  dividend,  and  the  debtor  being  con- 
lent  that  the  claim  shall  be  unaffected  bv  the  decree  in  bankruptcy, 
a  new  demand  is  created,  upon  which  a  plaintiff  may  recover. 
These  decisions,  upon  which  tne  plaintiff  in  these  proceedings  rests 
his  first  ground  of  demurrer,  are  not  attempted  to  oe  sustained  by 
the  language  of  the  bankrupt  act;  they  seem,  on  the  contrary, 
rather  to  conflict  with  it ;  the  act  contain mg  the  express  declaration 
that  "  no  creditor  whose  claim  is  provable  shall  be  allowed  to  prose- 
cute to  final  judgment  in  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  until  the  question  of  the  debtor's  discharge  shall 
have  been  determined."  In  the  case  of  Frostman  vs.  Hicks^  3  W.  N. 
C.  202,  judgment  was  refused  upon  an  affidavit,  which  set  up  that 
the  defendant  had  been  adjudicated  a  bankrupt,  but  had  not  been 
discharged.  In  Murphv  vs.  Young,  6  W.  N.  C.  317,  judgment  was 
granted  because  there  had  been  no  adjudication  of  bankruptcy, 
although  the  petition  had  been  filed,  which  we  did  not  regard  as 
constituting  tne  petitioner  a  bankrupt  within  the  meaning  of  the 
6106th  section  of^  the  bankrupt  act.  No  one  can  be  said  to  be  a 
bankrupt  until  the  fact  has  been  judicially  determined;  it  is  to 
secure  such  determination  that  a  petition  is  filed.  It  is,  therefore, 
against  a  bankrupt,  not  one  who  has  merely  commenced  proceed- 
ings to  be  decreed  a  bankrupt,  that  the  act  declares,  that  a  creditor 
having  a  provable  claim  shall  not  be  allowed  to  prosecute  his  claim 
to  final  judgment.  It  was  upon  this  distinction  that  the  Supreme 
Court,  in  the  case  of  Booih  ys,  Meyer y  33  L^.  Int  401,  supported  the 
right  to  proceed  to  judgment  where  a  petition  only  haa  been  filed. 

If  this  is  the  correct  mterpretation  of  the  bankrupt  act,  then  it 
follows  that  this  ground  of  demurrer  cannot  be  maintained,  because 
when  this  suit  was  brought,  in  the  Superior  Court  in  Delaware,  and 
judgment  was  obtained  against  the  defendant,  there  could  have 
been  no  stay  of  proceedings  •  the  defendant  was  not  then  a  bank- 
rupt ;  he  therefore  cannot  be  held  to  have  waived  any  right,  or 
given  his  consent  that  judgment  should  be  entered  against  him, 
which  would  bar  him  from  setting  up  a  subseauent  discharge  in 
bankruptcy,  in  a  suit  founded  on  a  judgment,  wnich  he  coula  not 
prevent,  because  he  had  not  been  decreed  a  bankrupt. 

We  prefer  to  stand  by  this  interpretation  of  the  law,  as  it  has 
been  settled  by  former  decisions  of  this  court,  and  that  which  we 
understand  to  be  the  law,  as  laid  down  by  the  Supreme  Court  in 
the  case  of  Booth  vs.  Meyer,  mpra.  We  therefore  overrule  this 
ground  of  demurrer. 

The  second  ground  of  demurrer,  that  the  plea  does  not  state  that 
the  plaintifi^s  claim  was  not  included  in  defendant's  schedule  of 
debts,  is  not  a  valid  objection  to  the  sufficiency  of  the  plea  as 
pleaded:  WiUiama  vs.  Butcher,  1  W.  N.  C.  304:  Ex  parte  WyaU,  2 
Bank  Reg.  94;  4  Id.  389;  2  Id.  257. 
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The  third  ground  of  demurrer,  that  of  laches  in  seeking  to  obtain 
discharge,  is,  we  think,  fully  answered  by  the  &ct  that  defendant 
has  been  discharged  by  the  court  in  which  his  application  was  prop- 
erly made,  ahd  wnich  has  granted  him  his  discharge,  notwithstand- 
ing the  long  time  which  elapsed  between  filing  the  petition  and  the 
decree  of  bankruptcy.  The  creditors  had  their  day  in  court,  when 
tliis  objection  could  have  been  heard.  If  not  then  presented,  it 
must  l>e  regarded  as  waived,  or  that  it  was  not  deemed  a  valid 
reason  for  refusing  to  the  petitioner  the  decree  which  was  made  on 
the  18th  of  March,  1881,  It  is  too  late  to  raise  the  question,  which 
must  be  presumed  to  have  been  considered  and  decided  by  the 
District  Court  of  the  State  of  Delaware ;  nor  can  the  decision  of 
that  court  be  questioned  collaterally,  as  in  a  suit  upon  foreign  at- 
tachment. The  question  of  unreasonable  delay  in  seeking  a  dis- 
charge arises  when  a  creditor  is  seeking  to  obtain  judgment  against 
his  debtor,  and  in  this  case  it  certainly  cannot  be  successfully  main- 
tained that,  on  this  ground,  the  plaintiff  had  a  right  to  judgment 
against  the  defendant,  however  clear  his  right  may  have  been  on 
other  grounds,  his  suit  having  been  brought  within  less  than  four 
months  subsequently  to  the  filing  of  the  petition  in  bankruptcy. 

The  objection  to  the  plea,  which  is  founded  on  a  denial  of  the 
right  of  a  defendant  to  take  defence  to  a  suit  on  a  foreign  judgment, 
such  as  is  here  set  up,  falls  if  the  interpretation  which  we  place  on 
the  5106th  section  of  the  bankrupt  law  is  a  true  interpretation  of 
this  portion  of  the  law.  The  defendant  not  having  been  adjudicated 
a  bankrupt,  could  not  have  defeated  judgment  because  he  had 
merely  filed  a  petition  in  bankruptcy.  The  cases  cited  in  support 
of  this  objection  to  the  plea  seem  to  be  decided  upon  a  state  of 
facts  which  showed  an  adjudication  or  a  discharge  in  bankruptcy, 
which  could  have  been  interposed  to  prevent  judgment,  and  that, 
not  having  objected  on  these  grounds,  a  defendant  is  estopped  from 
pleading  his  discharge  in  a  suit  to  enforce  payment  of  the  judgment 
which  had  been  obtained  against  him.  The  debt  is  then  considered 
as  merged  in  the  judgment  by  the  consent  of  the  debtor,  and  be- 
cause it  is,  under  such  circumstance,  regarded  as  establishing  a 
new  demand  or  claim,  which  matured  afler  bankruptcy  decreed, 
the  debt  is  not  provable,  and  therefore  not  discharged.  Nor  can 
this  be  regarded  as  an  attempt  to  invalidate  a  iudgment  of  the 
State  of  Delaware;  plaintiff  had  a  right  to  judgment,  notwith- 
standing petition  in  bankruptcy  filed,  subject  to  the  defence,  when 
the  judgment  was  sought  to  be  enforced  against  him,  that  the  sub- 
sequent discharge  of  the  defendant  might  be  pleaded  as  a  discharge 
of  the  original  debt,  and  of  the  judgment  founded  upon  it. 

Demurrers  overruled,  and  judgment  for  defendant  on  plea  filed. 

Messrs.  Gangewer  &  Neilson  for  plaintiflF, 

P.  P.  Morris^  Esq.,  for  defendant. 
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[Leg.  Int.,  Vol.  38,  p.  268.] 

James  A,  Freeman,  assignee  of  the  National  Fire  Insurance  Com- 
pany of  Philadelphia,  plaintiff,  vs.  Simon  J.  Stine,  Whilldin  D. 
Halfman,  Jacob  Huntzinqer  and  Jacob  R.  Eby,  defendants. 

The  capital  stock  of  a  corporation  is  a  trast  ftind,  and  cannot  be  sold  to  directors  at 
one-tnird  of  the  par  value  of  the  shares  as  fixed  by  the  charter ;  and  the  directors 
receiving  the  stock  under  a  resolution  of  the  board  to  that  effect,  are  liable  to  the 
compflLny  and  its  assignee  for  the  benefit  of  creditors,  for  the  par  valoe  of  the  stock. 

A  person  claiming  to  own  the  charter  of  an  unorganised  corporation  hj  purchase 
from  the  commissioners,  cannot  sell  it  to  the  corporation^  when  organised,  through 
its  board  of  directors,  of  which  he  is  a  member,  and  retam  the  price. 

Where  a  director  of  a  oorporati6n  is  informed  of  a  fraud,  perpetrated  against  it  bj  its 
officers  before  he  became  a  director,  and  agrees  with  those  officers  to  participate  in 
the  profit  of  the  fraud,  he  becomes  liable  to  the  corporation  and  its  assignee  for  the 
benefit  of  creditors,  for  all  the  losses  of  the  company  caused  by  the  fraud. 

Directors  of  a  corporation  occupy  a  fiduciary  relation  to  it^  and  cannot  vote  to  them- 
selves ezcettive  compensation  for  their  services  in  disposmg  of  its  stock. 

A  oonmission  to  directors  of  one-third  of  the  stock  of  an  insurance  company  for  sell- 
ing the  other  two-thirds  is  unconscionable,  and  every  director  voting  for  a  resolu- 
tion purporting  to  authorise  the  payment  of  such  a  commission,  and  receiving  a 
part  of  the  stock  in  pursuance  thereof,  is  liable  to  the  company  and  its  assignee  for 
the  benefit  of  creditors,  for  the  frill  value  of  all  the  stock  issued  under  such  a  reso- 
lution less  the  amount  actually  paid  for  the  stock. 

Per  Allison,  P.  J. :  It  is,  we  think,  a  mistake  to  regard  eondnet  like  this,  as  we 
have  been  urged  to  do,  as  a  constructive  fraud  merely.  It  is  fraudulent  in  fiiot, 
because  it  was  a  wrongnil  appropriation  of  the  property  of  the  company  among  the 
directors  for  slight  services. 

Exceptions  to  master's  report 

This  was  a  bill  in  equity  filed  by  the  assignee  for  the  benefit  of 
creditors  of  the  National  Fire  Insurance  Company  of  Philadelphia, 
against  certain  of  its  late  officers  and  directors. 

The  bill  charged  that  Stine  and  Halfman,  being  directors  and 
officers  of  the  corporation,  procured  the  board  to  pass  a  resolution 
to  sell  its  capital  stock  of  the  par  value  of  $200,000  for  $66,666.66. 
and  that,  in  pursuance  of  the  resolution,  all  of  the  stock  was  issued 
to  them — one-half  to  each — at  the  rate  named.  Also,  that  Halfman 
had  charged  and  been  paid  $10,000  for  the  charter,  Stine  assenting 
to  this  pa^rment 

Afterward  Huntzinger  and  Eby  became  directors,  and,  learning 
of  the  facts,  demanded  that  they  be  allowed  to  participate  in  the 
profit  of  the  frauds ;  each  to  have  an  equal  share  of  the  stock  with 
Stine  and  Halfman,  at  the  price  paid  by  them.  This  was  agreed  to 
by  Stine  and  Halfman,  Huntzinger  and  Eby  agreeing^  at  the  same 
time,  that  they  would  loan  the  company  assets  until  it  could  earn 
enough  money  to  make  up  the  loss  suffered  by  the  sale  of  the  stock 
under  par.  The  bill  also  charged  that,  subsequently,  the  defend- 
ants Eby  and  Huntzinger,  respectively,  moved  and  seconded  a  reso- 
lution in  the  board  (Stine  ana  Halfman  being  present)  to  increase 
the  stock  of  the  company,  and  that  each  director  should  be  given 
one  share  for  every  two  sold,  and  that,  in  pursuance  of  the  resolu- 
tion, Huntzinger  received  185  and  Eby  159  shares  as  their  compen- 
sation for  selling  this  stock.  The  bill  prayed  for  a  decree  against 
all  the  defendants  for  the  loss  on  the  sale  of  the  first  issue  of  stock 
—$133,333.33,  the  sum  paid  for  the  charter,  $10,000,  and  the  loss  on 
the  second  issue  of  stock,  $33,333.33. 
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Stine  made  no  answer,  and  a  decree  pro  confesao  was  made  against 
him.  Halfman  in  his  answer  admitted,  substantially,  the  facts 
alleged,  but  claimed  that  he  had  been  guilty  of  no  fraud  in  the 
matter;  that  the  first  issue  was  not  worth  more  than  was  paid  for 
it ;  that  he  owned  the  charter,  and  had  the  right  to  sell  it  to  the 
company  at  the  sum  named,  and  that,  as  Eby  did  not  pay  for  his 
share  of  the  stock  of  the  first  issue  according  to  agreement,  it  was 
afterward  assigned  to  another  person.  Huntzinger  and  Eby  denied 
the  alleged  participation  in  the  first  transaction,  and  claim  that  the 
second  was  lawful  and  proper.  They  also  claimed  that,  at  most, 
the  bill  charged  what  amounted  to  a  constructive  fraud  in  the  sale 
of  the  second  issue  of  stock,  and  that  the  remedy  of  the  plaintiff 
was  a  reassignment  of  the  stock,  which  they  tenaered  in  tneir  an- 
swers. The  master  found  against  Stine  and  Halfman  as  prayed  in 
the  bill,  and  the  same  against  Huntzinger,  except  as  to  the  $10,000 
paid  for  the  charter,  which  he  thought  had  not  been  proved  to  have 
Deen  participated  in  by  him.  He  found  that  satisfactory  proof  had 
not  been  made  of  Eby's  being  concerned  in  the  first  fraud,  or  in  the 
division  of  the  $10,000  paid  for  the  charter.  He  reported  a  decree 
against  him,  however,  for  the  value  of  twenty  shares  of  the  original 
sXock — $1,000 — for  which  he  had  paid  nothmg,  and  for  $7,650,  the 
value  of  the  new  stock  received  fey  him  as  a  commission. 

All  parties  excepted  to  the  findings  of  the  master,  and  asserted 
before  the  court  the  positions  originally  taken  by  them  respec- 
tively. 

Opinion  delivered  July  8^  1881,  by 

Allison,  P.  J. — The  National  Fire  Insurance  Company  of  Phila- 
delphia was  duly  incorporated  by  the  Legislature  of  Pennsylvania, 
with  an  authorized  capital  of  $2&0,000,  and  with  power  to  increase 
it  to  $1,000,000.    The  par  value  of  shares  was  fixed  at  $50. 

The  aefendants  were  all  directors  and  officers  of  the  corporations 
which  made  an  assignment  to  the  plaintiff,  on  the  16tn  day  of 
March.  1875,  for  the  benefit  of  creditors.  It  is  stated  in  the  bill 
filed,  tnat  the  assets  did  not  amount  to  over  $100,000,  and  that  the 
company's  liabilities  were  not  less  than  $250,000. 

The  bill  charges  negligent  and  fraudulent  conduct  on  the  part  of 
the  defendants,  whereby,  for  the  causes  set  forth,  it  is  prayed  that 
discovery  may  be  made  by  the  defendants,  of  the  matters  charged 
against  them  in  the  bill ;  that  they  account  and  pay  to  plaintiffs, 
the  several  sums  of  money  claimed,  with  interest,  etc. 

The  equities  of  the  bill  as  charged  are,  that  on  the  day  of  organi- 
zation, the  stock  of  the  company,  amounting  at  its  par  value  to 
$200,000,  was,  by  resolution  of  the  board  of  directors,  sold  to  Stine 
and  Halfman,  for  $66,666.66,  payable  partly  in  cash,  and  partly  in 
notes.  The  former  holding  at  the  time  the  offices  of  presiaent  and 
tre«isurer,  and  Halfman  that  of  secretary.  Of  the  stock  issued  to 
Halfman,  Huntzinger  and  Eby  purchased  or  had  assigned  to  them, 
the  former,  seventy,  and  the  latter,  eighty  shares.  That  twenty 
shares  of  this  stock  was  given  to  each  of  them,  on  their  agreeing  to 
become  directors,  without  any  payment  being  made  for  the  same.  * 
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The  plaintiff  claims  also,  to  recover  $10,000,  improperly,  as  he 
alleges,  paid  for  the  charter,  and  the  further  sum  of  $33,333.34,  with 
interest,  founded  on  an  alleged  fraudulent  agreement  of  all  of  the 
defendants,  to  issue,  and  the  actual  issue  in  i)ursuance  thereof^  Of 
2,000  additional  shares  of  stock,  one-third  of  said  shares  being  given 
to  the  directors  for  selling  the  same,  whereby  a  loss  of  $33,333.34 
was  sustained  by  the  company,  which,  it  is  claimed,  the  defendantg 
are  jointljr  and  severally  liable  to  make  good  and  pay  to  the  plain- 
tiff as  assignee  aforesaid. 

The  first  exception  filed  on  behalf  of  plaintiff,  to  the  finding  of 
the  master,  relates  to  his  refusal  to  surcharge  Eby  with  the  sum  of 
$133,333.33,  being  the  difference  between  the  sum  of  $66,666.66  and 
the  par  value  of  the  stock  of  the  company  sold  to  Stine  and  Half- 
man,  on  the  18th  of  September,  1871,  and  his  refusal  to  charge  Eby 
with  the  $10,000  which  it  is  charged  was  fraudulently  paid  for  the 
charter.  Neither  Huntzinger  nor  Ebjr  was  at  that  time  connectecl 
with  the  management  of  the  corporation ;  it  was  not  till  October  7j 
1871,  that  they  were  elected  directors,  Eby  at  or  about  that  time 
becoming  vice-president  of  the  company.  It  is  claimed,  that 
though  they  were  not  in  the  original  conspiracy  to  hand  over  to 
Stine  and  Halfman  stock  of  the  par  value  ot  $200,000,  for  one-third 
of  the  sum,  that,  havinjg  been  brought  into  the  board  of  directors, 
they  assented  to  that  which  had  been  done — proposed  to  share  in- 
the  profits  and  advantages  of  the  transaction — agreed  to  have  part 
of  this  stock  transferred  to  them,  which  was  fuliy  carried  out  as  ta 
Huntzinger,  and  attempted,  but  not  consummated,  as  to  Eby,  and, 
that  there  was  assigned  to  each  of  them,  stock  of  the  par  value  of 
$1,000,  without  payment  of  any  money^  or  other  valuable  consider-' 
ation  for  the  same.  To  this  the  plaintiff  adds  the  further  consid- 
eration, that  as  soon  after  their  election  as  January  16,  1872,  a 
meeting  was  called  for  the  purpose  of  increasing  the  stock  of  th^ 
company,  because  of  insufficiency  of  assets,  which  would  enable' 
them  to  do  business  in  the  State  of  New  York,  which  it  is  con- 
tended, in  the  absence  of  actual  knowledge  of  what  disposition  had 
been  made  of  the  first  issue  of  stock,  to  the  amount  of  $200,000,  was: 
sufficient  to  excite  inquiry,  and  impose  on  both  Eby  and  Hunt^ 
zinger,  the  duty  of  ferreting  out  the  fraud  of  Stine  and  Halfman, 
There  are  other  circumstances  brought  to  the  fr^nt  by  the  plaintiff, 
which  are  thought  to  support  the  averment  of  guilty  knowledge  on 
the  part  of  Eby,  but  they  are,  in  the  opinion  of  the  master,  at  best 
but  grounds  for  suspicion,  and  do  not  amount  to  proof  of  any  on€( 
fact  which  would  materially  support  the  case  of  the  plaintiff.  There 
is,  however,  one  transaction  which  is  not  disputed,  that  bearsf 
strongly  against  both  Huntzinger  and  Ebv,  and  for  which  no  satis- 
factory explanation  has  been  given,  which  is,  that  at  the  meeting 
of  January  16,  1872,  Eby  and  Huntzinger  moved  a  resolution; 
which  was  passed  by  the  board,  which  required  the  treasurer  to 
hand  over  to  the  finance  committee,  of  which  Huntzinger  and  Eby 
were  members,  the  surplus  funds  of  the  corporation,  the  committee' 
givinc:  no  security,  while  the  treasurer  was  under  bond  in  the  sunri 
of  $25»000.    This  looks  like  an  effort  to  lay  violent  hands  on  the 
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treasury  of  the  company,  and  with  the  other  facte,  upon  which  the 
plaintiff  relies,  seems  to  make  an  apparently  strong  case  against 
these  two  defendants,  upon  the  charge  of  having  become  co-con- 
spirators with  Stine  and  Halfman  to  despoil  the  company  of  its 
property,  and  appropriate  it  to  themselves.  This  the  plamtiff  seeks 
to  support  by  Eby's  assertion  of  a  right  to  the  stock  transferred  to 
Cake,  and  the  transaction  in  connection  with  the  Girard  House 
bonds.  The  assignment  to  the  company  of  mortgages  on  lands  in 
Jefferson,  Somerset  and  Centre  counties,  for  the  purpose,  as  is 
alleged,  of  imposing  on  the  insurance  commissioner,  which,  failing 
of  their  purpose,  were  by  the  direction  of  the  company,  reassigned 
to  Eby.  The  declaration  of  Stine  of  a  communication  made  by 
himself  and  Halfman  to  Huntzinger  and  Eby,  of  all  they  had  done 
in  relation  to  tlie  first  issue  of  stock,  and  that  an  agreement  was 
entered  into  between  the  four  defendants,  to  divide  this  first  issue 
between  them,  followed  by  a  transfer,  filled  up  and  signed  on  the 
17th  day  of  April,  1872,  of  800  shares  of  the  stock,  by  Stine  to  Eby, 
and  that  on  the  same  day  a  transfer  was  filled  up  and  signed  for 
600  shares,  Halfman  to  Eby.  These  transfers  were  not  only  signed, 
but  the  certificates  were  signed  by  Stine  and  Halfman,  and  cut  from 
the  book,  though  never  delivered  to  Eby.  These  two  transfers  and 
certificates  called  for  the  same  number  of  shares  that  two  days  be- 
fore were  transferred  by  Stine  to  Huntzinger.  Mr.  Edmonds,  the 
treasurer,  testifies,  that  he  was  instructed  by  some  one  not  to  de- 
liver the  certificates,  and  wrote  the  words  "not  issued"  on  the 
transfer  books.  That  these  facts,  connected  with  the  delivery  of 
900  shares  of  stock  to  Huntzinger,  and  the  proposed  delivery  of  a 
like  number  of  shares  to  Eby,  are  difficult  of  explanation,  except  on 
the  ground  asserted  by  the  plaintiff,  is,  we  thinfc,  abundantly  clear;  * 
especially  is  this  so,  if  the  declarations  of  Stine  and  Halfman  are 
considered  in  connection  with  the  other  evidence  bearing  on  this 
part  of  the  cause.  We  think  that  enough  has  been  shown  to  require 
that  they  be  taken  into  account  in  the  final  summing  up  ol  the 
evidence,  upon  the  principle  that  when  even  slight  evidence  of  a 
conspiracy  has  been  given,  the  admissions  of  all  the  parties  to  it 
may  be  shown,  not  only  for  the  purpose  of  making  clear  the  scope 
ana  ramifications  of  the  conspiracy,  but  as  corroborative  proof  of 
the  conspiracy  itself.  As  was  said  by  Woodward,  J.,  in  Deakera  vs. 
Temple^  6  Wnght,  234,  to  make  such  declarations  competent  there 
must  be  some  evidence  of  a  common  purpose  or  design,  but  a  very 
slight  degree  of  concert  or  collusion  is  sufficient.  This  principle  is 
fully  borne  out  by  the  long  list  of  authorities  cited  by  the  plamtiff. 
What  effect  such  declarations  may  produce  is  another  question,  and 
this  can  only  he  determined  when  they  are  weighed  along  with  the 
other  evidence  in  the  cause.  They  may  in  some  instances  be  put 
entirely  aside  as  unworthy  of  belief;  they  may  be  flatly  contra- 
dicted or  greatly  shaken  by  the  pleadings  and  proofs  in  the  cause, 
but  that  enough  has  been  shown  to  require  tne  evidence  in  this 
ease  under  this  head,  to  be  taken  into  account  and  properly 
weighed,  I  have  no  doubt 
.   The  answer  to  all  these  charges  and  the  testimony  offered  by 
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plaintiff*  in  their  support  ie,  that  fraud  is  not  to  be  presumed,  but 
must  be  proved,  and  that  an  answer  in  equity  responsive  to  the  bill 
must  prevail,  unless  overcome  by  two  witnesses  or  by  one  witness 
and  corroborating  circumstances.    The  soundness  of  each  of  these 

Sropositions  cannot  be  questioned.  There  are  presumptions  of 
aud  in  law  which  do  not  import  actual  fraud,  ana  in  equity  actual 
fraud  amnot  be  inferred  from  less  evidence  than  would  be  neces- 
sary to  satisfy  a  jury  in  a  trial  in  a  common  law  proceeding.  In 
no  doubtful  matter  does  the  court  lean  to  a  presumption  of  fraud, 
nor  will  circumstances  of  mere  suspicion  warrant  such  a  conclusion; 
and  if  the  case  made  out  is  consistent  with  fair  dealing  and  hon* 
esty,  the  charge  of  fraud  fails :  Kerr  on  Fraud  and  Mistake,  382. 
We  agree  entirely  with  the  proposition  submitted  by  counsel  for 
Eby  that,  while  fraud  as  a  matter  of  fact  may  be  inferred  from  the 
actions  and  conduct  of  parties,  and  that  a  very  wide  degree  of  liber- 
ality is  given  in  the  investigation  of  an  alleged  fraud,  that  after  all 
there  can  be  no  presumption  of  fraud  drawn  from  apparently  inno- 
cent acts.  Every  presumption  is  the  other  way.  The  master,  ^v- 
ing  full  effect  to  these  principles,  both  as  to  the  necessity  which 
rests  on  plaintiff  to  prove  his  allegations  of  fraud,  and  as  to  the 
effect  of  an  answer  in  equity  which  fully  denies  the  charges  of  fraud 
or  other  ground  of  relief  in  equity  set  out  in  a  bill,  in  view  of  all 
the  facts  proved  in  this  case,  finds  against  the  defendant,  Hunt^ 
zinger,  upon  the  question  of  sharing  to  the  extent  of  about  one- 
fourth  of  the  whole  with  Stine  and  Halfraan,  in  the  fraudulent 
purchase  of  the  4,000  shares  of  stock  first  issued,  and  that  he  is. 
therefore,  liable  to  pay  to  plaintiff,  on  this  account,  the  sum  ot 
$133,333.34,  with  interest,  and  also  to  pay  the  further  sum  of 
$33,333.34,  with  interest,  being  the  difference  between  the  par  value 
of  the  second  series  of  stock,  to  wit,  $100,000,  and  the  amount  ac- 
tually paid  into  the  treasury  on  account  of  the  same.  Of  the  cor- 
rectness of  this  finding  of  tne  master  we  have  no  doubt,  and  agree 
with  him  also  in  his  refusal  to  charge  Huntzinger  with  $10,000  paid 
to  Half  man  for  the  charter,  which  he  charges  against  Siine  and 
Halfman,  less  $450  paid  for  its  enrolment  This  was  a  completed 
transaction  before  Huntzinger  was  elected  a  director  of  the  com- 

Cany,  and  it  would  be  applying  to  him  a  verv  hard  rule  to  require 
im  to  make  good  this  loss  on  the  sole  ground  that  he  subsequently 
was  informed  of  what  had  been  done,  and  what  price  had  been 

Eaid  for  the  charter.  The  master  finds  a  very  different  state  of 
icts,  and  draws  different  conclusions  as  to  Eby's  liability  for  loss 
to  the  company  in  connection  with  the  first  issue  of  stock.  Eby 
entered  the  company  as  a  director  at  the  same  time  with  Hunt- 
zinger, and  continued  to  be  associated  with  him  until  Huntzinger 
ceased  to  be  a  director,  Eby  remaining  in  the  board  up  to  the  dat^ 
of  the  assignment.  It  is  made  a  matter  of  earnest  contention  that 
the  master  fails  to  charge  Eby  with  the  two  largest  items,  which,  by 
his  finding,  Huntzinger  is  required  to  pay  to  the  plaintiff,  to  wit, 
the  sums  of  $133,333.34  and  $33,333.84. 

The  master  gives  full  effect  to  the  answer  of  Eby,  which  he  holds 
is  responsive  to  the  bill,  and  which  says,  that  he  denies  point  blank 
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that  he  entered  into  any  agreement  with  Stine,  Halfman  and  Hunt- 
zinger  **  that  out  of  the  stock  assigned  to  the  first  two  (first  issue) 
there  should  be  made  over  to  the  last  two  (Huntzinger  and  Eby) 
an  amount  that  would  make  the  interest  of  the  four  parties  equal, 
and  that  the  last  two  should  pay  such  sum  only  for  said  stock  as  it 
had  cost  Stine  and  Halfman,  and  that  Huntzinger  and  Eby  would 
temporarily  supply  such  securities  as  might  be  requisite  to  enable 
said  company  to  carry  on  its  business,  and  pass  the  examinations 
of  the  insurance  commissioners  of  the  several  States  where  the 
company  was  desirous  of  doing  business."  The  master  held  that 
this  answer  must  prevail  unless  it  is  overcome  by  the  testimony  of 
two  witnesses  or  by  one  witness  and  strong  corroborative  circum- 
stances. In  support  of  this  doctrine  he  cites  Story's  Equity,  sec. 
1528;  Adams'  Eq.  *21;  Eaton's  Appeal,  16  P.  F.  Smith,  483-  Puseij 
vs.  Wrighty  7  Casey,  387.  Many  otner  authorities  might  easily  have 
been  added,  including  the  recent  decision  of  this  court  aflBrmed  as 
Audenreid's  Appeal,  8  Norris,  114.  The  master  does  not  regard  the 
hearsay  statement  of  Edmonds,  as  to  what  Stine  told  him,  as  of 
much  account.  That  both  Huntzinger  and  Eby  were  to  share  in 
the  division  of  the  first  issue  of  stock,  and  that  they  would  furnish 
the  necessary  assets  to  pass  the  examination  of  the  insurance  com- 
missioner; that  it  was  the  intention  and  expectation  of  Stine  and 
Halfman  that  Eby  should  share  in  nearly  equal  proportion  with 
them  in  their  fraudulent  first  purchase  of  stock,  we  thmk  is  abun- 
dantly clear,  from  the  fact  that  they  had  executed  transfers  to  him 
of  900  shares  of  stock  of  the  par  value  of  $45,000,  within  two  davs 
of  the  time  of  a  consummated  transfer  to  Huntzinger  of  a  like 
number  of  shares.  But  still  the  fact  remains  that  Eby  never  re- 
ceived the  stock,  though  it  was  ready  for  delivery  to  him.  It  is  be- 
yond belief  that  such  men  as  Stine  and  Halfman  could  propose  to 
transfer  so  large  an  amount  of  stock  without  receiving  in  return  a 
consideration  for  the  property  which  was  standing  in  their  name.  It 
is  the  fact  that  this  delivery  of  the  900  shares  to  Eby  was,  for  some 
unexplained  reason,  arrested ;  that  the  master  gives  to  Ebv  the 
benent  of  his  answer  and  whatever  doubt  may  fairly  be  deduced 
from  his  failure  to  receive  the  stock.  Stine's  statement  was,  that 
Huntzinger  was  to  pay  the  first  note  of  $16,666.67  as  payment  of 
his  900  shares,  which  he  did  do,  and  that  Eby  was  to  pay  the  second 
note  of  a  like  amount  for  his  900  shares,  which  he  did  not  do,  and 
the  transfer  to  him  never  was  completed.  But  if  this  agreement 
was  actually  entered  into  according  to  Stine's  statement,  if  Eby 
consented  to  what  had  been  done  and  agreed  to  share  in  the  scheme, 
and  thereby  to  take  profit  to  himself,  he  is  just  as  much  bound  by 
what  Stein  and  Halfman  had  done  from  the  beginning  as  if  he  had 
been  joined  in  a  common  design  with  them  from  the  start. 

Putting  aside  that  which  is  characterized  by  the  master  "  as  some 
suspicious  circumstances  connected  with  the  conduct  of  Eby,"  he 
finds  the  fact  that  the  Girard  House  bonds  was  an  actual  sale  by 
Eby  to  the  company,  and  not  a  mere  loan,  as  the  plaintiff  argues; 
ani  in  this  finding  we  think  he  is  entirely  supported  by  the  un- 
doubted proof  of  actual  payment  by  the  company.     In  disposing 
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of  tlie  loan  of  the  country  mortgages  we  think  the  master  is  not 
80  dearly  right  There  was  the  assignment  to  the  company,  their 
rejectioQ  by  the  commissioners,  and  their  speedy  reassignment  to 
Eby ;  for  what  purpose?  Was  it  because,  as  Stine  had  said,  that 
Eby  and  Huntzmger  were  to  furnish  securities  to  enable  the  com- 
pany to  pass  the  examination  of  the  insurance  commissioners,  and 
oy  so  doing  enable  the  company  to  perpetrate  a  fraud  as  to  their 
ownership  of  assets?  It  is  with  no  little  hesitation,  and  only  after 
long  delioeration,  that  we  have  been  able  to  rest  satisfied  with  the 
finding  of  the  master,  and  then  only  because  we  are  unable  to  say 
that  the  efiect  to  be  given  to  the  answer  of  Eby  has  been  overcome 
by  the  many  facts  established  by  the  testimony  which  bear  with 
no  little  force  in  support  of  the  position  sought  to  be  maintained 
by  the  plaintiff. 

There  is  no  question  as  to  the  fact,  and  the  master  so  finds,  that 
Huntzinger  and  Eby  took  part  in  the  resolution  of  January  16. 
1872,  to  increase  the  capital  stock  from  $200,000  to  $500,000,  and 
that  $100,000  should  be  set  aside  as  a  commission  for  selling  the 
remaining  $200,000  of  capital  stock.  That  under  the  authority  of 
this  resolution,  2,000  shares  were  sold  of  the  par  value  of  $100,000, 
and  that  one-third  of  this  amount  was  issued  to  directors,  who  dis- 
posed of  said  stock.  With  the  full  knowledge  that  the  company 
was  receiving  only  two-thirds  of  the  par  value  of  the  stock,  the  cerr 
tificated  were  signed  by  Stine  and  ILilfman.  Huntzinger  received 
185  shares  of  the  par  value  of  $9,250  for  his  services,  and  Eby  1531 
shares  of  the  par  value  of  $7,650  for  his  services  in  disposing  of 

Birt  of  said  2,000  shares  of  stock.  The  master  has  held  Stine, 
alfman  and  Huntzinger  for  the  loss  on  the  whole  of  this  issue,  ana 
then  asks  the  question,  What  is  the  liability  of  the  defendant  Eby 
upon  the  facts  given?  An  examination  of  the  portion  of  the  report 
wnich  follows  this  question,  on  page  19,  has  failed  to  disclose  any 
answer  to  the  question,  except  as  it  may  be  extracted  from  the 
form  of  a  decree,  which  embodies  his  conclusions  upon  the  entire 
case  as  presented  for  his  determination,  in  which  the  three  defend* 
ants  other  than  Eby  are  charged  with  the  par  value  of  the  stock 
giyen  to  thfe  directors  for  their  services,  and  holds  that  he,  Eby,  is 
not  responsible  for  any  portion  of  the  $33,333.34,  except  the  differ- 
ence between  the  par  value  of  the  459  shares  of  the  second  issue 
tnvnsferred  to  him,  and  the  amount  which  he  actually  paid  into  the 
treasury  of  the  company  for  the  same,  being  the  difference  between 
$22,950  and  $15,300,  amounting  to  $7,650.  Upon  what  principle 
this  difference  of  liability  as  between  the  four  defendants  rests  we 
have  been  unable  to  discover.  The  resolution  was  moved  by 
Huntzinger  and  Eby,  and  both  of  them  took  part  in  carrying  it  into 
effect;  each  made  or  attempted  to  make  a  profit  under  it  to  him- 
self. If  one  is  liable  for  the  loss  which  the  company  sustained,  by 
reason  of  the  division  of  stock  among  the  directors  equal  to  one* 
third  of  $100,000,  then  all  who  joined  in  proposing  the  scheme  and 
carrying  it  into  effect  are  equally  liable.  The  master  recognizes  the 
principle  maintained  in  Sturges  vs.  Stetson,  U.  S.  C.  C.  of  Ohio,  3 
rhila.  304*  in  which  McLean,  J.,  holds,  the  *'  charter  says  the  shares 
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of  the  capital  stock  shall  each  be  $50,  and  it  would  be  contraty  to 
all  known  rules  of  construction  to  say,  that  a  provision  which  ap- 
plies onl^  to  the  payment  of  stock  shall  be  so  construed  as  to  repeal 
the  provision  that  fixes  the  value  of  each  share.  ...  In  this  case 
the  plaintift'  received  in  stock  $228,333  more  than  he  paid  for ;  this 
is  a  fraud  on  the  stockholders  who  paid  in  full  for  their  shares." 
In  GermarUown  Passenger  RaUroad  vs.  Mtler^  10  P.  F.  Smith,  131, 
Sharswood,  J.,  says,  the  entire  capital  stock  of  a  corporation  is  a 
trust  fund  for  the  payment  of  its  aebts.  The  master  cites  a  num- 
ber of  authorities  to  support  the  principle  that  the  burden  of  show- 
ing the  fairness  of  compensation  made  to  directors  of  a  corporation 
rests  upon  the  person  who,  standing  in  this  relation,  takes  a  benefit 
to  himself  unaer  color  of  his  office,  and  then  holds  that  33J  per 
cent,  for  the  sale  of  insurance  stock  is  an  unconscionable  allowance. 
He  refers  to  the  further  fact,  that  Eby  took  his  allotment  to  himself, 
and  that  that  which  he  gained  cannot,  with  propriety,  be  even  called 
a  commission.  But  the  loss  which  the  company  sustained  was  not 
the  amount  only  on  Eby's  469  shares  of  this  stock,  but  the  entire 
loss  on  the  one-third  of  the  second  issue  of  stock.  This  was  occa- 
sioned by  the  joint  act  of  all  who  took  part  in  bringing  it  about. 
Eby  was  a  director  of  the  company,  which  presents  an  entirely  dif- 
ferent question  from  that  which  arises  when  the  unpaid  subscrip- 
tions to  stock  are  sought  to  be  recovered  for  the  benefit  of  stocK- 
holders  and  creditors,  which,  under  the  law  as  now  settled,  are 
regarded  as  constituting  a  trust  fund,  which  may  be  recovered  for 
the  benefit  of  both  stockholders  and  creditors.  This  remedy  now 
sought  to  be  enforced  is  against  one  who  stood  in  an  official  and 
fiduciary  relation  to  the  company,  whose  duty  is,  we  think,  cor- 
rectly stated  to  be,  to  see  that  par  was  obtained  for  the  stock,  but 
who,  in  this  case,  instead  of  securing  its  par  value,  was  the  mover 
of  the  resolution,  by  means  of  which  the  company  lost  $33,333.33, 
a  portion  of  which  loss  ho  had  put  into  his  own  pocket.  Jt  is,  we 
flunk,  a  mistake  to  regard  conduct  like  this,  as  we  have  been  urged 
to  do,  as  a  constructive  fraud  merely.  It  is  fraudulent  in  fact,  be- 
cause it  was  a  wrongful  appropriation  of  the  property  of  the  com- 
pany among  the  directors  for  slight  services.  Such  a  scheme  or 
project  ought  not  to  be  covered  with  a  mantle  which  does  not 
Delong  to  it,  which  stamps  an  act  as  fraudulent  only  because  the 
tfolicy  of  the  law  demands  it  Since  Ashhurst^s  Appeal^  10  P.  F. 
Smith,  290,  it  cannot  be  contended  that  a  director  cannot  deal  with 
his  company,  yet  the  law  ordinarily  frowns  upon  contracts  made 
by  the  directors  of  a  corporation  with  themselves  as  private  per^ 
sons,  and  although  such  contracts  are  not  necessarily  void,  their  tair- 
ness  must  be  shown.  The  ingenious  and  able  argument  of  the 
counsel  for  Mr.  Ebv  has  failed  to  satisfy  us  that  this  voting  of  33J 
per  cent,  of  the  2,000  shares  of  stock  of  the  second  issue,  among 
themselves,  for  services  in  making  sales  of  stock,  is  legal,  or  that  it 
has  any  sound  principle  of  honest  or  faithful  dealing  with  the 
property  of  anotner  to  support  it.  It  is,  we  think,  to  be  regretted 
that  the  higher  doctrine  has  with  us  been  abandoned ;  such  aban- 
donment being  contrary  to  sound  policy.    It  permits  a  director  of 
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a  corporation,  elected  to  serve  without  compensation,  to  recover 

Sayment  for  services  performed  by  him  in  that  capacity,  or  as  inci- 
ental  to  his  office.  A  special  contract  adds  nothing  to  and  takes 
nothing  from  the  safety  or  morality  of  the  rule  which  ought  to 
prevail  in  a  case  of  this  character. 

There  are  many  other  questions  raised  by  the  exceptions  to  the 
findings  of  fact  and  decisions  of  law  as  the}'  appear  m  the  report 
of  the  master,  and  in  the  form  of  the  decree  which  he  has  reported 
as  proper  to  be  made  in  this  cause.  These  exceptions,  in  our  judg- 
ment, are  not  well  taken,  and  are  therefore  dismissed,  and  the  re- 
port is  to  be  corrected,  so  as  to  charge  Jacob  R.  Eby  with  the  sum 
of  «33,3a3.33,  instead  of  $7,650,  which  the  master  reports  to  be  the 
full  extent  of  Eby's  liability  for  loss  to  the  company  plaintiff,  as 
represented  bv  its  assignee.  The  said  sum  of  $33,§33.d3  to  bear  in- 
terest and  to  be  charg^  against  Jacob  R.  Eby  from  the  first  day  of 
April,  1872. 

The  decree  as  thus  amended  will  be  entered,  the  exceptions  cover- 
ing all  other  matters  excepted  to  are  dismissed,  and  the  report  as 
thus  amended  confirmed. 

Messrs.  Sharp  &  AUeman  and  Hon.  F.  Carroll  Brewster,  for  plain- 
tiflr. 

Messrs.  Bispham  <fr  MacVeaghj  for  Jacob  R.  Eby. 

W.  W.  Weigley  and  Samud  Gmtine  Thompson^  Esqs.,  for  Halfman, 

W.  W.  Carr  and  Oeorge  M.  Dallod,  Esqs.,  for  Huntzinger. 

[Leg.  Int.,  Vol.  38,  p.  292.] 

The  City  of  Philadelphia,  to  use  of  W.  \V.  Dickinson,  vs.  Henry 
Ash,  owner  or  reputed  owner,  or  whoever  may  be  owner. 

An  owner  of  land  who  buys  with  the  knowledge  that  it  is  bounded  by  other  land  ap- 
propriated for  a  street,  and  that  this  privilege  is  assured  to  him  whenever  the  street 
should  be  laid  out  or  accepted  by  the  citv,  cannot,  after  such  acceptance  and  open- 
in?  by  the  city,  deny  the  existence  of  the  street,  or  that  it  was  property  taken  for 
puolic  use  as  a  Highway. 

A  certificate  fVom  the  survey  department,  as  required  by  the  ordinance  of  May  8, 
1872,  prior  to  the  making  of  a  paving  contract,  was  not  in  this  case  required,  as  it 
was  an  ordinance  for  the  protection  of  the  interests  not  of  third  parties  but  of  the 
eity,  which  could  therefore  waive  the  production  of  the  certificate  if  otherwise 
authorized  to  make  the  contract.  Moreover,  if  this  were  a  defect,  it  is  cured  by  the 
ordinance  of  December  3,  1878. 

Opinion  delivered  January  7,  1881,  by 

Allison,  P.  J. — In  this  case  the  following  agreement  was  filed: 

It  is  hereby  agreed  that  the  trial  by  jury  shall  be  dispensed  with 
in  the  above  cause,  and  it  is  hereby  submitted  to  the  decision  of 
said  court,  in  accordance  with  the  act  of  asseniblv  in  such  case 
made  and  provided ;  testimony  to  be  taken  by  depositions,  on  forty- 
eight  hours'  notice.  Signed, 

Joseph  R.  Rhoads,  for  plaintiff. 

Jno.  H.  Sloan,  for  defendant. 

This  cause  being  regularly  on  the  trial  list  of  Court  of  Common 
Pleas  No.  1,  when  reached  in  order  of  trial  assigned  to  it  on  said 
list)  it  was  submitted  for  decision  on  the  depositions  taken  on  be- 
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half  of  both  plaintiff  and  defendant,  after  argument  of  counsel,  upon 
the  law  apphcable  to  the  questions  raided  by  the  pleadings  and  the 
facts  established  by  the  proofe. 

The  claim  is  for  paving  of  cartway,  for  curbing,  measuring  and 
collection  costs,  amounting  to  $96.64,  charged  in  lien  filed  as  of 
August  15,  1876.  The  claim  was  filed  February  10,  1877,  with 
interest  thereon. 

The  lot  of  ground  as  described  in  the  claim,  against  which  plain- 
tiff claims  to  have  a  lien  for  said  work,  materials  and  charges,  is 
situate  on  the  east  side  of  Lex  street,  129  feet  south  from  Oregon 
street.  Twenty-fourth  ward  of  the  city  of  Philadelphia ;  front  on  Lex 
street  36  feet,  and  in  depth  156  feet. 

I  find  as  facts  established  by  the  evidence,  that  on  the  5th  of 
May,  1875,  an  agreement  was  entered  into  by  the  plaintiff,  William 
AV.  Dickinson,  and  the  city  of  Philadelphia,  by  the  chief  commis- 
sioner of  highways,  John  L.  Hill,  for  the  paving  of  Lex  street,  from 
Eadline  to  Seneca  street  And,  qs  shown  by  5ie  claim  filed  and 
offered  in  evidence,  that  Lex  street  was  paved  by  tlie  said  plaintiff 
in  front  of  the  lot  of  ground  in  question  on  the  15th  of  August, 
f§76,  and  that  the  amount  of  said  paving,  etc.,  is  $96.64,  with 
interest. 

I  further  find  as  facts  established  by  the  proofs,  that  defendant 
acquired  title  to  the  lot  of  ground  in  question  on  the  5th  day  of 
June,  1868,  by  deed  of  James  and  Louisa  MauU,  who  derived  title 
to  the  same  from  A.  D.  Carver,  trustee  of  Lehman,  by  deed  dated 
November  3, 1855,  which  lot  is  described  as  extending  in  depth  160 
feet  "  to  a  street  intended  to  be  opened,^^  and  in  the  deed  of  Maull  and 
wife  to  the  defendant  Ash  is  the  further  recital,  "  together  with  the 
free  and  common  use  and  privilege  of  the  aforesaid  street  intended 
to  be  opened,  at  all  times  nereafter  forever."  I  find  that  no  street 
had  been  opened  for  public  use  of  the  present  width  of  Lex  street, 
between  Oregon  and  Aspen  street,  for  several  years  subsequent  to 
the  date  of  the  conveyance  to  Ash,  but  that  for  several  years  prior 
to  the  paving  of  the  street,  between  Oregon  and  Aspen  streets, 
buildings,  consisting  of  dwelling-houses,  a  school  and  a  slaughter- 
house, had  been  erected  thereon,  and  that  portions  of  the  land, 
within  the  present  line  of  Lex  street,  were  used  by  the  owners  or 
occupants  of  said  houses,  in  passing  to  and  from  the  same,  and  were 
open  for  similar  use  bjr  all  persons  who  had  occasion  to  pass  to  or 
from  said  houses,  which  had  been  built  on  the  said  Lex  street. 
That  portions  of  said  I^ex  street  had  been  graded  by  the  owners  of 
properties  fronting  on  the  same,  and  that  the  building  line  had 
been  given  by  the, surveyor  of  the  district  to  the  persons  who  had 
erected  buildmgs,  and  that  said  line  conformed  to  the  present  line 
of  Lex  or  Mica  street. 

I  further  find  as  facts  proved  in  the  cause  that  the  plan  of  this 
portion  of  Lex  street  was  confirmed  March  8,  1876,  three  months 
and  more  before  this  paving  was  done ;  that  it  had  been  returned 
and  approved  by  the  board  of  surveyors  a  considerable  time  before 
its  confirmation,  and  from  the  plan  as  thus  approved,  the  curb 
lines  were  furnished  by  the  surveyor  to  the  plamtiff,  by  which  to 
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curb  and  pave  the  street;  that  prior  to  the  paving  water-pipe  had 
been  laid  m  the  street 

The  intention  to  dedicate  the  ground  upon  which  this  paving 
has  been  done  for  a  street  is  established  by  the  testimony  of  Mr. 
Lehman,  and  I  find  it  as  a  fact  that  it  was  set  apart  by  him  for  that 
purpose,  and  that  the  defendant  Ash  had  knowledge  of  such  setting 
apart  or  dedication ;  that  he  accepted  title  with  express  notice  as 
recital  in  his  deed  of  the  fact  of  dedication.  I  also  find  that  such 
dedication  was  accepted  by  the  city  of  Philadelphia.  The  acts  of 
the  city  upon  which  I  find  an  acceptance  are  the  passing  of  ordi- 
nances to  ^de  and  pave,  the  laying  of  water-pipe :  the  contract  to 
pave  carrymg  with  it  the  obligation  to  pay  for  the  same,  and  to  pay 
lor  paving  intersections. 

I  also  find  that  the  title  tc  the  land  in  Lex  street,  in  front  of  de- 
fendant's property,  never  belonged  to,  nor  was  the  title  or  owner- 
ship ever  vested  in  him.  Lehman's  land  was  180  feet  in  depth ;  the 
conveyance  to  Ash  calls  for  160  feet "  to  a  street  intended  to  be 
opened,"  and  that  not  only  the  recital  in  the  deed,  but  the  testimony 
of  Lehman  shows  the  reservation  by  him  of  all  beyond  the  160  feet, 
and  the  purpose  to  which  he  appropriated  it  The  mortg^e  of  Ash 
to  the  Ashland  Building  and  Loan  Association,  under  which  they 
appear  to  contest  the  validity  of  the  lien  in  dispute,  also  contains 
the  recitals  above  set  forth. 

I  have  been  requested  by  the  defendants  to  aflBrm  the  proposi- 
tions: first,  there  having  beer,  no  l^al  opening  of  Lex  or  Mica 
street,  between  Oregon  and  Aspen  streets,  prior  to  the  contract  and 
work  of  the  claimant,  the  claimant  cannot  recover.  I  decline  to 
affirm  this  proposition,  because  the  defendant,  Henry  Ash,  is 
estopped  from  denying  tne  dedication  of  the  portion  of  Mica  street' 
frontmg  on  the  lot  of  ground  in  question ;  the  deed  under  which 
he  chiims  calls  for  a  street,  the  free  use  of  which  is  granted  to  him, 
as  appurtenant  to  the  ground  conveyed  to  him,  at  all  times  here- 
after forever.  That  having  accepted  the  grant  of  the  land,  with  the 
knowledge  that  it  bounded  on  other  land  appropriated  for  a  street, 
and  that  this  privilege  was  assured  to  him  whenever  the  street 
should  be  laid  out  or  accepted  by  the  city  of  Philadelphia,  he  can- 
not, after  such  acceptance  and  opening  by  the  city  deny  the  exist- 
ence of  the  street,  or  that  it  has  been  properly  taken  for  public  use 
as  a  highway. 

The  second  point  submitted  by  the  defendant  is,  that  the  evi- 
dence showing  that,  at  the  time  the  work  was  done,  the  ground  was 
still  private  property,  and  not  opened  to  the  public,  the  judgment 
must  be  for  the  defendant 

I  decline  to  affirm  this  proposition ;  the  evidence  of  Mr.  Lehman 
establishing  the  fact  that,  as  far  back  as  November  3,  1865,  the 
land  in  question  had  been  set  apart  by  him.  and  thus^  in  fact  dedi- 
cated for  use  as  a  street,  as  he  says,  for  tne  extension  of  Lex  or 
Mica  street,  and  also  that  he  never  made  any  claim  for  damages, 
and  considered  that  the  owners  had  given  up  all  title  to  the  ground 
when  they  made  deeds  for  the  land.  With  the  knowledge  of  this 
dedication,^  Ash  took  title ;  it  therefore  does  not  lie  in  his  mouth  to 
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set  up  the  defence,  which  he  or  those  claiming  under  him  now  seek 
to  maintain. 

The  defeodants  also  ask  the  affirmance  of  the  point,  that  no 
certificate  having  been  obtained  from  the  survey  aepartment,  as 
required  by  the  ordinance  of  May  8,  1872,  prior  to  the  making  of 
the  contract,  the  claimant  is  not  entitled  to  recover. 

I  decline  to  affirm  the  proposition.  It  is  not  a  matter  of  the 
slightest  moment  to  the  defendant.  The  ordinance  was  intended 
for  the  protection  of  the  interests  of  the  city,  and  not  of  third  par- 
ties. If  otherwise  authorized  to  pave  the  street,  the  city  could 
waive  the  production  of  the  certificate  before  making  a  contract  for 
paving  with  the  plaintiff. 

The  city  councils  may  make  contracts  of  this  character  which 
conflict  with  their  own  ordinances :  Dickinson  vs.  Peters,  6  W.  N.  C. 
458.  But  if  this  was  a  defect  of  which  the  defendant  could  avail 
himself,  the  ordinance  of  December  3,  1878,  cured  all  defects  of 
want  of  formal  compliance  with  municipal  regulation  in  prior  pav- 
ing contracts,  by  ratifying  and  confirming  such  contracts:  see  The 
City  vs.  Brooke,  31  P.  F.  Smith,  26,  and  Ferree^s  Appeal,  7  Norris, 
440 ;  CUy  vs.  Hays,  12  Norris,  72.  Having  heard  the  foregoing  case 
upon  the  submission  of  the  parties,  their  proofs  and  allegations,  I 
do,  in  accordance  with  the  reouirements  of  the  act  of  assembly  in 
such  case  made  and  pro  video,  find  in  favor  of  the  plaintiff,  and 
decide  that  judgment  should  be  entered  in  his  favor  for  the  amount 
of  the  claim  as  filed,  to  wit,  the  sum  of  $96.64 ;  interest  to  January 
6,  1881,  $25.32;  making  together  the  sum  of  $121.96. 

Joseph  R.  Rhoads,  Esq.,  for  plaintiff. 

John  H.  Sloan,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  38,  p.  384.] 

Knickerbocker  Ice  Company  et  al.  vs.  Phiijidelphia  and  Read* 
ING  AND  River  Front  Railroads. 

Where  the  general  railroad  law  gave  authority  to  councils  to  grant  the  right  to  lay 
railroad  tracks,  and  they,  by  ordinance,  authorized  the  respondents  to  occupy  cer- 
tain streets  with  a  double  track,  "  where  the  width  of  the  street  shall  render  the 
same  practicable,*'  the  respondents  will  not  be  enjoined  from  the  use  of  tracks  laid 
in  accordance  with  that  ordinance  and  with  the  permission  of  the  city,  when  the 
city  does  not  intervene  and  the  affidavits  of  the  complainants  do  not  show  the  con- 
struction of  the  double  track  to  be  impracticable. 

Application  to  dissolve  injunction.  Opinion  delivered  October  15, 
1881,  by 

Biddle,  J. — ^There  can  be  no  doubt,  and  it  is  not  controverted, 
that  under  the  twelfth  section  of  the  general  railroad  law  of  April 
4,  1868,  the  councils  of  the  city  of  Philadelphia  have  authority  to 
grant  to  the  River  Front  Railway  Company  the  right  to  lay  a  double 
track  on  Beach  street.  The  only  question,  therefore,  so  far  as  that 
road  is  concerned,  is,  have  they  obtained  the  right  ?  The  ordinance 
of  May  31,  1877,  authorizes  both  of  the  re8{)ondent8  **to  occupy 
with  a  single-track  railroad,  for  ordinary  railroad  purposes  or  uses, 
or  with  a  double  track  when  the  width  of  the  street  or  avenue  shall 
render  the  same  practicable,"  certain  streets  of  Philadelphia,  in- 
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eluding  Beach  street,  from  Shackamaxon  to  Otis  streets.  Tliis  com- 
pany, therefore,  clearly  has  a  right  to  lay  a  double  track  on  that 
street  between  the  points  named,  if  it  is  practicable  to  do  so.  Its 
practicability  has  been  demonstrated  by  the  construction  of  a  con- 
siderable portion  of  the  double  track  upon  that  street,  in  accord- 
ance with  a  plan  presented  to  and  approved  by  the  department  of 
surveys  of  the  city  of  Philadelphia,  on  the  18th  of  June,  1877.  The 
city  lias  permitted  these  tracks  to  be  laid,  and  has  not  and  does 
not  now  contend  that  their  restriction  applies  to  this  street  Neither 
do  the  affidavits  of  the  complainants  support  the  allegation  that 
the  construction  of  two  tracks  on  that  street  is  impracticable,  or 
that  it  will  render  the  street  useless  for  the  ordinarv  purposes  of  a 
street.  They  complain  of  prospective  injury  to  the  use  of  their 
property  for  certain  purposes,  and  of  apprehended  inconvenience 
to  tnemselves,  which  may  doubtless  be  true ;  but  these  results  are 
incidental  to  the  laying  of  a  railroad  in  a  public  street,  and  could 
not  have  been  the  consideration,  in  the  minds  of  councils,  which 
would,  in  their  opinion,  render  it  impracticable  to  use  these  streets 
in  the  mode  which  they  had  authorized. 

Inasmuch,  therefore,  as  the  authorities  of  the  city,  who  have  full 
power  to  grant  the  privilege  without  any  restriction,  have  not  inter** 
vened  in  this  case,  and  the  complainants  have  not  satisfied  us  that 
the  laying  of  a  double  track  is  impracticable,  we  think  that  this 
preliminary  injunction  should  be  dissolved. 

But  it  is  argued  as  to  the  Philadelphia  and  Reading  Railroad  Com- 
pany that  even  if  councils  have  given  them  permission  to  occupy 
this  street,  they  cannot  do  so  without  additional  legislative  author- 
ity. It  appears,  however,  that  this  very  question  was  adjudicated 
in  Black  vs.  Railroad  Company^  8  P.  F.  Smith,  249.  In  that  case 
their  power  to  lay  a  track  on  William  street  was  sought  to  be  en- 
forced as  not  authorized  by  their  charter,  but  the  court  held  that 
they  had  the  implied  right  under  their  original  charter  and  the 
express  right  under  the  seventeenth  section  of  the  act  of  1846,  whicii 
was  extended  by  the  act  of  April  12,  1864,  P.  L.  39,  to  the  Philadel- 
phia and  Reading  Railroad  Company.  The  court  reiterated  as  to 
them  what  they  had  previously  decided  relative  to  the  power  of 
making  branch  roads  under  that  act,  in  the  case  of  the  mayor  of 
PUtaburgh  vs.  Pennsylvania  Railroad  Company^  12  Wright,  355.  The 
subject  has  again  been  considered  in  the  recent  case  of  Getz  vs. 
Reading  Railroad  Company  (Legal  Intell.,  1881,  p.  302),  and  the  same 
result  arrived  at.  These  companies,  therefore,  appearing  to  have 
both  legislative  authority  and  municipal  sanction  for  the  acts  com- 
plained of,  this  injunction  is  dissolved. 

E.  P,  Smiihera,  Esq.,  for  plaintiff'. 

Richard  L,  Ashhurst  and  D.  W.  SdlerSy  Esqs.,  for  defendants. 
4  Vol.  15. 
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[Leg.  Int,  Vol.  38,  p.  392.] 

City  vs.  Schellinger. 

Act  of  February  24, 1862,  P.  L.  44— Clainw  for  registered  taxes  not  covered  by  the 
phrase  "  municipal  debt  or  demand.'' 

A  general  sweeping  clause  in  a  statute  intended  to  guard  against  any  accidental  omis- 
sion, and  referring  to  matters  of  the  same  nature  as  those  speoinoally  mentioned, 
cannot  be  applied  to  cover  other  kinds  of  taxes  generally. 

Northern  Libtrlies  vs.  Si.  John's  Church,  1  Harris,  104;  iVoy  vs.  The  Northern  lAh- 
eriiee,  7  Casey,  69,  considered. 

OHve  CemOery  Company  vs.  The  CUy,  37  Legal  Intell.  264,  distinguished. 

Rule  to  show  cause  why  claim  for  registered  taxes  should  not  be 
stricken  from  the  record  for  failure  to  proceed  thereon,  after  notice 
under  act  of  1862. 

Opinion  delivered  October  22,  1881,  by 

BiDDLE,  J.— The  act  of  24th  of  February,  1862,  P.  L.  44,  enacts : 
''That  wherever  a  claim  shall  be  filed  in  the  name  of  the  city  of 
Philadelphia  for  any  charge  or  assessment  for  curbing,  paving, 
grading,  Ifiying  of  water-pipe8,*or  any  other  municipal  debt  or  de- 
mand whatever,  it  shall  be  lawful  for  the  person  against  whose  land 
said  claim  is,  or  who  is  entitled  to  take  defence  thereto,  to  give 
notice  in  writing  to  the  counsel  of  record  or  person,  if  any,  for 
whose  use  the  same  is  filed,  or  if  there  be  no  such  counsel  or  per- 
son, to  the  solicitor  for  said  city,  requiring  him  to  issue  a  writ  of 
scire  facias  thereon  to  the  next  monthly  return  day,  which  shall  be 
at  least  fifteen  days  from  the  date  of  said  notice ;  and  if  no  such 
writ  be  issued,  the  court  in  which  said  claim  is  filed  may  and  shall, 
on  motion  and  due  proof  of  such  notice,  strike  said  claim  from  the 
record." 

The  question  raised  in  this  case  is,  whether  this  act  includes  in 
its  provisions  claims  for  re^stered  taxes,  whether  the  phrase 
*^  municipal  debt  or  demand ''  is  intended  to  embrace  claims  of  that 
character. 

In  the  case  of  the  Northern  Liberties  vs.  Sl  JohrCs  Churchy  1  Harris, 
104,  exemption  was  claimed  firom  the  payment  of  a  charge  for  lay- 
ing water-pipes  in  front  of  the  church,  because  it  was  exempt  by 
law  from  the  payment  of  all  county,  road,  city  and  school  taxes. 
But  the  claim  was  not  sustained,  on  the  grouna  "  that  taxes  are  a 
public  imposition,  levied  by  authority  of  the  government  for  the 
purpose  of  carrying  on  the  government  in  all  its  machinery  and 
operations ;  that  they  are  imposed  for  a  public  purpose ;  whereas, 
municipal  charges  are  often  for  the  benefit  of  lot-holders  on  a  par- 
ticular street,  and  the  assessment,  as  in  this  instance,  induced  by  the 
request,  made  known  according  to  their  charter,  of  a  majority  of 
the  inhabitants." 

In  Pray  vs.  The  Northern  Liberties,  7  Casey,  69,  the  question 
arose  whether  a  claim  for  paving  was  a  tax,  and  the  court  there 
held  that  "the  assessment  or  charge  for  paving  was  not  a  tax, 
either  technically  speaking,  nor  according  to  the  purview  of  the 
nets  of  assembly  on  the  subject.  A  tax  is  generally  understood 
to  mean  the  imposition  of  a  duty  or  impost  for  the  support  of 
government.    In  that  sense,  it  is  understood  all  the  world  over,  as 
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oontradistinguished  from  a  mere  municipal  or  corporate  charge  for 
the  improvement  of  property  within  the  corporation  or  mumcipal 
bounds." 

The  recent  case,  however,  of  Olive  Cemetery  Company  vs.  The  City 
cf  Philadelphia^  37  Legal  Intell.  264,  overrules  these  two  cases,  and 
decides  that  municipal  assessments  are  a  species  of  local  taxation, 
and  can  only  be  maintained  upon  that  ground.  The  court  there- 
fore held,  that  the  charter  of  the  company,  by  which  they 
were  "  exempt  from  taxation,  except  for  State  purposes,"  relieved 
them  from  tne  payment  of  a  mumcipal  claim  for  constructing  a 
sewer  in  front  ot  their  property. 

While  this  case  certainly  holds  that  a  municipal  claim  is  a 
species  of  tax,  we  do  not  think  it  was  the  intention  of  the  court  to 
decide  that  ** registered  taxes"  and  ^^ municipal  claims"  are  con- 
vertible terms,  or  that  the  use  of  one  phrase  necessarily  included 
the  other.  In  Philadelphia  vs.  Scott,  22  P.  P.  Smith,  92,  they  dis- 
tinctly held  that  it  did  not  The  question  there  was,  whether  the 
law  of  March  23, 1866,  repealing  the  law  re<][uirinK  advertisement  of 
"  municipal  claims,"  affected  the  law  relative  to  "registered  taxes." 
Judge  Read,  in  delivering  the  opinion  of  the  court,  brings  together 
all  the  acts  on  the  subject,  and  decides  that  it  does  not. 

In  order,  therefore,  to  decide  this  question,  it  is  necessary  to  ex- 
amine the  act  to  see  in  what  sense  tiie  legislature  used  the  words 
relied  on. 

The  act  of  1862  is  entitled  "  an  act  in  regard  to  municipal  claims 
in  the  cit^  of  Philadelphia,"  and  refers  specially  to  "  curbing,  pav« 
ing,  grading  and  laying  of  water-pipes."  It  has,  as  in  almost  idl 
statutes,  a  sweeping  clause, "  or  any  other  municipal  debt  or  demand 
whatever ; "  but  this  is  to  guard  against  any  accidental  omission, 
and  is  meant  to  refer  to  matters  of  the  same  nature  or  description 
as  those  specially  mentioned.  As  an  example,  claims  for  culverts, 
or  claims  filed  bv  the  board  of  health  might  fairly  be  considered  as 
coming  within  the  general  designation.  When  it  is  attempted  to 
be  applied  to  taxes  generally,  we  do  not  think  they  can  fairly  be 
incluaed  in  any  general  phraseology,  after  a  specific  recital  of  a 
very  subordinate  species  of  taxation. 

This  rule  is  therefore  discharged. 
W.  H,  Hej^m,  Esq.,  for  the  rule. 

L.  E.  Pfeiffer,  Esq.,  contra. 

[Leg.  Int.,  Vol.  38,  p.  460.] 

The  City  of  Philadelphia  vs,  James  McManes  et  al. 

A  biU  was  filed  by  the  city  solicitor  in  the  name  of  the  city,  as  plaintifi*,  acainst  the 
defendants,  praying  that  they  might  be  required  to  give  an  account  of  their  man- 
agement or  the  Philadelphia  pis  works^  to  paj  to  the  city  gains  which,  as  stated  in 
their  bill,  they  have  unlawfully  made  for  their  personal  profit,  as  well  as  account 
for  losses  which  it  is  charged  the  city  had  sustained  by  reason  of  fraudulent  mis- 
management of  the  trust.  A  motion  to  dismiss  the  bill  was  made  upon  affidavits 
setting  forth  that  the  city  solicitor  had  no  authority  to  commence  or  prosecute 
the  action  because  the  subject  of  bringing  this  suit  was  considered  by  councils, 
was  passed  by  common  council,  but  defeated  by  select  council ;  and  that,  after  the 
defeat  of  this  proposed  joint  resolution,  common  council  alone  Instructed  the 
solicitor  to  bring  the  action. 
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Held,  that  the  solicitor  was  without  sntBeient  warrant  to  originate  and  maintain  the 
proceedings,  and  it  was  directed,  without  dismissing  the  suit,  that  the  proceeding 
stay  unti[  it  was  sanctioned  by  a  joint  resolution  of  both  branches  of  councils. 

The  rights,  duties,  power  and  authority  of  the  city  solicitor  fully  discussed. 

Motion  to  dismiss  suii    Opinion  delivered  December  3,  1881,  bv 

Allison,  P.  J. — ^The  questions  which  we  are  called  on  to  consider 
and  decide  are  raised  by  the  motion  of  certain  of  the  defendants  to 
dismiss  the  bill  brought  by  the  city  solicitor,  in  the  name  of  the 
city  as  plaintiff,  against  the  defendants,  praying  that  they  may  be 
re(^uirea  to  give  an  account  of  their  management  of  the  Philadel- 
phia gas  works  since  Januarv  1,  1876,  to  pay  to  the  city  gains 
which,  as  stated  in  the  bill,  they  have  unlawfully  made  for  their 
personal  profit,  as  well  as  account  for  losses  which,  it  is  charged, 
the  city  has  sustained  by  reason  of  negligent  or  fraudulent  misman- 
agement of  the  trust.  There  are  prayers  for  the  removal  of  defend- 
ants from  their  oflSce  as  trustees  and  the  liberty  to  elect  other 
trustees  in  their  place ;  for  an  injunction  to  restrain  the  defendants 
from  exercising  further  control  of  the  gas  works,  and  the  sinking 
fund  belonging  thereto,  and  for  the  appointment  of  receivers. 

The  motion  to  dismiss  the  bill  is  founded  on  the  affidavit  of  de- 
fendant, Albert  C.  Roberts,  which  sets  forth  in  substance  that  the 
city  solicitor  had  no  authority  to  commence  or  prosecute  this  ac- 
tion ;  that  the  subject  of  bringing  this  suit  was  considered  by  coun- 
cils, was  passed  by  common  council,  directing  the  city  solicitor  to  file 
this  bill,  out,  on  the  same  day,  was  defeated  by  select  council,  and 
that,  after  the  defeat  of  this  proposed  joint  resolution,  common 
council  alone  instructed  the  solicitor  to  bring  the  action. 

Of  these  facts  there  is  no  dispute.  They  raise  the  single  question 
of  law.  Do  they  show  a  sufficient  warrant  on  the  part  of  the  city 
solicitor  to  originate  and  maintain  the  proceeding? 

The  general  right  and  authority  to  sue  in  the  name  and  on  be- 
half of  the  city  is  placed  by  the  city  solicitor  on  the  15th  section 
of  the  act  of  consolidation,  passed  February  15,  1854,  and  the  ordi* 
nance  of  councils  of  August  22, 1854,  establishing  the  law  depart- 
ment of  the  city  of  Philadelphia.  It  is  admitted  that  this  act  and 
ordinance  constitute  the  foundation  of  the  right,  if  one  exists,  to 
maintain  this  action ;  but  it  is  contended  by  the  defendants  that 
the  true  interpretation  of  this  act  of  assembly  and  this  ordinance 
shows  that  they  impose  no  such  duty  and  confer  no  such  power. 
The  section  of  the  law  referred  to  directs  that  the  select  and  common 
councils  shall  establish  a  law  office,  and  that  the  qualified  voters 
of  the  citv  shall  elect  a  solicitor  of  said  city,  whose  duties  shall  be 
prescribed  by  ordinance.  It  is  upon  this  election  by  the  people 
that  the  justification  of  the  law  officer  of  the  city  to  bring  this  suit 
without  the  previous  authorization  of  select  and  common  councils 
16  in  part  founded.  He  is  not  designated  solicitor  of  councils,  but 
of  the  city,  and  this  is  supposed  to  confer  upon  him  a  power, 
which  inheres  in  his  office,  which  in  some  degree  renders  him  inde- 
pendent of  councils,  and  not  subject,  in  the  exercise  of  what  he 
claims  are  some  of  its  proper  and  legitimate  functions,  to  their  con- 
trol.   The  act  of  consolidation  provides  for  an  election  by  popular 
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vote  of  a  mayor,  marshal  of  police,  city  treasurer,  receiver  of 
taxes,  city  controller,  city  commissioner  and  ciU'  solicitor;  and 
as  to  each  one  of  these  officers,  whose  title  to  office  rests  on  pre- 
cisfjy  the  same  authority,  an  election  by  the  people.  It  will  be 
seen*  by  reference  to  the  7th,  8th,  10th,  11th,  12tn  and  13th  sections, 
that  their  duties  and  powers  are  in  a  greater  or  less  degree  specified 
in  the  act,  the  only  exception  being  that  of  city  solicitor.  Tlie  15th 
section  will  be  scanned  m  vain  for  a  grant  of  power  to  the  solicitor 
to  do  any  act  by  virtue  of  his  office,  or  the  imposition  of  a  single 
duty,  which  by  implication  might  carry  with  it  a  grant  of  power 
necessary  for  its  proper  performance.  This  claim  of  authority  on 
the  part  of  the  city  solicitor,  founded  on  the  act  of  1854,  falls  very 
far  below  that  which  may  be  set  up  by  each  of  the  other  officers, 
whose  election  is  provided  for  in  the  act;  for,  as  to  them,  duties  and 
powers  are  clearly  defined,  and,  where  this  is  the  case,  they  may 
not  be  questioned;  but  to  the  extent  to  which  this  has  not  been 
done  they  all  are  brought  under  proper  subordination  to  councils, 
the  46th  section  providing  that  councils  shall  prescribe  the  duties 
of  all  officers  of  the  city,  m  such  manner  as  to  carry  out  the  pur- 
poses of  the  act  and  as  the  welfare  of  the  city  may  require* 

We  have  already  stated  that  not  one  duty  is  imposed  or  power 
givea  by  the  act  of  consolidation  to  the  city  solicitor.  The  15th 
section  provides  for  his  election,  it  then  directs  that  councils  shall 
say  what  duties  he  shall  perform,  the  law  intrusting  this  subject 
wholly  to  them.  This  is  a  clear  negation  of  all  direct  legislative 
authority;  with  whatever  power  the  solicitor  might  thereafter  be 
invested,  he  was  to  receive  it  from  and  through  the  councils  of  the 
city,  and  that  only,  as  flowing  from  or  incident  to  the  duties  which 
should  be  prescribed ;  the  language  of  the  law  is,  whose  duties  shall 
be  prescribed  by  ordinance.  This  is  a  complete  answer  to  the  claim 
of  authority  as  inherent  in  the  office,  which,  in  some  respects, 
would  place  the  solicitor  of  the  city  above  the  councils  and  give  to 
him  power  of  direction  and  control  superior  to  theirs.  Every  ar- 
gument in  support  of  this  proposition  founded  on  expediencjr  or  as 
necessary  for  the  protection  ot  the  interests  of  the  city,  is  without 
proper  support,  unless  the  finger  can  be  placed  on  the  provision  of 
the  charter  which  confers  the  power.  The  language  of  Dixon,  C.  J., 
in  Butler  vs.  MUwaukee,  15  Wis.  493,  is  as  applicable  in  this  case  as 
it  was  there.  "  Implications  in  bodies  corporate,"  and,  he  might 
have  added,  in  corporation  officials,  "  more  especially  those  created 
for  municipal  purposes,  should  be  clear  and  undoubted."  The  fact 
that  they  cannot  be  pointed  out  with  certainty  and  precision  is 
conclusive  that  they  do  not  exist. 

The  fair  interpretation  of  this  fifteenth  section  is,  that  no  power 
having  been  given  to  the  solicitor,  he  shall  only  perfoi^m  such  du- 
ties as  councils  in  their  discretion  may  choose  to  prescribe ;  to  pre- 
scribe is  to  set  or  lay  down  authoritatively  for  direction;  to  give  as  a 
rule  of  conduct.  It  is  for  councils  therefore  to  prescribe  or  lay  down 
or  give  direction  to  the  solicitor  as  to  what  duties  he  shall  perform, 
and  having  authority  to  do  this  he  takes  by  virtue  of  such  action 
of  councils,  with  the  obligation  to  perform  the  duty  the  power 
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needed  for  its  proper  discharge ;  but  he  takes  no  other  or  greater 
power  than  this.     We  think  it  may,  without  fear  of  successful  con- 
tradiction, be  affirmed,  that  unless  the  city  solicitor  can  show  an 
express  grant  of  authority  to  institute  suits  in  the  name  and  on  be- 
half of  uie  corporation,  without  its  consent,  or  that  he  takes  such 
power  by  reasonable  inference  arising  out  of  legislation  by  the  com- 
monwealth, he  does  not  possess  the  power.    It  is  a  fundamental 
principle  of  corporate  law  that  all  corporations,  whether  public  or 
private,  derive  their  powers  from  legislative  grant,  and  can  do  no 
act  for  which  authority  is  not  expressly  given  or  may  be  reasonably 
inferred:   Dillon  on  Municipal  Corporations,  117.    "Show  me  a 
doubtful  corporate  power,"  said  Chief-Justice  Black,  "  and  I  wiU 
show  you  a  power  which  does  not  exist."    William  Penn  by  his 
charter  of  1701,  the  legislature  bv  the  act  of  11th  of  March,  1789, 
conferred  on  the  city  of  Philadelphia  the  power  to  sue  and  be  sued, 
and  this  power  is  transferred  to  the  reorganized  municipality  by  the 
sixth  section  of  the  act  of  consolidation,  but  nowhere  is  to  be  found 
an  express  grant  of  general  authority  to  the  city  solicitor  to  com- 
mence and  prosecute  actions  for  the  corporation  without  its  consent. 
Nor  does  he  take  such  power  to  himself  by  reaaonable  inference, 
because  it  having  been  lodged  in  the  corporation,  it  there  remains 
until  the  legislature  direct  otherwise;  nor  is  there  any  need  to 
carry  the  power  by  construction  over  to  the  solicitor,  because  the 
authority  to  sue  can  at  all  times  be  exercised  by  the  representatives 
of  the  corporations,  the  select  and  common  councils  of  the  city,  who 
are  elected  by  the  people,  to  decide,  among  other  thin^,  in  what 
manner,  and  under  what  circumstances,  the  corporate  nght  to  sue 
shall  be  exercised.    An  examination  of  the  acts  of  assembly  and 
ordinances  of  the  city,  passed  since  1854,  will  show  how  well  this 
was  understood  by  both  the  legislature  and  councils.    It  required 
subsequent  legislation  to  authorize  the  solicitor  to  approve  contracts 
for  work  and  sureties ;  to  enforce  the  law  against  parties  who  should 
become  delinquent  in  payment  of  moneys,  fines  and  costs  due  to 
the  city.    His  duties  by  the  act  of  March  23, 1866,  are  prescribed 
in  respect  to  municipal  claims,  and,  as  to  various  other  matters, 
duties  are  prescribed  and  powers  given  to  the  solicitor  by  both  laws 
and  ordinances.    Prom  which  it  is  evident  that  neither  the  legisla- 
ture nor  councils  thought  he  could  perform  these  various  duties, 
because  of  power  inherent  in  the  office  of  solicitor.    This  is  all  that 
we  think  it  needful  to  say  upon  the  question  of  the  general,  inde- 
pendent and  inherent  power  of  the  law  officer  of  the  city  to  sue  in 
the  name  of  the  corporation.    Our  opinion  is,  that  he  has  no  such 
power.    The  cases  cited  as  supporting  this  claim  of  authority  are 
not  in  point     The  Oitv  vs.  The  Board  of  Publication,  9  Phila.  499,  was 
decidea  upon  grounds  that  do  not  affect  the  question  before  us. 
The  special  injunction  was  refused  because  custom  sanctioned  the 
encroachment  on  the  highway,  and  because  the  building  inspectors 
and  other  city  officials  had  not  objected.    The  observations  of  Judge 
Paxson,  upon  which  the  city  solicitor  relies  as  justifying  his  action 
here,  do  not  express  the  grounds  on  which  the  refusal  of  the  in- 
junction was  placed.    But  that  case  was  clearly  within  the  power 
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conferred  by  ordinance  on  the  city  solicitor.  It  wns  a  suit  to  pre- 
vent an  encroachment  on  the  highways,  which  it  was  the  duty  of 
the  city  to  institute  if  the  complaint  was  well  founded,  and  was 
therefore  a  suit  to  be  brought,  or  which  ought  to  have  been  brought, 
by  the  corporation,  under  the  ordinance  of  August  22, 1854,  and  re- 
quired no  special  direction  to  the  solicitor.  Philadelphia  vs.  Straith 
bridge^  12  Pnila.  482,  is  an  authority  against,  rather  than  a  support 
of  the  doctrine  for  which  the  city  solicitor  contends.  It  denies  the 
right  of  a  private  citizen  to  begin  a  suit  in  the  name  of  the  city. 
Judge  Thayer  says :  If  the  city  refuse,  it  cannot  proceed.  The  city 
cannot  be  made  a  plaintiff  without  its  authority  and  against  its 
will ;  and  when,  he  adds,  the  city  solicitor  is  the  proper  person  to 
be  applied  to  in  such  cases,  we  understand  him  as  meaning  that 
the  solicitor  must  determine,  under  the  power  conferred  on  him 
by  the  ordinance  defining  his  duties,  first,  whether  it  is  a  suit 
which  he  has  the  power  to  institute  in  the  name  of  the  city,  and 
second,  whether  he  authorizes  the  suit  to  be  brought,  or  approves 
of  that  which  had  been  done  in  its  name.  The  OUy  vs.  nailwa^ 
Company^  10  Phila.  165,  is  decided  wholly  on  the  ground  that  power 
hod  been  conferred  by  the  legislature  on  the  park  commissioners  in 
certain  cases  to  sue  in  the  name  of  the  city.  That  the  park  solicitor, 
under  the  act  of  January  27, 1870,  **  was  required  to  attend  to  such 
legal  business  as  the  commissioners  mav  rec^uire,''  and,  having 
brought  the  suit,  the  authority  of  the  park  solicitor  was  to  be  in- 
ferred from  the  power  to  sue. 

The  act  of  February  2, 1854,  we  have  seen,  directs  councils  to 
prescribe  by  ordinance  the  duties  of  the  solicitor.  To  carry  into 
effect  the  requirements  of  the  act,  the  ordinance  of  August  22,  1864, 
was  passed,  which  undertakes  to  do  literally  that  which  the  fifteenth 
section  of  the  act  of  1854  required  councils  to  do ;  namely,  to  pre- 
scribe the  duties  of  the  solicitor.  These  duties,  which  are  set  forth 
in  the  third  section,  are  not  ambiguous,  and  may  be  classified  aa 
follows :  first,  he  is  to  prepare  the  legal  instruments  enumerated  irt 
the  first  clause  of  the  section ;  second,  to  commence  and  prosecute 
all  suits  and  actions  brought,  and  to  be  brought,  by  the  corpora- 
tion, for  or  on  account  of  any  of  the  estates,  rights,  trusts,  privileges; 
claims  or  demands  of  the  same,  and  also  to  defend  when  such 
estates,  etc.,  are  called  in  question;  third,  he  shall  do  all  and  every 

Erofessional  act  incident  to  the  oflBce,  which  may  be  required  of 
im  by  the  mayor,  by  any  committee  of  select  or  common  councils, 
or  by  any  ordinance  or  resolution  of  said  councils,  or  either  of  them, 
and  furnish  his  written  opinion  to  the  mayor,  councils,  or  com-* 
mittees  when  required;  and  fourth,  he  is  to  perform  the  duties 
which  were  imposed  on  the  solicitors  of  former  aistricts,  municipal- 
ities, etc.  The  remaining  sections  of  the  ordinance  do  not  affecl 
the  question  now  under  consideration. 

The  right  to  maintain  this  proceeding  is  further  defended  on  the 
authority  of  this  ordinance,  because  it  imposes  the  duty  on  the  city 
solicitor  to  commence  and  prosecute  actions  on  account  of  the  cor-' 
porate  interests  specifically  mentioned,  and  which  also  makes  ilf 
obligatory  on  him  to  do  every  professional  act  incident  to  his  office,' 
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when  required  to  do  so,  in  the  manner  recited  in  the  ordinance. 
We  hold  that  these  clauses  of  the  third  section  do  not  confer  on  tho 
solicitor  the  authority  for  which  he  contends.  The  first  portion  re- 
ferred to  points  to  actions  and  suits  to  be  commenced  or  brought 
by  the  corj)oration.  This  refers  to  suits  which  the  corporation 
oiight  to  bring  in  the  discharge  of  duties  imposed  on  it  under  the 
charter.  The  estates,  rights,  trusts,  etc.,  of  the  city  are  to  be  pro- 
tected and  defended,  and  where  any  of  these  interests  are  attacked 
or  invaded,  it  is  a  duty  imposed  on  the  corporation  to  commence 
and  prosecute  suits  for  their  defence.  The  corporation  is  charged 
with  the  care  and  management  of  large  estates  and  interests,  which 
are  lield  by  it  in  trust.  Thev  are  also  the  guardians  of  the  rights 
of  the  citizens  as  to  the  highways  of  the  city,  which  they  are  re- 
quired to  keep  in  proper  condition,  and  free  from  encroachment 
and  obstruction.  The  enforcement  of  many  of  the  resolutions  and 
ordinances  of  the  city  fall  within  the  class  of  cases .  in  which  the 
general  duty  of  the  solicitor,  arises,  under  the  ordinance  of  August 
22, 1854,  to  institute  actions  by  and  for  the  corporation.  It  be- 
comes a  corporate  duty  to  sue  when  the  legislature,  by  express 
(Command  or  by  necessary  implication,  imposes  the  obligation  to 
institute  actions  for  the  protection  of  the  public  or  private  interests 
of  the  city,  or,  as  expressed  in  the  ordinance  of  August  22,  1854,  to 
prosecute  all  actions  brought  or  to  be  brovght  by  the  corporation  for  or 
on  account  of  any  of  the  estates,  rights,  trusts,  privileges,  claims  or 
demands  of  the  same.  This,  of  course,  does  not  exclude  the  right 
and  the  duty  to  sue,  where,  by  subseouent  law  or  ordinance,  such 
right  or  duty  is  imposed.  It  may  be  oifficult,  and,  perhaps  impos- 
sible, to  determine  in  advance,  with  entire  certainty,  every  instance 
in  which  there  is  a  general  power  to  sue  on  account  of  the  corpora-' 
tion,  and,  in  many  instances,  the  question  can  only  be  determined, 
when  it  arises,  as  to  whether  it  falls  within  the  general  duty  im- 
posed by  the  ordinance  of  1854,  or  is  sanctioned  by  a  subsequent 
grant  of  power.  But  one  thing  is  very  clear,  that  where  a  suit  is 
brought  to  enforce  a  demand  of  the  corporation,  it  must  appear 
that,  by  joint  resolution  or  ordinance  of  select  and  common  coun- 
cils, it  has  ripened  into  a  demand  by  the  corporation ;  especially  is 
this  the  case  where  it  is  uncertain,  contingent  and  speculative  in  its 
character.  That  the  city  solicitor,  or  a  committee,  the  mayor,  or 
but  one  branch  of  councils,  may  choose  to  regard  a  claim  as  of  this 
nature  and  as  authorizing  a  suit  to  be  brought  for  its  recovery  is 
hot  sufficient,  for  neither  the  solicitor,  the  separate  committees,  the 
mayor,  or  one  branch  of  councils,  under  the  law,  constitute  the  cor- 
poration ;  nor  are  they,  in  a  matter  like  this,  authorized  to  decide 
whether  it  shall  or  shall  not  be  regarded  as  a  corporate  demand  or 
right,  for  the  recovery  or  protection  of  which  suit  ought  to  be 
brought.  It  yet  remains  to  be  considered  whether  this  action  can 
be  held  to  be  justified  by  the  command  to  perform  professional  acts 
incident  to  the  office  of  solicitor  at  the  requirement  of  one  branch 
of  councils,  the  committees  or  the  mayor.  That  this  has  no  refer- 
ence to  the  institution  of  suits  is  manifest,  because  his  duty  to  bring 
suits  or  actions  which  were  required  to  be  brought  by  the  corpora- 
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tion  had  been  nrescribed  in  the  preceding  part  of  the  third  section ; 
tliis  is  assigned  as  one  of  his  chief  duties,  and  that  which  is  prin- 
cipal or  chief  cannot,  at  the  same  time,  be  incidental.  An  incident 
is  something  which  happens  beside  the  main  design ;  which  is  occa- 
sional or  casual.  And  when  the  performance  of  acts  incidental  to 
the  office  is  spoken  of,  it  refers  to  acts  which  are  accidental  or  occa- 
sional or  casual,  and  which,  without  being  anticipated,  may,  from 
time  to  time,  arise  and  need  to  be  performed.  In  law,  an  incident 
is  that  which  depends  on  another  thing  as  principal.  The  inter- 
pretation contended  for  leads  to  a  confounding  of  distinctions  which 
cannot  be  harmonized.  It  is  subject  to  the  equally  forcible  objec- 
tion that  it  would  place  in  the  hands  of  each  committee  the  power 
to  institute  suits  in  the  name  of  the  city  whenever  they  should 
choose  to  do  so.  The  committee  to  compare  bills,  by  the  logic  of 
this  argument,  might  have  lawfully  directed  the  institution  of  this 
important  proceeding,  which  involves  the  question  of  liability  for 
perhaps  a  million  or  more  of  dollars,  deposmg  the  trustees  of  the 
gas  works  from  office,  electing  other  trustees  in  their  place,  and 
placing  the  gas  works  in  the  hands  of  a  receiver.  A  construction 
of  a  statute  or  ordinance  which  leads  to  an  absurdity  is  to  be 
rejected. 

The  reasoning  which  leads  to  the  rejection  of  the  conclusion 
which  gives  power  to  a  committee  of  councils,  under  the  ordinance, 
to  authorize  this  suit,  applies  with  equal  force  to  the  nower  of  one 
branch  of  councils  to  institute  the  proceedings;  the  claim  in  each 
case  rests  on  the  same  foundation,  the  clause  of  the  ordinance 
which  directs  the  solicitor  to  perform  acts  incident  to  his  office. 
Independent  of  this  authority,  we  did  not  understand  the  conten- 
tion to  involve  an  assertion  of  the  right  of  common  council  of  itself 
to  direct  the  suit  to  be  brought,  especially  as,  in  this  instance,  there 
was  an  express  refusal  on  the  part  of  select  council  to  consent  to  the 
action  of  common  council.  If  it  does,  it  is  enough  to  say  that  the 
legislative  powers  of  the  corporation  are  vested,  by  the  act  of  1854, 
in  a  select  and  common  councils,  and  can  only  be  lawfully  exer- 
cised, by  a  majority  of  each  branch,  voting  in  favor  of  a  joint  reso- 
lution, or  ordinance,  and  this  is  subject  to  the  approval  or  disap- 
proval of  the  mayor.  The  resolution  on  which  the  solicitor  relies 
for  his  justification  is  not  a  legislative  act  of  councils,  and  is  there- 
fore no  sufficient  warrant  for  the  proceeding  which  he  has  taken  in 
the  name  of  the  city. 

We  have  only  to  add,  that  under  our  act  of  assembly  of  April  14, 
1834j  the  attorney  of  both  plaintiff  and  defendant  'may  each  be 
required  to  file  his  warrant  of  attorney,  authorizing  him  to  main- 
tain or  defend  an  action  to  which  he  has  appeared.  It  is  further 
provided,  that  if  any  attorney  shall  neglect  or  refuse  to  file  his 
warrant  in  the  manner  required  by  law,  he  shall  not  be  allowed  a 
fee  in  the  bill  of  costs,  nor  be  suffered  to  speak  in  the  cause,  till  he 
shall  have  filed  his  warrant,  which  must,  of  course,  be  a  sufficient 
warrant  Holding,  as  we  unanimously  do,  that  the  warrant  or 
authority  exhibited  in  this  case  is  not  sufficient  to  authorize  the 
prosecution  of  this  suit,  we  follow  the  course  laid  down  in  Myer  vs. 
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LiUell,  2  Barr,  177,  and  direct,  not  that  the  suit  shall  be  dismissed, 
but  that  the  proceedings  shall  stay,  until  a  sufficient  warrant  of 
attorney  is  filed  in  the  cause.  That  is,  till  by  joint  resolution  or 
ordinance  the  suit  is  sanctioned  or  approved. 

F.  Carroll  Brewster  and  George  W.  mddUy  Esqs.,  for  the  motion. 

William  Nelaon  West^  citv  solicitor,  Henry  J,  McCarthy  and  William 
A.  PorteTj  Esqs.,  against  the  motion. 

[Leg.  Int.,  Vol.  88,  p.  460.] 

Fareira  et  al.  vs.  Riter  et  al.* 

A  bin  was  filed  by  certain  stockhoklera  of  the  Arch  street  theatre  against  other  stock- 
holders defendants,  allying,  among  other  matters,  that  the  defendants,  the  board 
of  agents,  who  manage  the  business  of  the  stockholders,  had  been  influenced  by 
interest  and  favoritism  in  leasing  the  theatre  at  a  much  lower  rate  than  it  oiher- 
wise  would  have  brought ;  that  one  of  the  defendants  was  interested  pecuniarily 
with  tlie  lessee  in  fraud  of  the  stockholders,  for  whom  he  was  the  agent,  and  that 
the  board  of  agents  had  never  accounted  fully  for  all  the  rents  collected  bv  them. 

The  land  upon  which  the  theatre  was  built  was  held  in  trust  for  the  use  of  tne  stock- 
holders, agreeably  to  such  rules  and  regulations  as  they  shall  make.  They  adopted 
articles  of  association^  by  which  they  are  governed,  and  in  which  the  board  of 
agents  were  created  with  certain  powers.  Riemission  of  rent  was  made  to  the  lessee 
under  a  resolution  of  the  board  of  agents,  submitted  to  and  approved  by  the  stock- 
holders ;  it  was  held,  that  although  the  articles  of  association  made  no  stipulation 
for  remitting  rent,  yet  under  the  circumstances,  as  it  appeared  that  the  interest  of 
the  stockholders  and  the  purposes  of  the  association  required  it,  It  could  not  be  col- 
lected. 

The  rights  of  stockholders  to  reserved  seats  discussed. 

A  court  will  not  interfere  between  members  of  companies  for  the  purpose  of  enforcing 
duties  arisin^i:  out  of  matters  which  are  properly  the  subject  of  internal  arrange- 
ment until  all  reasonable  attempts  have  been  made  to  give  effect  to  the  will  of  ue 
majority  against  a  factious  minority. 

The  practice  of  alleging  unlawful  combinations  and  frauds,  without  substantial  prooi^ 
condemned. 

In  equity.  Sur  exceptions  to  report  of  master.  Opinion  deliv- 
ered December  3.  1881,  by 

Peirce,  J. — The  plaintiffe  and  defendants,  with  the  exception  of 
Mrs.  Louisa  Drew,  one  of  the  defendants,  are  stockholders  of  the 
Arch  street  theatre.    Mrs.  Drew  is  the  lessee  of  the  theatre. 

The  bill  of  complaint  charges  that  the  board  of  agents,  who  man- 
age the  business  for  the  stockholders,  have  been  influenced  bjr 
interest  and  favoritism  in  leasing  the  theatre,  by  reason  of  which  it 
has  been  let  at  a  much  lower  rent  tlian  it  otnerwise  would  have 
brought;  that  the  defendant,  Michael  M.  Riter,  has  been  pecuniarily 
interested  with  Mrs.  Drew  in  the  management  of  the  theatre,  in 
fraud  of  the  stockholders,  for  whom  he  was  the  agent:  that  the 
board  of  agents  have  never  fully  accounted  to  the  stockholders  for 
all  the  rents  collected  by  them  ;  that  they  have  made  donations  to 
Mrs.  Drew  out  of  the  rents  collected,  or  which  ought  to  have  been 
collected  from  her,  to  the  amount  of  $9,600 ;  ana  that  the  stock- 
holders were  deprived  of  the  third  row  of  seats,  which  they  had  en- 
joyed for  nearly  fifteen  years,  and  have  been  allowed  the  use  of  but 
two  rows,  whereby  they  have  been  greatly  crowded  and  incon- 
venienced. 

They  pray  for  the  appointment  of  a  receiver  to  take  charge  of  the 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1882,  No.  187. 
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theatre,  to  lease  the  same  for  the  beet  rental  obtainable,  and  to  col- 
lect the  rents  thereof;  a  full  account  by  the  board  of  agents  of  their 
receipts  and  disbursements  as  such,  and  a  decree  compelling  them 
to  pay  over  such  bfdanoe  as  is  or  ought  to  be  in  their  hands ;  for 
distribution  among  the  stockholders  of  such  balance ;  for  discovery 
by  said  Riter  of  the  extent  of  his  interest  in  the  leases  made  by 
Mrs.  Drew  since  1861 ;  a  decree  compelling  him  to  account  for  such 
rental  of  said  theatre  as- could  have  properly  been  obtained  there- 
for ;  a  decree  declaring  the  present  lease  to  Mrs.  Drew  to  be  void ; 
a  decree  compelling  tne  board  of  agents  to  restore  to  the  stock- 
holders for  their  use  the  third  row  of  seats  of  which  they  have  been 
improperly  deprived ;  and  a  decree  compelling  the  board  of  agents 
to  advertise  for  proposals  to  lease  the  theatre  m  the  leading  papers 
of  the  larger  cities  of  the  country ;  to  make  all  efforts  in  their  power 
to  obtain  the  best  rental  possil)le  therefor,  and  to  make  a  lease  to 
such  persons  as  will  pay  the  same. 

The  master  has  reported  a  decree — 

1.  That  Louisa  Drew  do  pay  to  the  board  of  agents,  for  the  use 
of  the  complainants,  the  sum  of  $292.95,  their  share  of  the  $3,000 
of  the  rent  due  by  her  for  the  year  ending  31st  of  July,  1878,  and 
which  was  remitted  (excepting  as  to  the  complainants)  to  her  by 
the  meeting  of  stockholders  held  3d  of  February,  1879,  and  again 
12th  of  April,  1880. 

2  That  Uie  board  of  agents  restore  to  the  stockholders  of  tho 
Arch  street  theatre,  for  their  use  under  their  tickets  of  admission, 
the  third  bench  or  row  of  seats,  which,  prior  to  the  I2th  of  Septem- 
ber, 1876,  had  been  used  by  them. 

3.  That  the  board  of  agents  advertise  for  proposals  to  lease  tho 
Arch  street  theatre  in  a  newspaper  devoted  to  theatrical  matters, 
where  such  exist,  and  where  it  does  not,  then  in  a  leading  daily 
newspaper  in  Boston,  New  York,  Philadelphia,  Baltimore,  New 
Orleans,  St  Louis,  Chicago  and  San  Francisco,  at  least  once  a  week 
during  the  month  prior  to  the  next  annual  meeting  of  the  stock- 
holders, on  the  first  Monday  in  February,  1882. 

4.  That  of  the  costs  of  the  proceeding  the  complainants  do  pay 
one-third,  they  not  having  established  a  right  to  an  account  of 
additional  rents,  neither  to  a  receiver ;  that  Michael  M.  Riter,  John 
Castner,  Edwin  H.  Fitler,  Charles  E.  Willis  and  Jacob  E.  Knorr, 
Uie  board  of  agents  of  the  Arch  street  theatre,  and  Louisa  Drew,  do 
pav  the  remaining  two-thirds  of  the  said  costs. 

^o  the  report  and  proposed  decree  reported  by  the  master,  the 
defendants  have  filed  exceptions. 

The  land  on  which  the  tneatre  is  built  is  held  in  trust  for  the  use 
of  the  stockholders  of  the  Arch  street  theatre,  and  to  and  for  the  use 
of  their  legal  representatives  and  assigns,  agreeably  to  such  rules 
and  regulations  and  to  such  provisions  as  they,  the  said  stock- 
holders, or  a  competent  number  of  them,  their  legal  representatives 
and  assigns,  shall  have  made  and  entered  into,  or  shall  hereafter 
make  and  enter  into. 

Under  this  power  to  make  rules  and  regulations,  the  stockholders 
adopted  articles  of  association,  by  which  they  are  now  governed. 
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One  of  these  articles  provides  that  the  association  shall  be  called 
the  Arch  street  theatre,  and  the  business  and  concerns  shall  be 
managed  by  five  stockholders,  who  shall  be  denominated  the  board 
of  agents  for  the  Arch  Street  Theatre,  and  who  shall  be  chosen  by 
ballot  by  the  stockholders,  on  the  first  Monday  in  February,  in 
each  and  every  year,  at  their  annual  meeting  to  be  held  on  that  day, 
and  continue  in  office  until  the  next  annual  election,  and  until 
others  shall  be  duly  elected. 

Another  article  provides  that  the  board  of  agents  shall  have  full 

i)ower  to  execute  any  lease  with  any  person  or  persons  applying 
or  the  same,  upon  such  terms  as  they  may  deem  most  advan- 
tageous for  the  interests  of  the  stockholders,  and  also  to  do  and  per- 
form all  things  necessary  for  the  same,  and  also  all  other  powers 
for  the  recovery  of  tlie  rent  which  may  become  due,  and  which  the 
intereet  of  the  stockholders  and  the  purposes  of  this  associa- 
tion may  require.  Provided,  that  no  lease  shall  be  executed  until 
the  same  has  been  submitted  to  the  stockholders  and  approved  by 
a  majority  of  them,  who  shall  or  may  be  present  at  a  meeting 
thereof,  to  be  called  as  therein  provided. 

Other  articles  provide  that  the  board  of  agents  shall  have  charge 
of  the  whole  property  of  the  stockholders ;  that  each  stockholder 
shall  be  entitled  at  all  times  to  a  free  admission  to  the  theatre ;  and 
that  the  board  of  agents  shall  establish  such  rules  and  regulations 
in  relation  to  the  ticket  of  admission,  to  which  each  shareholder  is 
entitled,  as  will  secure  to  him  or  her  the  full  enjoyment  of  the 
same. 

The  first  question  made  under  the  exceptions  to  the  report  of 
the  master,  is  as  to  the  release  to  Mrs.  Drew  of  $3,000  of  the  rent 
of  the  theatre  for  the  year  ending  Slst  July,  1878,  and  by  reason  of 
which  he  reports  a  decree  against  her  in  favor  of  the  complainants 
for  «292.95. 

Other  remissions  of  rent  had  been  made  to  Mrs.  Drew  in  the 
years  1862,  1863  and  1865,  amounting  to  $6,600,  which  the  master 
finds  had  been  acquiesced  in  by  all  the  stockholders.  This  last  re- 
mission of  rent^vas,  like  the  others,  the  subject  of  a  resolution  of 
the  board  of  agents,  and  was  submitted  to  the  stockholders  for  their 
approval  and  approved  at  the  annual  meeting  of  February  3,  1879, 
but  by  omission  of  the  secretary  of  the  meeting  such  approval  did 
not  appear  upon  the  minutes.  This  action  of  the  meeting,  Febru- 
ary 3, 1879,  and  the  omission  of  the  secretary,  was  brought  to  the 
notice  of  the  adjourned  annual  meeting  of  the  stockholders,  held 
April  12,  1880,  and  the  resolution  of  the  board  relative  to  the 
omission  was  approved,  three  of  the  present  complainants  voting 
against  the  approval ;  on  account  of  the  remission  of  $3,000  rent 
for  the  year  ending  July  31,  1878,  Mrs.  Drew,  the  lessee,  on  the  29th 
December,  1879,  executed  to  the  board  of  agents,  for  the  stock- 
holders, a  bill  of  sale  of  all  her  property  in  the  theatre;  and  the 
minutes  of  all  but  the  last  remission  of  rent  were  regularly 
entered  on  tlie  books  of  the  association. 

The  master  puts  his  finding  of  this  sum  of  $292.95,  in  favor  of 
the  complainants  and  a<rainst  Mrs.  Drew,  on  tlie  ground  that  the 
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stockholders  of  the  theatre  are  part  owners  and  not  partners,  and 
that,  therefore,  the  articles  of  association,  not  having  stipulated  for 
such  a  remission  of  rent,  the  dissenting  stockholders  cannot  be 
bound  by  the  action  of  the  board  of  agents,  or  a  majority  of  stock- 
holders in  respect  thereof. 

The  powers  conferred  on  the  board  of  managers  by  the  articles  of 
association  are  to  manage  the  business  and  concerns  of  the  associa- 
tion, to  lease  the  theatre  with  the  approval  of  a  majority  of  the 
stockholders,  to  do  and  perform  all  things  necessary  for  the  same, 
and  also  all  other  powers  for  the  recovery  of  the  rent  which  may 
become  due,  and  which  the  interest  of  the  stockholders  and  the 
purposes  of  the  association  may  require. 

These  powers  seem  broad  enough  to  include  a  remission  of  the 
rent,  if  the  interest  of  the  stockholders  and  the  purposes  of  the  as- 
sociation should  require  it.  The  power  to  manage  the  business  and 
concerns  of  the  association  would  seem  to  include  it.  If,  under 
the  powers  for  the  recovery  of  the  rent,  the  board  of  agents  should 
find  it  necessary  to  compromise  and  receive  a  part  for  the  whole, 
the  interest  of  the  stockholders  requiring  it,  and  to  avoid  a  total  loss 
of  the  rent,  would  they  not,  under  the  powers  conferred,  be  justified 
in  so  doing?  Must  they  lose  the  whole,  because  they  cannot  take 
a  part  and  release  the  balance,  they  acting  in  good  faith  in  the  mat- 
ter? The  power  to  manage  the  business  and  concerns  of  the  asso- 
ciation includes  such  a  power.  All  powers  necessary  to  manage  the 
business  and  concerns  of  the  association  are  included  in  the  grant 
of  such  a  power  by  necessary  implication. 

The  exercise  of  such  a  power  might  be  necessary  to  prevent  the 
abandonment  of  the  theatre  at  an  unfavorable  season  of  the  year, 
when  it  would  be  difficult  or  impossible  to  find  a  new  lessee,  and 
thereby  incur  great  loss  to  the  stockholders.  We  think  it  may  be 
safely  assumed  that  all  powers  necessary  to  manage  the  business  of 
the  association,  and  not  specifically  withheld  from  the  board  of 
agents,  as  in  the  case  of  tne  power  to  lease,  are  included  in  the 
grant  to  them  of  the  power  to  manage  the  business  and  concerns  of 
the  association.  And  under  certain  circumstances  no  more  neces- 
sary or  valuable  power  for  the  benefit  of  the  association  could  be 
exercised  than  this  power  to  remit  a  part  or  even  the  whole  of  the 
rent,  if  necessary.  As,  for  instance,  if  a  worthless  and  unprincipled 
lessee  were  destroying  the  good  name  and  character  of  the  theatre, 
by  questionable  or  immoral  exhibitions,  and  there  was  no  other 
way  to  get  rid  of  him. 

Besides  this,  the  action  of  the  board  of  agents  had  the  approval 
of  a  majority  of  the  stockholders.  By  a  perusal  of  the  articles  of 
association  it  will  be  perceived  that  a  majority  of  the  stockholders 
were  to  have  a  controlling  influence  in  the  affairs  of  the  association. 
A  majority  of  the  stockholders  were  to  choose  the  judges  of  the 
election  ;  a  majority  were  to  elect  the  board  of  agents ;  a  majority 
were  to  approve  the  lease ;  two-thirds  of  the  stockholders  present 
at  a  stated  or  special  meeting,  duly  called,  could  alter  or  amend  the 
articles  of  association ;  and  a  majority  of  the  stock  of  the  associa- 
tion could  authorize  repairs,  alterations  or  improvements  of  the 
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theatre  exceeding  $500  a  year.  The  articles  of  association  seem 
clearly  based  upon  the  principle  that  the  majority  are  to  control  the 
affairs  of  the  association. 

The  distinction  between  co-owners  and  partners  is  dearly  marked; 
but  Baron  Lindley,  in  his  valuable  work  on  Partnership,  p.  60, 
says :  "  When,  however,  co-owners  of  property  employ  it  with  a 
view  to  profit,  and  divide  the  profit  obtained  by  its  employment,  the 
difference,  if  any,  between  them  and  partners  becomes  very  obscure. 
If  each  owner  does  nothing  more  than  take  his  share  of  the  gross 
returns  obtained  by  the  use  of  the  common  property,  partnership 
is  not  the  result  On  the  other  hand,  if  the  owners  convert  those 
returns  into  money,  bring  that  money  into  a  common  stock,  defray 
out  of  it  the  expenses  of  obtaining  the  returns,  and  then  divide  the 
net  profits,  partnership  is  created  in  the  profits,  if  not  also  in  the 
property  which  yields  them." 

Moreover,  it  would  be  most  inequitable  to  decree  that  Mrs.  Drew 
should  pay  this  money  to  the  complainants  without  reassigning  to 
her  the  valuable  property  which  she  transferred  to  the  stockholders 
when  the  board  of  agents  released  her  from  the  rent. 

The  next  question  under  the  exceptions  relates  to  the  restoration 
to  the  stockholders  of  the  third  bench  or  row  of  seats  for  their  use 
under  their  tickets  of  admission. 

For  fifteen  years  prior  to  1876  the  board  of  agents  had  reserved 
three  benches,  containing  thirty-seven  seats,  for  the  use  of  the 
stockholders ;  from  September,  1876,  to  the  present  time,  the  stock- 
holders had  but  the  use  of  two  benches,  containing  twenty-five 
seats.  This  was  done  by  resolution  of  the  board  of  agents,  and 
notice  was  sent  by  them  to  stockholders,  September  12, 1876,  of  the 
change  and  the  relinquishment  to  the  management  of  the  third 
row  of  seats.  There  does  not  appear  to  have  been  any  complaint 
made  of  this  change  until  the  meeting  of  the  stockholders  held 
February  2,  1880,  when  certain  of  the  complainants  and  others  pre- 
pared a  petition  to  the  board  of  agents,  requesting  them  to  restore 
the  third  row  of  seats  for  the  use  ofbonafiae  stockholders  only,  and 
that  the  board  of  agents  should  not  make  another  lease  of  tlie 
theatre  until  proposals  are  first  advertised  for  six  months,  etc.,  and 
that  the  theatre  hereafter  shall  be  let  to  the  highest  responsible 
bidder. 

Mr.  Fareira,  one  of  the  complainants,  then  offered  a  resolution 
that  the  petition  be  referred  to  the  incoming  board  of  agents,  with 
instructions  to  them  to  comply  with  the  said  requests  as  soon  as 
possible. 

Mr.  Riter,  one  of  the  defendants,  moved  to  amend  the  resolution 
by  leaving  it  to  the  absolute  discretion  of  the  incoming  board  of 
agents,  which  was  unanimously  agreed  to. 

Notwithstanding  this  action,  the  complainants  filed  their  bill  at 
the  March  term  of  this  court,  1880,  the  next  term  after  the  meeting 
of  the  stockholders,  complaining  of  the  matters  which  they,  with 
the  other  stockholders,  had  unanimously  agreed  to  leave  to  the  ab- 
solute discretion  of  the  incoming  board  of  agents.  This,  in  itself, 
would  seem  to  be  a  sufficient  answer  to  the  complaint  made  by  them 
respecting  these  seats. 
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The  board  of  agents  seem  to  have  exercised  a  reasonable  discre- 
tion in  the  matter  of  these  seats.  The  master  reports  that  the  evi- 
dence disclosed  that  the  two  stockholders'  benches,  seating  twenty- 
five  persons,  were  not  always  filled,  and  that  the  average  attendance 
was  much  smaller  than  this.  The  evidence  shows  that  for  244  per- 
formances, from  September  6,  1880,  to  May  7,  1881,  the  avera^ 
attendance  in  these  seats  was  twelve  persons,  and  that,  of  the  244 
performances,  there  were  but  twenty-seven  performances  in  which 
the  seats  were  full. 

The  present  lease  of  the  theatre  to  Mrs.  Drew  was  made  the  5th 
of  Februar}",  1877,  when  the  stockholders  had  reserved  for  their  use 
but  two  rows  of  seats ;  and,  although  the  lease  provides  that  stock- 
holders' seats  shall  be  reserved  for  their  exclusive  use.  this  fact 
should  not  be  overlooked  in  considering  the  exercise  of  a  proper 
discretion  in  the  board  of  agents  respectmg  this  matter,  as  anectmg 
the  rights  of  the  lessee. 

In  view  of  the  acquiescence  of  the  complaining  stockholders  from 
1876  to  1880,  in  the  reservation  of  but  two  rows  of  seats,  and  their 
unanimous  adoption  with  the  other  stockholders  of  the  resolution 
to  leave  this  matter  to  the  absolute  discretion  of  the  board  of  agents, 
and  of  the  facts  proved  relative  to  the  occupation  of  these  seats,  we 
think  they  have  not  established  any  grievance  of  which  they  have 
the  right  to  complain. 

A  court  will  not  interfere  between  members  of  companies  for  the 
purpose  of  enforcing  duties  arising  out  of  matters  which  are  prop- 
erly the  subject  of  internal  regulation.  It  will  not  interfere  to  con- 
trol a  majority,  unless  it  sees  that  the  majority  has  been,  or  is  doing, 
or  is  about  to  do,  that  which  it  is  ill^al  even  for  a  majority  to  do ; 
and  it  follows  from  this  that  the  court  will  not  interfere  in  matters ' 
properly  the  subject  of  internal  management  until  all  reasonable 
attempts  have  been  made  to  take  the  sense  of  the  general  body  of 
partners  on  the  matters  in  q^uestion ;  nor  even  then,  unless  it  is 
called  upon  to  interfere  to  give  eflTect  to  the  will  of  the  majority 
against  a  factious  minority :  lindley  on  Partnership,  895. 

The  next  exception  is.  because  the  learned  master  has  erred  in 
reporting  a  decree  that  the  board  of  agents  advertise  for  proposals 
to  lease  the  Arch  street  theatre  in  the  manner  indicated  in  this 
decree. 

Whatever  may  be  the  rights  of  the  complainants  in  this  matter, 
we  think  they  are  premature  in  asking  a  decree  of  the  court  at  this 
time.  By  their  own  action  at  the  meeting  of  stockholders  of  Feb- 
ruary 2, 1880,  they  left  this  question  to  the  absolute  discretion  of  the 
board  of  agents,  and  they  have  since  taken  no  steps,  except  by  filinjc 
this  bill,  either  before  the  board  of  agents  or  at  a  stockholders' 
meeting,  to  induce  the  action  which  they  desire.  The  articles  of 
association  provide  the  manner  in  which  the  theatre  sh^ll  be  leased, 
and  the  board  of  agents  and  stockholders,  acting  in  good  faith 
within  the  powers  conferred  by  the  articles  of  association,  are  the 
sole  judges  of  the  terms  and  conditions  and  manner  of  leasing  it 

If  this  were  an  association  for  purely  pecuniary  profit,  such  meas- 
ures as  would  produce  the  largest  pecuniary  returns  consistent  with 
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the  permanent  profit  of  the  association,  would  be  a  controlling  el^^ 
nient  in  requiring  such  proposals  to  be  advertised ;  but  the  master 
has  found  that  the  association,  in  addition  to  its  business  character, 
exists  to  afford  to  the  stockholders  satisfactory  dramatic  entertain- 
ments as  well.  This  should  not  be  overlooked  in  construing  the 
powers  conferred  on  the  board  of  agents  and  stockholders  by  the 
articles  of  association.  The  tastes  and  judgments  of  the  stock- 
holders are  to  be  consulted  as  to  the  character  of  the  entertainments 
to  be  performed.  This  cannot  be  secured  by  advertising  for  the 
highest  and  best  pecuniary  bidder.  Other  considerations  enter 
into  this  matter.  The  capacity  of  the  lessee  to  cater,  not  to  the 
tastes  of  the  general  public,  but  to  the  tastes  of  the  members  of 
this  association ;  their  right  to  secure  this  by  proper  stipulations  in 
the  lease ;  the  good  character  of  the  theatre ;  that  nothing  shall  be 
offensive  to  decency  and  good  morals ;  and  all  other  matters  which 
tend  to  make  it  a  proper  resort  for  the  entertainment  of  themselves 
and  their  families. 

The  next  exception  is  as  to  the  costs.  These  will  follow  the  final 
disposition  of  the  bill. 

The  master  reports  that "  testimony  was  adduced  intending  to 
prove  the  allegations  contained  in  the  bill  that  Mr.  Riter  was  and 
had  been  pecuniarily  interested  with  the  lessee  in  the  management 
of  the  theatre.  The  attempted  proof  utterly  failed,  and  at  the  ar- 
gument counsel  for  the  complamants  admitted  the  charge  of  the 
bill  on  this  head  had  not  been  made  out.  There  was  also  no  proof 
whatever  of  combination  between  Riter  and  the  lessee,  or  between 
her  and  any  other  stockholder,  improperly  to  rent  the  theatre  in 
fraud  of  the  stockholders*  rights." 

We  cannot  too  strongly  condemn  the  practice  which  prevails  to 
an  unwarranted  extent  in  legal  and  equitable  proceedings,  of  charg- 
ing parties  to  the  proceedings  with  unlawful  combinations  and 
frauas,  the  proofs  of  which,  as  in  this  case,  utterly  fail.  Such 
charges  should  not  be  made  without  the  parties  making  them 
should  first  clearlv  satisfy  themselves  that  they  can  be  maintained. 
And  in  the  utter  failure  of  such  proofs  the  presumption  is  against 
the  makers  of  them,  that  they  wantonly  defamed  the  good  names 
and  reputations  of  their  fellow-men. 

The  exceptions  are  sustained,  and  the  bill  is  dismissed  with 
costs. 

John  G,  Johnson^  Esq.,  for  plaintiffs. 

Frank  M.  Riter,  Esq.,  for  Mrs.  Drew. 

Thomas  J.  Diehl  and  R.  C.  McMurtrie,  Esqs.,  for  the  other  de- 
fendants. 

[Leg.  Int.,  Vol.  38,  p.  461.] 

Clegg  et  al  vs,  Mintzer. 

In  an  action  against  the  indorser  of  a  promissory  note,  there  having  been  no  affidavit 
under  the  rule  of  court  den^ring  the  indorsement,  the  note  onered  in  evideneo 
without  proving  the  handwriting  of  the  indorser  is  sufficient. 

MilUr  vs.  Weekij  10  Harris,  92,  followed. 

Rule  for  a  new  trial.    Opinion  delivered  December  3,  1881,  by 
BiDDLE,  J. — This  was  an  action  against  the  indorser  of  a  prom- 
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ksory  note.  The  plaintiff  having  filed  a  copy  within  two  weeks 
from  the  return  day,  and  there  being  no  affidavit  denying  the  in- 
dorsement, offered  the  note  in  evidence  without  proving  the  hand- 
writing of  tlie  indorser.  To  this  the  defendant  objected,  contending 
that  Rule  I.  of  the  court  did  not  apply  to  suits  against  indorsers, 
but  only  to  those  against  the  makers  oi  promissory  notes.  The 
judge  who  tried  tlie  case,  however,  held  that  the  rule  of  court 
applied  whenever  suit  is  brought  on  an  instrument  of  writing 
authenticated  by  the  defendant's  signature,  whether  as  maker, 
acceptor,  indorser,  or  obligor.  That  the  rule,  however,  did  not 
obviate  the  necessity  of  proving  the  indorsei^s  signature  in  a  suit 
against  the  maker,  because  it  was  necessary  in  tnat  case  for  the 
indorsee  to  moke  out  his  right  to  bring  suit.  It  is  to  this  ruling 
that  exception  has  been  taken.  The  rule  itself  is  a  literal  copy  of 
the  rule  of  the  old  District  Court,  adopted  by  them  as  early  as  July 
6,  1840.  Their  construction,  we  find  upon  inquiry,  was  identical 
with  that  of  the  judge  who  tried  this  case,  and  it  is  difficult  to  see 
any  reason  why  the  plaintiff  should  be  compelled  to  prove  the  exe- 
cution by  the  indorser  in  a  suit  brought  against  him,  any  more 
than  the  execution  by  the  maker  in  a  suit  in  which  he  is  de- 
fendant 

The  industry  of  the  learned  counsel  had  failed  to  discover  any 
decision  bearing  upon  the  question,  and  both  sides  claimed,  there- 
fore, that  their  respective  constructions  of  it  had  never  been  contro- 
verted. We  have  been  more  fortunate  in  our  research,  and  we 
think  that  the  case  of  Miller  vs.  Weeks,  10  Harris,  92,  rules  the  very 
point.  The  suit  there  was  on  a  promissory  note  drawn  by  the  de- 
fendant to  his  own  order  and  indorsed  by  him.  On  the  trial,  for 
greater  caution,  his  signature  as  maker  was  proved,  but  not  as 
indorser.  When  the  case  went  to  the  Supreme  Court  the  point  was 
made  that  the  indorsement  had  not  been  proved  ;  the  court,  how- 
ever, held  that  in  accordance  with  the  rule  of  the  District  Court  of 
Allegheny  county,  which  is  identical  with  our  own,  "  the  plaintiff 
was  entitled  to  read  the  note  in  evidence  without  proving  its  execu- 
tion or  indorsement"  The  court  thus  holding  that  the  making 
and  indorsement  of  a  note  drawn  to  the  maker's  own  order,  under 
the  rule,  requires  the  defendant  to  deny  either  or  both  of  his  signa- 
tures when  sued  as  maker. 

The  rule  is  discharged. 


[Leg.  Int.,  Vol.  38,  p.  478.] 

Shoener,  to  use  of  Rommel,  vs.  Cabeen  &  Co.* 

C.  waji  a  broker  for  the  sale  of  iron,  and  agent  for  the  coUcction  of  the  proceeds,  and 
S.  was  c<»itractor,  through  him,  for  the  sale  of  a  large  quantity  of  iron  to  A.,  and 
made  several  shipments  dir<KJtly  to  A.,  in  accordance  with  the  contract,  C  making 
the  collections.  Subsequently,  S.,  upon  making  a  shipment,  transferred,  for  val- 
uable consideration,  the  bill  of  sale  to  R.,  with  notice  to  €.  Jfrid^  that  C.  could 
not  hold  their  coUections  upon  this  shipment  as  against  R.  for  claims  against  S. 


•Affirmed  by  the  Supreme  Court,  January  Term,  1882,  No.  223. 
5  Vol.  15. 
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Rule  for  new  trial  and  for  iudgment  on  point  reserved.  Opinion 
delivered  December  24, 1881,  oy 

Peirce,  J. — This  was  an  action  for  money  had  and  received  to 
the  use  of  the  equitable  plaintiff,  Dr.  John  Rommel,  Jr. 

Charles  F.  Shoener  was  an  iron  master,  and  contracted,  through 
Cabeen  &  Cd.,  who  are  brokers  and  commission  merchants  for  the 
sale  of  iron,  with  the  Albany  and  Rensselaer  Iron  and  Steel  Com- 
pany to  sell  them  a  large  quantity  of  iron. 

Shoener  was  to  pay  Cabeen  &  Co.  one  and  one-auarter  per  cent, 
on  the  amount  of  the  sale ;  for  which  commission  tliey  sold  the  iron 
and  were  to  make  the  collections.  The  collections  were  to  be  made 
for  Shoener. 

The  bills  of  sale  and  shipments  of  the  iron  were  made  directly 
from  Shoener  to  the  iron  and  steel  company.  Cabeen  &  Co.  never 
had  possession  of  the  iron  or  any  part  of  it.  Shipments  were 
always  consigned  directly  from  Shoener's  furnaces  to  the  iron  and 
steel  company,  and  charged  to  the  company  on  his  books.  Bills 
were  made  out  for  the  iron  to  the  steel  company  by  Shoener,  and, 
together  with  the  railroad  invoices,  were  sent  to  Cabeen  &  Co.,  who 
made  the  collections.  The  notes  received  were  always  drawn  to 
the  order  of  Shoener,  and  handed  over  by  Cabeen  &  Co.  to  him. 

From  time  to  time,  as  collections  were  made,  Cabeen  &  Co.  de- 
ducted commissions. 

On  the  17th  of  June,  1880,  Shoener  made  a  shipment  of  iron  to 
the  iron  and  steel  company,  to  the  value  of  $11,250;  made  out  a 
bill  for  it  in  his  own  name  to  the  company,  and  on  the  same  or  fol- 
lowing day  wrote  on  it: 

For  value  received,  I  hereby  assign,  transfer,  and  set  over  to  John 
Rommel,  Jr.,  all  my  right,  title,  and  interest  in  and  to  the  above 
bill.  Chari^s  F.  Shoener. 

Witness— F.  6.  Holbrook. 

And  delivered  the  bill  and  assignment  of  it  to  Rommel.  At  the 
time  of  this  assignment  Shoener  was  in  failing  circumstances. 

The  consideration  for  this  assignment  or  transfer  was  $10,000, 
which  Dr.  Rommel  had  advanced  to  Shoener  on  the  17th  of  May 
previous,  on  the  faith  of  these  shipments  of  iron  and  other  money 
then  due  him  for  previous  advances.  Cabeen  &  Co.  had  notice  of 
this  transfer  about  June  22,  1880,  and  before  the  receipt  of  the 
money  by  them  from  the  iron  and  steel  com  pan  v. 

Other  advances  had  previously  been  made  oy  Kommel  to  Shoener 
on  these  shipments  of  iron,  which  were  paid  through  Cabeen  &  Co. 

When  the  money  for  this  last  bill  was  received  by  Cabeen  &  Co. 
from  the  iron  and  steel  company,  they  claimed  to  deduct  from  it 
the  whole  balance  due  them  for  commissions  on  the  entire  sales, 
embracing  commissions  on  iron  which  had  not  been  delivered,  and 
this  is  the  point  of  controversy  between  the  parties. 

It  is  admitted  that  if  this  money  had  come  into  the  hands  of 
Cabeen  &  Co.  before  the  assignment  of  it  to  Rommel,  they  could 
have  retained  it  as  against  Rommel  and  Shoener  on  account  of  their 
claim  for  commissions  against  the  latter.    But  it  came  into  their 
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hands  as  Rommers  money,  and  not  as  Shoener's,  and  with  previous 
notice  of  the  assignment  of  it  by  Shoener  to  Rommel. 

Rommel  could  have  collected  it  directly  from  the  iron  and  steel 
company,  but  as  other  payments  had  been  made  him  through 
Cabeen  &  Co.,  he  trusted  them  to  make  him  this  payment  also. 

At  the  trial  of  the  case,  I  instructed  the  jury  that  if  they  believed 
from  the  evidence  that  there  wtis  due  from  Mr.  Shoener  to  Dr. 
Rommel  the  sum  of  $11,250  at  the  time  of  the  assignment  or 
transfer  to  him  of  the  claim,  or  money  due  on  shipment  of  iron 
made  by  Mr.  Shoener  to  the  Albany  and  Rensselaer  Iron  and  Steel 
Company  of  Troy,  on  or  about  the  17th  day  of  June,  1880;  and 
the  assignment  of  that  claim  was  made  to  Dr.  Rommel  at  that  date, 
or  before  the  receipt  of  the  amount  of  that  claim  by  Cabeen  &  Co. 
from  the  Albany  and  Rensselaer  Iron  and  Steel  Company,  of  which 
nssiojnment  Cabeen  &  Co.  had  notice  before  the  receipt  of  the  money 
from  the  iron  and  steel  company,  their  verdict  shoulcl  be  for  plaintiff 
for  the  balance  claimed  by  him. 

And  I  reserved  as  a  question  for  the  opinion  of  the  court  in  banc, 
whether  Cabeen  &  Co.  had,  by  virtue  ot  their  agency  and  transac- 
tions in  this  case  as  brokers,  factors,  or  commission  merchants, 
under  all  the  evidence  in  the  case,  a  lien  on  the  money  in  contro- 
versy in  this  suit,  or  any  part  of  it,  by  virtue  of  which  they  were 
entitled  to  retain  it,  or  any  part  of  it,  as  against  Dr.  Rommel,  or 
from  any  other  cause  or  reason,  they  had  a  right  to  so  retain  it,  or 
any  part  of  it,  as  against  him. 

The  jury  found  a  verdict  for  plaintiff  for  $3249.40.  This  was  the 
balance  due  plaintiffs  after  deducting  previous  payments  made  by 
defendants  to  him.  The  evidence  shows  that  Caoeen  &  Co.  were 
simply  brokers  for  the  sale  of  the  iron,  and  agents  for  the  collections 
of  the  proceeds  of  the  sale.  They  were  not  factors  or  commission- 
merchants  to  whom  the  iron  was  consigned  for  sale.  They  had  no 
Cession  of  it,  or  right  of  possession  of  it,  and  therefore  had  no 
on  it  or  its  proceeds  for  their  commissions.  Their  claim 
against  Shoener  was  a  mere  personal  claim  for  the  services  rendered, 
and  to  be  rendered,  by  them  as  brokers  and  agents  for  collection. 
They  therefore  could  not  retain  this  money  as  against  Dr.  Rommel, 
whose  claim  it  had  become,  before  the  money  came  into  their 
hands. 

Any  argument  that  can  be  made  from  the  fact  that  the  action  was 
brought  in  the  name  of  Shoener  to  the  use  of  Rommel  has  more  of 
form  than  substance  in  it.  The  action  could  have  been  brought  in 
the  name  of  Rommel  against  the  defendants  for  money  had  and 
received  to  his  use,  as  it  was  the  money  of  Rommel  and  not  the 
money  of  Shoener  when  received  by  them. 

The  rule  for  a  new  trial  is  discharged,  and  judgment  is  entered  on 
the  point  reserved  for  the  plaintiff. 

J.  Sergeant  Price,  Esq.,  for  plaintiff. 

Messrs.  Cribbons  &  Gibbons^  for  defendants. 
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[Leg.  Int.,  Vol.  39,  p.  4.] 

Laughlin  &  McManus  va,  Maybin,  Defendant,  and  Dornan  et  aL, 

Garnishees. 

An  unsettled  partnership  account  cannot  be  attached.  After  obtaining  Judgment  Uie 
plaintiffs  proceeded  by  attachment  under  the  act  of  March  17,  1869,  and  the  ah- 
swers  of  the  garnishees  showed  an  unsettled  partnership  account,  and  that  the  de- 
fendant's interest  was  subsequently  sold  under  a  writ  of  fi.  fa,  Aeld,  that  the  pro- 
ceeding under  the  act  of  1869  was  not  the  proper  one,  but  that  hfi,  fa,  should  have 
been  issued  as  under  the  act  of  1873,  following  Hare  ys.  CammonwecUth,  37  Legal 
InteU.  5, 

Sur  rule  for  judgment  on  answers  of  garnishees.  Opinion  de- 
livered December  31,  1881,  by 

Peirce,  J. — The  proceedings  in  this  caee  were  commenced  by  at- 
tachment under  the  act  of  17th  of  March,  1869, 

After  the  plaintiffs  had  obtained  judgment  they  filed  interroga- 
tories to  the  garnishees,  and  elicited  answers  from  them  that  5ie 
defendant  and  Dornan  &  Co.  had  formed  a  special  partnership,  to 
which  the  defendant  had  contributed  $50,000.  That  he  had  drawn 
out  a  large  part  of  this  amount,  but  that,  at  the  time  of  the  service 
of  this  attachment  on  them,  and  at  the  time  of  the  dissolution  of 
the  partnership,  there  was  standing  to  the  credit  of  said  defendant 
as  special  partner  in  said  firm  a  balance  of  the  original  special  capi- 
tal of  «14,509.18. 

The  garnishees  further  answer  that  the  right,  title  and  interest  of 
said  defendant  in  the  firm  of  Dornan  Bros.  &  Co.  was  sold  by  the 
fiheriflf  of  Philadelphia  county  on  February  16,  1880,  under  a  writ 
of  fi.  fa.,  issued  upon  a  judgment  of  S.  L.  Stinson,  and  bought  by 
him  for  $1,000.  This  was  before  the  termination  of  the  partnership 
by  limitation,  w^hich  was  not  to  expire  until  June  30, 1881.  The 
service  of  the  attachment  in  this  case  on  the  garnishees  was  August 
1,  1879.    The  garnishees  pleaded  nulla  bona  August  19, 1879. 

Are  the  plaintiffs  entitled  to  judgment  under  these  answers? 
Foreign  attachment,  attachment  execution  under  the  act  of  1836, 
and  attachment  under  the  act  of  1869,  are  in  several  respects  analo- 
gous, and  the  proceedings  under  them  largely  similar,  ^y  the  acts 
of  1836  and  1869  the  proceedings  are  directed  to  be  as  in  foreign  at- 
tachment. It  has  been  held  that  an  unsettled  partnership  account 
cannot  be  attached :  Knerr  vs.  Hoffman,  15  P.  F.  Smith,  126 ;  Alter 
vs.  Brooke,  9  Phila.  258. 

In  Alter  vs.  Brooke,  Agnew,  J.,  said :  "  The  resulting  interest  of  a 
partner  in  partnership  effects  is  not  a  debt  within  the  meaning  of 
the  execution  attachment  law.  The  true  reason  lies  in  the  nature 
of  the  interest,  which  is  not  a  specific  thing  having  a  distinct  and 
independent  interest,  but  is  a  mere  result  flowing  from  a  compari- 
son of  accounts,  and  may  fall  on  either  side,  as  the  balance  happens 
to  be." 

If  the  attachment  operated  on  a  liquidated  partnership  balance, 
it  would  present  a  different  question :  Knerr  vs.  Hoffman,  above 
cited.  In  this  case  the  interest  of  the  defendant  in  the  partnership 
was  sold  before  the  termination  of  the  partnership  in  the  manner 
prescribed  by  the  act  of  assembly. 
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The  act  of  April  8,  1873,  provides  an  express  mode  for  taking  in 
execution  the  interest  of  a  partner  for  an  individual  indebtedness. 
Where  a  special  remedy  or  mode  of  proceeding  is  provided  bv  an 
act  of  assembly,  such  proceeding  is  exclusive  of  all  others,  and  the 
directions  of  such  act  must  be  strictly  complied  with.  Since  the 
act  of  1873  the  only  way  to  proceed  by  execution  against  a  partner- 
ship interest  is  by  a^./a.,  as  provided  by  that  act:  Hare  vs.  OoTn- 
monweaUh^  37  Legal  Intell.  5. 

The  mode  for  the  plaintiffs  to  have  reaped  the  fruit  of  their  judg- 
ment was  under  that  act 

The  rule  for  judgment  is  discharged. 

Joseph  M.  PiUj  Esq.,  for  plaintiff. 

£.  Cooper  Skapiey^  Esq.,  for  garnishees 

[Leg.  Int,  Vol.  J9,  p.  82.] 
DeOAN  m,   DUNLAP. 

Wharres  are  liot  the  private  property  of  him  who  erects  them,  and  persona  who  go 

upon  and  fasten  vessels  to  them  are  not  trespassers. 
A  schooner  laden  with  melons  was  fastened  to  the  end  of  defendant's  wharf  without 

his  express  permission,  and  a  stevedore  attempting  to  move  the  vessel  into  the  doclc 

was  iiyured  hy  the  failing  of  a  plank,  fastened  on  top  of  the  cap-log,  which  was 

loose  or  rotten.    Upon  suit  for  dania|[ 

wa«*  granted,  on  the  | 

non-suit  was  taken  oi 
The  rights  of  the  public  as  to  wharves  fully  considered. 

Application  to  take  off  non-suit  Opinion  delivered  January  21, 
1882,  by 

BiDDLE,  J. — A  schooner  laden  with  melons  was  fastened  to  the 
end  of  defendant's  wharf  without  his  express  permission.  A  steve- 
dore, in  attempting  to  move  the  schooner  into  the  dock,  took  hold 
of  a  plank  fastened  on  the  top  of  the  cap-log,  which,  being  loose  or 
rotten,  fell  upon  him,  inflicting  an  injury  for  which  he  sought  com- 
pensation in  damages  from  thie  owner  of  the  wharf.  At  the  trial  he 
was  non-suited,  on  the  ground  that  he  was  a  trespasser,  with  leave, 
however,  to  move  to  take  off  the  non-suit  so  that  tne  question  of  the 
rights  of  the  public,  as  connected  with  wharves,  might  be  more  de- 
liberately considered. 

In  the  case  of  the  Tlnieum  Fishing  Co.  vs.  Carter,  11  P.  F.  Smith, 
36,  Chief-Justice  Sharswood  thus  recites  the  law  regulating  the  bed 
and  channel  of  our  river :  "  The  bed  and  channel  of  the  Delaware 
liver  od  medium  aquajUum  belong  respectively  to  the  States  of  New 
Jerdey  and  Pennsylvania.  The  grants  to  the  proprietaries  of  the 
former  and  to  William  Penn  were  bounded  on  each  side  by  the 
river :  Bennett  vs.  Bogga,  Baldwin,  72.  The  bed  and  channel  re- 
mained in  the  British  crown,  but  by  the  revolution  and  the  ac- 
knowledgment of  the  independence  of  the  colonies  by  the  treaty  of 
peace,  all  the  rights  and  sovereignty  of  the  crown  were  transferred 
to  and  vested  in  the  several  States.  The  Delaware  being  a  naviga- 
ble, coterminous  stream  between  New  Jersey  and  Pennsvlvania,  the 
title  of  each  to  the  bed  extended  from  their  respective  shores  to  the 
middle  of  the  river,  according  to  the  well-established  principle  of 
universal  public  law :  Vattel,  266.    The  title  of  the  riparian  owner 
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derived  from  grant  by  the  State  extends  to  low  water  mark,  not  ab- 
solutely, indeed,  in  tidal  streams,  but  suWect  to  the  public  right  of 
Eassage  when  the  tide  was  high :  Ball  vs.  Slack,  2  Wharton,  508.  He 
as  no  right  to  make  any  erection  between  high  and  low  water 
mark  without  express  authority  from  the  State,  nor,  of  course, 
beyond  low  water  mark,  into  the  bed  and  channel.  The  State  can 
grant  authority  to  make  such  erection,  either  to  the  riparian  owner 
or  to  others,  so  long  as  the  riparian  owner  is  not  deprived  of  access 
to  and  use  of  the  river  as  a  public  highway,  which  is  implied,  if  not 
expressed,  in  the  grant  to  him  of  land  bounded  on  the  stream. 
Under  this  first  and  necessary  restriction  the  right  of  the  Common- 
wealth to  make  any  erections  in  the  river  for  the  improvement  of 
its  use  as  a  public  highway,  or  to  promote  in  any  way  the  business 
of  the  people,  is  undoubted  and  unlimited." 

It  was  under  this  power  that  the  legislature  has,  by  various 
statutes,  authorized  the  erection  of  wharves  and  the  appointment 
of  officers,  who  should  regulate  the  manner  of  their  erection.  The 
wharves  in  the  city  of  Philadelphia  are  denominated  as  public  and 
private :  public,  such  as  were  erected  at  the  end  of  the  streets,  which 
are  used  and  occupied  by  or  under  the  city :  private,  such  as  were 
erected  by  the  owners  of  the  soil  in  front  of  their  property,  but  they 
are  erected  under  the  same  authority  and  liable  to  the  same  rules 
of  law.  The  riparian  owner,  by  applying  for  and  obtaining  a 
license  to  extend  a  wharf  in  front  of  his  land,  does  not  thereby 
*'  make  it  a  part  of  his  domain ;  it  does  not  become  his  property  ab- 
solutely ;  beyond  low  water  mark  the  title  to  the  structure  follows 
that  of  the  oed  on  which  it  was  built,  and  remained  in  the  State, 
subject  to  the  public  right  to  pass  over  it  as  before : "  Supra,  SIL 

The  act  of  April  3,  1868,  P.  L.  755,  enacts  that  the  wharves  thus 
erected  shall  be  the  property  of  the  party  licensed  to  erect  them, 
but  this  was  evidently  not  intended  to  change  the  tenure  and  con- 
ditions under  which  they  were  erected  and  held,  but  to  facilitate 
their  transfer  by  giving  a  marketable  title  to  the  person  who  erects 
them. 

We  think,  therefore,  that  the  end  of  this  wharf,  being  in  the  pub- 
lic highway,  was  a  part  of  the  highway  to  which  a  craft  had  as 
much  right  to  attach  itself  as  it  had  a  right  to  cast  anchor  in  the 
stream  in  front  of  the  land  of  the  riparian  owner.  The  licenf?ing 
the  erection  of  a  wharf  to  enable  the  owner  to  make  a  profit  of  this 
space  is  not  an  nnlimited  and  unrestricted  gift.  Their  main  pur- 
pose is  to  secure  and  improve  the  commerce  of  the  port  One, 
therefore,  who  secures  a  license  to  erect  a  wharf  is  bound  to  keep  it 
in  a  condition  to  subserve  th«  ordinary  purposes  of  a  wharf,  and  a 
person  hitching  his  vessel  temporarily  to  an  unoccupied  wharf  is 
m  the  pursuance  of  his  common  law  nght,  and  the  owner  is  bound 
to  keep  it  in  reasonable  and  ordinary  repair.  The  extension  of  a 
wharf  into  the  public  highway  is  an  invitation  to  the  public.  In 
the  Oity  of  Pittsburgh  vs.  Grier,  10  Harris,  64,  Chief-Justice  Black 
uses  this  language :  "  The  city  being  in  possession  of  the  wharf,  ex- 
ercising an  exclusive  supervision  over  it,  and  receiving  tolls  for  its 
use,  is  it  a  violation  of  the  duty  which  the  corporate  authorities  owe 
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to  the  public  to  let  it  go  out  of  repair?  The  affirmative  of  this  wad 
decided  in  an  action  on  the  case  against  the  Mayor  and  Burgesses 
of  Lyme  Regis,  3  Barn.  <fe  Ad.  77,  and  by  the  Supreme  Court  of 
New' York  in  several  cases:  People  vs.  Albany,  11  Wend.  543;  Buch' 
bee  vs.  Brown,  21  Wend.  115.  The  general  rule  undoubtedly  is  that 
those  who  have  a  public  work  under  their  control  are  bound  to  re-' 
pair  it ;  and  the  force  of  this  is  still  further  increased  when  it  yields 
its  possessor  a  revenue.  The  cases  above  cited  show  that  this  prin- 
ciple applies  to  public  ports  in  possession  of  a  city,  as  well  as  canals, 
bridges  and  other  highways  in  the  hands  of  individuals  and  private 
corporations.  There  is  no  reason  nor  authority  for  any  distinction. 
The  interests  of  commerce  imperatively  require  that  the  place  to 
which  vessels  are  invited  to  come  should  be  in  a  safe  condition." 

The  owner  is  under  the  same  obligation  as  an  innkeeper,  to  re- 
ceive those  who  call,  provided  he  has  room  and  they  tender  a  rea- 
sonable compensation.  Where  an  exclusive  right  was  desired  an 
express  act  of  assembly  was  passed  to  permit  it.  By  the  act  of  4th 
March,  1852,  P.  L.  569,  it  was  enacted,  "That  the  owners  and  les- 
sees of  the  wharf  on  the  south  side  of  Queen  street,  in  the  district 
of  South  wark,  Philadelphia,  and  of  the  two  docks  on  each  side  now 
occupied  by  the  Penn.  Steamship  Co.,  shall  have  the  exclusive  right 
to  use  and  occupy  the  same,"  etc.  Foreign  vessels,  by  the  act  of 
March  29,  1803,  are  obliged  first  to  ask  permission  of  the  owner, 
before  mooring  their  vessels  to  his  wharf,  out  if  there  is  a  vacancy, 
and  that  is  not  occupied  by  some  vessel  in  which  the  owner  has  an 
interest  for  twenty -four  hours  after  such  refusal,  "  it  shall  then  be 
lawful  for  the  ship  or  vessel  first  applied  for  to  be  moored  at  and 
occupy  such  wharf  or  part  thereof,  for  so  long  a  time  as  shall  bei 
requisite  for  the  despatch  of  her  business,  subject,  nevertheless,  to 
the  control  and  direction  of  the  master  warden  for  the  time  being." 

This  right  cannot  be  abused  to  the  detriment  of  the  owner  of  the 
wharf,  because,  by  the  act  of  1803,  4  Smith's  Laws,  67,  the  harbor 
master,  see  Sec.  13,  is  given  necessary  authority  "  for  regulating  and 
stationing  all  ships  or  vessels  in  the  stream  of  the  river  Delaware  or 
at  the  wharves  within  the  boundaries  of  the  city  of  Philadelphia, 
for  removing  from  time  to  time  ships  and  vessels  in  order  to  ac- 
commodate and  make  room  for  others,  or  for  admitting  the  river 
craft  to  pass  in  or  out  of  the  docks,  and  for  compelling  the  masters 
and  captains  of  ships  and  vessels  to  accommodate  each  other,  so 
that  ships  and  vessels  arriving  from  sea  shall,  for  a  reasonable  time, 
not  exceeding  six  days,  be  entitled  to  berths  next  to  the  wharf  until 
thev  have  landed  their  cargoes,  and  for  that  purpose  such  ships 
and  vessels  as  are  lading  shall  be  removed  and  take  in  their  cargoes 
over  and  across  the  decks  of  the  ships  or  vessels  lying  nearest  to  the. 
wharf  By  another  section  any  obstruction  of  the  wharf  by  "a 
building,  indosure  or  other  obstruction,  whereby  a  free  passage  over 
and  along  the  same  shall  be  impeded  or  prevented,  snail  suffer  a 
penalty  of  one  hundred  dollars,  and  the  wardens  are  authorized  to 
abate  it". 

The  whole  history,  therefore,  of  the  construction  of  wharves,  and 
the  common  and  statute  laws  which  regulate  their  erection  and  use. 
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all  show  clearly  that  they  are  not  in  the  ordinary  sense  to  be  con- 
sidered the  private  property  of  the  person  who  erects  them.  A 
person,  therefore,  who  goes  upon  them,  or  who  fastens  his  vessel  to 
them,  does  not,  by  so  doing,  make  himself  a  trespasser.  It  may,  of 
^Bourse,  in  this  case,  be  in  the  power  of  the  owner  to  relieve  himself 
of  any  liability  for  damages,  from  the  contributory  negligence  of  the 
plaintiff  or  for  other  reasons,  but  we  do  not  think,  on  consideration 
of  this  question,  that  a  non-suit  was  properly  entered  iippn  the  case 
as  presented  by  the  plaintiff,  and  the  rule  to  take  it  off  is  therefore 
made  absolute. 

A,  S,  L.  Shields^  Esq.,  for  plaintiff. 

Messrs.  Simpaon  &  Zane,  for  the  defendant. 

[Leg  Int.,  Vol.  39,  p.  90.] 

Waters  vs.  Drayton  and  wife* 

A  feme  etwert  discharge  on  oommon  bail. 

Rule  to  discharge  on  common  bail. 

Trespass  on  the  ease  for  slanderous  words  spoken  by  the  wife. 
Plaintiff's  attorney  indorsed  on  the  writ:  "Arrest  wife.  Husband 
away."  The  sheriff  returned  K  E,  L  as  to  the  husband,  and  ar- 
rested the  wife  only.  The  defendants  were  both  non-residents,  as 
appeared  by  the  affidavit  to  hold  to  bail.  This  rule  was  taken  by 
the  sheriff. 

Counsel  for  the  rule  argued,  that  a  feme  covert  cannot  be  held  to 
bail.  Her  husband  is  liable  for  her  torts:  Hurst  vs.  Smith,  9  W.  N. 
C.  461 ;  CommonweaUh  ex  rel.  vs.  Keeper  of  Prison^  14  Phila.  396.  In 
an  action  against  husband  and  wife,  the  husband  alone  is  liable  to 
be  arrested :  1  T.  &  H.  Pr.  248. 

•  Counsel  against  the  rule  argued,  that  all  persons  are  answerable 
for  torts :  2  T.  &  H.  Pr.  122.  In  the  case  of  Hurst  vs.  Smithy  supra, 
both  defendants  were  residents,  which  is  not  so  here.  The  case  of 
Oomm^onwenlth  vs.  Keeper,  suj^a,  decided  that  a  married  woman  can- 
not be  imprisoned  on  a  capias  ad  satisfaciendum,  but  the  judge  there 
admits  that  a  capias  ad  respondendum  may  issue  against  her :  See  2 
Kent  Com.  149,  150. 

Rule  absolute,  on  condition  that  the  wife  enter  an  appearance, 
Irhich  was  done. 
Richard  C,  Wtnship,  Esq.,  for  the  rule. 
Aaron  Thompson,  Esq.,  contra. 

[Leg.  Int.,  Vol.  89,  p.  108.] 

Commonwealth  of^  Pennsylvania  vs,  Augustus  Reimer  and  Car- 

OIJNE,  HIS  WIFE.* 

1.  The  councils  of  the  city  of  Philadelphia  have  no  autboritj  to  grant  special  lioenses 

for  the  erection  of  bay-windows. 

2.  Equity  will  restrain  by  injunction  the  construction  of  projecting  windows  f^m  an 

upper  story  which  encroach  bejrond  the  building  line. 

3.  The  principle  of  de  minimis  considered,  as  affecting  equitable  interferencCi 

Opinion  delivered  by 

•  Allison.  P.  J. — This  proceeding  is  instituted  by  th^  attomey- 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1882,  No.  250. 
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general,  on  behalf  of  the  commonwealth  of  Pennsylvania,  against 
the  defendants,  to  restrain  an  alleged  encroachment  upon  one  of  the 
highways  of  the  city  of  Philadelphia.  The  information,  which  is 
in  the  H>rm  of  a  bill  in  equity,  sets  up  that  the  defendants  are  the 
owners  of  premises  805  North  Broad  street ;  that  many  years  ago  a 
dwelling-house  was  erected  on  the  lot  of  ground  now  owned  by 
defendants,  which  did  not  encroach  on  the  highway ;  that  recently 
they  have  caused  to  be  projected  from  the  front  wall  of  said  dwell- 
ing-house, at  the  second  story,  a  bay  or  jut-window,  which  extends 
beyond  the  building  line  over  or  into  the  highway  about  three  feet 
six  inches.  It  is  charged  that  such  encroachment  is  a  public  nui- 
sance, which  not  only  is  an  infringement  on  the  rights  of  the  com- 
monwealth, but  that  it  also  greatly  injures  and  depreciates  tlie 
value  of  adjacent  property,  by  the  obstruction  of  light  and  air. 

The  prayers  of  the  bill  are  that  defendants  be  perpetually  re- 
strainea  from  continuing  to  maintain  said  window,  and  that  they 
be  directed  to  remove  the  same. 

The  averments  of  the  bill  are  admitted  in  the  answer  to  be  sub- 
stantially true,  but  defendants  justify  that  which  they  have  done  bv 
citing  an  ordinance  of  the  councils  of  Philadelphia,  passed  the  8th 
day  of.  September,  1881,  apprQved  by  the  mayor,^which  gives  per- 
mission to  Augustus  Reimer  to  construct  or  build  the  bulk  or  oriel- 
window  in  question.  The  permission  is  to  extend  the  window 
three  feet  from  the  line  of  the  building,  and  it  is  required  to  be 
sixteen  feet  above  the  sidewalk  of  the  street. 

This  raises  an  issue  which  involves  the  validity  of  the  ordinance 
under  which  the  defendants  undertake  to  justify  the  encroachment 
of  which  the  commonwealth  complains.  The  ordinance  is  of  no 
doubtful  meaning;  in  express  terms  it  grants  permission  to 
Augustus  Reimer  to  construct  or  build  the  window  in  question. 
Does  this  license  iustify  the  defendants  in  what  they  have  done  ? 

This  question  has  lieen  so  recently  considered  and  decided  by 
this  court  in  the  case  of  the  Comnumwealth  vs.  Harris,  ante,  page  10, 
affirmed  on  appeal  by  the  Supreme  Court,  that  we  might  rest  con- 
tent with  referring  to  the  opinion  of  Judge  Biddle,  as  containing  all 
that  we  would  be  required  to  say  upon  the  right  of  councils  to  grant, 
by  special  license,  authority  to  construct  bulk  or  bay-windows  ex- 
tendmg  into  the  highways  of  the  city. 

The  power  which  councils  possess  over  this  subject  is  stated  to  be 
derived  from  the  thirtieth  section  of  the  act  of  the  16th  of  April, 
1838,  which  empowers  them  to  make  and  establish  rules  and  regu- 
lations for  the  tetter  regulation  of  jut  or  bay-windows.  This  power 
to  make  rules  and  regulations  which  shall  confer  a  general  or  com- 
mon right,  in  which  all  shall  eoually  participate,  does  not  authorize 
the  granting  to  one  and  the  withholding  from  another  a  permission 
to  construct  jut  or  bay-windows  according  to  the  caprice  or  will  of 
councils. 

The  judge  savs,  if  each  case  is  to  be  individually  passed  upon, 
and  does  not  depend  upon  its  conformity  to  a  general  rule,  this 
would  be  the  result,  not  only  in  regard  to  bay-windows,  but  for 
every  other  purpose  for  which  it  would  be  desirable  to  occupy  the 


Digiti 


zed  by  Google 


74  PHILADELPHIA  REPORTS. 

highway.  This  is  characterized  as  special  legislation  on  subjects  of 
general  interest  and  concern,  forming  no  rule  or  regulation  for  all 
alike,  but  giving  invidious  privileges  to  the  favored  few  at  the  ex- 
pense of  the  many,  which  is  contrary  to  the  whole  spirit  and  intent 
of  the  authority  intrusted  to  councils  by  this  law. 

I  have  given  this  extract  from  the  opinion  of  the  court,  that 
greater  iemphasis  may  be  placed  on  the  tact,  that  notwithstanding 
this  clear  and  forcible  statement  of  the  law,  and  its  affirmance  by 
the  Supreme  Court,  councils  a  short  time  after  the  decision  of  the 
case  of  CommonwenUh  vs.  Harris^  on  the  24th  of  June,  1881,  passed 
an  ordinance,  in  which  they  again  impliedly  asserted  their  right  to 
grant  special  licenses  to  individuals  to  erect  and  maintain  bay  or 
oriel-windows  in  the  public  highway  beyond  the  building  line. 

.This  action  of  councils  was  followed  by  the  passage  of  the  ordi- 
nance of  September  8,  1881,  upon  which  defendants  ground  their 
justification. 

That  this  last-recited  ordinance  is  without  force  or  virtue  of  any 
kind  or  in  any  degree,  does  not  admit  of  question;  it  is  in  direct 
conflict  with  the  decision  of  this  court,  and  with  that  of  the  highest 
judicial  tribunal  in  the  commonwealth.  We  therefore  put  it  aside 
as  having  no  proper  standing  in  the  cause,  and  as  affording  no 
shadow  of  justification  to  the  defendants,  who  are  presumed  to  nave 
known  the  worthlessness  of  the  license  under  which  they  now  seek 
to  protect  and  defend  themselves  against  the  commonwealth's 
charge  of  having  set  up  an  unlawful  obstruction  in  the  highway. 

We  might  be  content  to  rest  the  decision  of  the  case  upon  this 
ground  alone,  but  as  making  more  clear  the  want  of  an  equitable 
defence  to  the  case  of  the  commonwealth,  it  is  proper  to  refer  to 
those  portions  of  the  answer,  by  which  it  is  made  apparent  that 
this  wmdow,  as  first  set  up,  was  without  license  or  authority  of  any 
kind  to  justify  it.  In  March,  1881,  it  was  in  part  or  in  whole  con- 
structed. The  city  then  interposed  by  injunction  to  restrain  the 
defendants  from  maintaining  the  obstruction,  which  is  the  subject 
of  the  present  controversy,  and  that  in  order  to  satisfy  the  cora- 

Slaint,  which  was  then  made  against  it  by  a  property-holder,  the 
efendants  say :  **  We  did  reduce  said  projection  at  least  two  feet, 
and  that  the  bay-window  now  erected  is  of  said  reduced  dimen- 
sions." This  was  some  three  months  before  the  passage  of  the  gen- 
eral ordinance  of  June  24,  1881,  and  at  least  five  months  prior  to 
the  special  license,  attempted  to  be  granted  by  that  of  September 
following.  The  encroachment  as  originally  created  extended  over 
the  footway  at  least  five  feet,  and  as  now  constructed  is  in  excess 
of  the  limit  prescribed  in  the  ordinance.  It  is  charged  in  the  bill 
that  the  window  projects  over  or  into  the  highway  three  feet  six 
inches,  and  this  is  virtually  confessed  to  be  so  by  the  evasive  state- 
ment contained  in  the  answer,  that  the  extension  is  about  three  feet. 
There  is  no  need  for  uncertainty  in  the  answer  of  the  defendants  on 
this  point,  and  every  inference  must  be  taken  most  strongly  against 
them,  when  precise  information  is  withheld  which  it  is  in  their 
power  to  give. 
If  the  ordinance  of  September  8,  1881,  granted  to  the  defendants 
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an  authority  to  build  this  window,  which  we  hold  it  does  not,  or 
sought  to  ratify  that  which  had  been  done,  the  defendants  have 
exceeded  the  limit  prescribed  by  councils,  and  in  this  aspect  of  the 
case  are  t«>  be  regarded  as  wrongdoers,  and  therefore  not  entitled  to 
the  consideration  which  they  claim  at  the  hands  of  a  court  of 
equity. 

The  defendants  object  to  relief  being  granted  as  praved  for;  first, 
because  .the  removal  of  the  window  will  subject  them  to  great 
expense  and  will  in  no  wav  benefit  the  public ;  and,  second,  be- 
cause, whether  private  or  public  rights  are  interfered  with,  there  is 
an  adequate  remedy  at  law  for  the  same. 

We  regard  the  first  reason  assigned  as  entitled  to  no  considera- 
tion, because  the  encroachment  was  begun  and  practically  com- 
pleted without  pretence  of  right  or  authority. 

In  support  of  the  second  ground  of  objection  the  defendants  cite 
Angell  on  Highways,  section  280,  and  Attorney- Oeneral  vs.  K  J. 
Railroad,  2  Green's  Ch.  R.  136.  The  principle  stated  in  Angell  is 
that  injunctions  to  restrain  encroachments  on  highways  are  rare, 
and  that  they  should  be  granted  with  great  care,  to  which  the  reply 
is  that  all  injunctions  should  be  granted  with  care;  but  it  does  not 
follow  that  where  public  rights  are  invaded,  an  injunction  will  not 
be  granted.  In  such  case  no  question  of  the  amount  of  damage  is 
raised,  but  simply  one  of  the  invasion  of  a  right.  This  is  the  doc- 
trine announced  in  the  case  of  the  Commonwealth  vs.  P.  &  0.  Rail- 
road Company,  12  Harris,  159.  In  the  opinion  of  the  court  the  case 
is  cited  of  the  Attorney' General  vs.  The  (hhoea  Company,  6  Paige,  133, 
where  an  attempt  was  made  to  tap  the  State  canal,  which  was 
stopped  by  injunction  without  regard  to  evidence  tending  to  dis- 
prove damage ;  and  in  Downing  vs.  McFadden,  6  Harris,  334,  the 
keepers  of  the  public  works  were  justified  in  abating  a  house  that 
encroached  on  the  embankment  of  the  railroad,  though  a  jury  had 
found  that  it  did  no  injury. 

The  doctrine  is  rejected  that  injunctions  can  apply  only  to  very 
great  injuries,  from  which  it  would  follow,  as  Lowrie,  J.,  remarks, 
that  he  who  has  not  much  property  to  be  injured,  cannot  have 
this  protection  for  the  little  that  be  has. 

Nor  do  we  regard  this  as  a  case  in  which  the  doctrine  of  de 
minimis  invoked  by  the  defendants  is  applicable.  It  is  an  invasion 
of  a  common  right ;  it  is  taking  for  private  use  that  which  belongs 
to  the  public ;  it  is  a  continuing  encroachment  on  or  over  the  high- 
way, and  though  it  is  not  unusual  to  prosecute  by  indictment  those 
who  create  nuisances  by  obstructing  highways,  yet  there  are  cases 
in  which  injunctions  ought  to  be  granted  to  prevent  the  creation  or 
continuance  of  such  nuisances :  Mayor,  etc,,  of  London  vs.  Bott,  5 
Vesey,  129;  Knatchbtdl  vs.  Chrueber,  1  Mad.  Ch.  156 ;  Eden  on  Injunc- 
tions, 11.  The  injury  is  also  substantial  and  material,  inasmuch  as 
it  is  calculated  to  interfere  with  the  right  and  comfort  of  individuals, 
and  is  not  adequately  reparable  by  damages  at  law.  We  do  not 
know  that  we  can  better  express  the  views  we  entertain  on  this 
subject,  than  as  we  have  haa  occasion  to  state  them,  in  the  case 
of  the  Attorney-General  vs.  Lombard  &  South  Street  Railway  Company, 
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1  W.  N.  C.  491,  which  we  adopt  as  largely  applicable  to  the  ctfse 
in  hand. 

It  is  not  to  be  denied  that  the  present  case  differs  upon  its  facts 
from  those  in  which  injunctions  to  restrain  encroachments  on  high- 
ways .have  usually  been  grounded.  The  encroachment  in  the  case 
before  us  does  not  consist  in  an  obstruction  of  the  ordinary  right 
of  passage  along  or  over  a  street  or  highway,  a  highway  being  de- 
fined to  be  a  rofui  given  to  the  public,  passing  from  one  public  place 
to  another  public  place.  The  right  ot  passing  along  or  over  a  road 
has  connected  witn  it  certain  incidents  which  are  essential  to  the 
proper  enjoyment  of  it,  such  as  light  and  air  and  view.  If  a  high- 
way  should  be  covered  over,  for  instance,  by  the  owners  of  property 
fronting  on  either  side  of  it,  so  as  to  shut  out  the  light  from  above, 
its  enjoyment  would  not  only  be  greatly  interfered  with,  but  it  might 
often  oe  rendered  dangerous  and  practically  useless.  Projecting  win- 
dows from  an  upper  story  interfere  to  some  extent  with  the  ordinary 
and  proper  enjoyment  of  rights  which  are  free  to  all,  and  one  who 
appropriates  the  space  above  the  footway  creates  a  purpresture  by 
making  several  to  himself  that  which  ought  to  be  common  to  many. 
It  cannot  be  successfully  maintained  that  owners  of  property  front- 
ing on  a  highway  have  any  such  right  as  this,  and  when  there  is  a 
purpresture  set  up,  and  such  purpresture  constitutes  a  nuisance  ad 
well  by  a  wrongful  appropriation  of  a  portion  of  a  highway,  courts 
of  equity  may  forbid  the  continuance  of  such  nuisance  and  abat^ 
the  same  bv  injunction. 

It  is  douDtless  true  that  there  are  cases  in  which  the  principle  of 
de  minimis  may  be  successfullv  invoked  to  prevent  the  granting  of 
an  injunction  by  the  courts  of  this  commonwealth.  The  fact,  how- 
ever, is  not  to  be  forgotten  or  overlooked  that  to  no  small  extent 
this  doctrine,  as  applied  in  the  English  courts,  and  in  some  of  the 
State  courts  in  our  own  country,  is  to  be  regarded  as  modified  by 
our  own  legislation.  Our  equity  jurisdiction  is  wholly  statutory, 
and  rests  not  on  common  law  principles,  except  in  so  far  as  the 
legislature  have  in  general  terms  conferred  upon  the  Supreme  Court 
and  Courts  of  Gemmcm  Pleas,  the  jurisdiction  and  powers  of  a  Court 
of  Chancery,  in  relation  to  the  several  matters  specifically  mentioned 
in  the  act  of  June  16,  1836,  and  the  several  acts  which  follow  it  on 
the  same  subject  One  of  the  powers  expressly  granted  by  the  act 
of  1836  is  the  prevention  or  restraint  of  the  commission  or  continvr 
ance  of  acts  contrary  to  law  and  prejudicial  to  the  interests  of  the 
community  or  the  rights  of  individuals,  and  affording  specific  relief 
when  a  recovery  in  damages  would  be  an  inadequate  remedy. 

It  will  be  seen  that  the  power  is  not  only  to  prevent  the  commis^ 
sioh,  but  is  extended  to  the  continuance  of  acts  which  are  unlawful, 
and  by  which  the  interests  of  the  community  or  the  rights  of  the 
individual  citizen  are  injuriously  affected. 

In  this  case  we  hold  that  the  construction  of  this  window  is 
wanting  in  sufficient  l^al  authority  to  justify  its  erection,  having, 
as  we  have  seen,  no  pretence  of  right  to  support  it  in  the  first  in- 
stance, and  an  invalid  ordinance  on  which  to  rest  afterwards,  and 
that  it  is  even  of  greater  extension  than  was  contemplated  by  that 
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ordinance.  We  are  also  of  the  opinion  that  the  obstruction  is  both 
prejudicial  to  the  interests  of  the  community  and  the  rights  of  indi- 
vidual property-holders  in  the  neighborhood,  and  that  the  persons 
injured  would  not  be  adequately  compensated  by  a  recovery  of 
damages,  the  evil  being  a  continuous  orte,  leading  to  an  endless 
repetition  of  suits  at  law,  in  which  the  damages  to  be  recovered 
would  be  more  than  nominal. 

As  courts  of  equity  in  this  State  have  power  to  prevent  and  re- 
strain, not  onlv  the  commission,  but  the  continuance  of  acts  such 
as  we  regard  this  to  be,  the  injunction  prayed  for  is  granted. 

R.  C.  Dale,  Esq.,  for  commonwealth. 

John  O.  Johnson,  Esq.,  contra. 

[Leg.  Int.,  Vol.  30,  p.  138.] 

Yardley  et  al.  vs.  Cuthbkbtson  et  al. 

In  an  iarae  to  test  the  validity  of  a  will,  there  is  no  inflexible  rale  as  to  what  the  fmv 
ponent  moat  prove  to  make  out  a  prima  facie  case.  Generally,  it  is  enough  to  show, 
in  the  manner  required  by  law,  that  the  signature  is  that  of  the  testator ;  but  when, 
upon  the  admission  of  the  paper,  doubt  is  cast  upon  its  genuineness,  by  reason  or 
something  appearinj[  upon  its  fiice,  the  otiuaw  upon  the  proponent  to  overcome  the 
presumption  thus  raised. 

In  this  case  a  codicil  vested  the  entire  residuary  estate  in  the  person  (not  a  relative) 
who  wrote  it.  Heldy  that  he  must  show  affirmativelv  that  the  testator  knew  the 
value  of  the  propery  thus  disposed  of,  and  that  the  gin  was  his  free  and  inteUigent 
act. 

The  language  of  the  precept  from  the  Orphans'  Court,  giving  form  and  direction  to 
the  issue,  does  not  change  the  above  rule  as  to  the  burden  of  proof. 

Opinion  delivered  AprU  8,  1882,  by 

Allison,  P.  J. — The  present  contention  is  over  the  form  of  the 
issues  which  the  Orphans'  Court  have  sent  to  the  Court  of  Common 
Pleas  to  be  tried  by  a  jury. 

The  first  question  is  whether  John  L.  Neill,  deceased,  in  due  form 
of  law,  executed  the  codicil  of  December  2,  1876,  and  whether  in 
this  sense  it  is  a  true  and  valid  codicil.  To  establish  the  affirmative 
of  this  issue,  which  it  is  admitted  rests  on  the  plaintiffs,  imposes  on 
them  little  more  than  to  prove  the  due  execution  of  the  instrument 
The  other  questions  which  follow  are  those  of  testamentary  capacity, 
and  of  undue  influence,  imposition  or  duress. 

The  plaintiffs  contend  that  when  they  shall  have  proved  the  due 
and  formal  execution  of  the  codicil,  they  have  made  out  their  case, 
and  that  the  onus  of  proof  as  to  the  second  and  third  questions 
rests  on  the  defendants. 

This  is  denied  by  the  defendants,  who  maintain  that  it  is  incum- 
bent on  the  proponents  of  the  will  to  take  the  laboring  oar,  and 
establish  by  satisfactory  proof,  not  only  due  execution  of  the  codi- 
cil, but  the  possession  by  the  testator,  at  the  time  of  its  execution, 
of  a  sound  and  disposing  mind  and  memory,  and  that  the  codicil 
was  not  procured  by  undue  influence  or  fraud. 

In  the  case  of  Boyd  vs.  Boyd,  16  P.  P.  S.  283,  the  rule  laid  down 
is,  that  the  burden  of  proof  is  determined  by  the  specialties  of  each 
case.  Upon  proof  of  the  fact  of  due  execution,  the  law  presumes 
the  possession  of  testamentary  capacity.  . 
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The  plaintiff,  as  a  general  rule,  is,  in  the  first  instance,  required  to 
establish  no  more  than  a  pnnia  facie  case.  Proof  by  two  witnesses 
that  the  signature  at  the  end  of  the  instrument  is  the  true  and 
genuine  signature  of  the  alleged  testator,  authorizes  the  submis- 
sion of  the  paper  to  the  jury,  with  instruction  that  nothing  ap- 
pearing iu  the  testimony  raising  a  question  as  to  the  integrity  of 
the  instrument,  or  of  the  testamentary  capacity  of  the  party  whose 
last  will  and  testament  it  purports  to  be,  to  find  in  favor  of  the 
plaintifis. 

This,  rule  is  clearly  stated  in  the  charge  of  the  court  in  Frew  vs. 
Clark,  30  P.  F.  S.  175.  But  when,  on  the  presentation  by  the  plain- 
tiffs of  their  own  case,  doubt  is  cast  on  the  genuine  character  of  the 
instrument,  which  may  appear  on  the  face  of  the  proposed  will,  as 
if  there  are  unattested  and  material  interlineations  or  alterations  ; 
these  may  be  in  the  handwriting  of  a  stranger,  and  not  of  the 
draftsman  of  the  will ;  they  may  have  been  made  by  one  to  his  own 
benefit.  Or  if  it  appear  that  the  will  was  prepared  by  a  party 
who  takes  a  large  interest  under  it,  and  that  the  testato/was  aged, 
feeble  in  body  and  mind  at  the  time  of  execution,  suffering  under 
an  attack  of  disease  calculated  to  weaken  or  destroy  testamentary 
capacity,  or  that  undue  influen  ^  con'rolled  the  mind  and  purpose 
of  the  testator  in  such  case,  as  was  said  in  Boyd  vs.  Boyd,  proof  of 
formal  execution  of  the  will  is  not  PuflBcient.  The  proponents  of 
the  will  must  go  further,  and  the  presumptions  whicn  are  thus 
raised  against  the  integrity  and  legality  of  the  instrument  munt  be 
overcome  by  evidence.  It  must  be  shown  to  be  the  will  of  the 
alleged  testator,  and  not  the  will  of  some  other  person  who  has 
made  it  for  him  :  Dean  vs.  Negley,  5  Wright,  312.  The  same  prin- 
ciple is  recognized  in  Frew  vs.  Clark,  The  court  say,  if  the  mental 
capacity  of  the  testator  had  been  impaired,  if  he  had  become  weak 
from  age  or  bodily  infirmity,  although  not  to  such  an  extent  as  to 
destroy  testamentary  capacity,  it  might  have  shifted  the  burden  of 
proof,  and  required  the  proponents  of  the  will  to  negative,  by  evi- 
dence, a  presumption  of  undue  influence.  The  will  in  that  case 
was  sustamed ;  the  court  below  and  the  court  above  each  holding 
that  there  was  no  evidence  of  the  want  of  testamentary  capacity  in 
the  testator. 

It  was  upon  the  clearest  recognition  of  the  application  of  these 
principles  to  this  case  that  the  Supreme  Court,  upon  appeal  from 
the  decision  of  the  Orphans'  Court,  refusing  the  application  for  an 
issue,  sent  the  case  back  for  trial,  upon  the  several  grounds  on 
whicn  the  will  is  contested.  The  court  say, "  had  the  only  question 
been  on  the  testamentary  capacity  of  John  L.  Neill,  there  would  be 
reason  to  hold  that  there  is  not  sufiicient  evidence  to  iustify  a  jury 
in  setting  aside  the  codicil.  Had  it  been  drawn  by  Neill  himself, 
without  advice  and  suggestion,  as  was  the  original  will,  it  must  have 
stood.  But  it  cannot  Be  disputed  that  there  was  evidence,  we  think 
enough  to  carry  the  case  to  a  jury,  that  the  testator  was  not  the  same 
man  physically  and  intellectually  when  he  executed  the  codicil,  as 
when  he  made  the  original  will.  A  jury  might  reasonably  so  con- 
clude from  the  evidence.     The  onus  was  thrown  on  Yardley  to  prove 
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ih(U  Neill  fully  understood  the  value  of  his  property  and  the  probable 
residue  after  paying  all  his  legacies.]^ 

If  there  was  nothing  more  bearing  on  the  pending  question  in 
the  case  than  this  decision  of  the  Supreme  Court,  Cuthbertson^s  Ap- 

rl,  38  Leg.  Int.  124 ;  if  we  were  not,  as  we  think  we  are,  controlled 
the  principles  settled  in  Boijd  vs.  Boyd  and  in  Frew  vs.  Clark,  we 
would  feel  ourselves  bound  to  conform  to  the  decision  of  the  Su- 
preme Court  as  we  understand  it,  and  so  frame  the  questions  as  to 
require  the  plaintiSs  to  maintain  by  evidence  the  affirmative  of  each 
one  of  these  issues. 

It  was  upon  an  examination  of  the  testimon}^  that  the  Supreme 
Court  have  said,  it  is  not  enough  that  the  plaintiffs  rest  content 
with  proving  the  signature  of  Neill  to  the  codicil,  and  hold  that 
more  must  be  proved  by  them,  showing  that  the  codicil  expressed 
the  true  mind  of  the  testator,  freely  exercised,  and  with  sufficient 
comprehension  of  the  value  of  his  property  and  the  probable  resi- 
due. Without  this  being  shown,  there  is  no  virtue  inhering  in  the 
instrument. 

We  do  not  feel  ourselves  required  to  conform  to  the  view  of  the 

f)resent  question,  urged  upon  us  by  the  nlaintiffs,  that  we  are  to 
ook  at  nothing  but  the  precept  of  the  Orphans'  Court  in  giving 
form  and  direction  to  the  issues.  On  the  contrary,  we  feel  our- 
selves required  to  adopt  the  decision  of  the  Supreme  Court  in  this 
case  as  our  rule  of  action ;  and  if  there  had  been  no  such  instruc- 
tion laid  down  to  guide  us,  we  think  we  would  in  some  way  be  re- 
quired to  obtjiin  such  light  as  would  enable  us  to  act  so  as  to  deter- 
mine upon  whom,  under  the  testimony  taken  in  the  cause,  the 
onus  of  proof  ought  to  rest,  as  to  each  one  or  all  of  the  questions  ^ 
which  have  been  sent  to  the  Common  Pleas  for  trial.  Since  this 
case  was  argued  before  us,  and  since  the  foregoing  portion  of  this 
opinion  was  written,  the  Supreme  Court,  in  the  case  of  Wilsoii*6  Ap- 
peal, 39  Leg.  Int.  110,  have  again  affirmed  the  rule  laid  down,  as  we 
understand  it,  for  our  direction  in  (Mhbertson's  Appeal,  suvra,  holding 
that,  where  the  chief  beneficiary  was  the  confidential  adviser  of  the 
testator,  and  was  the  main  instrument  in  procuring  the  preparation 
and  execution  of  the  testamentary  paper,  he  will  be  required  to 
prove  affirmatively  the  circumstances  connected  with  the  drawing 
and  execution  of  it,  and  that  the  testator  was  laboring  under  no 
mistaken  apprehension  of  the  value  of  his  property  and  the  amount 
he  was  givmg  to  his  confidential  adviser,  and  that  the  gift  was  his 
free  and  intelligent  act.  All  this,  in  cases  like  the  present  one, 
must  be  first  shown  by  proponents  to  entitle  them  to  a  verdict  in 
their  favor. 

The  order  as  to  form  of  the  issues  to  be  made  in  accordance  with 
views  herein  expressed. 

Robert  N.  WUtson  and  James  W,  Paul,  Esqs.,  for  plaintiffs. 

A,  Sydney  Biddle,  George  W.  Biddle,  Henry  J.  McUarttlf,  William  A, 
Porter,  Esqs.,  for  defendants. 
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[Leg^Int,  Vol.  39,p.  148.] 

Marsden  v8.  Marsden.'*' 

The  bar  of  the  «tatate  of  limitations  may  be  avoided  by  proof  of  fhiod  in  the  defend- 
ant which  has  prevented  the  plaintiff  from  asserting  nis  right  until  a  period  beyond 
the  time  limited  by  the  statute. 

In  equity.    Opinion  delivered  April  12,  1882,  by 

BiDDLE,  J. — John  Marsden,  of  the  city  of  Philadelphia,  died  on 
the  13th  of  June,  1874.  leaving  surviving  him  a  son,  William  C, 
and  a  daughter,  Hannan  E.,  who  had  been  married  and  divorced, 
and  then  bore  her  father's  name.  John  Marsden  had,  on  May  29, 
1866,  executed  a  will,  and  had  left  it  in  the  hands  of  Mr.  Siddall, 
the  conveyancer.  On  the  death  of  her  husband  Mrs.  Marsden  sent 
for  the  will  with  the  intention,  subsequently  avowed,  of  destroying 
it.  The  conveyancer,  however,  refused  to  give  up  the  will,  but  took 
it  at  once  to  the  register's  office  and  had  it  proved,  in  accordance, 
as  he  said,  with  the  instructions  of  the  testator. 

On  the  22d  of  June,  William  C.  Marsden,  who  was  the  executor, 
came  with  the  appraisers  to  make  an  inventory  of  the  personal 
property.  Among  the  securities  produced  by  the  mother  were  six 
coupon  bonds  of  the  North  Pennsylvania  Railroad  Company  for 
$1,000  each,  bearing  ten  per  cent,  interest  These,  the  mother  as- 
serted, had  been  given  to  her-bv  her  husband  a  few  months  before 
his  death,  and  they  were  thererore  not  included  in  the  inventory. 
The  son,  however,  continued  from  time  to  time  to  urge  upon  his 
mother  the  propriety  of  giving  up  these  bonds,  telling  her  he  was 
advised  by  counsel  that  she  had  no  right  to  retain  them,  when  he 
was  surprised  by  the  information  received  from  his  sister  that 
another  and  subsequent  will  had  been  found.  Unsuspicious  of  any 
wrong,  he  at  once  surrendered  his  letters  testamentary.  The  pro- 
bate of  the  will  under  which  he  had  been  acting  was  revoked,  the 
new  will  of  May  6,  1874,  was  admitted  to  probate,  and  letters  testa- 
mentary granted  to  his  mother,  Mrs.  Sophia  Marsden.  By  this  will 
she  was  made  sole  executrix,  and  the  wnole  of  the  estate,  excepting 
two  smnll  farms,  was  left  to  her  absolutely.  This  effectually  put  a 
stop  to  William's  efforts  to  reclaim  the  bonds.  The  mother  now 
could  hold  them  in  any  way  she  saw  fit,  either  as  her  own  or  as 
part  of  her  husband's  estate. 

When  the  new  will,  which  was  written  on  a  scrap  of  tissue  paper, 
came  to  be  examined  by  the  friends  of  the  family,  they  were  satis- 
fied that  it  was  a  forgery,  and  a  year  and  more  was  spent  in  efforts 
to  avoid  a  scandal  and  procure  a  settlement,  but  the  mother  dnd 
daughter  refused  all  compromise. 

In  September,  1878,  the  Orphans'  Court  awarded  an  issue  to  try 
its  validity,  and  by  the  verdict  of  a  jury,  found  in  this  court,  June  1, 
1881,  it  was  declared  a  forgery.  On  the  8th  of  June,  1881,  the  let- 
ters testamentary  and  probate  of  the  forged  will  were  revoked,  and, 
on  the  same  day,  the  letters  testamentary  to  William  C.  Marsden 
and  the  probate  of  the  will  of  May  29,  1866,  were  reinstated. 

Among  the  first  subjects  of  inquiry  by  the  lexecutor  on  his  rein- 

*  Affirmed  by  the  Supreme  Court,  July  Term,  1883,  Nos.  217  and  263. 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  81 

statement  was  as  to  the  railroad  bonds.  He  found,  on  investiga-. 
tion,  that,  on  the  28th  of  August,  1874,  they  had  been  sold,  and  the 
proceeds  invested  in  the  daughter's  name  in  the  stock  of  the  Penn- 
sylvania Railroad  Company.  On  this  being  discovered,  the  present 
bill  was  filed  on  the  28tb  of  June,  1881. 

The  respondent,  Sophia  Marsden,  asserts,  in  answer  to  the  claim 
of  her  husband's  executor,  that  these  bonds  are  her  property,  and 
that,  having  made  claim  to  them  mote  than  six  years  ago,  her  right 
to  them  cannot  now  be  contested.  How,  therefore,  can  the  executor 
now  raise  the  question  ? 

There  can  be  no  doubt  that  if  William  C.  Marsden  had  been  al- 
lowed to  act  as  executor  under  his  father's  will  of  May  29,  1866, 
without  interruption  up  to  the  present  time,  the  claim  made  by  his 
mother  to  the  bonds  in  question  could  not  now  be  gainsaid,  as  six 
years  have  elapsed  since  that  claim  was  first  made.  Having,  how- 
ever, been  fraudulently  dispossessed  of  his  office,  and  thus  disabled 
from  resisting  the  claim,  can  the  person  who  made  use  of  the  fraud- 
ulent contrivance  to  prevent  his  bringing  suit  within  six  years,  now 
avail  herself  of  the  result  of  the  fraud  by  pleading  the  statute  of 
limitations  ? 

It  has  always  been  held,  even  at  law,  that  the  bar  of  the  statute 
may  be  avoided  by  proof  of  fraud  in  the  defendant  which  has  pre- 
vented the  plaintifi*  from  asserting  his  right  until  a  period  beyond 
the  time  limited  by  the  statute.  While  it  has  been  held  that  where 
there  is  a  right  to  sue,  a  subsequent  disability  does  not  stop  the 
running  of  the  statute,  we  know  of  no  case  that  so  rules  where  the 
disability  has  been  brought  about  by  the  fraudulent  act  of  the 
party  who  claims  to  take  advantage  of  it  As  was  said  by  Judge 
Rogers,  in  HarrMurg  Bank  vs.  fhrster,  8  Watts,  16,  "  to  prevent 
that  which  was  intended  to  guard  the  citizen  against  fraud  and  in- 
iustice,  being  made  an  instrument  or  a  shield  to  fraud,  the  court 
nas  found  it  absolutely  necessary  to  introduce  exceptions  to  the 
operation  of  the  statute.  And  one  to  which  the  circumstances  of 
this  case  more  particularly  applies  is  where  there  has  been  fraud  or 
concealment  on  the  part  of  the  party  seeking  the  protection  of  the 
statute,  especially  when  that  party  stands  in  a  fiduciary  relation." 
And  further,  page  18:  "A  doubt  was  suggested  whether  fraud  was 
an  answer  to  a  plea  of  the  statute  of  limitations.  This  point  was 
made  in  Turnpike  vs.  Field,  3  Mass.  207,  where  it  was  decided,  that 
a  plaintifi*  may  reply  fraud  to  a  plea  of  the  statute  of  limitations 
and  avoid  the  plea."  Courts  of  equity  have  gone  still  further; 
•'  they  will  not  allow  such  bar  to  prevail,  by  mere  analogy  to  suits  in 
equity,  where  it  would  be  in  furtherance  of  a  manifest  injustice :" 
Storv's  Equity,  sec.  1521. 

We  think,  therefore,  in  this  case,  that,  as  the  right  of  William  C. 
Marsden,  executor,  to  collect  the  assets  of  his  testator,  was  taken 
away  by  the  fraudulent  claim  set  up  by  the  respondent,  she  is  de- 
barred from  claiming  the  bar  of  the  statute  while  it  was  so  sus- 
pended. 

Her  claim  that  the  bonds  of  the  North  Pennsylvania  road  were 
her  property  has  no  further  foundation  than  her  iissertion  corrobo- 
6  Vol.  15. 
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rated  by  a  statement  of  her  daughter.  The  statements  of  both  of 
them  have  varied  so  much  on  different  occasions,  that  they  have 
lost  the  force  to  which  they  would  otherwise  be  entitled.  The 
mother  being  an  old  woman,  entirely  blind,  and  strongly  biased  in 
her  daughter's  favor,  makes  it  also  difficult  to  distinguish  whether 
her  utterances  are  the  suggestion  £>f  her  own  mind  or  those  of  her 
daughter.  Both  wills  amply  provided  for  the  mother;  in  one,  she 
had  a  life-estate,  in  what,  in  the  other,  she  was  given  an  estate  ab- 
solutely. The  object  of  her  persistency  appears  to  have  been,  to 
give  the  bonds  in  question  to  her  daughter. 

In  the  first  discussion  about  the  will  of  1866  the  complaint  ap- 
pears to  have  been  that  William  would  get  more  than  Hannah, 
after  the  mother's  death.  The  mother  said  that  there  were  ninety 
shares  of  Pennsylvania  Railroad  stock  of  which  Hannah  shoulcl 
have  half.  Hannah  took  up  a  card,  which  has  been  produced  in 
evidence,  in  which  she  ciphered  up  their  respective  shares,  and 
showed  the  injustice  of  it.  In  order  to  satisfy  his  mother  and  sister 
he  then  agreed  that  he  would  divide  them  with  his  sister,  and  it 
was  so  arranged,  the  North  Pennsylvania  Railroad  bonds  appearing 
in  the  statement  as  belonging  to  William.  On  the  23d  of  June, 
when  the  appraisers  came,  Mrs.  Marsden  claimed  the  North  Penn- 
sylvania bonds  as  belonging  to  her,  given  by  her  husband  a  few 
months  before  his  death,  "so  that  if  either  Hannah  or  I  were  dis- 
satisfied she  could  satisfy  us  out  of  these  bonds."  Bv  this  William 
lost  not  only  half  the  Pennsylvania  Railroad  stocK,  but  all  the 
North  Pennsylvania  bonds.  On  the  faith  of  which,  being  a  part  of 
his  father's  estate,  he  had  agreed  to  the  wishes  of  his  motl^er  and 
sister.  Indignant  at  this,  his  sister  subsequently  told  him  she 
would  not  expect  him  to  divide  the  stock.  On  September  11  he 
asked  his  mother  again  regarding  the  bonds,  and  she  said  she  had 
given  them  to  a  charity.  On  the  12th  she  agreed  to  divide  them 
equally  between  her  children.  Subsequently  to  that  the  new 
will  was  set  up  which  took  away  any  right  of  William  to  the  bonds 
or  to  any  part  of  the  estate,  except  some  real  estate  which  had  cost 
$3,800.  Hannah  Marsden,  the  daughter's  account  of  these  bondj^, 
written  to  her  relative  in  P^ngland,  was,  that  her  "  father  hod  money 
invested  in  railroad  stock,  among  which  was  a  coupon  bond  of 
$6,000,  all  the  rest  were  registered  in  his  name.  As  mother  had 
nothing  to  call  her  own,  she  reserved  the  coupon  bond  for  herself, 
when  the  person  came  to  take  an  inventory."  This  is  strikingly 
inconsistent  with  her  answer  to  the  bill  filed  against  her,  where  she 
alleges  she  had  heard  her  "  father  say  in  his  lifetime,  that  the  bonds 
belonged  to  her  mother."  And  the  mother  in  her  answer  sets  up 
not  as  before,  that  these  bonds  were  a  gift  from  her  husband,  but 
that  she  had  lent  him  about  five  hundred  pounds,  and  that  these 
bonds  were  given  to  her  in  payment  of  that  indebtedness. 

These  bonds,  therefore,  being  among  the  assets  of  the  testator, 
and  admitted  to  be  suWect  to  the  disposition  of  his  will  by  the  ac- 
knowledgment both  of  his  wife  and  daughter,  their  subsequent  and 
different  accounts  and  the  claims  of  the  mother,  we  do  not  think 
satisfactorily  establish  any  title  to  them.    Of  the  foundation  of  her 
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last  claim  present^  in  her  answer  to  this  bill  she  gives  us  no  evi- 
dence whatever.  No  evidence  that  she  ever  had  five  hundred 
pounds,  or  that  she  ever  lent  it  to  her  husband,  or  any  acknowl- 
edgment or  admission  to  any  one  on  his  part  of  the  receipt  of  any 
such  sum  of  money.  As  to  these  requisites,  see  Wilson  vs.  SUkman^ 
Wl  Intell.  April  14,  1882. 

Entertaining  these  views  a  decree  will  be  made  in  this  case  in 
conformity  with  them. 

Joseph  DeF.  Junkin  and  George  Junkin,  Esqs.,  for  plaintiff. 

John  Shallcross  and  Dovid  W»  Sellers,  Esqs.,  for  defendant 

[Leg.  Int.,  Vol.  3P,  p.  158.] 

MiSKEY  VS.   MiSKEY.* 

Conveyance  by  a  son  to  his  father  of  all  his  estate  in  trust  to  pay  the  grantor  the 
income  during  his  life,  and  at  his  death  to  divide  the  estate  'between  the  son, 
father,  mother  and  sister  of  the  grantor,  to  the  entire  exclusion  of  his  wife,  set 
aside. 

Exceptions  to  master's  report.  Opinion  delivered  April  15, 
1882,  by 

Peirce,  J. — This  is  a  case  of  conveyance  bjr  a  son  to  his  father  of 
all  his  estate,  amounting  to  about  $70,000  ot  stock  in  trust,  to  per- 
mit his  son  to  receive  the  income  of  this  estate  during  his  life,  and 
after  the  death  of  the  son  then  in  trust  to  pay  $10,000  at  such  time 
as  the  grantee  might  see  proper  to  the  son  of  the  grantor.  The 
remainder  of  the  estate,  about  $60,000  in  value,  was  then  to  be 
divided  between  father,  mother  and  sister  of  grantor.  There  was 
no  provision  made  by  the  deed  for  the  wife  of  the  grantor,  either 
during  the  lifetime  of  the  grantor  or  after  his  death. 

The  circumstances  under  which  this  grant  was  made  were  some- 
what peculiar.  The  habits  of  the  grantor,  to  speak  mildly,  were 
irregular.  He  was  at  times  certainly  very  intemperate.  Whilst  it 
was  shown  that  he  had  ordinary  capacity  to  transact  business,  yet 
there  was  such  apprehension  even  on  the  part  of  the  father,  grantor 
in  trust,  that  he  dissolved  his  partnership  with  his  son,  and  placed 
a  watch  over  him.  In  the  meanwhile,  his  wife  had  taken  proceed- 
ings to  have  him  declared  an  habitual  drunkard,  which  proceeding, 
from  some  cause  or  other,  failed.  The  master,  iiowever,  finds,  and 
so  pronounces,  that  he  was  an  habitual  drunkard. 

The  time  of  the  grant  was  at  a  moment  when  it  is  possible  that 
he  would  be  subject  to  influence,  and  particularly  as  acainst  his 
wife.  His  relations  to  his  wife,  however,  had  generally  been  of  a 
very  pleasant  character. 

There  is  no  evidence  showing  what  were  the  peculiar  circum- 
stances that  influenced  him  at  the  particular  moment  of  the  grant ; 
and  no  evidence  respecting  the  transaction,  except  the  production 
of  the  deed  of  trusts,  and  the  several  witnesses  to  its  execution  by 
the  grantor. 

In  cases  of  this  character,  the  courts  have  looked  with  watchful 
interest  at  such  conveyances,  especially  where  the  beneficiary  to 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1883,  No.  159. 
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the  conveyance  holds  relations  of  trust  or  confidence  witii  the 
grantor. 

This  case  was  that  of  a  father  and  son.  The  rule  of  law  upon 
the  subject  appears  to  be  that  where  there  are  such  relations,  or 
where  tnere  are  circumstances  to  induce  the  possibility  of  the  exer- 
cise of  undue  influence  over  the  grantor,  that  the  burden  of  proof 
rests  upon  the  parties  who  were  benefited  by  the  transaction.  They 
must  show  not  only  that  the  grantor  knew  precisely  what  he  was 
about,  and  that  he  intended  to  do  what  he  has  done,  with  the  full 
knowledge  of  his  surroundings  and  circumstances,  but  that  tiie  dis- 
position and  intention  and  exercise  of  the  act  of  doing  was  not 
produced  through  their  influence. 

The  master  has  gone  over  this  case  with  great  care  and  precision 
and  with  very  great  diligence.  He  has  examined  all  the  facts,  and 
his  conclusions  are  set  forth  in  his  report  Having  also  made  a 
complete  examination  of  the  law  touchmg  such  cases,  he  has  come 
to  the  conclusion  that  this  grant  ought  to  be  set  aside.  After  an 
examination  of  his  report,  and  the  very  full  and  able  argument 
which  was  had  in  this  court  for  two  or  three  days,  we  come  to  the 
same  conclusion. 

We  therefore  dismiss  the  exceptions,  aflSrm  the  report  of  the 
master,  and  order  that  the  costs  be  paid  by  the  defendants,  accord- 
ing to  the  decree  reported  by  the  master. 

Francis  E,  and  F,  Carroll  Brewster,  Esqs.,  for  exceptions. 

George  M,  Conarroe  and  Samicel  C  Perkins,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  S9,  p.  158.] 

CuRRAN  et  ai.  vs.  Philadelphia  Trust  Company.* 

That  a  trust  iV>r  accumulation  exceeds  the  limits  allowed  by  law  does  not  affect  the 
validity  of  the  trust  where  it  is  for  a  charitable  purpose. 

Opinion  delivered  April  22, 1882,  by 

BiDDLE,  J. — There  can  be  no  doubt  that  the  trust  for  accumula- 
tion established  by  this  will  exceeds  the  limits  allowed  bv  law  in 
ordinary  cases.  It  is,  however,  a  trust  for  a  charity  of  tne  most 
meritorious  character,  the  foundation  of  a  school  for  the  training 
of  female  teachers.  In  Mann  vs.  Mullen^  3  Norris,  302,  Chief- 
Justice  Sharswood  says,  "  while  the  statute  of  43d  Elizabeth  is  not 
in  force,  the  principles  which  the  English  Chancery  has  adopted  on 
the  subject,  obtain  here,  not  by  virtue  of  the  statute,  but  as  part 
of  our  common  law.  Hence,  trusts  for  charities  with  us  have 
always  been  upheld  and  enforced,  no  matter  how  uncertain  were 
the  objects,  and  though  the  effect  evidently  was  to  create  a  per- 
petuity. These  have  never  been  allowed  as  objections  to  their 
validity."  To  the  same  effect  is  Yard's  Appeal,  14  P.  P.  Smith,  99. 
And  Mr.  Justice  Gray,  in  OdeU  vs.  Odelly  10  Allen,  1,  well  says: 
"  The  justice  or  policy  of  a  rule  is  not  apparent  which  would  pre- 
vent a  person  charitably  disposed,  but  whose  means  are  not  large 
enough  to  carry  out  his  purpose,  from  providing  for  an  accumula- 
tion beyond   the  limit  m  other  cases."    We  do  not  understand 

*  Affirmed  by  the  Supreme  Courts  January  Term,  1883,  No.  53. 
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Hillyard  vs.  MUler,  10  Ban,  337,  to  establish  a  different  doctrine, 
but,  on  the  contrary,  one  quite  consistent  with  it.  There  the 
attempt  was  to  establish  a  formidable  perpetuity,  "  by  tacking  an 
insignificant  charity  "  to  it  The  court  says,  **  there  was  neither 
certainty  or  probability  that  the  hospital  would  be  erected ;  and  to 
sustain  the  trust  it  was  necessary  to  be  absolutely  certain;  if  a  time 
should  arrive  when  the  trustees  could  do  no  better  with  the  surplus 
interest,  they  were  to  build  a  hospital  with  it,  but  not  till  then ; 
thus  a  trust  for  indisputable  accumulation  would  remain  to  go  on 
forever,  founded  on  what  is  substantially  a  loan  office  in  the  garb 
of  a  charity,  and  essentially  no  more  so  than  a  bank  is  a  charity." 

To  none  of  these  objections  is  the  present  trust  liable. 

Our  act  of  assembly  of  18th  of  April,  1853,  is  in  entire  accordance 
with  our  common  law.  While,  by  the  9th  section,  accumulations 
of  income  are  declared  void,  in  so  far  as  they  exceed  the  limit  of 
the  act,  it  is  expressly  provided  that  a  "donation,  bequest  or 
devise  for  any  literary,  scientific,  charitable  or  religious  purpose, 
shall  not  come  within  the  prohibition  of  this  section." 

But  suppose  this  will  is  liable  to  all  the  objections  urged  against 
it,  how  can  it  profit  the  heir-at-law  since  the  act  of  1855?  We 
surely  cannot  declare  the  trusts  void,  and  hand  the  estate  over  to 
him,  when,  bv  the  10th  section  of  that  act,  it  is  enacted  "  that  no 
disposition  of  property  hereafter  made  for  any  religious,  charitable, 
literary  or  scientific  use,  shall  fail  for  want  of  a  trustee,  or  by 
reason  of  the  objects  being  indefinite,  uncertain,  or  ceasing,  or 
depending  on  the  discretion  of  a  last  trustee,  or  being  given  in 

Eerpetuity  of  or  in  .excess  of  the  annual  value  hereinbefore  limited, 
,  ut  it  shall  be  the  duty  of  any  Orphans'  Court,  or  court  having 
equity  jurisdiction  in  the  proper  county,  to  supply  a  trustee,  and  by 
its  decrees  to  carry  into  effect  the  intent  of  the  donor  or  testator,  so 
far  as  the  same  can  be  ascertained  and  earried  into  effect  consist- 
ently with  law  and  equity." 

Thb  clearlv,  in  our  opinion,  preserves  the  gift,  and  enables  the 
court  so  to  administer  it  as  to  avoid  any  transgression  of  the  law. 

The  bill  in  this  case  is  dismissed,  with  costs,  and  the  prayer  of 
the  cross-bill  for  a  receiver  is  granted. 

Warren  Q.  GriMths,  Esq.,  for  plaintiff. 

Richard  L,  Ashhurst,  Esq.,  for  defendant 

[Leg.  Ini,  Vol.  89,  p.  178.1 

Commonwealth  ex  reL  Attornry-General  vs.  Crrv  of  Philadelt 

PHIA.* 

Where  Uie  city  of  Philadelphia  is  in  eharge  and  eontrol  of  a  turnpike,  either  by  nnr- 
ehaM  or  abMidonment  of  the  franehirc,  it  is  bound  to  keep  the  highway  lafe  and 
coBvenient  for  ordinary  trarel,  and  no  more.  It  ii  not  bound  to  pave  with  any 
specifle  material  or  to  keep  the  road  up  to  the  standard  of  a  turnpike. 

Opinion  delivered  May  6, 1882,  by 

BiDDLE,  J.— The  obligation  of  the  city  of  Philadelphia  to  keep 
the  publio  highways  within  her  corporate  limite  in  a  condition  sare 

•Affirmed  by  the  Supreme  Court,  July  Term,  18fi2,  No.  77. 
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and  convenient  for  ordinary  travel  is  so  well  established,  that  in  the 
answer  to  the  present  bill  it  is  not  attempted  to  be  controverted. 
Neither  is  it  denied  that  Gennantown  avenue  is  at  present  in  a  con- 
dition unfit  for  the  travel  which  is  thrown  upon  it.  On  the 
contrary,  it  is  frankly  admitted,  with  the  addition  "that  as  the 
weather  will  permit,  said  road  will  be  repaired  by  the  defendant 
and  placed  in  an  ordinarily  safe  and  convenient  condition  for  travel 
as  a  country  or  dirt  road.  There  is  an  appropriation  for  this 
purpose  now  in  the  hands  of  the  chief  commissioner  of  high- 
ways." 

To  this  answer  the  complainants  demur,  and  contend  that  it  is 
not  enough  for  the  city  to  keep  this  highway  in  good  and  perfect 
order  and  repair,  but  that  it  is  their  duty,  and  they  should  be  com- 
pelled to  repair  it  in  a  particular  manner,  either  by  paving  it  or 
macadamizing  it.  The  question,  therefore,  to  be  aetermined  is, 
whether  there  is  anything  which  so  distinguishes  this  particular 
avenue  from  the  other  highways  of  the  commonwealth  as  would 
justify  us  in  exceeding  the  usual  order  made  in  proceedings  of  this 
character. 

It  appears  that  by  an  act  of  assembly,  approved  February  12, 
1801,  a  company  was  incorporated  to  make  an  artificial  road  froui 
the  city  of  Philadelphia,  through  Germantown,  to  the  ten-mile  stone 
on  Chestnut  Hill,  and  thence  to  the  new  stone  bridge  over  Perkio- 
men  creek,  in  the  county  of  Montgomery.  Under  this  authority 
the  road  was  built.  By  the  provisions  of  the  charter,  it  appears 
"  that  if  the  legislature  should  at  any  time  after  the  year  1820  think 
proper  to  take  possession  of  this  said  road,,  three  persons  shall  be 
appointed  by  the  governor  and  three  by  the  president  and  mana- 
gers of  the  said  company,  and  three  by  the  judges  of  the  Supreme 
Court,  who,  or  any  six  or  more  of  them,  not  having  any  interest  in 
the  said  road,  shall  proceed  to  examine  and  estimate  the  value  of 
the  property  which  the  said  company  have  therein,  and  certify  the 
amount  thereof  to  the  governor  of  the  commonwealth,  who  shall 
qause  the  same  to  be  laid  before  the  legislature  at  their  nej^t  session, 
and  whenever  the  amount  so  certified  shall  be  paid  by  the  State  to 
said  company,  their  right  to  take  toll  on  the  said  road,  together 
with  all  their  right,  title,  claim  and  interest  therein,  shall  cease  and 
determine." 

By  an  act  approved  March  22,  .1865  (P.  L.  p.  570),  the  legislature 
availed  itself  of  this  privilege,  enacting  "  That  all  the  rights  and 
privileges  reserved  to  the  State  to  resume  possession  of  said  road  is 
hereby  transferred  to  and  vested  in  the  city  of  Philadelphia."  And 
"that  whenever  the  councils  of  the  city  shall  agree  to  pay  the  sum 
so  certified  to  be  the  value  of  the  property  of  said  company  to  the 
president  and  managers  thereof,  and  froni  the  time  of  said  paying 
or  tendering  the  payment  as  aforesaid,  the  right  of  said  company  to 
take  toll  on  said  road  shall  cease  and  determine,  as  provided  in 
said  act  of  February  12, 1801."  Subsequent  act«  of  March  22, 1865. 
and  March  31,  1868,  changed  the  mode  of  choosing  appraisers,  anu 
an  act  of  March  24,  1870,  made  it  compulsory  on  the  city  to  pay 
the  amount  of  the  appraisement.    On  the  27lh  of  May,  1871,  P.  L. 
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1250,  a  final  act  was  passed:  "That  the  city  of  Philadelphia  is 
hereby  authorized  and  directed  to  take  all  the  rights,  powers,  prop- 
erty and  franchises  of  the  president  and  managers  ancl  company  of 
the  Germantown  and  Perkiomen  Turnpike  Company,  and  t4)  throw 
said  turnpike  open  to  and  for  public  travel  free  of  toll ;  and  upon 
payment  of  the  assessed  valuation  of  said  road  all  of  said  rights, 
powers,  property  and  franchises  of  said  company,  except  that  of 
taking  toll,  shall  become  vested  in  said  city  of  Philadelphia,  the 
assessment  to  be  made  by  the  commissioners  appointed  by  the 
mayor  of  the  city  of  Philadelphia,  the  judges  of  the  Supreme  Court 
and  the  managers  of  the  Perkiomen  Turnpike  Company,  to  perform 
that  duty." 

This  assessment  was  made,  paid  by  the  city,  and  the  road  relieved 
of  toll. 

It  is  now  contended  that,  under  these  acts,  the  city  is  to  be 
treated  as  a  purchaser  of  this  turnpike,  liable  to  all  its  obligations, 
but  divested  of  its  franchise  to  take  toll,  and  is  to  be  considered  not 
as  a  municipal  body,  responsible  for  the  condition  of  its  highways, 
but  as  a  turnpike  company  who  has  neglected  to  repair  its  road. 

It  would  seem  to  be  a  sufiicient  answer  to  this  to  say  that  if  this 
is  the  case,  the  mode  of  "procedure  pointed  out  by  the  charter  t<;> 
compel  the  repair  of  the  road  should  be  pursued,  and  not  the  mode 
for  compelling  a  political  corporation  to  perform  its  duty.  A  turn- 
pike company,  with  no  right  to  take  toll,  is  in  itself  a  contradiction 
of  terms,  and  when,  in  addition  to  that,  the  supervisors  of  the  cities 
and  counties  through  which  it  passes  are  by  the  act  of  March  24, 
1871,  to  keep  it  in  repair,  we  have  a  state  of  affairs  which  would 
-place  the  city  in  a  most  anomalous  position.  Converted  into  a 
turnpike  company,  with  a  road  partly  in  Philadelphia  and  partly 
in  Montgomery  county,  responsible  for  the  condition  of  the  road  in 
both  counties,  yet  with  no  right  to  take  toll  in  either,  and  the 
repairs  to  be  made  by  persons  unconnected  with  the  corporation. 

We  think  the  legislature  had  no  such  purpose,  but  that  it  is  quite 
clear  from  reading  these  acts  consecutively  that  the  road  was  re- 
taken by  the  State  under  the  power  reserved  in  the  charter  of  1801, 
the  city  ordered  to  pay  the  damages,  and  to  take  whatever  rights," 
property  and  privileges  such  payment  would  entitle  them  to,  ex- 
cept the  right  of  maintaining  a  turnpike  or  toll  road,  and  that 
thereafter  it  became  one  of  the  ordinary  highways  of  the  common- 
wealth. 

It  is  further,  however,  contended,  that  whether  the  city  took  the 
road  by  purchase  from  the  turnpike  company  or  holds  it  merely  as 
a  public  highway  of  the  State,  in  either  case,  her  authorities  are 
still  bound  to  keep  it  up  as  an  artificial  road.  That  when  a  high- 
way which  has  been  once  tlie  bed  of  an  artificial  road  comes  within 
control  of  the  corporate  authorities,  they  are  bound  not  only  to 
repair  it,  but  to  keep  it  in  repair  as  an  artificial  road.  If  this  is  the 
law,  it  would  be  a  very  onerous  one  on  the  taxpayers  of  the  State, 
because  every  bankrupt  turnpike  corporation  who  found  their  road 
had  ceased  to  pay,  by  abandoning  it,  could  enforce  upon  the  town- 
ships through  wHich  it  passed  the  obligation  of  keeping  it  in  order 
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as  a  turnpike,  with  no  correspondent  right  to  take  toll.  The  legis^ 
lature  have,  however,  by  several  acts,  specially  provided  against  any 
such  inference.  The  act  of  April  19, 1844  (P.  L.  215,  sec.  8),  enact3 
that  "  in  case  of  either  the  abandonment  for  any  length  of  time,  or 
of  the  condemnation  in  the  manner  prescribed  by  law,  of  the  whole 
or  any  part  of  any  turnpike  road  m  this  commonwealth,  except 
the  Susquehanna  and  Tioga  turnpike,  it  shall  be  the  duty  of  the 
supervisors  of  each  township  through  which  the  same  may  pass> 
forthwith  to  take  charge  of  and  j)ut  in  good  order  and  repair  such 

J  art  of  any  such  road  as  may  be  in  their  respective  townsnips,  and 
om  time  to  time  maintain  and  keep  in  order  all  such  parts  of  said 
road,  in  the  same  manner  as  if  the  same  were  county  roads ;  and  in 
case  of  a  failure  to  do  so,  shall  be  liable  to  all  the  provisions  of  law 
which  relate  to  county  roads."  The  act  of  4th  of  May,  1871  (P.  L. 
558),  is  still  more  specific,  and  obviates  what  might  be  contended 
for  with  great  show  of  reason  as  to  roads  wholly  within  the  city 
limits,  where,  if  anywhere,  their  original  status  should  be  main- 
tained.   It  enacts: 

.  "Sec.  1.  Than  whenever  any  turnpike  or  plank-road  company,  in- 
corporated under  the  laws  ot  the  commonwealth,  having  the  loca^ 
tion  of  its  road  wholly  within  the  limits  of  the  city  of  Philadelphia, 
and  occupying  one  or  more  of  the  highways  thereof,  shall  desire  to 
surrender  its  corporate  privileges  or  franchises,  and  to  abandon  the 
use  of  said  road  or  highway,  it  shall  be  lawful  for  such  corporation, 
through  its  proper  officers,  to  petition  the  Court  of  Common  Fleas 
for  the  city  and  county  of  Philadelphia,  for  permission  to  make 
puch  surrender  of  its  franchises,  and  if  the  said  court  shall  be  satis* 
fied  that  a  majority  of  the  shares  of  the  stock  has  been  represented 
at  a  meeting  of  the  stockholders  previously  called  for  the  object " 
and  purposes  aforesaid,  and  that  the  owner  or  owners  of  a  nuijority 
of  such  shares  are  in  favor  of  such  surrender  of  its  franchises  (no* 
ticc  of  which  meeting  shall  be  advertised  in  at  least  two  newspapers 
published  in  said  city  twenty  days  prior  thereto)  a  decree  shall  bo 
entered  by  the  court  that  the  said  corporation  has  ceased  to  exist 
as  such ;  and  thereupon  it  shall  be  the  duty  of  the  councils  of  the 
city  of  Philadelphia  to  take  charge  of  said  road  or  highway  and  to 
keep  the  same  in  repair."  To  which  this  proviso  is  added :  *'  That 
nothing  in  this  act  shall  re(|uire  the  city  of  Philadelphia  oY  the  said 
superintendents  to  maintain  and  keep  the  said  roads  or  highways 
as  turnpikes  or  plank  roads."  Thus  expressly  absolving  the  city 
from  any  such  obligation  as  is  contendea  for  here,  even  where  the 
turnpikes  are  converted  into  the  streets  of  the  city. 

We  think,  therefore,  that  this  highway  is  to  oe  considered  like 
every  other  public  highway  which  it  is  the  duty  of  the  citv  to  keep 
in  repair.  How  it  is  to  be  kept  in  repair  is  a  matter  for  those  hav* 
ing  that  matter  in  charge,  and  not  for  the  court.  Whether  it  can 
\>e  sufficiently  repaired  with  dirt  or  gravel,  or  requires  other  ma- 
terial, it  is  not  for  us  to  decide.  The  city  is  bound  to  keep  this 
highway  "  safe  and  convenient  for  ordinary  travel ; "  if  it  can  be 
xepaired  with  dirt,  her  obligation  is  fulfilled ;  if  it  cannot,  however, 
she  must  use  other  means  adequate  to  the  purpose,  and  £jie  cannot 
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avoid  her  obli^tion  by  saying  it  is  the  best  road  vhe  can  make 
with  dirt ;  if  dirt  is  inadequate,  she  must  use  other  material. 

This  demurrer  is  overruled. 

H.  W,  Palmer,  attorney-general,  C  S,  Patteraon  and  R,  N.  WiUaon^ 
EsQS.,  for  plaintiff. 

d.  E,  Morgan,  Jr.,  and  W.  N,  West,  Esqs.,  for  defendant 

>  [Leg.  Int.,  VoL  89,  p.  236.] 

Kaas  vb,  Beitney. 

A  claimant  in  a  feigned  issne  will  not  be  allowed  costn  when  the  levy  has  been  made 
without  oppression  and  apon  a  reasonable  presumptiou.  although  it  be  found  that 
onlj  a  small  part  of  the  goods  belong  to  the  defendant  in  the  execution. 

Rule  to  show  cause  why  judgment  against  the  defendant  in 
feigned  issue  should  not  be  stricken  from  the  index. 

Beitney,  having  a  judgment  against  one  Shive,  levied  ui>on  house^ 
hold  goods,  bar-room  fixtures,  liquors,  etc.,  in  his  possession,  all  of 
which  were  claimed  by  Kaas.  On  the  trial  of  the  feigned  issue,  it 
appeared  that  the  license  had  been  taken  out  by  Shive,  and  that  the 
business  was  conducted  by  him.  The  verdict  was  for  the  claimant 
as  to  aU  the  goods  exc^t  the  liquors  and  cigars,  ^hich  were  found 
to  belong  to  the  defendant  in  the  execution.  Tnese  sold  for  no 
more  than  enough  to  pay  the  costs  of  the  levy,  etc.  The  judgment 
in  the  feigned  issue  was  indexed  against  l>oth  Kaas  and  Beitney. 

Counsel  for  the  rule  argued  that,  where  there  is  no  oppression,  the 
plaintiff  in  the  execution  ought  not  to  be  made  to  pay  costs: 
mandey  vs.  Moore,  1  \V.  N.  C.  268.  Where  the  goods  levied  upon 
are  in  the  possession  and  use  of  the  defendant,  and  the  circum- 
stances give  rise  to  a  presumption  of  title,  costs  are  not  allowed : 
Dewees  vs.  Evans,  7  W.  N.  C.  573 ;  Bank  vs.  Emerson,  13  Phila.  168. 

Counsel  against  the  rule  argued  that  it  would  be  a  hardship  to 
make  a  claimant  lose  his  costs  when  he  had  made  out  his  case  as  to 
all  the  goods  except  a  few  dollars'  worth. 

A  judgment  should  not  be  stricken  from  the  record  by  such  a 
rule  as  this.  If  it  is  improperly  on  the  index,  the  remedy  pointed 
out  by  the  act  of  assembly  should  be  pursued. 

Rule  absolute. 

Joseph  J.  Broadhurst,  Esq.,  for  the  rule. 

£,  Cooper  Shapley,  Esq.,  contra. 

[htg.  Int,  Vol.  39,  p.  256.1 

WiLUAM  H.  Smith,  a  citizen  of  the  State  of  New  York,  plaintiff, 
vs.  Thb  Philadelphia  City  Passenger  Railway  Company, 
Geoege  Fairman  et  al.,  members  of  the  Board  of  Revision  of 
Taxes,  and  John  Hunter,  Receiver  of  Taxes  of  the  City  of 
Philadelphia,  defendants. 

While  the  decisions  of  one  of  the  four  Courts  of  Common  Pleas  of  Philadelphia  being 
courts  of  equal  and  coordinate  jurisdiction  are  not  binding  upon  the  others,  yet 
when  a  question  has  been  fully  considered  and  deliberately  decided  by  one  of  them 
the  decision  will  be  treated  with  respect,  and  a  Mcond  Huit  raii«ing  the  same  ques- 
tions, brought  in  one  of  the  other  oo«rts,  and  in  effect  reviewing  the  former  decision, 
will  not  be  regarded  with  foror. 
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Horses  owned  by  street  railway  companies  are  one  of  the  subjects  of  taxation  under 
the  law  requiring  assessom  to  assess,  rate  and  value  all  objects  of  taxation,  whether 
for  State,  countjr,  etc.,  pur[>oses,  and  it  is  not  necessary  that  the  city  should  firist,  by 
ordinance,  provide  a  8i)ecial  system  for  taxing  them.  Assessors  having  taken 
their  oath  of  office,  and  received  a  proper  precept  from  the  board  of  revision  of 
taxes,  though  prior  to  their  present  term,  their  service  being  broken,  are  fully 
qualified  to  levy  and  assess  taxes. 

Opinion  delivered  July  1,  1882,  by 

Alllson,  p.  J. — This  suit,  which  was  first  brought  in  the  Circuit 
Court  of  the  United  States,  was  by  consent  of  all  parties  discon- 
tinued, and  the  bill  filed  in  this  court.  It  comes  before  us  on  bill, 
answer  and  proofs. 

The  question  which  is  raised  for  the  determination  of  the  court 
grows  out  of  the  fact  which  is  set  out  in  the  second  paragraph  of 
the  bill,  which  is  not  denied  by  the  defendants,  that  the  board  of 
revision  of  taxes  of  the  city  of  Philadelphia,  in  May,  1880,  caused 
the  horses  owned  by  the  corporation  defendant,  and  used  exclu- 
sively in  moving  their  cars  over  the  railroad  tracks  in  said  city,  to 
be  assessed  at  a  valuation  of  $39,765,  and  have  taxed  the  same  with 
the  sum  of  $775.42,  as  a  municipal  tax  for  the  year  1881,  which  the 
receiver  of  tiixes  seeks  to  collect. 

The  bill  contains  the  averment  that  the  city  of  Philadelphia 
never  directed  the  assessors  to  return  the  horses  of  the  railway  com- 
pany for  taxation,  and  that  they  never  authorized  the  assessment 
of  a  tax  upon  them. 

The  grounds  on  which  this  denial  of  the  right  of  the  city  to  assess 
and  collect  the  tax  in  question  is  set  out  in  the  succeeding  para- 
graphs of  the  bill,  and  are  substantially  the  same  as  those  which 
were  considered  by  the  Court  of  Common  Pleas  No.  4,  in  the  case 
of  the  City  Pfiasenger  Railway  Omnpany  vs.  Donohugh. 

The  opinion  of  President  Judge  Thayer  in  that  case  is  reported 
in  38  Legal  Intell.  138.  The  important  questions  which  were  then 
presented,  and  which  are  now  raised  by  the  pleadings  and  proofs 
m  the  case  before  us  were  fully  and  carefully  considered  by  Court 
No.  4,  and  a  decision  rendered  against  the  plaintiffs.  The  prelimi- 
nary injunction  which  had  been  granted,  restraining  the  collector 
of  delinquent  taxes  from  collecting  municipal  taxes,  which  had 
been  assessed  upon  the  horses  of  the  company  plaintiff,  was  dis- 
solved. 

We  are  now  asked  to  decide  the  same  question,  contrary  to  the 
conclusion  of  Court  No.  4,  and  to  enter  a  judgment,  which  would 
deny  to  the  city  of  Philadelphia  the  exercise  of  a  power  which  that 
court  has  decided  belongs  to  and  was  properly  exercised  by  it. 

Our  answer  to  this  application  is  twofold.  First.  An  experiment 
of  this  character  is  not  to  be  regarded  with  favor.  It  is  desirable 
that  conflict  of  decision  in  the  four  Courts  of  Common  Pleas  of 
this  city  should  be  prevented  whenever  it  can  be  done  without  doing 
violence  to  the  conscientious  convictions  of  the  court,  which  is 
asked  in  effect  to  review  the  opinion  and  judgment  of  a  court  of 
co-ordinate  jurisdiction  of  the  same  city.  Questions  which  arise  in 
one  court  to-day  may  claim  the  consideration  of  one  of  or  all  of 
the  remaining  courts  at  any  time  thereafter,  and  as  all  these  courts 
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constitute,  in  many  respects,  the  Court  of  Common  Pleas  for  the 
City  and  County  of  Philadelphia,  separate  only  in  organization  for 
the  more  convenient  despatch  of  business,  and  independent,  it  is 
true,  each  of  the  others,  in  the  performance  of  their  separate  duties, 
vet  it  is  apparent  that  confusion  and  disorder  must  necessarily  fol- 
low if  these  courts  can  be  induced  to  disregard  or  set  at  naught  the 
solemn  decisions  made  by  either  of  them.  By  this  we  do  not 
mean  to  convejr  the  idea  that  the  decisions  of  one  of  the  four 
courts  are  binding  on  the  other  courts;  they  are  not;  each  one 
being  the  equal  in  power  and  authority  of  the  others,  no  legal  obli- 
gation is  imposed  like  that  which  exists  in  the  case  of  a  superior 
court  possessing  appellate  jurisdiction.  But  what  we  do  desire  to  say, 
now  that  a  proper  opportunity  is  afforded  to  us,  is,  that  when  a  (ques- 
tion has  l>een  considered,  and  has  been  deliberately  decided  by  either 
of  the  other  courts,  such  decision  is  entitled  to  be  treated  by  this 
court  with  great  respect,  and  whenever  it  can  be  done  without  doing 
violence  to  our  clear  and  absolute  convictions,  will  be  accepted  as  a 
proper  and  correct  explanation  of  the  law  upon  any  corresponding 
question  arising  in  our  own  court.  .If,  in  any  case,  we  should  bo 
compelled  to  differ,  such  difference  will  be  expressed  only  because 
there  is  no  proper  escape  from  so  doing.  Upon  this  ground  alone 
we  would  feel  ourselves  justified  in  refusing  the  prayer  of  tlie  peti- 
tioner, that  we  should  declare  null  and  void  the  assessment  of  taxes 
for  municipal  purposes  on  the  horses  of  the  corporation  defendant, 
and  also  refuse  the  injunction  to  restrain  the  collection  of  said 
taxes. 

But  the  second  reason  for  refusing  the  relief  for  which  the  plain- 
tiff asks  is,  that  a  careful  consideration  of  the  opinion  of  Judge 
Thayer  enables  us  to  express  our  agreement  with  the  reasoning  of 
the  judge,  and  with  the  conclusions  and  judgment  of  the  court. 

It  may  not  be  amiss  to  add,  that  the  ground  taken  by  the  plain- 
tiff, which  denies  the  right  of  the  assessors  to  return  the  horses  of 
the  railway  company  as  property  subject  to  taxation,  is  not,  we 
think,  borne  out  by  the  law  on  this  subject,  which  requires  that 
they  shall  assess,  rate  and  value  all  objects  of  taxation,  whether 
for  State,  county,  city,  district,  ward,  township  or  borough  pur- 
poses. 

Nor  do  we  agree  with  the  views  of  the  plaintiff,  which  were  pre- 
sented for  our  consideration,  that  before  the  city  of  Philadelphia 
can  tax  horses  of  a  railway  company,  it  must  first,  by  ordinance, 
provide  a  special  system  for  the  laying  of  such  taxes.  The  power 
to  enact  ordinances,  under  which  the  right  may  be  exercised,  does 
not  necessarily  imply  that  it  is  the  duty  to  enact  such  ordinances  in 
advance  of  the  assessment  of  the  tax.  If  the  system  in  force  is 
such  as  to  enable  the  municipality  to  exercise  its  power  of  taxation 
of  horses  belonging  to  railway  companies,  the  assessment  may  be 
supported  as  in  this  respect  lawful  and  proper. 

As  to  the  qualifications  of  the  assessors,  it  is  sufficient  to  say, 
that  having  tixk^  and  filed  their  oath  of  office,  and  having  received 
a  proi>er  precept  from  the  board  of  revision  of  taxes,  though  prior 
to  their  present  term,  their  service  being  unbroken,  they  were 
properly  qualified  to  perform  the  legal  duties  of  their  office. 
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It  has  never  been  decided  in  Pennsylvania  that  the  omission  of 
the  dollar  mark  in  the  return  of  the  assessors  invalidates  an  assess^ 
ment.  Nor  do  we  think  that  it  ever  will  be  so  decided  in  the  courts 
of  this  commonwealth. 

We 'do  not 'agree  with  the  plain tiflf .  that  ootemj)oraneous  con- 
struction put  on  a  statute  by  officers  to  whom  power  is  given  to  exe- 
cute  the  same  will  be  accepted  as  conclusive  upon  this  or  upon  any 
other  question  of  law  which  a  court  may  be  allied  upon  to  decide. 
The  array  of  evidence  of  what  commissioners  of  other  counties 
have  not  done  amounts  to  no  more  than  their  statement,  that  they 
have  not  sought  to  assess  personal  property  of  railroad  companies 
of  any  description.  This  may  have  resulted  from  considerations 
of  policy ;  in  some  instances  from  want  of  knowledge  of  the  law. 
or  because  circumstances  may  never  have  arisen  which  requirea 
them  to  take  action  on  the  question.  It  does  not  appear  that  the 
failure  to  assess  the  personal  property  of  railroad  companies  for 
municipal  or  local  purposes  was  influenced  by  a  conviction  that 
power  was  wanting  to  justify  the  assessment  and  collection  of  such 
taxes. 

With  thin  brief  statement  of  our  opinion  upon  points  which,  per- 
haps, are  outside  of  the  questions  covered  by  the  decision  of  Court 
of  Common  Pleas  No.  4,  we  refuse  the  prayer  of  the  plaintifif  for  the 
relief  sousht  and  dismiss  his  bill. 

James  W.  M.  Newliriy  Esq.,  for  plaintiff 

Cliarka  E,  Morgan^  Jr.,  Ilsq.,  for  the  city, 

[Leg.  iBi,  Vol.  39,  p.  256.] 

Dawson  vs.  Roney. 

Upon  a  suit  against  a  married  woman  as  a  feme  8ole  trader,  the  defendant  pleaded 
coverture,  and  the  plaintiff  specially  replied  that  before  the  making  of  the  promise 
sued  upon  defendant's  husband  had  deserted  her,  and  that  since  such  desertion  she 
had  carried  on  the  trade  or  business  of  a  real  estate  agent  and  collector  of  debts, 
and  in  that  capacity  made  said  promise.  The  defendant  rejoined  that  under  the 
law  she  had  not  become  liable  to  be  sued  as  tifetne  sole  trader,  to  which  plaintiff 
demurred.  The  defendant  contended  that  the  narr  did  not  present  a  case  of  deser- 
tion^uch  as  was  dS&templated  by^the  act;  that  it  should  set  up  a  malicious  deser- 
tion without  reasonable  cause,  and  such  a  desertion  as  would  authorize  a  decree  of 
divorce  at  the  suit  of  the  wile  against  the  husband ;  but  the  demurrer  was  sua* 
tained. 

Under  the  act  of  1855  a  decree  that  a  wife  may  be  regarded  as  9k  feme  $ole  trader  is  not 
necessary,  following  Bladt  vs.  TrickeTf  9  P.  F.  Sm.  13. 

Opinion  delivered  July  1, 1882,  by 

Allison,  P.  J. — ^The  suit  in  this  case  is  against  a  married  woman, 
OS  a  feme  sole  trader.  Defendant  pleadea  non-assumpsit,  set-off, 
payment  and  coverture.  Plaintiff  replied  specially  to  the  plea  of 
coverture  that  before  the  time  of  making  the  promise  on  which  suit 
is  brought,  her  husband  had  deserted  her,  in  which  desertion  he 
had  persisted  to  the  time  of  bringing  this  suit,  and  that  the  de- 
ifendant  since  such  desertion  had  carried  on  the  trade  or  business 
of  a  real  estate  agent  and  collector  of  debts,  and  in  that  capacity 
inade  the  promise  on  which  the  suit  is  based. 

To  this  special  replication  the  defendant  rejoined  that  under  the 
law  she  has  not  become  liable  to  be  sued  as  a  feme  sole  trader. 
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The  demurrer  to  this  rejoinder  is  that  it  tenders  an  issue  of  law 
to  be  tried  by  a  jury. 

Upon  this  state  of  the  pleading  the  whole  of  the  record  is  before 
us  for  review ;  and  it  is  contended  that  the  narr  does  not  -present  a 
case  of  desertion  such  as  is  contemplated  by  the  act;  that  it  should 
set  up  a  malicious  desertion  without  reasonable  cause ;  a  desertion 
that  would  authorize  a  court  of  competent  jurisdiction  to  enter  a 
decree  of  divorce  at  the  suit  of  the  wife  against  the  husband. 

This  interpretation  of  the  act  of  May  4, 1855,  is  not  supported  by 
any  decision  that  is  binding  on  this  court  We  think  it  is  very  evi- 
dent that  it  cannot  mean  that  a  willful  and  malicious  desertion 
must  be  shown  to  have  been  persisted  in  for  the  period  of  two  years 
before  a  married  woman  can  be  regarded  as  entitled  to  claim  the 
benefits  of  the  act.  It  is  when  a  husband,  from  drunkenness,  prof- 
ligacy or  other  cause,  shall  neglect  or  refuse  to  provide  for  his  wife 
or  shall  desert  her.  Mere  inability  .to  provide  for  a  wife,  from  sick- 
ness, for  exitmple,  would  not  bring  her  within  the  provisions  of  the 
law.  It  is  neglect  Or  refusal  to  provide  that  confers  on  tne  wife  the 
privileges  secured  bv  the  act  ot  1718.  So  also  does  the  fact  of  de- 
sertion by  a  husband  enable  a  wife  to  claim  the  benefits  of  that  act. 
This,  it  seems  to  us,  not  only  means  abandonment  or  desertion  of 
the  wife,  but  it  implies  desertion  without  support  of  the  wife  or  pro- 
viding means  for  support,  for,  by  the  act  of  1  / 18,  it  is  when  mariners 
have  gone  to  sea,  leaving  their  wives  at  shopkeeping,  or  to  work  for 
their  livelihood  at  any  other  trade,  that  by  that  act  they  are  declared 
to  he  feme  sole  traders.  That  is  when  they  must  keep  shop  or  work 
at  a  trade  for  a  livelihood.  But  it  certainly  does  not  follow  that  this 
condition  of  things  must  be  long  continued  before  a  deserted  wife 
may  take  to  herself  the  benefits  of  the  act.  She  needs  support  from 
the  hour  of  desertion,  no  provision  having  been  made  for  her  by  the 
husband.  Every  desertion  by  a  husband  without  circumstances  to 
justify  it,  is  in  law  willful  and  malicious,  and,  at  whatever  time  the 
fact  of  desertion  may  be  shown  to  exist,  the  acts  of  1718  and  1855 
become  operative,  provided  the  wife  has  established  herself  as  a 
shopkeeper,  or  at  any  other  trade,  to  provide  for  her  livelihood. 

The  second  ground  of  demurrer  is  answered  by  the  case  of  Black 
vs.  Tricker^  9  P.  F.  Smith,  13,  which  holds  that,  under  the  act  of 
1855,  it  is  not  necessary  that  there  should  be  a  decree  that  a  wife 
may  be  regarded  as  a  feme  sole  trader.  Whatever  views  we  may 
have  entertained  contrary  to  this  conclusion  fall  before  this  decision, 
which  is  express  upon  this  point.  The  qase  of  Cleaver  vs.  Shc^ta^ 
20  P.  P.  Smith,  496,  cited  in  support  of  the  position  taken  by  the 
defendant,  decides  only  that  mar/'ied  women  cannot  be  made  liable 
for  debts  of  their  contracting,  unless  engaged  in  trade  or  business, 
according  to  the  terms  of  the  act  of  1718.  This,  of  course,  has  no 
relation  to  contracts  made  by  married  women  for  necessaries  for  the 
support  of  themselves  and  families,  under  circumstances  which  will 
make  their  separate  estates  liable  for  such  debts. 

Demurrer  sustained. 

Jacob  E.  Bowers^  Esq.,  for  plaintiff. 

Wm.  Hopple,  Jr.,  Esq.,  for  defendant 
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[Leg.  Int,  Vol.  39,  p.  256.] 

Hiram  Horter  vs.  The  City  of  Philadelphia.* 

An  ordinance  empowering  the  department  of  highways  to  contract  for  paving  Girard 
avenue  stipulated  that  the  cost  of  the  paving  should  be  collected  from  the  property- 
owners.  The  paving  contracts  provided  that  the  city  should  be  at  no  expense  except 
for  intersections,  and  that  payment  should  be  made  to  plaintiff  for  the  work  done  in 
assessment  bills,  made  out  oy  the  proper  officers,  especially  providing  that  such 
assessment  bills  and  warrants  be  accepted  as  so  much  cash,  and  that,  uj^on  failure 
to  collect  them,  no  recourse  should  be  nad  against  the  city.  The  claim  m  suit  was 
for  paving  in  front  of  the  Olive  Cemetery,  which  was  decided  by  the  Supreme 
Court  to  l^  exempt  from  assessment  for  municipal  street  improvement,  fffla.  That 
under  the  ordinance  of  councils  and  the  contracts  made,  the  city  was  not  liable; 
nor.  under  the  circumstances,  was  the  issuance  of  the  assessment  bills  by  the  city 
sucn  ratification  as  to  entitle  plaintiff  to  right  of  recovery  against  it. 

Opinion  delivered  Judy  1, 1882,  by 

Allison,  P.  J. — This  case  comes  before  us  on  exceptions  to  the 
report  of  the  referee,  to  whom  the  cause  was  referred  by  agree- 
ment of  counsel. 

The  plaintiff  sues  to  recover  an  assessment  bill  of  $8,437.30,  with 
interest  thereon,  for  street  paving  in  front  of  Olive  Cemetery,  front- 
ing on  Girard  avenue.  The  work  was  done  under  a  contract  entered 
into  by  Hiram  Horter  et  al,  and  the  chief  commissioner  of  high- 
ways, representing  the  city  of  Philadelphia. 

The  contract  was  authorized  b}'  the  ordinance  of  June  15,  1872, 
which  empowered  the  department  of  highways  to  contract  with  a 
competent  paver,  to  be  selected  by  a  majority  of  the  owners  of 
property  fronting  on  Girard  avenue,  from  Thirty-fifth  street  to  Lan- 
caster avenue,  for  the  paving  of  the  same  with  Belgian  blocks.  It 
was  stipulated  in  the  ordinance  that  the  cost  of  the  paving  should 
be  collected  from  the  property -owners  fronting  on  said  street. 

The  contract  provides  that  the  city  shall  be  at  no  expense  for  said 
paving,  except  intersections,  and  that  payment  should  be  made  to 
plaintiff  for  the  work  to  be  done  in  assessment  bills  made  out  by 
the  proper  officers.  This  was  followed  by  the  clause :  "  It  is,  how- 
ever, expressly  stipulated  and  provided,  by  the  party  of  the  second 
part,  that  the  said  assessment  bills  and  said  warrants  shall  be 
accepted  as  so  much  cash,  and  that  in  the  event  of  the  failure  to 
collect  the  assessment  bills,  that  no  recourse  shall  be  had  against 
the  city  for  the  whole  or  any  part  of  the  amount  for  which  they 
have  been  issued."  It  has  been  decided  by  the  Supreme  Court 
that  Olive  Cemetery  is  exempt  for  assessment  for  municipal  street 
improvement. 

The  plaintiff's  recovery  being  thus  barred  on  his  claim  filed 
against  the  cemetery  on  the  assessment  bill  delivered  to  him  by  the 
city,  this  suit  has  been  brought  to  recover  for  the  cost  of  paving  in 
front  of  the  land  of  the  cemetery  company. 

The  referee  finds  that  the  resolution  of  councils  and  the  contract 
with  plaintiffs,  made  in  pursuance  thereof,  do  not  impose  on  the  city 
a  legal  liability  to  pay  the  plaintiff's  claim  in  this  case. 

The  referee  holds  that  tnere  being  no  legal  liability,  neither  the 
action  of  the  defendants'  executive  officers  nor  the  issuance  of  the 

*  Affirmed  by  the  Supreme  Court,  July  Term,  1882,  No.  233. 
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assessment  bills  constitute  a  legal  ratification  of  the  contract  so  as 
to  render  the  defendants  liable. 

We  agree  with  the  interpretation  placed  on  this  contract,  that  it 
is  binding  on  the  city  only,  according  to  its  express  stipulations, 
and  that  the  claim  being  unimpaired  by  any  act  of  omission  or  of 
commission  on  the  part  of  the  city,  there  is  no  liability  imposed  on 
the  municipality  to  pay  the  same. 

The  contract  is  silent  as  to  any  warrantee  of  the  legal  validity  of 
the  assessment  bills  to  be  assigned  to  plaintiff,  which  he  agreed  to 
accept  in  payment  of  his  claims  for  the  paving  to  be  done ;  but,  on 
the  contrary,  a  warrantee  is  expressly  negatived  by  the  unambiguous 
language  of  the  contract  itselr.  This  claim  does  not,  therefore,  fall 
within  the  principle  of  the  cases,  which  assert  the  liability  of  the 
assignors  for  value  of  choses  in  action  upon  an  imj^lied  warrantee. 
The  city  protected  itself  by  an  express  stinulation  triat  no  recourse 
was  to  DC  had  against  it  upon  failure  to  collect  the  assessment  bills, 
and  these  bills  the  plaintiff  agreed  to  accept  as  cash  for  their  face 
value.  The  intention  of  the  parties  is  too  clearly  expressed  to  be 
mistaken.  Liability  on  the  part  of  the  city  is  expressly  disclaimed, 
and  the  agreement  of  the  contractor  to  take  the  risk  of  the  claims 
as  to  amount  and  as  to  their  validity  is  equally  apparent. 

There  is  no  pretence  that  the  city  has  not  done  all  that  she  con- 
tracted to  do,  to  the  very  letter,  and  if  there  was  no  express  or  im- 
plied warrantee  of  the  assessment  bills  delivered  to  the  plaintiff, 
and  we  fail  to  discover  any,  there  is  no  legal  liability  to  pay  this 
claim. 

Exceptions  dismissed  and  report  of  referee  confirmed. 

David  W.  Sellers,  Esq.,  for  plaintiflF. 

Oiaa.  E,  Morgan,  Jr.,  Esq.,  for  the  city. 

[Leg.  Int.,  Vol.  39,  p.  256.] 
LOUGHLIN  V8,  MaYBIN. 

Motion  to  Attach  witness  for  declining  to  answer  before  examiner  reAised  when  the 
testimony  shows  that  the  question  at  first  reftised  was  subsequently  answered,  or 
were  questions  not  within  the  rule  under  which  the  examiner  was  apiK>inted. 

Opinion  delivered  July  1,  1882,  by 

Allison,  P.  J. — This  case  comes  up  upon  a  motion  to  attach  wit- 
ness for  declining  to  answer  questions,  which  appear  on  the  prelim- 
inary report  of  the  examiner,  appointed  to  talce  testimony  under 
the  rule  that  was  made  absolute  March  11,  J  882,  which  restricted 
the  duties  of  the  examiner  to  the  taking  of  testimony  affecting  the 
sheriff's  sale  mentioned  in  the  bill  and  answer. 

An  examination  of  the  reported  testimony  shows  that  the  ques- 
tions which  were  not  answered  when  first  put  to  the  witness,  were 
subsequently  answered,  or  were  questions  wnich  did  not  fall  within 
the  rule  limiting  the  examination  to  matters  which  related  to  the 
sheriff's  sale.  The  questions  relate  nither  to  the  matters  of  account, 
than  those  which  affect  the  sale,  whose  validity  is  disputed.  Nor 
do  we  see,  as  the  case  now  stands,  any  good  reason  for  an  extension 
of  the  order  of  the  court,  restricting  the  testimony  to  those  things 
which  concern  the  validity  of  the  sale. 
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Rule  for  attachment  is  discharged,  and  application  for  an  exten- 
sion of  the  order  of  the  court  is  refused. 
Joseph  M,  Pikj  Esq.,  for  plaintiff. 
E.  0.  Shapleyy  Esg.,  for  defendant   » 

•r 

[Leg.  Int.,  Vol.  39,  p.  266.] 
NORRIS  Vd.  NORRIS. 

Master's  report,  correction  of  error  in— Erroneous  decree  improperly  entered  withomt 

notice. 
The  entry  of  a  decree  without  notice  is  a  sufficient  reason  for  sending  the  case  back 

to  the  roaster  to  correct  an  undoubted  mistake. 

Petition  of  the  Fidelity  Trust  Company,  as  guardians  of  Margaret 
Price  Norris.    Opinion  delivered  July  1,  1882,  by 

Allison,  P.  J. — This  is  an  application  to  correct  an  error  in  the 
report  of  the  master,  in  the  case  of  Isaac  Norris,  Jr,,  vs.  Isaac  Norris, 
Jr,y  et  al,,  in  equity,  as  of  June  Term,  1880,  No.  764. 

The  error  consists  in  allotting  to  the  petitioned,  guardians  afore- 
said, as  the  true  value  of  Miss  Norris'  interest,  the  sum  of  $3,480.75, 
instead  of  the  sum  of  $5,152.87i,  or  $1,672.12J  less  than  should  have 
been  allotted  to  them,  as  such  guardians.  The  mistake  is  not  de- 
nied, but  the  correction  of  the  same  is  resisted  for  considerations 
which  are  set  out  in  the  answer  of  the  defendants,  which,  in  our 
judgment,  present  no  sufficient  reasons  why  the  confessed  mistake 
should  not  be  corrected.  It  is  made  one  of  the  grounds  on  which 
this  application  is  supported,  that  the  decree  was  improperly  en- 
tered, no  notice  of  the  application  for  a  decree  was  given  to  the 
petitioners,  or  to  their  counsel,  and  that  the  same  was  entered  with- 
out tlieir  knowledge.  This  irregularity  would  justify  us  in  setting 
aside  this  decree,  and  this  we  order  shall  be  done,  and  direct  that 
the  case  be  sent  back  to  the  master  to  amend  his  report,  correcting 
any  matter  of  mistake  which  he  may  find  has  been  made,  as  to  the 
allotment  to  the  petitioners  as  guardians  of  Margaret  Price  Norris, 
of  her  interest  in  the  estate,  referred  to  in  the  bill  filed,  as  of  June 
Term,  1880,  No.  764,  and  to  report  the  form  of  a  corrected  and 
amended  decree. 

J.  G.  Johnson,  Esq.,  for  plaintiff. 

J,  P.  Norris,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  264.] 

Landenberger  vs.  Berges.* 

Mortage  of  mill,  fixtures,  machinery,  etc.— Replacement  of  old  by  new  machine»— 

Lien  of  mortgage. 
A  mortgage  upon  a  mill  and  its  machinery  does  not  cover  new  machines  placed  in  the 

mill  for  the  convenience  of  the  tenants,  not  replacing  old  machines  and  not  attached 

to  the  freehold. 

Opinion  delivered  July  1,  1882,  by 

Allison,  P.  J. — The  question  which  is  presented  for  the  decision 
of  the  court  is  set  forth  in  the  concluding  paragraph  of  the  case 
stated,  which  reads :  That  if  the  court  should  be  of  opinion  that  the 

*  Affirmed  by  the  Supreme  Court,  July  Term,  18S2|  No.  206. 
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machines  or  any  of  them  (enumerated  in  the  case  stated)  passed 
under  tlie  deed  of  assignment  of  March  21, 1878,  to  Charles  Schoen- 
ing,  assignee,  then  judgment  to  be  entered  for  the  plaintiffs  for  so 
many  of  said  machmes  as  the  court  conclude  to  have  so  passed.  If 
the  court  holds  that  none  of  said  machines  passed  to  the  assignee, 
then  judgment  is  to  be  entered  for  the  defendants. 

Jonn  and  George  Landenberger,  the  legal  plaintiffs,  on  the  first 
day  of  July,  1875,  entered  into  copartnership  in  the  manufacture  of 
hosiery,  shawls,  etc.,  at  the  mills  at  Frankford  road  and  Wildey 
street  The  mills,  machinery  and  appurtenances  had  been  pur- 
chased by  John  Landenberger  in  his  own  right.  He  agreed  that 
the  firm  of  Martin  Landenberger 's  Sons,  composed  of  himself  and 
G.  W.  Landenberger,  should  use  and  occupy  the  mills  at  an  annual 
rental  of  $16,000,  the  firm  agreeing  to  keep  the  mills,  machinery, 
etc.,  in  good  running  order  and  condition  at  their  own  cost,  and 

Eay  for  all  ordinary  repairs  and  improvements.  John  Landen- 
erger  mortgaged  the  premises  to  Jacob  Berges  and  Charles  Berges, 
the  defendants.  The  mortgage  covered  the  mill,  together  with  all 
and  singular  the  machinery,  shafting,  belting,  engines,  boilers,  ap- 

Earatus  and  fixtures  contained  in  or  annexed  to  the  mill  or  factory 
uildings. 

It  is  admitted  that  machines  numbered  from  1  to  6,  8,  9,  11,  12, 
13,  15,  were  put  into  said  mills  to  replace  others  of  the  same  char- 
acter, which  had  been  worn  out  before  said  new  machines  were 
procured. 

Nos.  10, 16, 17  and  20  could  not  have  been  removed  without  doing 
material  damage  to  the  freehold.  No.  16  is  a  hosiery  machine 
attachment,  which  could  not  be  removed  without  materially  affect- 
ing the  value  of  the  machine. 

We  are  of  the  opinion  that  all  of  the  foregoing  machines  and  at- 
tachment to  machinery  are  covered  by  the  mortgage  under  the 
agreement  of  the  firm  to  keep  the  mills,  machinery  and  apparatus 
in  good  running  order,  or  under  the  head  of  ordinary  repairs  and 
improvements,  or  as  improvements  of  a  permanent  character,  for 
which  the  firm  agreed  to  pav  an  additional  rent. 

As  to  machines  numbered  7,  19,  22,  23,  24  and  25,  we  are  further 
of  the  opinion  that  being  new  machines,  used  in  the  mill  for  the 
convenience  of  the  firm,  not  replacing  old  machines,  and  not 
attached  to  the  freehold,  they  are  not  covered  by  the  mortgage,  and 
that  judgment  must  be  entered  for  the  plaintiffs  for  the  six  machines  ' 
last  above  enumerated. 

Messrs.  Goldbeck  &  Sharp,  for  plaintiffs. 

W.  H.  StaakCy  Esq.,  for  defendants. 

[Leg.  Int.,  Vol.  39,  p.  264.} 

Beasley  et  al.  vs.  Allyn  et  al. 

A  chattel  which,  by  reason  of  its  associations,  has  a  peculiar  sentimental  value  to  the 
plaintifTs.  although  worth  nothing  intrinsically,  may  be  properly  made  the  subject 
of  a  bill  m  equity. 

When  the  bill  is  not  filed  by  all  of  the  joint  owners  of  the  chattel,  there  is  no  remedy 
at  law.  replevin  not  being  maintainable,  and  no  other  form  of  action  giving  posses- 
sion of  the  specific  thing. 

7  Vol.  16. 
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However  triflfnir  ni«iT  be  the  value  of  the  property  in  dispute,  a  bill  which  alleges 
actual  fraud  will  not  be  dismissed  as  frivolous. 

Opinion  delivered  July  8,  1882,  by 

Allison,  P.  J. — The  plaintiffs  are  members  of  the  Philomathean 
Society  of  the  University  of  Pennsylvania.  They  assert  that  a  cer- 
tain painted  wooden  bowl  was  presented  to  the  Philomathean 
Societ}^,  in  accordance  with  a  resolution  of  the  under-graduates  of 
the  university  engaged  in  the  bowl  contest  on  December  24,  1879. 
The  agreement  of  the  members  of  the  freshmen  and  sophomore 
classes  was,  that  if  neither  party  to  the  contest  should  be  victorious 
by  a  certain  hour,  the  bowl  should  be  presented  to  the  society.  It 
was  under  these  circumstances  that  possession  of  it  was  obtained. 
The  plaintiffs  assert  that  the  defendants  are  members  of  the  sopho- 
more class  of  1882 :  that  they  formed  a  plan  to  obtain  possession 
of  the  bowl  in  fraua  of  the  rights  of  the  plaintiffs,  and  that,  in  pur- 
suance of  said  plan,  at  a  meeting  of  the  society,  a  resolution  was 
adopted,  that  the  bowl  be  presented  to  the  sophomore  class  of  1882; 
twenty-three  members  being  present,  thirteen  of  whom  voted  in 
favor  oi  the  motion,  ten  of  the  number  not  voting.  It  is  claimed 
that  the  bowl  is  an  object  of  peculiar  interest  to  the  plaintiffs  as  a 
college  memento;  that  they  nave  requested  its  return,  which  the 
defendants  have  refused. 

To  this  bill  defendants  demur :  Ist,  for  want  of  eauity  on  which 
the  relief  asked  can  be  granted;  2d,  that  there  is  a  full  and  adequate 
remedy  at"  law;  and  3d,  that  the  bill  is  frivolous.  Are  these 
assignments  of  demurrer  well  founded?  And  first,  is  tliere  no 
equity  shown  by  the  plaintiffs  upon  which  a  decree  in  their  favor 
can  be  supported.  Independent  of  the  actual  fraud  averred  in  the 
fourth  and  fifth  paragraphs  of  the  bill,  we  are  of  the  opinion  that 
BufiBcient  eouity  is  disclosed  to  require  the  court  to  entertain  juris- 
diction of  the  cause  of  complaint,  which  is  set  up  in  the  bill,  and 
if  the  case,  as  it  is  presented  for  our  consideration,  shall  be  ad- 
mitted to  be  true,  or  shall  be  established  by  the  proofs,  then  to 
afford  equitable  relief. 

The  lawful  power  of  a  court  of  equity  may  be  called  into  exer- 
cise by  other  considerations  than  the  intrinsic  or  pecuniary'  value 
of  property  of  which  an  owner  has  been  wrongfully  deprived,  or 
which  IS  wrongfully  withheld  from  him. 

In  Murphy  vs.  Clarh^  1  S.  &  M.  221,  the  true  doctrine,  as  we  un- 
derstand it,  is  correctly  stated.  It  is  said  that  the  cases  establish 
the  principle  that  whenever  the  bill  states  circumstances  from 
whicn  the  court  may  fairly  infer  that  the  owner  prefers  the  property 
in  specie  to  damages,  and  that  this  preference  is  of  a  character 
which  it  is  not  unreasonable  to  indulce,  and  exists  in  reference  to 
property,  for  which  an  adequate  remedy  at  law  might  not  be  a  full 
compensation,  equity  will  entertain  jurisdiction. 

It  cannot,  we  think,  be  successfully  maintained,  that  it  is  unrea- 
sonable for  students  or  graduates  of  a  college  to  entertain  a  special 
interest  or  affection  for  objects  connected  with  collegiate  contests, 
in  which  they,  or  those  who  belong  to  the  same  or  kindred  societies 
or  classes,  were  active  participants,  or  were  interested  as  spectators 
or  as  fellow  members. 
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The  mementos  of,  not  less  than  the  trophies  secured  by  such 
contests,  often  become  objects  around  which  interest  concentrates, 
which  not  unfrequently  is  as  enduring  as  life.  This  interest  may 
depend  not  at  all  on  the  intrinsic  value  of  the  object  itself,  but,  like 
the  mementos  and  gifts  of  departed  friends,  are  valued  for  the 
memories  and  events  with  whicn  they  are  associated.  Shall  it  be 
said  that  considerations  of  this  character,  especially  when  they  are 
connected  with  questions  of  ownership  or  the  right  of  possession  of 
property,  are  not  such  as  should  be  entertained  by  a  court  of 
equity?  It  has  not  been  so  considered  by  the  courts  either  of  Eng- 
land or  of  this  country. 

In  IJoyd  vs.  Loafing^  6  Vesey,  773,  Lord  Eldon  said:  A  bill 
might  be  filed  for  a  chattel,  the  plaintiffs  stating  themselves  to  be 
jointly  interested  in  it  with  several  other  persons. 

In  McGowin  vs.  Remington^  2  Jones,  66,  Mr.  Justice  Bell  says: 
The  precise  ground  of  this  branch  of  equity  jurisdiction  is  said  to 
be  the  same  as  that  upon  which  specific  performance  of  an  agree- 
ment is  enforced  ;  namely,  that  fruition  of  the  thing,  the  subject  of 
the  agreement,  is  the  object,  the  failure  of  which  would  be  but  illy 
supplied  by  an  award  of  damages.  The  examples  afforded  by  the 
English  books  are  usually  those  cases  where,  from  the  nature  of  the 
thing  sought  after,  its  antiquity,  or  because  of  some  peculiarity 
connected  with  it,  it  cannot  easily  or  at  all  be  replaced.  The  cases 
in  which  the  doctrine  has  been  applied  are  cited  by  the  judge  and 
recognized  as  the  law  by  which  our  own  courts  are  governed.  We 
deem  it  unnecessary  to  say  more  upon  this  branch  of  the  subject, 
which  is  susceptible  of  extended  elaboration :  enough,  however,  ap- 
pears to  make  clear  the  right  of  the  plaintiffs  to  maintain  their 
cause  in  a  court  of  equity,  without  discussing  at  this  time  the  other 
questions  presented  for  our  consideration,  which  are  not  unim- 
portant in  their  bearing  upon  the  cause.  First,  whether  the  reso- 
lution of  December  23,  1881,  was  le^Uy  adopted;  and  second, 
whether  a  voluntarv  society  of  this  kmd,  without  a  charter,  and 
not  a  charity,  can,  by  a  majority  vote,  bind  the  minority,  who  ob- 
ject to  giving  away  or  otherwise  disposing  of  the  property  of 
the  society,  there  being  no  such  power  given  by  the  law  of  the 
body. 

As  to  the  second  ground  of  demurrer,  it  is  sufiicient  to  say,  that 
the  adequate  remedy  at  law  has  not  been  pointed  out  to  us,  and  we 
do  not  know  of  any  means  whereby  the  nghts  of  the  plaintiffs  can 
be  fully  protected  by  a  proceeding  at  law. 

The  plaintiffs  do  not  seek  compensation  in  damages,  but  to 
secure  the  restoration  to  the  Philomathean  Society  of  the  specific 
article  in  dispute. 

It  has  not  been  suggested  that  any  other  action  than  that  of 
replevin  could  be  resorted  to,  but  the  reply  to  this  is  unanswerable, 
that  the  filing  of  a  claim  property  bond  would  of  itself  defeat  the 
purpose  of  the  plaintiffs.  But  there  is  another  reason  which  is 
equally  conclusive.  All  part  owners  must  join  in  replevin.  It  is  a 
good  plea  in  abatement,  that  the  property,  or  the  right  to  the  pos- 
sessioDy  is  in  the  plaintiff  and  another.    If  it  appear  from  the 
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plaintiff's  showing  that  he  is  but  part  owner,  the  court  will  abate 
the  writ:  Hart  vs.  Fitzgerald,  2  Mass.  509.  It  was  long  since 
recognized  as  good  law  that  replevin  brought  by  haron  and  feme 
would  be  abated,  and  a  return  awarded  that  the  goods  were  irre- 
pleviseable;  for  this,  that  the  fevie  cannot  have  property  in  the 
goods  with  her  baron.  In  Wilson  vs.  Gray,  8  Watts,  25,  it  was  held, 
that  a  defendant  in  replevin  may  plead  property  in  the  plaintiff  and 
himself,  or  in  the  i^lamtiflf  and  a  stranger,  and  if  true  it  does  not 
only  defeat  the  plaintiff  in  his  suit,  but  entitles  the  defendant  to  a 
return  of  the  property.  Judge  Kennedy  citing  in  support  of  this 
principle,  Gilb.  on  Replevin,  127,  128.  And  in  Reinheiiiier  vs. 
Hemingway,  11  Casey,  4o2,  Judge  Strong  asserts  this  doctrine  with 
great  clearness,  holaing  that  replevin  cannot  be  maintained  even 
though  the  joint  tenancy  of  a  chattel  be  not  pleaded,  where  the  ac« 
tion  is  brought  by  one  joint  owner.  The  court  will  abate  the  action, 
as  was  held  in  Hart  vs.  Mtzgerald^  2  Mass.  509,  and  recognizing  the 
authority  of  Rogers  vs.  Arnold,  12  Wend.  30,  that  if  the  plaintiff  fail 
to  establish  an  exclimve  right  in  himself,  to  possess  and  control  the 
property,  the  defendant  is  entitled  to  a  verdict.  The  plea  of 
property  imposes  upon  the  plaintiff  the  necessity  of  establishing 
nis  title  and  his  right  to  the  possession,  and  that  right  must  of 
necessity  be  exclusive,  in  order  to  warrant  a  delivery  of  the  property 
to  him  ;  for  if  the  action  can  be  brought  by  one  of  three  or  more 
joint  tenants,  it  may  be  by  each  of  the  others.  Bartly  vs.  Williams, 
16  P.  F.  S.  329,  is  to  the  same  effect. 

The  plaintiffs  are  therefore  without  any  adequate  remedy  at  law. 
Trover  would  not  reach  the  grievance  of  which  they  complain.  The 
action  may  be  resorted  to  when  damages  are  sought  to  be  recovered 
for  the  wrongful  conversion  or  detention  of  chattels,  in  which  the 
plaintiff  has  a  general  or  special  property.  It  does  not  restore  the 
article  wrongfully  detained.  So  also  it  may  be  said  of  the  action 
of  detinue,  that  it  is  an  inadequate  remedy ;  besides  having  prac- 
tically fallen  into  disuse  in  Pennsylvania;  like  in  replevin,  the 
plaintiff  must  show  a  general  or  special  property  in  himself  or  a 
right  to  its  possession.  This  action  is,  however,  practically  super- 
seded by  the  action  of  trover,  for  while,  in  an  action  of  detinue,  the 
plaintiff  sues  to  recover  a  particular  thing,  the  judgment  is,  that  the 
plaintiff  recover  the  goods  in  question,  or  the  value  thereof  if  he 
cannot  have  the  goods.  In  this  it  differs  from  trover,  which  sounds 
in  damages  only :  2  Selwyn,  1286. 

This  disposes  of  the  second  ground  of  demurrer. 

It  is  not  necessary  to  say  further,  that  we  do  not  regard  the  third 
ground  of  demurrer  as  well  taken.  This  bill  contains  charges  of 
wrong-doing  against  the  defendants ;  charges  of  art  and  contrivance 
in  the  execution  of  an  illegal  purpose,  whereby  the  rights  of  the 
plaintiffs,  as  they  allege,  have  been  interfered  with,  and  that  this 
wrong  is  still  maintained  by  the  defendants.  This  gives  to  it  an 
importance  which  requires  that  the  bill  should  not  be  dismissed  on 
the  growid  that  this  is  a  "  mere  squabble  among  school-boys,"  It 
may  safely  be  asserted,  that  the  principle  of  de  minimis  is  wholly 
inapplicaole  to  a  case  in  which  allegations  such  as  are  contfdned  in 
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this  bill  are  made  the  basis  of  a  prayer  for  relief.  If  the  wrongful 
acts  charged  against  the  defendants  are  capable  of  being  established 
by  proofs,  the  wrong  should  be  righted;  if,  on  the  other  hand,  they 
have  been  falsely  accused,  they  should  be  prompt  to  secure  a  vindi- 
cation. 

The  demurrers  are  overruled  with  leave  to  answer. 

Lucius  S,  Landreth  and  Francis  A,  Lewis,  Esqs.,  for  plaintiffs. 

H.  Laussai  Geydin  and  E.  Coppee  Mitchell,  Esqs.,  for  defendants. 

[Leg.  Int,  Vol.  39,  p.  264.] 

Philadelphia  and  Reading  Railroad  Company  vs.  Dows  et  al,, 
trading  as  David  Dows  &  Co. 

A  carrier  who  haa  delivered  part  of  the  consignment  has  a  lien  upon  the  remainder 
for  the  freight  due  upon  the  whole. 

Opinion  delivered  July  8,  1882,  by 

Allison,  P.  J. — The  principle  decided  in  Fuller  vs.  Bradley,  1 
Casey,  120,  is  conclusive  of  the  right  of  the  plaintiffs  to  have  judg- 
ment entered  in  their  favor  in  the  action  which  has  been  entered  by 
the  agreement  of  the  parties  to  this  suit. 

The  single  question  is  whether  the  plaintiffs  had  a  right  to  retain 
the  three  cars  specified  in  the  agreement,  for  freight  due  upon  them, 
and  upon  a  large  number  of  cars,  for  the  freight  due  upon  all  the 
cars,  included  in  the  same  consignment. 

In  FuUer  vs.  Bradley  the  judge  charged  the  jury  that  where  oije 
became  a  carrier  of  freight  for  a  round  trip  to  a  given  place  and 
back,  taking  in  and  putting  out  freight  at  different  places  on  the 
route,  as  he  might  be  directed  to  do,  for  a  stipulated  sum  per  day, 
the  carrier  has  a  lien  on  the  freight  remaining  on  board  on  return 
of  the  boat,  for  the  whole  amount  unpaid  at  the  stipulated  rate. 

This  ruling  was  affirmed  by  the  Supreme  Court. 

The  court  below  having  told  the  jury  that  the  last  article  remain- 
ing on  board  would  be  subject  to  a  lien  for  the  whole  amount  of 
unpaid  freight,  citing,  in  support  of  the  doctrine,  Angell  on  Car- 
riers, §  373,  and  SUinman  vs.  IVilkins,  7  W.  &  S.  468.  In  the  latter 
case  it  was  held,  that  a  warehouseman  has  a  specific,  not  a  general 
lien ;  but  he  mav  deliver  a  part  and  retain  the  residue  for  the  price 
chargeable  on  all  the  goods  received  by  him,  under  the  same  oail- 
ment ;  provided,  the  ownership  of  the  whole  is  in  the  same  person. 
Gibson,  C.  J.,  reviews  at  considerable  length  the  English  authorities 
on  this  subject,  repudiating  the  principle  on  which  the  older  cases  as 
to  lien  were  decided,  that  the  doctrine  of  specific  lien  was  held  to 
extend  no  further  than  to  cases  in  which  the  bailee  has  directly  con- 
ferred additional  value,  by  labor  or  skill.  The  judge  adopts  the 
principle  laid  down  in  Seldergren  vs.  Blight  and  Jennings,  6  East, 
662,  that  where  the  ownership  is  entire  in  the  consignee  or  a  pur- 
chaser from  him,  each  parcel  of  goods  is  bound  not  only  for  its  par- 
ticular proportion,  but  for  the  whole,  provided  the  whole  has  been 
carried  under  one  contract. 

The  case  of  Fuller  vs.  Bradley  is  in  some  particulars  different 
from  the  one  before  us,  but  we  see  no  difference  in  the  application 
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of  the  principle  on  which  the  decision  was  placed,  between  a  round 
trip  and  one  boat,  and  carrying  goods  in  cars  from  a  given  point  on 
the  line  of  a  railroad  to  Philadelphia,  or  any  other  point  of  destina- 
tion :  provided  the  consignment  is  single,  and  the  property  belongs 
to  the  same  person. 

Judgment  is  entered  for  the  plaintiffs  for  the  sum  of  $146.95, 
with  interest. 

T.  Hart^  Jr.,  Esq.,  for  plaintiff. 

R.  N.  WUlson,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  264.] 
Bank  vs.  Flanigan. 

A  bona  fide  holder  of  a  note  is  not  affected  by  the  &ct  that  usurioiu  interest  was 

stipulated  to  be  paid  by  the  maker. 
An  insufficient  affidavit  of  defence  may  be  treated  as  a  nuUity  and  judgment  entered 

for  want  of  an  affidavit. 

Rule  to  set  aside /i. /a.  and  strike  off  judgment  Opinion  delivered 
July  8, 1882,  by 

BiDDLE,  J. — This  application  is  founded  on  the  allegation  that 
the  court  erred  in  granting  judgment,  notwithstanding  the  affidavit 
of  defence. 

The  affidavit  alleged  that  suit  had  been  brought  for  the  same 
cause  of  action  in  Court  of  Common  Pleas  No.  3,  and  that  although 
leave  of  court  had  been  granted  to  discontinue  it,  and  an  order  of 
counsel  given  to  that  effect,  it  had  not  been  discontinued  of  record, 
nor  defendant's  costs  paid.  But  what  of  that?  We  are  not  aware 
of  any  law  which  prevents  us  giving  judgment  under  such  circum- 
stances. If  we  desire  to  protect  the  defendant  and  insure  him  his 
costs,  we  can,  if  necessary,  refuse  judgment  or  we  can  stay  execu- 
tion. We  might  have  done  the  latter  m  this  case,  but  on  inspecting 
a  certified  copy  of  the  record  of  Court  No.  3,  we  find  that  the  case 
was  regularly  discontinued  of  record,  and  the  costs  paid  before 
judgment  was  given.  The  affidavit  further  alleges,  "  that  usurious 
interest  at  the  rate  of  6i  per  cent,  was  stipulated  for  in  the  note  for 
$2,340  whereof  a  copy  has  been  filed  in  this  case." 

This  defence  is  equally  untenable.  The  suit  is  brought  against 
the  indorser  by  the  nolder,  who  is  not  affected  by  the  equities  be- 
tween the  original  parties.  Qreed  vs.  Stevens,  4  Wharton,  223,  de- 
cides directly  that  the  bona  fide  holder  of  a  note,  given  on  an 
usurious  contract,  will  not  be  affected  by  the  unlawfulness  of  the 
traiisuotion,  if  he  took  it  without  knowledge  of  the  usurious  con- 
sideration. 

Judj^ment  appears  to  have  been  entered  on  the  record  for  "  want 
of  an  affidavit  of  defence."  This,  however,  does  not  necessarily 
mean  that  none  has  been  filed  ;  it  may  mean  that  no  sufficient  affi- 
davit has  been  filed.  Not  being  sufficient  in  law,  it  is  as  if  none 
had  been  filed.  In  Htd}er  vs.  The  Cominonwealth,  11  Weekly  Notes, 
49(>,  the  same  entry  appears  to  have  been  made,  but  amended  so  as 
to  road  "judgment  against  defendant,"  although,  as  here,  an  affi- 
davit had  been  filed.     The  defendant  took  a  writ  of  error  to  the 
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Supreme  Court,  alleging  for  error  "  the  action  of  the  court  in  disre- 
garding: the  affidavit  of  defence  and  entering  judgment  for  plain- 
tiff." The  court,  however,  say,  "  the  affidavit  was  clearly  insufficient, 
and  might  be  treated  by  the  court  as  a  nullity.  The  judgment  was 
therefore  entirely  regular." 

It  is  a  misapprehension  to  suppose  that  any  affidavit  requires  a 
rule  to  show  cause  and  insures  aaditional  delay.  If  the  court  deem 
it  frivolous  it  will  be  disregarded. 

The  rule  in  this  case  is  discharged. 

William  B.  BroomaU^  Esc^.,  for  plaintiff. 

Lewis  Stover,  Esq.,  for  detendant. 

[Leg.  Ini,  Vol.  39,  p.  873.] 

Shoemaker  vs.  The  Philadelphia  Produce  Exchange,  S.   M. 

Moore  et  at. 

1.  A  seat  or  membership  in  the  produce  exchange  is  personal,  and  cannot  be  trans* 

ferred  without  the  approval  of  the  board. 

2.  On  demurrer  to  plaintifl*8  equity,  held,  that  the  remedy  at  law  is  sufficient. 

Bill  by  plaintiff,  a  member  of  the  corporation  defendant,  charg- 
ing that  he  had  also  purchased  the  shares  or  seats  of  the  four  co- 
defendants  as  members  of  the  company;  that  he  had  duly  de- 
manded of  the  exchange  the  issue  of  the  four  other  certificates  to 
him,  and  for  injunction  to  restrain  the  company  from  issuing  cer- 
tificates to  the  other  four  co-defendants. 

The  answer  set  up  fraud  in  the  purchase  by  plaintiff  of  the 
shares ;  and  also  by  aemurrer  the  defendants  claimed  that  the  seat 
was  a  "  personal  privilege "  of  membership,  not  assignable,  and 
that  there  was  adequate  remedy  at  law. 

George  L,  Crawford  and  George  B.  (Jarr,  Esqs.,  for  the  plaintiff. 

The  seats  are  property.  The  demurrer  admits  the  purchase,  and 
the  plaintiff  can  only  get  transfer  by  order  of  a  court  of  equity : 
Angell  and  Ames  on  Corporations,  710. 

Pierce  Archer,  Esq.,  for  defendants. 

The  charter  provides  that  "  privileges  of  membership  "  shall  be 
allowed  to  any  respectable  individual  or  firm  in  the  trade.  It  is 
personal ;  not  transferrable.  Moreover  the  remedy  is  at  law  ade- 
quate: Pancoast  vs.  Gowen,  12  Norris,  66;  Thompson  vs.  Adams,  Id. 
55 ;  Macdawell  vs.  Ackley,  Id.  277. 

Per  Curiam.  It  is  clear  that  the  right  to  membership  was  per- 
sonal to  members  of  the  produce  trade.  There  was  no  money  value 
attached  to  them  as  par  value  or  otherwise.  The  right  to  member- 
ship alone  was  the  advantage.  The  plaintiff  can  only  fill  one 
membership  if  he  owned  a  score.  How  can  he  be  "  approved  "  by 
the  board  as  a  member  more  than  once?  We  think  the  injunction 
cannot  be  sustained.  If  the  plaintiff  is  injured  he  has  bis  remedy 
at  law. 

Injunction  dissolved. 
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[Leg.  Int.,  Vol.  39,  p.  382.] 

The  City  of  Philadelphia  vs.  James  McManes  et  al. 

A  bill  in  eouity  was  filed  by  the  city  of  Philadelphia  against  the  defendants,  trastees 
of  the  Philadelphia  gas-works,  setting  forth  the  date  of  election  and  term  of  8er« 
vice  of  each,  and  averring  that  the  said  defendants  (with  certain  exceptions)  were 
guilty  of  neglect,  mismanagement,  and  legal  or  actual  fraud  in  their  tnist,  and 
conversion  of  trust  funds  to  their  use,  by  connivance  between  the  persons  who, 
from  time  to  time,  constituted  the  boara  of  trustees. 

1.  Jleldj  on  demurrer,  that  the  charges  are  properly  pleaded,  in  that  they  are  ex- 

pressly made  against  all  the  defendants,  with  certam  designated  exceptions;  and 
while  it  is  true  that  a  trustee  is  liable  only  for  acts  committed  by  himself  or  in 
collusion  with  others,  yet  the  charges  in  this  bill,  by  proper  construction,  appear 
to  be  made  against  all  the  defendants. 

2.  As  to  the  separate  charges  against  some  of  the  defendants,  the  objection  of  multi- 

fariousness will  not  prevail,  as  they  relate  to  the  same  general  subject-matter  and 
cjurse  of  dealing,  and  the  one  bill  will  save  a  multiplicity  of  suits  involving 
connected  matters. 

3.  As  to  the  objection  that  the  charges  are  too  general,  and  not  averred  with  sufiicient 

particularity,  the  bill  averred  that  the  defendants,  in  violation  of  their  duty  as 
trustees,  refused  proper  information  as  to  the  maniu^ment  of  their  trust,  and 
this  averment  being  admitted  by  the  demurrer,  the  defendants  oannot  take  ad- 
vantage of  their  own  wrong,  and  require  a  degree  of  particularity  of  statement 
which  is  rendered  impossible  by  their  own  wrongful  act. 

4.  The  demurrer  sustained  as  to  the  prayer  for  the  appointment  of  a  receiver,  as  it 

had  already  been  judicially  determined  that  there  is  no  power  to  change  the  mode 
of  election  or  constitution  of  said  board  of  trustees. 

Demurrers  to  bill.    Opinion  delivered  October  14, 1882,  by 

Allison,  P.  J. — The  aemurrers  which  have  been  filed  by  a  ma- 
jority of  the  defendants  call  on  us  to  decide  whether  the  plaintiffs 
have,  in  proper  legal  form,  set  forth  a  ground  of  complaint  against 
the  defendants  which  requires  them  to  make  answer  to  the  several 
matters  which  are  stated  in  the  bill  in  equity  as  constituting  the 
plaintiff's  cause  of  action. 

The  suit  is  brought  against  eighteen  several  defendants,  some  of 
whom  are  executors  and  administrators  of  deceased  trustees  of  the 
Philadelphia  gas-works,  charging  various  acts  of  fraud  and  negli- 
gence alleged  to  have  been  committed  through  a  series  of  5'ears, 
from  1876  down  to  1881.  From  these  charges  the  defendants  Ellis 
and  Lane  are  excepted. 

The  general  grounds  of  objection  made  to  the  bill  are,  that  it  fails 
to  charge  specific  or  individual  acts  of  negligence  or  fraud,  with  a 
single  exception,  namely :  the  contract  for  cast-iron  pipe  with  Jesse 
W.  Starr,  Sr.,  and,  as  to  this  {dleged  fraudulent  contract,  that  diB- 
iendant  Hilles  was  not  a  trustee,  and  that  defendants  Jones  and 
Young  were  dead  when  it  was  executed.  Objection  is  also  made 
that  there  is  no  statement  in  the  bill  of  particular  acts  of  negligence 
which  resulted  in  loss  to  the  plaintiff*  from  an  excessive  leakage  of 
gas ;  that  this  portion  of  the  plaintifi^'s  claim  cannot  be  answered 
by  reason  of  the  uncertain  and  indefinite  manner  in  which  it  is 
pleaded;  and  also  that  the  same  objection  applies  to  the  claim 
founded  on  the  alleged  employment  of  a  greater  number  of  persons 
than  were  required  to  carry  on  the  business  of  the  trust. 

Tliat  the  charges  of  fraud  are  founded  mainly  on  belief  without 
specifying  reasons  for  such  belief;  not  designating  times,  dates  or 
particulars,  and  that  these  charges  are  stated  in  a  general  way,  and 
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are,  in  the  alternative,  against  "  the  respondents  or  many  of  thera." 
This,  it  is  claimed,  is  mere  guess-work,  which,  because  of  its  un- 
certainty, and  because  individual  defendants  are  not  named,  ex- 
empts each  one  of  the  defendants  from  any  obligation  to  answer 
the  bill. 

Exception  is  also  taken  to  the  structure  and  statements  of  the 
bill,  that  it  does  not  allege  that  the  fraudulent  and  negligent  acta 
of  defendants  were  in  any  way  connected  with  each  other,  or  by 
which  of  the  defendants  they  were  severally  committed,  or  whether 
one  or  all  of  said  acts  were  performed  by  the  same  defendants ;  and 
further,  that  by  the  bill  it  appears  that  accounts  have  been  annually 
filed  by  the  trustees,  which,  though  now  charged  with  being  incor- 
rect accounts  of  the  management  of  the  trust,  it  is  not  averred  that 
they  have  heretofore  in  any  way  been  questioned  or  impeached  by 
the  plaintiff,  whereby  it  is  claimed  they  are  precluded  from  de- 
manding other  accounts. 

We  propose  to  examine  these  several  objections  in  the  order  in 
which  the  defendants  have  presented  them  to  the  court  in  their 
argument 

1.  Each  one  of  the  defendants,  as  trustee,  is  liable  only  for  the 
acts  committed  by  him,  or  by  himself  in  connivance  with  others. 

This  principle  is  too  well  established  to  admit  of  doubt  or  ques- 
tion, and  no  one  will  at  this  day  deny  the  correctness  of  the  doc- 
trine, as  it  is  laid  down  in  Story^s  Equity,  vol.  2,  sec.  1280,  that  the 
general  rule  is  that  trustees  are  responsible  only  for  their  own  acts 
and  not  for  the  acts  of  each  other;  but  this  is  qualified  by  the 
statement,  "  unless  they  have  made  some  agreement  by  which  they 
have  expressly  consented  to  be  bound  by  each  other."  The  citation 
irom  Totprdy  vs.  Sherborne^  2  Leading  Cases  in  Equity,  p.  1791,  is 
equally  in  point.  The  rule  is  thus  stated :  "  It  is  clear  that  trustees 
are  not  answerable  for  the  default  of  their  co-trustees,  unless  they 
have  been  guilty  of  an  actual  or  tacit  connivance  in  the  breach  of 
trust,  or  rendered  themselves  mutually  responsible  for  their  acts  at 
law." 

This  rule  is,  however,  wholly  inapplicable  where  all  who  are 
sought  to  be  made  liable  for  negligence  or  fraud  are  charged  with 
having  themselves  done  or  neglected  to  do  that  which  is  made  the 
basis  of  a  suit  either  at  law  or  in  equity.  It  is  against  the  defend- 
ants, acting  as  trustees,  that  the  plaintiff  in  this  suit  seeks  to  re- 
cover as  to  the  greater  portion  of  the  distinct  grounds  of  complaint 
as  they  are  set  out  in  the  bill.  In  the  eleventh  paragraph,  after 
stating  the  duty  which  was  imposed  on  the  trustees  to  manage  the 
gas-works  with  care,  prudence,  economy,  integrity  and  good  faith, 
it  is  charged  that,  with  the  exceptions  of  Ellis  and  Lane,  this  duty 
has  been  grossly  neglected,  to  the  great  loss  of  the  plaintiff,  and  that 
they  have  thereby  ^ome  unfit  to  continue  in  their  offices,  and  are 
liable  to  account  for  large  sums  of  money  fraudulently  converted  to 
their  own  several  use ;  and  that  this  was  done  by  connivance  and 
collusion  between  persons  who  from  time  to  time  constituted  the 
board  of  trustees. 
In  paragraph  twelve  the  particular  items  or  subjects  of  charge  on 
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M^hich  the  plaintiff  claims  to  maintain  the  bill  are  set  forth  in  the 
clauses  from  A.  to  H.  inclusive.  In  each  clause  the  trustees  who 
constituted  the  board  (Ellis  and  Lane  excepted)  are  charged  col- 
lectively with  having  been  guilty  of  the  several  acts  which  found 
the  right  of  the  plaintiff  to  maintain  his  suit  against  the  defend- 
ants. 

The  thirteenth  paragraph  charges  that  the  defendants,  or  many 
of  them,  made  illegal  profit  in  the  management  of  the  trust,  and 
that,  in  violation  of  their  duty,  they  have  converted  such  gain  to 
their  own  use.  The  plaintiffs  excuse  their  failure  to  name  the  par- 
ticular trustees  who  nave  thus  offended,  because  the  information 
which  would  enable  them  to  designate  the  individual  defendants, 
and  the  particular  instances  in  which  thev  have  in  this  manner 
transgressed  their  duty,  has  been  withheld  by  the  trustees.  But  it 
is  charged  in  a  subsequent  portion  of  the  paragraph,  that  the  trustees 
colluded  together  (saving  as  aforesaid)  so  that  eacn  one  was  entitled 
to  derive  from  these  transactions  some  benefit  The  charge,  there- 
fore, is  to  be  taken  as  made  against  all  of  the  trustees.  It  does  not 
impair  the  strength  of  this  statement  that  there  is  contained  in  the 
paragraph  the  further  averment,  that  supplies  of  wine,  etc.,  were 
furnished  by  9ome  of  the  defendants,  accompanied,  as  it  is,  by  the 
assertion  that  the  vouchers  for  the  same  have  been  withheld.  The 
separate  liability  of  each  defendant,  if  any  in  fact  exists,  must  be 
determined  by  the  proofs,  and  no  injustice* can  be  done  by  allowing 
to  remain  in  this  paragraph  the  general  charge  against  the  defend- 
ants, along  with  the  other  charge  as  to  separate  matters  against 
"s(W7Z€  of  the  aforesaid  defendants." 

The  averment  of  misappropriation  of  the  funds  of  the  trust  by 
payments  made  to  counsel,  experts,  etc.,  is  general  in  its  terms ;  as 
also  is  the  charge  that  the  trustees  nave  not  kept  accurate  accounts 
of  their  receipts  and  disbursements,  nor  reported  the  same,  together 
with  a  true  statement  of  their  proceedings,  to  councils,  which  they 
are  required  by  ordinance  to  do.  In  connection  with  these  aver- 
ments is  the  broad  allegation  that  those  of  the  defendants  who 
'  constitute  the  present  board  of  trustees,  did  not,  though  requested, 
give  the  information  required  for  a  proper  audit  of  their  accounts, 
but  that  they  hindered  and  delayed  the  committee  in  their  exam- 
ination of  the  book  accounts,  etc.,  of  the  trust,  and  refused  to  pro- 
duce vouchers  for  the  items  for  incidental  expenses.  In  this  con- 
nection it  must  not  be  overlooked  that,  by  demurring  to  the  bill, 
the  truth  of  all  these  allegations  is  admitted,  for  the  purposes  of  the 
demurrers,  embracing  the  charges  of  fraud,  negligence,  collusion, 
individual  gain,  improper  expenditure  of  the  moneys  of  the  trust, 
incorrect  statement  of  accounts,  as  well  as  a  refusal  after  demand 
to  furnish  information  touching  the  accounts,  and  to  produce  books 
and  vouchers  connected  with  the  business  and  expenditures  of  the 
trust.  With  all  this  admitted  by  the  demurrers,  we  do  not  regard 
as  valid  the  objection  that  the  bill  is  defective  for  want  of  still 
greater  particularity  of  statement  as  to  the  alleged  fraudulent  and 
negligent  acts  of  the  defendants.  The  same  remark  applies  to  the 
failure  to  state  the  names  of  the  individual  trustees  by  whom  said 
acts  were  committed. 
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The  defendants  are  trustees  appointed  by  and  acting  for  the 
plaintiffl  They  were  intrusted  with  the  possession  and  charged 
with  the  duty  of  disbursing  of  large  sums  of  money.  They  were 
clothed  with  power  to  contract  for  their  principal,  and  were  under 
obligation  to  protect  in  every  proper  way  the  rights  of  those  who 
had  placed  in  their  hands  important  and  varied  interests.  The  duty 
of  a  faithful  trustee  is  to  guard  and  defend  the  trust,  which  has  for 
its  double  purpose  the  advancement  of  the  interests  of  the  city  and 
the  protection  of  the  rights  of  the  bondholders.  That  they  are 
trustees  for  the  latter  does  not  make  them  less  the  trustees  for  the 
city,  and  if  trustees,  or  if  but  mere  agents  for  the  plaintiff,  as  was 
contended  on  the  argument,  their  further  duty  is  equally  clear  to 
exhibit  their  books  and  vouchers  for  examination  upon  proper  call 
by  their  principal.  This  they  admit  they  refused  to  do,  which 
brings  into  pVdy  the  rule  that  no  one  shall  be  permitted  to  take 
advantage  of  his  own  wrong.  Having  refused  to  give  information 
pertinent  to  the  present  inquiry,  the  defendants  have  no  ri^ht  to 
mvoke,  at  this  time  and  in  this  manner,  the  strictest  rules  of  tech- 
nical pleading  to  prevent  an  examination  into  their  administration 
of  the  affairs  of  the  trust. 

The  second  specific  objection  is  that  the  bill  is  multifarious.  By 
multifariousness  in  a  bill  is  meant  the  improperly  joining  in  one 
bill  distinct  and  independent  matters,  and  thereby  confounding 
them,  and  thus,  as  Judge  Story  remarks,  compelling  a  defendant  to 
unite  in  his  answer  and  defence  different  matters,  wholly  uncon- 
nected with  each  other:  Equity  Pleadings,  section  271.  But  in  sec- 
tion 580,  he  remarks,  it  is  utterly  impossible  to  lay  down  any  rule 
universally  applicable  to  multifariousness,  or  to  say  what  constitutes 
multifariousness  as  an  abstract  proposition.  The  cases  upon  this 
subject  differ  so  much  upon  their  facts  that  the  courts,  in  deciding 
them,  seem  to  have  considered  what  was  convenient  in  particular 
cases,  rather  than  to  have  attempted  to  lay  down  an  absolute  rule. 
The  application  of  the  rule  is  one  very  much  within  the  discretion 
of  the  court,  and  has  come  to  be  regarded  rather  as  one  of  con- 
venience than  to  be  conceded  finder  a  claim  of  right.  This  doctrine 
was  asserted  distinctly  by  Lord  Cottenham,  and  is  quoted  by  l)oth 
Daniel  and  Story  as  a  proper  statement  of  the  law  on  this  subject 
In  Adams'  Equity,  page  602,  section  310,  it  is  said  that  the  rule  being 
one  of  convenience  only,  if  the  nature  of  the  transaction  make  a 
8in«;lc  suit  convenient,  the  objection  will  not  be  sustained. 

We  had  occasion  to  consider  this  subject  in  the  case  of  Freeman^ 
AssigneCj  etc..  vs.  Simon  J.  Stein  et  al.^  ante,  page  37.  We  there  said,  a 
bill  is  not  of  necessity  to  be  regarded  as  multifarious  because  it  em- 
braces a  subject-matter  which  might  be  made  the  basis  of  numerous 
suits  at  law ;  on  the  contrary,  equity  will  entertain  jurisdiction  to 
save  a  multiplicity  of  actions:  Story's  Equity,  plac.  531,  and  other 
authorities  there  cited.  The  books  con  tarn  a  large  number  of  cases 
on  this  subject,  many  of  which  are  to  the  point  that  the  rule  is  now 
regarded,  to  a  great  extent,  as  one  of  convenience,  and  that  its  ap- 

Slication  may  be  denied  to  any  given  case  in  which  distinct  and  in- 
ependent  matters  are  not  joined.    The  doctrine  is  well  stated,  in 


Digiti 


zed  by  Google 


108  PHILADELPHIA  REPORTS. 

the  case  of  Adams  vs.  Manning,  to  which  we  have  been  referred  and 
which  is  strongly  analogous  upon  its  facts  to  the  case  in  hand,  10 
W.  N.  C.  448.  The  bill  was  against  a  board  of  directors  of  a  com- 
pany for  an  account  for  loss  sustained  by  violation  of  articles  of 
association.  The  bill  was  demurred  to  for  multifariousness,  want 
of  equity,  no  cause  of  action,  insuflScient  statement  of  facts  to  bind 
defendants.  It  was  recognized  as  a  valid  objection  to  a  bill  to  in- 
corporate in  it  several  matters  of  different  nature  against  several 
defendants,  as  well  as  a  joinder  of  several  distinct  and  independent 
demands  against  one  defendant. 

But  the  court  say,  to  support  such  an  objection,  the  diflTerent 
grounds  of  suit  must  be  wholly  distinct,  and  each  ground  must  be 
sufficient  to  sustain  a  bill.  If  they  arise  out  of  the  same  transac- 
tion, or  a  series  of  transactions  forming  one  course  of  dealing,  and 
all  tending  to  one  end,  the  obiection  does  not  apply:  Brightly's 
E<]juity,  section  555.  We  regard  the  case  before  us  as  free  from  the 
objection  which  the  defendants  make  to  the  bill  on  this  ground. 
The  several  assignments  of  claim  all  grow  out  of  the  same  relation 
which  existed  between  the  parties  as  cestui  que  trust  and  trustees. 
They  relate  wholly  to  the  conduct  of  the  defendants  in  conpection 
with  their  management  of  the  trust ;  the  claims  are  of  a  similar 
nature,  involving  similar  principles  and  results,  and  may  properly, 
without  oppressive  inconvenience  to  the  defendants,  be  considered 
and  adjudged  together.  It  might  be  regarded  as  a  hardship,  of 
which  the  defendants  could  rightfully  complain,  if  bills  had  been 
filed  against  them  separately  for  each  cause  of  complaint  It  is  a 
case,  as  it  now  stands,  in  which  equity,  as  Judge  Story  says,  will 
entertain  jurisdiction  to  save  a  multiplicity  of  actions.  This,  in  a 
great  measure,  disposes  as  well  of  the  demurrers  which  relate  to  the 
bill  because  it  is  multifarious  as  to  parties,  or  because  of  a  mis- 
joinder of  parties.  That  there  may  be  difficulty  in  the  proper 
separation  of  the  testimony  and  its  application  to  the  defendants 
individually  is  no  reason  for  dismissing  the  bill.  It  will  probably 
be  found  not  to  be  an  insuperable  difficulty  to  make  an  equitable 
determination  arid  adjustment  of  liabilities  if  a  case  shall  be  estab- 
lished against  the  defendants  or  any  of  them.  The  brining  of 
many  suits,  taking  the  testimony  over  in  part  or  in  whole  m  each 
case,  repetitions,  argument  of  the  same  subject-matter,  would  tend 
to  vexatious  litigation,  enormous  increase  of  expense,  delays  that 
might  amount  to  a  substantial  denial  of  justice,  and  all  these  con- 
siderations require  the  application  of  the  rule  of  convenience  to 
this  case,  in  which,  as  we  regard  it,  no  denial  of  right  to  either 
defendant  is  involved. 

We  do  not  regard  it  as  necessary  to  say  much  more  than  has 
already  been  said  upon  the  fourth  general  head,  under  which  de- 
fendants have  conducted  the  discussion  of  their  objections  to  the 
bill ;  namely,  that  the  bill  is  insufficient  in  that  it  makes  only  gen- 
eral charges  against  the  defendants.  It  is  undoubtedly  true,  as  a 
general  rule,  as  it  is  laid  down  in  Kerr  on  Frauds,  299,  that  in  suits 
instituted  for  the  purpose  of  impeaching  transactions  on  the  ground 
of  frauds  it  is  essential  that  the  nature  of  the  case  should  be  dis- 
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tinctly  and  accurately  stated.  A  mere  general  charge  of  fraud, 
without  alleging  specific  facts,  is  not  sufficient  to  sustain  a  bill.  It 
must  be  shown  in  what  the  fraud  consists  and  how  it  has  been  af- 
fected. The  fraud,  as  the  learned  author  states  it,  must  be  set 
forth  specifically  in  every  particular  and  in  detail. 

No  precise  rule  can  be  laid  down  as  to  what  degree  of  particu- 
larity is  requisite  in  any  given  case,  and  each  one  must  be  deter- 
mined by  its  own  specialties  as  it  arises.  The  bill  before  us  is 
greatly  wanting  in  detail  of  facts  descriptive  of  the  alleged  separate, 
fraudulent  and  negligent  acts  of  the  defendants.  But  each  particu- 
lar subject-matter  on  which  plaintifi*  relies  is  designated  under  its 
separate  heading,  and  this  is  stated  with  as  great  a  degree  of  cer- 
tamty  as  it  is  in  the  power  of  the  plaintiff  to  make  it;  and  that 
plaintiff  does  not  enter  into  a  more  particular  statement  of  facts  is 
alleged  to  be  wholly  the  fault  of  the  defendants,  who,  it  is  charged, 
possessed  the  information  which  of  right  belongs  to  the  plaintiff, 
and  refuse  to  furnish  it.  Every  rule  of  law  must,  to  some  extent, 
be  interpreted  in  its  bearing  on  the  case  to  which  it  is  applicable. 
To  hold  that  more  should  be  done  than  has  been  set  forth  in  the 
bill  would  be  to  require  the  plaintiff  to  do  an  impossible  thing,  and 
that  impossibility  created  by  the  wrongful  acts  of  the  defendants. 
It  would  be  to  bar  the  plaintiffs  out  of  court,  and  close  what  is 
claimed  to  be  a  great  public  inquisition  at  its  very  threshold,  in 
the  face  of  the  confessions  of  the  trustees,  implied  by  demurring  to 
the  bill,  of  all  the  sins  of  omission  and  commission  charged  against 
them.  This  we  are  not  prepared  to  do,  because  we  hold  that  the 
defendants  cannot  successfully  invoke  the  application  of  the  gen- 
eral rule,  which  is  not  to  be  questioned,  while  they  admit  that  tliey 
are  preventing  the  plaintiffs  giving  them  the  information,  of  the 
absence  of  which  they  now  complain. 

To  the  fifth  general  assignment  of  cause  of  demurrer,  that  the 
averments  of  the  bill  in  regard  to  the  accounts  furnished  by  the  de- 
fendants are  in  themselves  a  bar  to  any  relief,  and  render  the  whole 
bill  demurrable,  it  is  sufficient  to  say,  that  the  plaintiffs  charge,  and 
the  defendants  admit,  that  they  have  not  kept  accurate  accounts  of 
their  receipts  and  disbursements,  nor  have  tney  reported  the  same, 
together  with  a  true  statement  of  their  proceedings  to  councils. 

This  statement  may  be,  as  has  been  argued  by  counsel,  an  eva- 
sion of  the  facts  as  they  were  known  to  exist,  if  it  is  to  be  regarded 
as  denying  or  as  a  failure  to  admit  that  accounts  were  furnished  by 
the  defendants  from  time  to  time.  This  may  be  so,  but  we  must 
take  the  bill  as  it  has  been  filed,  nor  can  we  look  beyond  the  allega- 
tions which  are  contained  in  it.  In  the  portion  of  the  bill  referred 
to  there  is  no  admission  that  accounts  ot  any  kind  were  furnished 
by  defendants  to  the  city  of  Philadelphia  of  the  administration  of 
the  trust.  It  is  the  single  assertion  that  accurate  accounts  were 
neither  kept  nor  reported  to  councils.  Upon  this  being  made  to 
appear,  the  argument  under  this  head  of  demurrer  falls  out  of  the 
case. 

As  to  the  sixth  ground  of  demurrer,  we  are  of  the  opinion  that 
there  is  nothing  appearing  on  tlie  face  of  the  bill  which  requires  us. 
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at  this  stage  of  the  proceeding,  to  strike  from  the  prayer  for  relief 
that  portion  of  it  wnich  asks  for  the  removal  of  the  trustees.  This 
question  can  only  be  properly  determined  upon  a  consideration  of 
the  whole  case,  after  tne  proofs  shall  have  been  submitted  to  us. 

We  think  the  objection  to  the  prayer  for  the  appointment  of  a 
receiver  is  well  taken.  The  cases  of  the  Western  Saving  Fund  vs.  The 
City,  7  Casey,  175  and  186,  decided  by  the  Supreme  Court  in  1854  and 
in  1858,  deny  the  right  to  change  the  mode  under  which  the  trustees 
have  been  elected  and  constituted.  In  the  latter  case,  the  court  say, 
the  trust  funds  are  in  the  hands  of  the  trustees,  as  then  constituted, 
and  denied  to  the  legislature  the  power  to  change  the  mode  of  election, 
or  even  to  substitute  a  board  of  six  trustees  to  be  elected  by  councils 
for  the  board  consisting  of  eight  trustees  as  then  constituted. 

If,  upon  final  hearing,  we  should  be  of  the  opinion  that  the  court 
possess  the  power  of  removal,  and  that  the  cause  shown  required 
the  removal  of  the  trustees  as  prayed  for,  it  will  be  a  proper  time 
to  consider  and  determine  whether  the  court  can  of  right  appoint 
trustees  to  hold  the  trust  propertv  and  manage  the  trust  until 
councils  shall  elect  trustees  in  the  place  of  such  of  them  as  may  be 
removed  if  they  shall  then  be  in  oflBce.  The  demurrer  to  the 
prayer  for  the  appointment  of  a  receiver  is  sustained. 

As  to  the  separate  demurrers  filed  by  the  executors  of  the  estates 
of  Nathan  L.  Jones  and  George  I.  Young,  it  is  only  needful  to  say, 
that  all  who  were  acting  trustees  during  a  portion  or  for  the  entire 
period  of  time,  covered  by  the  claim  of  the  plaintifi*,  should  be 
made  parties  defendant,  individually  or  by  their  legal  representa- 
tives, and  that  it  would  be  a  good  ground  of  objection  to  the  bill, 
if  any  of  them  had  been  omitted  from  the  suit  as  parties  defend- 
ant. The  other  grounds  of  demurrer  filed  by  the  executors  of 
Jones  and  Young  are  substantially  covered  by  what  has  already 
been  said  upon  the  separate  demurrers  filed  by  other  defendants. 

We  desire  to  add  to  the  foregoing  that  the  cases  referred  to  in  7 
Casey,  175  and  185,  are  authority  for  the  two  propositions  which 
were  questioned  by  the  defendants.  First,  that  the  plaintiff  has  a 
clear  right  to  call  the  defendants  to  account  by  a  bill  in  equitv ;  and 
second,  that  the  defendants  are  trustees  for  the  city  of  Philadelphia 
as  well  as  for  the  bondholders. 

The  demurrers  are  all  overruled,  with  the  exception  of  that 
which  relates  to  the  prayer  for  the  appointment  of  a  receiver. 

Ifm.  Nelson  West,  city  solicitor,  Henry  J.  McCarthy,  John  0,  John- 
son and  Wm,  A,  Porter,  Esqs.,  for  plaintiff. 

George  Biddle,  Geo.  W.  Biddle,  Edward  C.  Q^in  and  R  Carroll 
Brewster,  Esqs.,  for  defendants. 

[Leg.  Int.,  Vol.  39,  p.  392.] 

In  the  matter  of  the  Trust  Estate  of  Sarah  Jane  De  Coursey% 

When  a  trustee  has  ftill  power  of  sale,  and  the  time  during  which  the  decedent's 
debts  not  of  record  on  a  lien  has  expired,  there  is  no  ground  for  ordering  the  pro- 
ceeds of  a  ground-rent  extinguished  by  the  trustee  to  be  paid  into  court. 

Sur  petition  for  extinguishment  of  ground-rent.    Opinion  deliv- 
ered October  21, 1882,  by 
Peirce,  J. — Peter  M.  Lafourcade  died  ten  years  or  more  ago,  and 
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by  his  last  will  devised  the  ground-rent  in  question,  as  a  part  of  his 
residuary  estate,  to  his  five  sons,  and  as  to  the  one-sixth  part  thereof 
in  trust  for  his  daughter,  Sarah  Jane  De  Coursey,  for  life,  with  re- 
mainder to  her  children  living  at  her  death  and  the  lawful  issue  of 
such  as  should  be  dead,  with  power  of  sale  as  follows :  for  the  pay- 
ment "  of  ray  debts,  for  the  partition  and  division  of  my  residuary 
estate,  or  other  purpase  of  my  will.  I  hereby  authorize  and  em- 
power ray  executors,  hereinafter  named,  and  the  survivors  and  sur- 
vivor of  them,  at  such  time  or  times,  and  for  such  price  or  prices, 
as  they  or  he  may  deem  prudent  and  advisable,  at  public  or  pri- 
vate sale  or  sales,  to  sell  and  dispose  of  the  whole  or  any  part  of  my 
real  estate,  and  to  grant  and  convejr  the  same  to  the  purchaser  or 
purchasers  in  fee  simple,  with  or  without  the  reservation  of  rent, 
and  without  any  purchaser  being  obliged  to  see  to  the  application 
of  any  purchase  or  extinguishment  money."  The  other  nve-sixths 
of  said  ground-rent  were  subsequently  conveyed  to  the  trustees  in 
trust  for  Sarah  Jane  De  Coursey  and  her  children  and  issue,  for  all 
and  singular  the  purposes,  limitations  and  estates,  and  with  all  the 
powers  in  the  said  parties  res{>ectively  which  are  expressed  in  the 
will  of  P.  M.  Lafourcade,  deceased,  as  to  the  sixth  of  his  residuary 
estate  devised  and  bequeathed  to  them  for  his  said  daughter  and 
her  children  and  issue,  as  if  herein  fully  repeated. 

The  trustees  were  thus  vested  with  ample  powers  of  sale  for  the 
purposes  of  the  trust  and  by  will  and  grant  the  entire  fee  in  the 
ground-rent  They  are  under  no  disability  either  to  sell  it  or  to 
receive  the  principal  sum  provided  for  its  extinguishment.  If  there 
were  the  possibility  of  debts  not  of  record  existing  against  the  estate 
of  the  decedent,  then  a  different  state  of  affairs  would  have  existed, 
and  extinguishment  could  only  be  made  by  order  of  the  court  on  * 
paying  the  money  into  court,  or  by  giving  security  for  its  proper 
distribution. 

In  this  case  Peter  M.  Lafourcade,  the  testator,  has  been  dead 
more  than  ten  years,  a  much  longer  time  than  the  statutory  period 
for  the  existence  of  the  lien  of  debts  not  of  record. 

In  conformity  with  this  view  is  the  case  of  Spangler^s  Estate^  4 
Weekly  Notes,  74 ;  see  also  JEc  parU  Huff,  2  Barr,  229 ;  Qmard's  Ap- 
peal, 9  Casey,  47 ;  Price  on  Limitations,  263. 

Petition  dismissed. 

[Leg.  Int,  Vol.  39,  p.  476.] 

John  S.  Yardley,  Henry  E.  Busch  and  Horace  Yardley,  Ex- 
ecutors of  the  Will  of  John  L.  Neill,  deceased,  vs.  James  Cuth- 
BERTSON  et  al. 

VfiU'—DevisavU  vel  fi on— Testamentary  capacity— What  is  undue  inflnence  in  execu- 
tion of  wills— The  case  of  a  legal  adviser  or  agent  benefited  under  residuary 
clause. 

Charge  delivered  December  18, 1882,  by 

Aluson,  p.  J.— Gentlemen  of  the  Jury  : — On  the  28th  day  of 
April,  1874,  John  L.  Neill  made  his  last  will  and  testament  From 
all  that  we  have  heard,  it  would  seem  to  be  exclusively  the  product 
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of  his  own  mind  and  hand.  There  ought  to  be  but  little  diflBculty 
in  understanding,  from  an  inspection  of  the  contents  of  this  paper, 
in  what  manner  the  testator  mtended  his  property  should  be  dis- 
posed of  after  his  death.  No  one  would  characterize  it  as  otherwise 
than  a  most  reasonable  and  generous  distribution  of  his  estate 
among  the  persons  and  institutions  who  were  designated  as  objects 
of  his  bounty. 

When  this  will  was  executed  every  one  of  the  five  children  who 
had  been  born  to  the  testator  were  dead ;  and  of  all  who  were  of 
his  kindred  who  had  come  to  this  country  one  sister  only  was  living, 
three  other  sisters  and  one  brother  he  had  buried  with  his  children 
in  this  city  ;  nor  does  it  appear  that  any  one  of  his  blood  survived 
in  Scotland,  the  land  of  his  nativity.  The  only  persons,  therefore, 
who  were  living  when  this  will  of  1874  was  made,  who  were  the 
natural  objects  of  his  bounty,  were  his  wife  and  his  surviving  sister. 
It  is,  however,  due  to  his  memory  to  say,  that  no  one  who  appears 
to  have  had  the  slightest  claim  on  his  generosity  or  his  justice,  were 
forgotten  when  he  came  to  make  his  will. 

This  testamentary  paper  was  made  when  John  L.  Neill  was  in  the 
possession  of  an  unusually  vigorous  body  and  of  an  equally  strong 
mind.  He  is  described  by  the  witnesses  as  being  not  only  clear  in 
understanding,  but  as  most  tenacious  in  his  adherence  to  a  purpose 
when  it  was  once  formed.  Nothing  is  hazarded  in  saying,  that 
when  that  will  was  completed,  it  contained  the  well-considered  and 
fully  matured  expression  of  the  testamentary  intentions  of  John  L. 
NeiU. 

I  call  your  attention  in  this  manner  to  the  will,  and  to  the  char- 
acteristics and  surroundings  of  the  testator  at  a  time  when  no  one 
could  question  that  he  possessed  undoubted  testamentary  capacity, 
for  the  reason  that,  in  making  up  your  judgment  upon  the  material 
questions  which  you  will  be  called  on  to  decide,  you  will  say  whether 
this  will  of  1874  contains  a  statement  of  the  entire  testamentary  mind 
and  purpose  of  the  testator,  or  whether  that  purpose,  as  therein  ex- 
pressed, was  changed  in  the  manner  set  forth  in  the  codicil  of  the 
2d  of  December,  1876. 

The  controversy  is  not  over  the  fact  of  the  mere  formal  execution 
of  the  codicil.  The  paper  is  signed  at  the  "  end  thereof"  with  the 
mark  of  the  testator;  a  mark  being  in  law  of  the  same  eflfect  as  the 
full  name.  The  proof  of  acknowledgment  and  signature  has  been 
made  by  more  than  two  credible  witnesses. 

Passing  on  from  the  fact  of  formal  execution,  you  are  required  to 
enter  at  once  upon  the  consideration  of  the  question,  is  the  paper 
of  December  2, 1876,  a  true  and  valid  codicil  to  the  will  of  John  L. 
Neill  ?  Does  it  contain  the  correct  expression  of  the  intelligent  and 
uncontrolled  mind  of  the  testator?  Intelligent  in  the  sense  of 
having  been  executed  with  a  full  understanding  of  what  is  con- 
tained in  it;  of  the  estate  disposed  of,  as  well  as  the  persons  and 
objects  to  whom  it  is  given ;  and  uncontrolled  in  the  sense  also, 
that  of  his  own  will  and  accord,  without  coercion  or  restraint,  he 
freely  executed  the  paper  in  question. 

The  constraint  which  will  make  void  an  instrument  of  this  char- 
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acter  may  consist  of  either  actual  physical  force,  or  the  exercise  of 
what  the  law  characterizes  as  unaue  influence,  which  is  generally 
classed  with  fraud,  and,  when  carried  to  an  extreme  point,  is  re- 
garded as  actual  fraud  ;  as  when  a  testator  is  forced  to  make  a  will, 
by  the  pressure  or  power  of  another  exercised  over  him,  so  that  he 
feels  himself  compelled  to  do  that  which  he  would  not  have  done 
if  he  had  been  left  to  the  free  exercise  of  his  own  free  purposes  and 
desires.  It  must,  however,  be  shown  to  have  controlled  or  coerced 
the  mind  of  the  testator,  and  that  it  operated  at  the  very  time  of 
making  or  executing  the  testamentary  paper.  Suggestions,  reoueste, 
persuasion,  do  not  of  themselves  constitute  undue  influence,  out  if 
these  means  are  steadily  and  persistently  employed,  so  as  to  over- 
come the  will  and  purpose  of  a  testator,  and  secure  that  to  be  done 
which  he  did  not  wish  to  do,  and  which  he  would  not  otherwise 
have  done,  it  would  amount  to  an  illegal  constraint,  which  would 
render  the  testamentary  act  void.  The  protection  which  the  law 
throws  around  a  person  who  is  about  to  dispose  of  his  property  by 
will  is,  that  his  disposition  of  that  property  shall  be  what  it  pro- 
fesses to  be,  literally  his  will ;  the  true  statement  of  what  he  wills  or 
prefers  or  desires  to  do  with  his  estate.  Where  fraud  or  undue  in- 
fluence is  charjjed  it  must  be  proved  by  the  party  setting  it  up ;  and 
what  will  or  will  not  amount  to  undue  influence  is  always  a  question 
of  fact,  to  be  determined  from  the  evidence,  having  reference  to  the 
specialties  of  each  case  as  it  is  presented  to  the  consideration  of  a 
court  and  jury.  For  that  which  might  fairly  be  believed  to  have 
had  no  influence  upon  one  who  is  in  the  full  possession  of  mental 
and  bodily  vigor,  may  very  safely  be  regarded  as  having  unduly 
controlled  the  mind  and  purpose  of  a  person  broken  in  health, 
weak  in  body  and  mind,  enfeebled  by  age,  so  that  of  necessity  al- 
most, the  activities  and  wakefulness  ot  the  mind  must  have  become 
more  or  less  diminished,  and  in  many  cases  greatly  impaired.  It  is 
the  misfortune  of  persons  often  to  outlive  not  only  the  enjoyments 
of  life,  but  the  power  even  to  help  themselves,  when  second  child- 
hood comes  agam,  and  their  simplest  wants  must  be  supplied  by 
others ;  with  bodily  powers  impaired  and  the  mental  vision  dimmea, 
it  is  not  difficult  to  understand  how  easy  it  may  be  to  bend  the  will 
under  such  circumstances  so  as  to  make  it  conform  to  that  of  an- 
other. And  if  it  be  shown  that  upon  one  thus  enfeebled  the 
pressure  and  authority  of  a  strong  and  im]>erious  will  has  been 
brought  to  bear,  even  though  there  be  nothing  approaching  com- 
mand or  direction,  and  if  the  power,  as  exercised,  take  no  more  than 
the  form  of  repeated  suggestion,  if  it  operates  to  control  and  direct 
the  mind  against  its  own  purpose  and  desire,  such  a  will  ought  not 
to  he  allowed  to  stand.  Especially  is  this  so,  if  distracting  sUite- 
ments  and  motives,  tending  to  produce  uncertainty,  fickleness  and 
confusion  of  purpose,  have  been  presented  at  the  time  to  the  con- 
sideration of  a  testator. 

All  this,  it  is  claimed  by  the  defendants,  has  been  established  by 

the  testimony  in  this  cause,  and  even  more  than  this;  that  situate 

a«  John  L.  Neill  was  on  the  2d  of  December,  1876,  he  was  induced 

to  act  on  false  premises ;  that  he  was  led  to  believe,  and  did  be- 

8  Vol.  15. 
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lieve,  that,  by  reason  of  the  death  of  his  wife,  it  was  necessary  to 
alter  his  will,  and  that  in  yielding  to  this  necessity,  which  he  sup- 
posed existed,  in  his  enfeebled  condition,  with  body  broken  and 
mind  clouded,  he  submitted  to  the  direction  of  John  S.  Yardley, 
who  then  wrote  his  own  mind  and  purpose  into  the  codicil,  which 
changes  and  revokes  much  of  the  mind  and  purpose  of  John  L. 
Neill  as  it  is  expressed  by  himself  in  the  will  of  1874.  This,  the 
defendants  contend,  is  shown  by  the  testimony  of  MIm  Lambert,  by 
the  recitals  in  the  preamble  to  the  codicil ;  but  perhaps,  more  than 
all,  by  the  testimony  of  Dr.  Drysdale,  who  said  that  the  testator 
told  him,  on  the  morning  of  the  2d  of  December,  when  he  asked 
him  to  be  witness  to  this  codicil,  that  it  would  be  necessary  to  alter 
the  will  on  account  of  the  deatn  of  his  wife.  Miss  Lambert  s  tes- 
timony is,  that  to  ascertain  whether  such  alteration  of  the  will  was 
necessary  for  the  protection  of  her  interests,  and  for  this  purpose 
only,  John  S.  Yaraley  was  sent  for,  and  that  all  that  followed  his 
appearance  on  the  evening  of  December  the  first,  other  than  this, 
was  exclusively  his  work,  done  by  liimjself,  without  su^estion  or 
instruction  from  the  testator.  This,  the  defendants  have  asked  you 
to  say,  is  the  explanation  of  what  they  characterize  as  the  otherwise 
unaccountable  provisions  of  this  codicil,  which  so  largely  reduces  in 
amount  the  legacies  which  he  had,  after  mature  consideration,  be- 
stowed on  the  children  of  his  friend,  Mrs.  Cuthbertson,  and  upon 
charities  and  public  institutions  of  the  city  of  Philadelphia.  And 
that  this  is  the  only  explanation  that  can  be  given,  except  that 
stated  by  John  S.  Yardley  himself,  of  the  introduction  of  the  re- 
siduary clause  into  the  codicil,  whereby  so  large  an  amount  of 
money,  several  hundred  thousand  dollars,  will  pass  to  him  ii  this 
codicu  is  sustained.  The  defendants  ask  you  to  set  aside  this  codi- 
cil, because,  when  viewed  in  the  light  of  all  that  surrounds  its  prep- 
aration and  execution,  judged  by  a  change  of  testamentary  purpose, 
sudden  and  revolutionary,  no  intention  having  been  shown  to  make 
any  change  in  the  will  prior  to  the  visit  of  John  S.  Yardley  on  the 
1st  of  December.  And,  considered  in  the  licht  of  Miss  Lambert's 
testimony,  that  all  the  changes  were  suggested  by  John  S.  Yardley, 
to  which  the  testator  expressed  neither  assent  or  dissent,  that  all 
this  indicates  either  a  want  of  testamentary  capacity  in  the  testator, 
or  that  the  codicil  was  procured  by  fraud  and  undue  influence  on 
the  part  of  Yardley.  If  such  is  your  opinion,  founded  on  a  con- 
sideration of  all  the  evidence  in  the  cause,  your  verdict  should  be 
in  favor  of  the  defendants  on  all  of  the  issues  you  have  been  sworn 
to  try. 

You  are  not  to  forget,  however,  that  there  are  two  sides  to  this 
particular  phase  of  the  question.  That  John  L.  Neill  was  old — in 
his  seventy-eighth  year — the  plaintiffs  do  not  deny ;  that  he  had 
been  twice,  at  least,  visited  with  paralytic  affection  before  the  2d 
of  December,  1876,  and  that  he  was  thereby  rendered,  to  some 
extent,  helpless  is  unquestioned.  That  he  was  greatly  prostrated 
by  distress  of  mind  because  of  the  recent  death  of  his  wife  is  not 
disputed ;  that  he  required  the  care  and  attention  of  othera  at  that 
time,  the  evidence  most  clearly  proves;  but  placing  before  you  the 
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testimony  of  John  S.  Yardley,  which  is  a  positive  contradiction  as 
to  most  of  the  material  transactions,  as  testified  to  by  Miss  Lam- 
bert, of  the  evening  of  the  1st  and  of  the  mr)rning  and  evening  of 
the  2d  of  December,  at  1425  Arch  street,  when  John  L.  Neill,  John 
S.  Yardley  and  Miss  Lambert  were  together ;  they  ask  you  to  say, 
that  there  is  no  proof  of  want  of  mental  capacity  m  the  testator,  or 
of  fraud  or  of  undue  influence  exercised  over  the  mind  of  John  L. 
Neill  at  the  time  when  the  memorandum  for  the  preparation  of  a 
codicil  was  made  by  Yardley,  or  when  the  draft  of  it  was  read  to 
the  testator,  or  when  the  codicil  was  executed.  This  evidence  is 
pressed  on  your  attention,  to  be  considered  along  with  all  the  other 
testimony  which  shows,  or  tends  to  show,  testamentary  capacity, 
especially  the  testimony  of  Dr.  Drysdale  and  that  of  the  subscribing 
witnesses  to  the  codicil.  This,  the  plaintifis  most  earnestly  con- 
tend, shows  full  and  entire  testamentary  capacity :  that  all  that  was 
done  was  the  exercise  of  the  free  and  uncontrolled  mind  of  the  tes- 
tator, and  that  upon  either  of  these  grounds  your  verdict  should  be 
given  for  the  plaintiffs,  thereby  estaolishing  the  codicil  as  a  lawful 
and  valid  part  of  John  L.  Neill's  will.  It  will  not  be  out  of  its 
proper  connection  for  me  to  say,  that  it  is  wholly  unimportant  that 
a^ent  was  given  to  the  acknowledgment  of  the  paper  when  it  was 
executed  as  a  codicil  by  a  nod  of  the  head,  if  at  the  time  of  so  doing 
the  testator  was  in  possession  of  that  degree  of  intelligence  which  is 
required  to  make  a  valid  will.  The  testimony  does  not  make  clear, 
whether  he  assented  by  word  or  by  an  affirmative  nod,  and  this 
point,  as  to  whether  he  assented  at  all,  and,  if  he  did  assent,  in 
what  manner  it  was  done,  is  for  your  determination  under  the 
evidence. 

The  point  to  which  it  is  proper  for  me  now  to  direct  the  attention 
of  the  jury  is  what  is  understood  by  the  phrase  testamentary  capac- 
ity. It  may  be  stated  as  a  gener^  proposition,  that  if  a  testator, 
when  he  writes  or  dictates  a  will,  is  possessed  of  sufficient  mind  and 
memory  to  understand  and  direct  the  business  in  which  he  is  en- 
gaged, he  can  perform  a  valid  testamentary  act.  In  ordinary  cases, 
and  as  a  general  rule,  mere  feebleness  of  intellect,  which  does  not 
deprive  a  testator  of  an  understanding  of  what  he  intends  to  do 
with  his  property,  is  insufficient  to  invalidate  a  will.  This  is  also 
true  of  one  who  entertains  erroneous,  foolish,  and  even  absurd  ideas 
on  some  subjects,  unless  such  vagaries  of  the  mind  operated  on  the 
testamentary  disposition  of  his  property,  the  mind  being  otherwise 
apparently  souna  and  clear ,  yet  if  a  will  be  the  result  of  such  in- 
sane or  absurd  delusions  it  cannot  be  sustained.  Courts  have  gone 
very  far  in  the  effort  to  sustain  wills,  where  there  is  no  good  ground 
on  which  to  question  the  bona  fides  of  the  transaction,  and  where  it 
appears  that  a  testator  had  intelligence  enough  to  know  what  he 
was  doing,  and  that  the  act  was  free  and  uncontrolled.  This  at 
times  may  only  be  seen  as  through  a  glass — darkly ;  yet  if  so  much 
can  be  made  to  appear,  a  testamentary  disposition  of  property  will 
be  sustained,  in  support  of  the  right  to  direct  its  use  and  enjoyment 
after  deatli,  by  one  who  in  his  lifetime  possessed  absolute  dominion 
over  it.     It  has  therefore  been  held  that  a  person  advanced  in  years, 
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enfeebled  by  disease,  and  mentally  not  as  strong  as  when  in  posses- 
sion of  full  bodily  vigor,  may  possess  sufficient  understanoing  to 
make  a  valid  will. 

A  lunatic  even  may  make  a  good  will,  if  it  be  shown  that  it  was 
executed  when  he  enjoyed  a  lucid  interval,  and  at  the  time  was  in 
possession  of  his  faculties,  so  that  he  fully  understood  that  he  was 
disposing  of  his  property,  of  what,  in  substance,  it  consisted,  and 
to  whom  he  desired  to  ^ve  it  But,  of  course,  every  such  will 
,  demands  the  closest  scrutiny,  and  must  be  sustained  by  full  proof 
before  effect  can  be  given  to  it.  And  this  is  true  of  every  case 
which  lies  on  the  border  line.  Where  there  is  room  for  doubt  as 
to  the  possession  of  mental  capacity,  and  where  there  is  ground  to 
question  the  integrity  of  a  testamentary  paper  by  reason  of  alleged 
fraud  or  undue  influence  practised  on  a  testator,  every  consideration 
of  right  ard  of  fair  play  demands  that  courts  and  juries  should  see 
to  it  that,  as  far  as  lies  in  their  power,  no  device  of  cunning  or  cor- 
ruption shall  be  permitted  to  achieve  a  success  through  the  instru- 
mentalities of  the  law.  Nor  should  a  proper  consideration  of  the 
principles  to  which  I  have  adverted  turn  away  your  attention 
from  what,  after  all,  is  of  the  greatest  importance  in  this  search 
after  general  testamentary  capacity.  You  should  say,  as  gathered 
from  the  evidence,  whether  John  L.  Neill,  on  the  evening  of  De- 
cember 2,  when  the  codicil  was  executed,  was  possessed  of  mind 
and  memory  sufficiently  sound  to  enable  him  to  dispose  of  his 
estate  with  understanding  and  judgment.  A  testator  may  possess 
intelligence  sufficient  to  enable  him  to  perform  an  act  of  business ; 
he  may  know  enough  to  make  a  valid  deed,  to  receive  and  receipt 
for  a  (iebt,  or  collect  a  dividend,  and  yet  he  may  be  without  suffi- 
cient capacity  to  dispose  of  an  estate  of  large  value,  consisting  of 
many  items,  divided  among  many  legatees,  and  especially  where 
such  testamentary  act  materially  changed  a  will  previously  made. 
Whether  such  was  the  mental  condition  of  John  L.  Neill  when  this 
codicil  was  executed  is  for  your  determination. 

I  have  called  the  attention  of  the  jury  to  some  of  the  mental  and 
physical  conditions  of  a  testator  which  do  not  disqualify  him  from 
making  a  will ;  let  me  now  ask  your  attention  to  what  has  been 
well  defined  as  constituting  a  good  and  sufficient  testamentary 
capacity,  A  disposing  mind  and  memory  in  the  view  of  the  law, 
said  Judge  King,  in  Leech  vs.  Leech,  is  one  in  which  the  testator  is 
shown  to  have  had,  at  the  making  and  execution  of  a  last  will,  a 
full  and  intelligent  consciousness  of  the  nature  and  effect  of  the  act 
he  was  engaged  in,  a  full  knowledge  of  the  property  he  possessed, 
an  understanding  of  the  disposition  he  wished  to  make  of  it  by  the 
will,  and  of  the  persons  and  objects  he  desired  to  participate  in  his 
bounty.  This  definition  is  clear,  concise,  and  yet  comprehensive. 
It  has  been  more  generally  approved  and  adopted  by  the  subor- 
dinate courts,  as  well  as  by  the  highest  court  of  our  commonwealth, 
than  any  other  I  can  now  call  to  mind  or  refer  to,  and  I  therefore 
adopt  it  and  give  it  to  you  for  your  guidance  in  passing  on  the 
.  question  as  to  whether  John  L.  Neill,  on  the  2d  day  of  December, 
187G,  was  in  the  possession  of  testamentary  capacity  sufficient  to 
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enable  him  to  execute  the  codicil  to  his  will  which  bears  that 
date. 

Recalling  your  attention  to  the  definition  which  I  have  just  read 
to  you,  you  must  say  whether  it  has  been  shown  that  John  L.  Neill, 
at  the  time  of  executing  the  codicil,  had,  first,  a  full  and  intelligent 
consciousness  of  the  nature  and  effect  of  the  act  in  which  he  was 
then  engaged  j  in  other  words,  did  he  know  that  he  was  executing 
a  codicil  to  his  will,  and  to  wnat  persons  and  objects  he  was  giving 
it,  and  in  what  proportions  he  was  distributing  it  ?  If  he  under- 
stood this  he  understood  all  that  is  meant  by  the  phrase — the  effect 
of  his  act.  The  law  does  not  require  that  a  testator  should  under- 
stand the  legal  effect  of  the  separate  clauses  of  his  will.  In  the 
second  place,  had  he  a  full  knowledge  of  the  property  he  possessed? 
I  do  not  understand  this  to  .mean  that  he  must  have  at  the  time 
an  absolutely  accurate  knowledge  of  all  and  of  every  separate  por- 
tion of  his  property,  but  that  he  should  know  substantially  the  value 
and  extent  of  it,  and  that  it  would  pass  under  his  will  to  the  per- 
sons and  objects  named  in  the  will,  and  in  the  amounts  and  pro- 
portions as  \i  is  therein  designated. 

Applying  these  principles  to  the  facts,  as  they  have  been  proved 
before  you,  of  the  physical  condition  of  John  L.  Neill,  on  the  2d 
day  of  December,  1876,  that  he  was  relatively  an  old  man,  in  the 
seventy -eighth  year  of  his  age,  that  he  suffered  from  two  or  three 
strokes  of  paralysis,  from  which  ho  was  physically  infirm,  and  that 
he  had  been  affected  by  great  sorrow ;  these  facts,  though  clearly 
proved,  do  not  necessarily  carry  with  them  the  inference  of  the 
destruction  of  testamentary  capacity,  for  all  these  conditions  may 
exist  and  yet  the  mind  may  remain  to  a  great  extent  unaffected, 
and  the  will  may  retain  its  former  power  of  independent  and  reso- 
lute action.  This  testimony  which  relates  to  the  physical  condition 
of  the  testator  is,  however,  to  be  considered  in  connection  with  all 
other  statements  which  have  been  testified  to  of  the  infirmities  and 
sufferings  of  the  testator,  the  effect  which  they  produced  upon  his 
intellect ;  whether  they  establish  as  a  fact  the  impairment  of  his 
mind  to  an  extent  which  deprived  him  of  the  power  to  perform  a 
valid  testamentary  act,  you,  from  the  evidence,  must  determine. 
So  far  as  you  shall  find  facts  proved  which  tend  to  establish 
physical  infirmity,  all  are  to  be  given  their  due  weight  in  making 
up  a  judgment  upon  the  whole  case  as  it  now  stands  before  you 
under  the  evidence.  And  this  is  so,  because  of  the  intimate  and 
mysterious  relation  which  exists  between  body  and  mind.  The 
serious  impairment  of  the  one  is  often  the  cause,  remote  or  proxi- 
mate, of  the  weakening  or  destruction  of  the  other.  Upon  this  ac- 
knowledged condition  of  human  experience  and  infirmity,  is  founded 
the  rule  which  permits  evidence  to  be  given  in  all  investigations 
touching  mental  capacity  of  everything  that  may  have  affected 
injuriously  either  the  body  or  mind  of  a  testator.  That  which  has 
occurred  before  as  well  as  that  which  follows  an  act,  the  validity  of 
which  is  called  in  question,  because  of  a  want  of  mental  capacity  in 
the  person  by  whom  the  act  was  performed. 

A  most  material  question,  as  I  have  already  said  to  you,  where 


Digiti 


zed  by  Google 


118  PHILADELPHIA  REPORTS. 

the  possession  of  general  testamentary  capacity,  or  the  want  of  it,  is 
the  issue  to  be  determined,  points  to  the  precise  time  when  the  will 
was  executed.  If  a  testator  is  shown  to  have  been  then  competent 
to  make  a  last  will  and  testament,  it  will  stand,  even  though  it  is 
satisfactorily  proved  that  before  and  after  that  time  he  was  wanting 
in  that  degree  of  intelligence  which  is  required  in  order  to  make  a 
valid  will.  And  where  due  execution  is  shown  the  presumptions 
are  in  favor  of  testamentary  capacity.  The  burden  of  proving  the 
contrary  is  cast  on  the  contestant,  sanity  being  the  rule  and  insan- 
ity the  exception.  This  is  an  established  rule  of  law  in  its  general 
application  to  contests  over  last  wills.  Due  execution  of  this  codicil 
having  been  proved,  to  overthrow  these  legal  presumptions  it  is 
necessary  to  establish  want  of  testamentiiry  capacity ;  the  evidence 
should  show  to  your  satisfaction  that  John  L.  Neill  did  not  possess 
capacitv  to  make  a  codicil  to  his  will  on  the  evening  of  the  2d  of 
December,  1876.  If  you  are  satisfied  that  such  was  the  condition 
of  his  mind  at  that  time,  it  will  be  unnecessary  for  you  to  enter 
upon  the  consideration  of  the  other,  and  which  you  mav  find  to  be 
the  most  material  point  in  the  cause;  for  if  this  codicil  is  nothing 
more  than  a  paper  correct  in  form,  but  wanting  the  more  essential 
element  of  a  valid  will,  if  it  does  not  contain  a  correct  statement  of 
the  testamentary  intentions  of  John  L.  Neill,  freely  and  voluntarily 
executed  at  a  time  when  his  strength  of  mind  and  memory  were 
equal  to  the  purpose  of  understanding  the  contents  of  the  codicil, 
then  it  is  not  valid — it  is  not  a  true  codicil,  and  it  is  to  be  regarded 
that,  although  possessing  the  legal  requisites  of  form,  it  is  without 
substance.  Such  a  paper,  as  Swmburne  quaintly  expresses  it,  is  no 
more  a  Avill  or  a  codicil  than  a  painted  lion  is  a  lion. 

And  now,  gentlemen,  if  you  shall  be  of  the  opinion  that  John  L. 
Neill,  on  the  2d  day  of  December,  1876,  was  possessed  of  a  suffi- 
ciently sound,  disposing  mind,  memory  and  understanding  to 
enable  him  to  make  a  will,  you  will  yet  be  required  to  say  whether 
his  mental  faculties  were  unimpaired,  or  Avhether  they  were  weak- 
ened or  enfeebled.  It  is  usual  in  an  inquiry  of  this  character  to 
seek  for  a  cause  which  may  explain  a  disordered  or  impaired  con- 
dition of  the  intellect,  but  it  is  comparatively  unimportant  what 
agency  may  have  produced  that  result,  if  it  is,  in  the  apprehension 
of  the  jury,  shown  to  exist.  An  impaired  intellect  majr  be  evi- 
denced by  the  declarations  and  actions  of  one  whose  bodily  condi- 
tion, as  far  as  medical  science  even  can  ascertain,  may  apparently 
be  healthy  and  sound.  But  where  a  mind  is  found  to  be  off  its 
balance  or  weakened,  and  there  exists  an  explanation  of  what  other- 
wise might  be  shrouded  in  mystery,  it  is  both  natural  and  reason- 
able to  turn  to  existing,  self-evident  facts,  which  justify  the  conclu- 
sion that  they  are  in  themselves  the  true  exponents  of  a  mind  which 
gives  to  every  one  witnessing  its  operations  the  proof  that  it  is 
impaired.  But  facts  to  which  we  often  turn  as  afforaing  satisfactory 
proof  of  an  existing  cause  to  which  the  mental  condition  may  be 
attributed,  may  often  be  found  to  exist  without,  in  any  degree,  or 
at  least  in  any  apparent  degree,  affecting  the  mind.  Sickness,  grief, 
accident  or  old  age  may  all  exist  in  the  same  person,  and  yet  the 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  119 

mind  remain  not  only  clear  in  its  perceptions  but  sound  in  its  con- 
clusions, and  the  memory  may,  to  no  appreciable  extent,  be  affected. 
But  if  there  is  reason  to  conclude  that  a  person  who  is  old,  who  has 
suffered  great  sorrow,  been  stricken  with  an  incurable  malady 
which  is  calculated  to  impair  the  mental  faculties,  has  become 
weakened  in  mind,  so  that  intellectually  and  physically  he  has 
changed  for  the  worse,  though  he  may  not  have  lost  his  reason,  it 
is  a  legitimate  conclusion  that  such  a  combination  of  circumstances 
has  produced  their  natural  results.  Physical  decay  and  mental 
distress  are  in  themselves  sufficient  to  explain  a  weakening  or  giv- 
ing way  of  mental  faculties,  and  if  to  this  is  added  old  age,  as  where 
one  has  passed  the  allotted  period  of  life,  the  basis  for  a  belief  that 
the  mina  is  impaired  is  greatly  strengthened.  It  is  a  combination 
of  circumstances  of  thb  character,  shown  to  exist  in  this  case,  upon 
which  the  defendants  rely  in  asking  you  to  find,  as  a  fact  borne  out 
by  the  evidence,  that  the  mind  of  John  L.  Neill  had  become,  to  a 
considerable  extent  at  least,  impaired ;  that  he  was  not  the  John  L. 
Neill  of  former  days.  This,  they  contend,  is  shown  by  the  succes- 
sive strokes  of  paralysis  which  fell  upon  him  with  such  marked 
effect,  each  time  plugging  up  one  of  the  smaller  vessels  which  carry 
nourishment  to  the  braiii,  progressively,  step  hy  step,  depriving  him 
of  the  use  of  his  former  boailv  powers,  when  literally,  after  the  first 
stroke  of  paralysis,  his  right  tand  forgot  its  cunning. 

The  contention  is,  that  when  to  this  manifest  breaking  down  of 
the  bodv  is  added  the  almost  overwhelming  distress  and  grief  occa- 
sioned by  the  sickness  and  death  of  his  wife,  the  conclusion  is 
clearly  established  that  when  this  codicil  was  executed  there  was 
a  great  weakeninj^  of  the  mental  faculties.  And  that  this  was  shown 
by  the  helplessness  of  the  testator,  by  his  conduct  as  they  have 
attempted  to  prove  it  before  you,  by  his  want  of  a  proper  under- 
standmg  of  that  which  was  spoken  or  read  to  him,  and  by  what 
they  contend,  is  the  wholly  unreasonable  proceeding  on  his  part,  in 
connection  with  the  making  and  executmg  of  this  codicil.  The 
contention  of  the  defendants  further  is,  that  this  paper  contains  the 
expression  of  the  mind  of  John  S.  Yardley,  and  not  that  of  John 
L  Neill,  who,  they  claim,  did  not  direct  or  even  understand  its 
contents,  and  that  if  he  had  any  understanding  of  what  is  written 
in  the  codicil,  he  was  overborne  in  his  enfeebl^  condition  and  his 
will  controlled  by  that  of  Yardley,  who  inserted  in  it  the  clause 
which  gives  to  him  or  to  his  heirs  the  great  bulk  of  the  fortune 
which  the  testator  had  spent  a  lifetime  in  accumulating.  This  case 
has  recently,  in  one  of  its  aspects,  received  consideration  by  the 
Supreme  Court,  and  they  have  sent  it  here  with  the  direction  that 
a  jury  should  say  whether  John  L.  Neill  was  intellectually  the  same 
man  when  he  executed  the  codicil  as  when  he  executed  his  original 
will.  If  the  jury  shall  find  that  his  intellectual  powers  had  beeomfe 
impaired  or  weakened  from  any  of  the  causes  mentioned,  or  from 
any  cause  whatever,  then,  the  court  say,  "  the  onus  or  the  burden 
is  thrown  on  Yardley  to  prove  that  Neill  fully  understood  the  valufe 
of  his  property,  and  the  probable  residue  after  paying  all  his  lega- 
cies."   This  is  founded  on  the  admitted  fiact  that  Yardley  stood 
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toward  John  L.  Neill,  on  the  2d  of  December,  1876,  in  the  relation 
of  a  trusted  and  confidential  agent,  having  been  sent  for  to  advise 
on  subjects  connected  with  a  testamentary  disposition  of  his  prop- 
erty. Yardlcy  says  he  was  instructed  to  prepare  a  codicil  to  the 
will,  in  which,  however,  he  is  contradicted  by  Miss  Lambert,  who 
asserts  that  the  only  purpose  of  sending  for  i  ardley  was  to  settle  a 
doubt  which  had  suggested  itself  to  her  mind,  and  which  she  com- 
municated to  Mr.  Neill,  whether  the  will,  as  she  expresses  the 
thought,  would  hold  the  same  for  her  as  if  Mrs.  Neill  had  survived 
her  husband.  The  fact  of  mental  impairment  once  established  in 
a  case  like  the  present  one,  in  which  the  confidential  adviser  takes 
a  large  benefit  under  the  codicil,  if  it  is  established,  shifts  the  bur- 
den of  proof  and  requires  him  to  make  it  clear  to  the  satisfaction 
of  the  jury,  not  only  that  the  testamentary  act  was  freely  and  vol- 
untarily performed,  but  that  it  was  performed  by  the  testator  with 
an  intelligent  understanding,  not  only  of  the  value  of  his  property, 
but  also  to  what  extent  the  draughtsman  of  the  will  would  be  bene- 
fited by  any  provision  in  his  favor.  Wliere,  as  in  this  case,  it  is 
a  beauest  of  the  residue  of  the  estate,  the  testator-must  understand 
clearly  the  amount,  probable  or  proximate,  at  least,  of  his  residuary 
estate,  which  would  pass  to  his  confidential  adviser. 

The  general  rule,  as  I  have  already  stated  it,  undoubtedly  is,  that 
testamentary  capacity  and  knowledge  of  contents  of  a  will'are  pre- 
sumed to  be  possessed  by  the  person  executing  a  will  or  a  codicil ; 
and  where  such  presumptions  come  into  play,  the  party  who 
alleges  fraud  and  undue  influence  must  take  upon  himself  the 
burden  of  proving  it.  In  such  case  the  undue  influence  must  be 
such  as  to  destroy  the  freedom  of  the  will,  or,  at  least,  to  bring  it 
under  control.  But  not  so,  say  our  Supreme  Court,  in  the  case  of  ' 
an  old,  infirm  and  mentally  weak  person,  disposing  of  his  estate  in 
favor  of  his  confidential  adviser.  This  rule  of  law  has  recently 
been  asserted  three  times  in  no  doubtful  terms.  The  last  emphatic 
announcement  of  the  doctrine  is  found  in  this  case,  reported  as 
CiUhbertson^s  Appeal,  so  that  we  are  not  left  to  uncertainty  or  doubt 
of  the  present  state  of  the  law  of  Pennsylvania  on  this  subject. 
We  do  not  know  that  there  is  any  substantial  difference  between 
ttie  doctrine  as  laid  down  in  the  English  cases  from  that  which  is 
cojitained  in  our  own  ;  but  with  us  it  may  now  be  safely  affirmed 
that  it  nmy  be  more  than  a  suspicious  circumstance  that  a  scrivener 
pr  attorney  prepdres  a  will  with  a  considerable  legacy  to  himself; 
and  more  than  vigilant  care  may  be  demanded  by  the  circumstances 
connected  with  such  a  case  i  nor  is  it  going  too  far  to  say  that  it  is 
demanded  in  every  instance  where  there  is  reason  to  believe  that 
the  mental  faculties  of  a  testator  have  become  weak.  But  even 
when  there  is  not  evidence  to  show  that  the  testator  was  of  weak 
mind  at  the  time  of  the  execution  of  the  instrument,  when  a  will 
is  procured  or  written  by  one  interested  in  its  provisions,  an  addi- 
tional burden  is  imposed  on  those  claiming  to  establish  a  will  under 
such  circumstances,  proof  of  a  more  clear  and  satisfactory  character 
is  required,  for  the  reason  that  if  a  party  writes  or  procures  a  will 
to  be  written^  under  which  he  takes  a  considerable  oenefit^  this  in 
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itself  is  a  circumstance  sufficient  to  excite  suspicion,  requiring  ex- 
planation ;  courts  and  juries  should  make  haste  slowly  in  estab- 
lishing such  an  instrument,  and,  as  a  rule,  should  require  clear 
proof  of  the  honesty  of  the  alleged  testamentary  paper  before 
giving  effect  to  it  as  a  valid  will.  This,  of  course,  can  only  be  done 
when  a  contest  is  waged  over  the  legality  and  bona  fiaea  of  the 
transaction  by  parties  who  have  an  interest  in  the  estate  of  which 
it  professes  to  make  a  disposition. 

It  has  been  well  said  a  court  ought  not  to  pronounce  in  favor  of 
such  a  will  unless  the  suspicion  is  removea,  and  it  is  judicially 
satisfied  that  the  paper  propounded  does  express  the  true  will  of 
the  deceased.  The  tacts  to  be  proved  in  such  case  are,  that  the 
party  executing  the  will  clearly  understood  and  freely  intended  to 
make  that  disposition  of  his  property  which  the  instrument  pur- 
ports to  direct. 

It  is  incumbent  on  the  proponents  of  a  will  in  every  such  case 
to  do  more  than  prove  formal  execution ;  they  must  take  up  the 
burden  of  removing  the  suspicion  with  which  every  such  transac- 
tion is  justly  viewed,  and  tnis  imposes  on  them,  in  the  first  in- 
stance, the  obligation  of  proving  due  execution,  and  also  that  the 
testator  clearly  understood  what  disposition  he  had  made  of  his 
property. 

But  in  the  case  as  it  is  put  by  our  Supreme  Court,  where  old  age 
and  bodily  infirmity  and  sorrow  have  pressed  with  a  heavy  hand 
on  one  who  executes  a  testamentary  paper,  and  impairment  of  the 
mental  faculties  is  either  apparent,  or  the  jury  may  find  it  as  a  fact 
fairly  to  be  inferred  from  tne  evidence,  the  attorney  or  scrivener,  or 
other  person  standing  in  a  confidential  relation  to  the  testator,  who 
has  written  himself  or  his  famil}'  into  the  will  for  a  large  interest, 
must  not  only  prove  the  legal  execution  of  the  instrument,  and  re- 
move the  suspicion  with  which  the  law  looks  at  such  a  transaction, 
even  when  the  testator  is  of  sound  mind,  but  he  must  go  further 
when  the  mind  is  impaired,  and  show  clearly  that  the  testator 
understood  the  nature  of  the  testamentary  disposition  he  was 
making  of  his  property,  which  includes  a  knowledge  of  the  value 
of  his  estate,  and  what  amount  will  pass  by  the  will  to  the  attorney 
or  scrivener  who  prepared  it.  The  Supreme  Court  say,  every  man 
who  draws  a  will  in  his  own  favor,  under  such  circumstances, 
should  know  that  he  will  be  required  to  prove  affirmatively  all  the 
circumstances  connected  with  the  drawing  of  the  will,  and  that  it 
must  appear  that  the  alleged  teatalor  was  laboring  under  no  viistakai  ap- 
prehension as  to  the  value  of  his  property^  and  the  amount  he  was  giving 
to  his  confidential  adviser. 

The  court  further  say,  there  was  evidence  enough  to  carry  this 
case  to  a  jury  that  the  testator  was  not  the  same  man,  physically 
and  intellectually,  when  he  executed  the  codicil  as  when  he  exe- 
cuted the  original  will.  A  jury  might  reasonably  so  conclude  from 
the  evidence. 

I  do  not  understand  this  passage  of  the  opinion  to  contain  an  as- 
sertion that  John  L.  Neil  was  not  the  same  man,  physically  and 
intellectually,  when  he  executed  the  codicil  that  he  was  when  he 
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executed  the  original  will.  The  court  intend  to  sa}',  that  upon  the 
evidence  which  was  before  them,  there  was  sufficient  to  raise  a 
question  to  be  decided  by  the  jury,  whether,  physically  and 
intellectually,  the  testator's  condition  had  changed  for  the  worse. 

Then,  the  court  say,  the  onus  was  thrown  on  Yardley  to  prove 
that  Neill  fully  understood  the  value  of  his  property,  and  the 
probable  residue  after  paying  all  his  legacies. 

That  which  gives  especial  significance  to  these  principles  of  law 
as  applicable  to  the  case  now  on  trial  is,  that  the  language  as  just 
quoted  was  enunciated  in  this  estate  when  questions  connected  with 
it  went  up  on  appeal  from  a  decree  of  the  Orphans'  Court,  and  we 
need  look  no  further  for  a  safe  and  true  rule,  by  which  to  be 
guided,  in  endeavoring  to  arrive  at  a  correct  conclusion  upon  the 
questions  of  fact  which  are  to  be  determined  by  your  verdict. 

The  court  hold,  that  a  testator  may  be  in  the  possession  of  his 
mental  faculties,  amply  sufficient  to  enable  him  to  make  a  will,  yet 
if  shown  to  be  weak  in  mind,  from  what  cause  it  matters  not,  and 
the  person  whose  advice  has  been  sought  and  taken  receives  a  large 
benefit  under  the  instrument  propounded  as  a  will,  it  must  be 
shown  affirmatively  that  the  alleged  testator  had  full  understand- 
ing of  the  nature  of  the  dispositions  contained  in  it. 

The  court,  as  you  will  perceive,  do  not  contemplate  a  case  ia 
which  the  mind  is  destroyed,  but  where  the  testator  is  weak  in 
mind,  whether  that  be  his  natural  condition,  or  whether  such 
mental  weakness  is  the  result  of  old  age,  bodily  infirmity,  great 
sorrow,  or  other  cause  tending  to  produce  such  weakness. 

In  every  such  case  the  agent  who  is  thus  benefited  must  make  it 
clear  that  the  act  is  not  only  the  free,  but  that  it  was  the  intelligent 
act  of  the  testator.  Such  intelligence  must  embrace  not  only  a 
knowledgje  of  the  property  to  be  disposed  of,  but  how  much  of  it 
the  confidential  adviser  or  agent  would  take  under  the  will. 
Before  Cathberisonh  Appeal^  this  Question  had  been  considered  in  the 
case  of  Boyd  vs.  Boyd,  It  was  there  held  that  the  legal  presump- 
tion is,  in  the  case  of  a  testator  who  is  of  weak  mind,  that  an 
agent,  or  friend  or  adviser,  who  thus  benefits  himself,  exercised  an 
undue  influence  over  the  mind  of  a  testator,  and,  in  so  doing,  has 
abused  the  confidence  reposed  in  him.  And  this  inference  is  all 
the  more  legitimate  where  he  is  not  of  the  blood  of  the  testator,  or 
is  not  related  to  him  by  marriage.  This  presumption  is  founded 
on  the  fact  that  it  is  contrary  to  that  which  is  usual  and  customary 
under  such  circumstances;  but  this  presumption  is  greatly  lessened 
when  it  appears  that  the  testator  is  without  kindred  or  relation- 
ships, which  was  the  case  with  John  L.  Neill,  for  then  there  are 
none  who  have  claims  as  the  natural  objects  of  his  bounty.  Still, 
it  cannot,  we  think,  be  held  that  the  presumption  does  not,  in  some 
degree,  hold  in  every  such  case,  because  it  is  of  the  highest  impor- 
tance that  every  mentally  weak  person  should  be  protected, 
especially  if  he  be  aged  and  suffering  under  bodily  mfirmity, 
against  that  class  of  persons  who  are  designated  by  the  Supreme 
Court  as  the  cunning  and  the  crafty.  In  Boyd^s  Case  it  was  held 
that  the  scrivener  was  derelict  in  his  trust  in  not  explaining  to  the 
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testator  how  much  he  would  take  under  the  residuary  clause  of  the 
will.  The  court  saj,  the  scrivener  should  have  placed  before  Boyd 
a  calculation,  showing  what  the  residue  given  to  the  executor  would 
probably  be ;  and  add,  in  the  relation  in  which  he  stood,  it  was  in- 
cumbent on  him  to  have  done  this.  This  was  said  in  the  case  of  a 
man  seventy-two  years  of  age,  who  was  not  prostrated  by  sickness, 
who  went  to  the  house  of  the  scrivener  and  asked  him  to  write  his 
will,  who,  though  spoken  of  as  rather  of  weak  mind,  had  been  a 
successful  man  in  tne  conduct  of  his  business,  had  accumulated  a 
fortune  amounting  to  $30,000.  He  was  illiterate,  could  not  more 
than  read  and  write  his  name.  It  was  in  a  case  of  this  kind  that 
the  Supreme  Court  applied  the  rule  of  presumption  against  the 
scrivener,  and  held  that  it  was  incumbent  on  him  to  show  to  the 
satisfaction  of  the  jury  full  knowledge  on  the  part  of  the  testator 
of  the  contents  of  his  will,  and  how  much  he,  tne  scrivener,  would 
take  under  its  residuary  clause.  Boyd  vs.  Boyd  is  not  in  all  respects 
exactly  like  the  present  case ;  this  case,  in  some  of  its  features,  is 
weaker,  and  in  other  a  much  stronger  case  than  Boyd  vs.  J5o//d,  to 
which  the  principle  of  presumption  against  a  scrivener  and  residuary 
legatee  was  applied.  I  do  not  understand  the  plaintiffs  as  denying 
the  correctness  of  this  proposition  ;  thev  have,  therefore,  addressed 
themselves  to  the  necessity  of  sjitisfying  you  that  the  testator's 
mind  was  not  weakened  or  impaired  on  the  2d  day  of  December, 
1876.  This  they  contend  is  iairly  to  be  regarded  as  established 
upon  a  consideration  of  all  the  evidence  in  the  cause,  especially 
that  portion  of  it  which  covers  the  preparation  and  execution  of  the 
codicil. 

If  vou  are  satisfied  that  the  testator's  mental  force  had  not  abated, 
that  his  mind  had  not  become  weak,  and  that  neither  fraud  or  undue 
influence  had  been  practised  on  him,  and  that  this  codicil  contains 
the  true  testamentary  purpose  of  John  L.  Neill,  your  verdict  should 
be  in  favor  of  the  plaintiffs.  But  if  you  find  that  the  testator's  mind 
had  weakened,  then  a  plain  and  manifest  obligation  rests  on  the 
plaintiffs  to  make  it  clear  that  this  is  the  free  and  intelligent  act  of 
the  testator;  free,  in  the  sense  that  the  codicil  contains  his  own 
uncontrolled  purposes  and  desires,  that  the  undue  influence  or 
management  of  John  S.  Yardley  was  not  th^  agencv  which  brought 
about  the  material  changes  which  the  codicil  effects  in  the  pre- 
viously expressed  testamentary  purposes  of  the  testator,  as  they 
appear  in  the  will  of  1874.  And  intelligent,  in  the  meaning  that 
Jonn  L.  Neill  understood,  not  only  the  property  he  possessed,  but 
the  amount  he  was  giving  to  Yardley.  Nothing  short  of  this  will 
satisfy  the  requirements  of  the  law  which  is  applicable  to  this 
cause. 

The  obligation  which  is  imposed  on  a  confidential  adviser  under 
such  circumstances  does  not  trench  on  the  admitted  doctrine  that 
a  will  is  not  to  be  overthrown  when  it  is  clear  that  the  person  exe- 
cuting it  was  of  sound  mind,  and  understood  its  contents,  and  was 
not  unduly  influenced.  Nor  does  it  matter  that  the  person  bene- 
fited is  not  related  to  the  testator.  To  every  one  who  is  of  a  sound 
mind  is  given  the  right  to  dispose  of  his  property  in  any  manner 
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he  may  deem  proper,  either  by  gift  or  devise,  and  if  the  act  is  free 
from  fraud  or  undue  influence  it  is  not  illegal  to  make  the  adviser 
or  scrivener  or  confidential  friend  the  chief  or  sole  recipient  of  a 
testator's  bounty.  The  two  recently  decided  cases  of  Frew  vs.  Clark 
and  Harrison^s  Appeal,  which  were  cited  in  your  hearing,  amply  sus- 
tain this  view  ot  the  law,  if  recent  decisions  of  our  own  Supreme 
Court  are  at  all  necessary  to  give  emphasis  to  a  doctrine  or  principle 
of  the  law  which  has  been  so  long  and  so  repeatedly  mamtained. 
In  each  of  these  two  cases  the  testamentary  paper  was  in  the  hand- 
writing of  the  person  who,  for  himself  or  for  his  family,  took  a  large 
interest  under  it.  But  in  each  instance,  the  testator  being  at  tne 
time  in  good  health,  and  there  being  the  most  ample  proof,  not  only 
of  undoubted  testamentary  capacity,  but  that  in  neither  case  had 
the  mind  become  weak,  and  there  being  nothing  to  Hupport  a  charge 
of  fraud  or  undue  influence,  the  will  in  each  case  was  supported ;  in 
the  latter  instance  without  sending  the  case  to  a  jury. 

I  repeat  the  proposition  that  it  is  not  illegal  or  contrary  to  the 
policy  of  the  law  to  permit  an  attorney  or  scrivener  who  draws  the 
will  to  take  a  large  interest  under  it,  where  mental  capacity  is  clear 
and  the  act  is  shown  to  be  the  free  and  intelligent  act  of  the  testator. 
We  have  nothing  to  do  with  the  wisdom  of  the  law  which  permits 
this  to  be  done,  nor  can  a  will  be  set  aside  because  it  is,  in  our  judg- 
ment, unreasonable  or  unjust  in  its  provisions.  If  it  possesses  all 
the  requisites  of  a  last  will  and  testament,  it  is  to  be  carried  into 
eff*ect.  The  rule  is  well  stated  by  Lowrie,  C.  J.,  in  Dean  vs.  Negley, 
6  Wright,  317,  when  he  says,  the  will  of  a  man  who  has  testamentary 
capacity  cannot  be  avoided  merely  because  it  is  unaccountably  con- 
trary to  the  common  sense  of  the  country.  This  will,  if  not  con- 
trary to  law,  stands  for  the  law  of  the  descent  of  his  property, 
whether  his  reason  for  it  be  good  or  bad,  if  indeed  they  be  his  own, 
uninfluenced  by  unlawful  influence  from  others.  But  yet  every 
will  like  the  present  one,  executed  under  the  circumstances  which 
are  shown  to  have  surrounded  the  preparation  and  execution  of 
this  codicil,  or  under  strongly  analogous  circumstances,  where  an 
estate  of  considerable  value  is  largely  given  to  the  person  who  drew 
the  will  or  codidil,  and  where  the  mind  has  become  weak,  starts 
with  a  cloud  of  suspicion  surrounding  it,  and  upon  such  person 
rests  the  obligation  of  showing  not  only  the  possession  of  testa- 
mentary powers,  but  that  the  testator  knew  how  much  he  was  giving 
to  the  attorney  or  scrivener. 

The  first  of  these  necessities  the  plaintiffs  claim  they  have  estab- 
lished beyond  doubt,  and  they  ask  you  to  find,  as  a  fact  proven  in 
the  cause,  that,  on  the  evening  of  the  2d  of  December,  1876,  the 
testator  was  possessed  of  a  sound  and  disposing  mind,  memory  and 
understanding ;  that  he  understood  perfectly  what  he  was  doing ; 
that  his  mind  was  not  weak,  and  that  the  execution  of  this  codicil 
was  not  only  his  free,  but  that  it  was  also  his  intelligent  act.  You 
are  to  find  whether  these  conclusions  are  supported  by  the  evi- 
dence. 

Upon  the  second  proposition,  namely,  full  knowledge  by  the 
testator,  not  only  of  the  value  of  his  property,  but  also  what  pro- 
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portion  of  it  he  was  giving  to  John  S.  Yardley,  the  contention  of 
the  plaintiffs  is  that,  having  shown  that  testator's  mind  had  not 
failed,  that,  in  the  language  of  Dr.  Drysdale,  it  had  not  begun  to 
give  way,  they  claim  that  they  have  done  all  that  the  law  requires 
them  to  do ;  and  that  this,  taken  in  connection  with  the  proof  of 
actual  knowledge  of  the  contents  of  the  codicil  by  Neill,  as  shown, 
first,  by  the  instructions  given  by  the  testator  for  its  preparation ; 
second,  the  reading  of  the  draugnt  by  Yardley  to  him  on  the  morn- 
ing, and  of  the  engrossed  codicil  on  the  evening,  of  the  2d  of  De- 
cember; and,  third,  by  the  reading  of  the  will  and  codicil  to  Neill 
again  by  Miss  Lambert  on  the  4th  of  December,  and  there  being  no 
proof  of  fraud  or  undue  influence  practised  on  the  testator,  your 
verdict  should  be  in  favor  of  the  plaintiffs  on  each  one  of  the  issues. 
This  is,  I  think,  a  sound  proposition  of  law,  if  you  find,  ui>on  the 
consideration  of  the  entire  evidence,  that  all  that  plaintins  claim 
has  been  established  by  the  proofs.*  This  assumes,  however,  the 
proof  of  unimpaired  mental  powers,  and. gives  credit  to  the  state- 
ment of  Yardley,  that  the  instructions  for  the  preparation  of  the 
codicil  were  given  to  him  by  Neill  exactly  as  he  has  embodied  them 
in  the  instrument,  which  statement  is  flatly  contradicted  by  Miss 
Lambert  It  assumes  as  proved,  also,  that  Yardley  rea*d  this  codicil, 
just  as  it  now  stands,  in  all  its  parts,  to  the  testator  on  the  2d  of 
December,  which  statement  depends  wholly  on  the  credit  which  you 
give  to  his  testimony ;  no  other  witness  is  able  to  say  that  he  did. 
And  it  is  beyond  question  that  the  evidence  does  not  show  that 
Neill  read  it  or  attempted  to  read  it,  nor  was  he  requested  to  read  it 
by  Yardley.  It  also  assumes  that  Neill  had  a  full  understanding 
of  how  much  he  was  giving  to  his  scrivener  when  the  codicil  was 
read  to  him  by  Miss  Lambert  on  the  4th  of  December. 

If  the  plaintiffs  have  not  been  able  to  support  their  claim  of  the 
possession  by  Neill  of  full  knowledge  of  the  practical  effect  of  the 
residuary  clause  of  the  codicil,  upon  this  basis — the  basis  of  a  mind 
that  had  not  become  impaired — you  are  to  say  whether,  by  the  evi- 
dence, they  have  been  able  to  support  it  at  all.  No  one  pretends  to 
say  that  at  any  time  an  explanation  was  made  to  the  testator  of 
what  would  be  the  eff'ect  of  the  residuary  clause  of  the  will,  which 
gives  to  Yardley  all  that  remains  after  paying  the  reduced  legacies: 
what  that  residue  would  probably  amount  to;  nor  was  anything 
said  about  the  value  of  the  estate  of  which  the  testator  was  then 
disposing.  Nor  is  it  pretended  that,  following  the  course  which  the 
Supreme  Court  said  should  have  been  pursued  in  Boyd  vs.  Boydy 
was  a  statement  made  out  and  laid  before  the  testator,  showing  the 
amount  of  his  property  and  how  much  Yardley  would  take  under 
the  codicil.  Miss  Lambert  says  that  no  such  explanation  was  made 
by  any  one.  Yardley  says  that  he  did  not  give  any  explanation  to 
Neill  of  the  amount  which  would  probably  be  taken  by  him  under 
the  residuary  clause.  The  subscribing  witnesses  did  not  attempt  to 
enlighten  the  testator  on  this  or  any  other  point  when  the  paper 
was  executed.  Miss  Lambert  further  says,  that  Neill  said,  I  give 
John  S.  Yardley  $10,000,  which,  if  true,  and  that  you  are  to  decide, 
would  go  very  far  towards  showing  an  entire  misapprehension  on 
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the  part  of  the  testator  of  the  practical  effect  of  this  residuary  clause, 
and  is  wholly  inconsistent  with  the  theory  on  which  the  plaintifTs 
case  rests,  that  Neill  knew  perfectly  what  he  was  doing,  his  mind 
being  as  clear  and  strong  as  it  had  ever  been,  and  that  he  fullv  un- 
derstood how  much  he  was  giving  in  the  form  of  legacies,  and  tliat 
the  entire  balance  of  his  property  would  go  to  Yardley.  If  Neill's 
mind  was  unimpaired,  the  law  implies  that  he  knew  all  this,  and 
not  only  that  he  knew  it,  but  that  ne  intended  to  make  just  such  a 
disposition  of  his  estate  as  is  contained  in  the  codicil.  But  if  he 
said  I  give  John  S.  Yardley  $10,000,  it  will  be  very  hard  to  reconcile 
that  statement  with  the  belief  that  he  understood  at  the  same  time 
that  he  was  giving  him  several  hundred  thousand  dollars.  If  his 
mind  was  impaired  from  any  cause  whatever,  the  plaintiffs  have 
failed  to  show  you  that  the  slightest  attempt  was  made  to  enlighten 
the  testator,  or  to  explain  to  hmi  the  practical  outcome  to  Yardley 
under  this  residuarv  clause,  or  that  he  knew  it  without  such  ex- 
planation. In  the  latter  contingency  this  was  a  duty  imposed  on 
Yardley  which  he  did  not  perform. 

As  the  Supreme  Court  said,  in  Boyd  vs.  Boyd^  I  say  to  you,  ap- 
plying it  to  this  case,  if  you  find  that  John  L.  Neill's  mind  had 
weakened  uTider  the  effects  of  age,  a  serious  affection  of  the  brain, 
loss  of  bodily  vigor  and  grief  over  the  death  of  his  wife,  or  from 
any  other  cause,  this  throws  upon  the  plaintiffs  in  the  issues  the 
necessity  of  showing  that  the  provisions  of  the  will  were  fully  ex- 
plained to,  and  were  understood  by  the  testator,  and  were  fully 
assented  to  by  him ;  or,  what  would  be  a  full  equivalent  for  such 
explanation  of  the  contents  of  the  will,  namely,  clear  and  satisfac- 
tory proof  that  such  explanation  was  not  necessary,  the  testator 
himself,  by  his  statements  or  declarations,  or  by  specific  instructions 
in  regard  to  his  will,  having  shown  that  he  thoroughly  understood 
the  value  of  his  estate  and  how  much  would  remain  after  the  lega- 
cies were  paid.  Anything  short  of  this  would  not  satisfy  the  re- 
quirements of  the  law  as  it  is  laid  down  in  Boyd  vs.  Boyd  and  in 
CathberisorCs  Appeal,  That  which  mav,  I  think,  be  substituted  for 
the  statement  spoken  of  in  Boyd  vs.  boyd^  does  not  meet  litendly 
the  requirements  of  that  Ciise ;  but,  while  that  which  the  court  have 
there  said  is  of  no  uncertain  sound,  I  regard  it  more  in  the  light  of 
a  statement  of  what  would  be  advisable  or  proper  to  do  in  similar 
circumstances,  so  that  the  information  given  to  a  testator  might 
afterwards  speak  for  itself,  being  in  writing,  and  in  the  form  of  a 
statement  easy  to  be  understood ;  but  if  it  could  be  shown  that  this 
was  wholly  unnecessary,  because  it  appeared  that  the  testator  showed 
b5'  his  declarations  full  knowledge  of  his  estate,  what  he  wanted  to 
do  with  it,  of  what  it  consisted,  and  how  much  would  remain  after 
paying  legacies,  I  do  not  understand  that  what  is  said  in  Boyd  vs. 
Boyd^  of  what  ought  to  be  done,  is  in  all  cases  to  be  followed  where 
a  necessity  for  so  doing  does  not  exist 

This  case,  you  will  therefore  see,  hinges  to  a  great  extent  on  the 
possession  by  the  testator  of  a  mind  that  had  not  weakened  or  be- 
come impaired  on  the  second  of  December,  1876;  this  implies  the 
retention  of  memory,  understanding  and  will,  and  is  therefore  to 
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be  decided  mainly  by  the  evidence  in  the  cause,  which  bears 
directly  or  indirectly  on  this  question. 

If  you  believe  it  has  been  shown  that  the  testator's  mind  had 
not  become  impaired — that  his  memory  and  understanding  re- 
tained their  full  powers — that  his  will  was  as  resolute  and  unyield- 
ing as  before  he  was  stricken  with  what  Dr.  Drysdale  character- 
izes as  an  incurable  malady,  your  way  would  seem  to  be  clear  in 
rendering  a  verdict  in  favor  of  the  plaintiffs  on  all  the  issues ;  first, 
that  this  is  a  true  codicil  to  the  will  of  John  L.  Neill ;  second,  that 
he  was  of  sound  and  disposing  mind  when  it  was  executed ;  and 
third,  that  it  was  not  obtained  by  imposition  or  fraud ;  for  if  all 
that  Miss  Lambert  has  testified  to,  ot  the  part  taken  by  Yardley 
when  he  met  the  testator  at  his  home,  on  the  first  of  December,  is 
true,  it  would  not  amount  in  law  to  the  exercise  of  undue  influence 
over  such  a  mind  and  will  as  were  possessed  by  the  testator  when 
he  was  in  full  possession  of  his  faculties.  According  to  her  testi- 
mony, that  which  he  said  amounted  to  no  more  than  suggestions, 
which  he  was  legally  authorized  to  make,  and  if  not  pressed  to  such 
a  degree  as  to  control  and  overcome  the  purpose  of  the  testator,  it 
would  not  amount  to  undue  influence  which  would  render  this 
codicil  void.  And  if  nothing  was  said  at  that  time  in  relation  to 
the  residuary  clause,  and  Yardley  wrote  it  of  his  own  motion  into 
the  codicil,  which  was  afterwards  brought  fully  and  clearly  to  the 
knowledge  of  Neill,  and  being  possessea  of  a  mind  not  then  weak- 
ened, he  accepted  what  had  been  written  for  him,  was  satisfied  with 
it,  approved  and  adopted  it  as  his  own,  he  had  a  perfect  right  to  do 
so,  and  if  his  mina  was  unimpaired,  the  law  implies  that  he 
understood  the  nature  and  eficct  of  that  which  he  was  doing. 

On  the  other  hand,  if  the  evidence  satisfies  you  that  testator's 
mind  had  weakened,  that  he  had  gone  down  both  physically  and 
mentally  under  the  afflictions  which  fell  upon  him,  or,  as  the  Su- 
preme Court  say,  if  this  inquiry  leads  you  to  the  belief  that  men- 
tally and  physically  he  was  not  the  John  L.  Neill  as  when  he  wrote 
the  original  will  of  1874,  then  you  are  to  say  whether  all  that  the 
law  in  such  a  case  requires  has  been  made  to  appear.  As  I  have 
previously  said,  there  was  no  attempt  to  explam  the  contents  of 
the  codicil.  Nothing  was  said  of  tne  value  of  the  estate,  or  what 
the  residuary  portion  of  it  would  probably  amount  to,  or  the 
amount  of  the  legacies  which  were  given  by  the  will  of  1874,  or  to 
what  extent  they  had  been  cut  down  by  the  codicil  of  1876.  Is 
there  any  other  evidence  in  the  cause  that  shows  clearly  that  though 
his  min5  had  weakened,  his  memory  and  understanding  were  suf- 
ficiently strong  and  clear  to  have  enabled  him  to  understand  the 
nature  of  his  testamentary  dispositions,  and  that  he  did  in  fact 
fully  and  beyond  question  understand  them.  To  doubt  in  a  case 
of  this  character,  where  the  confidential  adviser,  being  a  stranger, 
writes  himself  as  entitled  to  take  the  bulk  of  this  large  estate,  in  a 
codicil  prepared,  and  its  execution  supervised,  b^  himself,  would 
warrant  you  in  finding  against  the  valiaity  of  the  mstrument.  The 
law  is,  that  in  such  a  case  it  can  be  established  only  on  the  most  clear 
and  satisfactory  proof;  if  it  is  wanting  in  this  respect^  it  ought  not 
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to  be  allowed  to  Bland.  More  especially  is  this  so,  if  you  are  not 
satisfied  that  the  testator  understood  how  much  of  his  estate  would 
pass  to  Yardley,  by  the  words,  "  the  residue  of  my  estate."  It  is 
necessary  that  it  should  be  shown  that  the  testator  comprehended 
this  clause  of  the  codicil  in  its  full  significance,  understanding  the 
amount,  or  about  the  amount,  he  was  giving  to  the  residuary 
legatee.  If,  therefore,  the  evidence  satisfies  you  that  Neill's  mind 
was  impaired  on  the  second  of  December,  1876,  and  it  does  not 
clearly  and  satisfactorily  appear  that  he  understood  how  much  of 
his  property  he  was  giving  to  Yardley  by  the  residuary  clause,  such 
a  conclusion  would  justify  you  in  finding  in  favor  of  the  defend- 
ants on  the  first  and  thiri  of  the  issues  on  which  you  will  be  re- 
(][uired  to  pass,  even  though  you  should  find  in  favor  of  the  plain- 
tiffs on  the  second  of  the  issues,  whicli  covers  the  question  of 
testamentary  capacity,  which  may  exist  though  the  mind  be  weak- 
ened and  impaired. 

And  now,  gentlemen,  I  do  not  intend  to  review  at  length  the  evi- 
dence, which  has  been  commented  on  with  so  much  fullness  and 
ability  by  the  counsel  in  the  cause.  If  you  are  not  now  advised  of 
all  that  can  be  said  on  each  side  of  this  controversy,  so  far  as  the 
evidence  sheds  or  tends  to  shed  light  upon  it,  I  do  not  think  a  fur- 
ther review  of  it  by  me  could  aid  you  in  your  deliberations.  A 
brief  reference  to  the  testimony  by  way  of  classification,  with  some 
passing  remarks  as  to  certain  portions  of  it,  is  all  that  I  shall 
attempt  to  do. 

The  witnesses  who  are  the  most  material  in  support  of  the  con- 
tention, that  this  is  a  true  and  valid  instrument,  are  Dr.  Drys- 
dale,  John  S.  Yardley,  McPherson  and  Keeney.  In  the  order  in 
which  they  are  named,  they  may  be  regarded  as  claiming  the 
consideration  of  the  jury. 

The  testimony  of  Dr.'Drysdale  is  entitled  to  greater  considera- 
tion than  that  of  either  of  the  other  witnesses  produced  in  support 
of  the  will.  His  professional  training  and  experience  counts  much 
in  his  favor.  He  is  a  gentleman  of  intelligence  and  integrity.  In 
the  discussion  of  the  evidence,  no  question  was  raised,  or  doubt 
suggested  as  to  the  good  faith  and  honesty  which  characterized  all 
that  was  said  by  him.  The  correctness  of  his  recollection,  and  the 
soundness  of  his  opinions  are,  however,  fair  subjects  for  the  con- 
sideration of  the  jury,  when  his  testimony  is  weighed  in  connection 
with  tlie  other  evidence  in  the  cause. 

But  that  wliich  entitles  what  he  has  said  to  special  attention  and 
consideration  is,  that  he  was  the  physician  of  John  L.  Neill  from 
the  4th  of  November,  1876,  when  testator  was  first  paralysed,  until 
he  left  for  Europe  in  May  following,  visiting  him  once  and  often 
twice  every  day.  He  had  been  the  family  physician  of  the  testator 
for  several  years,  was  well  acquainted  with  nim,  and  was  attending 
Mrs.  Neill  when  the  first  stroke  of  paralysis  fell  on  her  husband. 
The  law  attaches  great  importance  to  the  testimony  of  one  who 
stands  in  the  relation  of  physician  to  a  testator  whose  mental  and 
physical  condition  becomes  the  subject  of  judicial  inquiry,  and  for 
very  good  and  manifest  reasons.    He  is  regarded  as  peculiarly 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  129 

qualified  to  understand  the  condition  of  his  patient;  he  ought 
better,  perhaps,  than  any  one  else  be  able  to  form  a  correct  iudg- 
raent  of  his  bodily  infirmity,  and  also  in  what  manner  such  in- 
firmity may  have'aflfected  the  mental  faculties  of  his  patient,  if 
they  have  been  affected  at  all.  The  relation  between  Dody  and 
mind  ought  to  be  the  subject  of  observation  and  consideration, 
where  there  is  reason  to  believe  that  one  is  injuriously  affecting  the 
other. 

Dr.  Drysdale  says,  that  the  mental  condition  of  John  L.  Neill 
did  receive  careful  and  constant  consideration  from  him ;  knowing 
the  insidious  character  of  his  disease  he  kept  careful  watch  over 
him,  with  the  purpose  of  ascertaining  what  progress  the  disease  was 
making,  as  sucn  progress  might  be  evidenced  fay  a  change  for  the 
worse  of  the  mental  faculties.  He  says  that  such  change  did  not 
come  over  the  testator  until  aphasia  set  in,  about  the  middle  of 
February ;  says  that  before  that  time  there  was  no  breaking  down. 
Referring  to  the  2d  of  December,  he  says,  his  mind  was  as  clear 
and  vigorous  as  ever  it  was ;  saw  nothing  to  indicate  that  his  mind 
was  breaking  down.  From  his  observation  of  Mr.  Neill's  condition, 
and  from  conversations  held  with  him,  he  says:  ^*I  believe  his 
mind  was  perfectly  sound  and  unaffected  at  that  time  "-'-when  the 
codicil  was  executed.  You  will  recall  what  the  doctor  said  in  rela- 
tion to  conversations  held  with  the  testator  in  regard  to  his  stocks, 
about  William  Cuthbertson  and  the  alteration  of  his  will,  all  of 
them  after  the  4th  of  November,  and  up  to  and  perhaps  after  the 
middle  of  February.  That  he  learned  to  write  his  name  with  his 
left  hand.  The  further  particulars  of  what  was  said  by  the  witness, 
tending  to  establish  mental  soundness,  I  must  refer  to  your  own 
recollection. 

As  against  this  conclusion,  it  has  been  shown  by  the  testimony 
of  the  doctor  that  he  had  two  strokes  of  paralysis,  if  not  three,  in- 
clines to  the  opinion  that  he  had  but,  two,  won't  be  certain,  before 
tlie  2d  of  December.  These  attacks  produced  softening  of  the 
brain,  which,  he  said,  as  a  rule,  is  an  incurable  malady,  and  such 
it  proved  to  be  in  the  case  of  the  testator.  Gave  Miss  Lambert 
warning  a  day  or  two  before  the  2d  of  December  that  Neill  was  in 
a  critical  or  cfangerous  condition.  This  he  says  for  greater  caution 
only.  Speech  thickened  after  second  attack.  Leg  somewhat 
paralyzed  when  codicil  was  executed. 

I,  of  course,  do  not  give  more  than  a  very  brief  abstract  of  the 
testimony  of  this  witness,  and  must  ask  you  to  recall  such  portions 
of  it  as  I  have  omitted,  if  it  is  deemed  by  you  to  be  important. 

I  have  stated  that  John  S.  Yardley  may  be  regarded  as  next  in 
importance  to  that  of  Dr.  Drysdale.  His  testimony  has  relation, 
like  that  of  the  doctor,  to  the  precise  time  when  the  codicil  was  pre- 
pared and  signed.  Its  special  significance  is,  that  it  has  an  impor- 
tant bearing  not  only  on  the  fact  of  execution,  and  on  the  condition 
of  the  testator's  mind  on  the  first  and  second  days  of  December ; 
but  its  greatest  importance  may  be  found  to  consist  in  its  bearing 
upon  the  question  whether  the  testator  understood  at  the  time 
the  full  effect  of  what  he  was  doing?  Yardley  says  that  instruc- 
9  Vol.  15. 
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tions  were  given  to  him  by  the  testator  to  make  all  the  reductions 
which  are  mentioned  in  the  codicil.  Nothing  that  I  recall  was  said 
in  relation  to  the  value  of  the  estate,  except  what  may  be  inferred 
as  to  a  portion  of  it,  as  evidenced  by  NeilFs  reply  to  Yardley's  ques- 
tion, **  Will  vour  personal  estate  hold  out  to  pa^  the  legacies  ?  "  and 
the  answer,  "  I  thmk  it  will."  Upon  the  Question  of  the  condition 
of  Neiirs  mind,  the  answer  of  Neill  may  nave  an  important  bear- 
ing in  your  judgment,  or  it  may  not,  according  to  the  weight  which 
you  shall  give  to  it  in  connection  with  the  other  portions  of  the 
testimony.  I  shall  enter  upon  no  extended  analysis  of  Yardley's 
testimony.  It  will  not  be  aifficult  to  recall  the  principal  features 
of  it.  That  he  was  sent  for,  and  that  he  went  to  1425  Arch  street, 
and  saw  the  testator,  on  the  evening  of  the  first  of  December,  are 
undisputed  facts  in  this  cause.  His  account  of  what  took  place  at 
that  interview,  if  believed,  is  most  important  in  support  of  the  case 
of  the  plaintiffs.  It  stands,  however,  contradicted  m  nearly  all  of 
its  most  material  statements.  Either  Miss  Lambert  or  John  S. 
Yardley  have  sworn  to  much  that  one  or  the  other  must  have  known 
is  untrue.  His  testimony  should  be  carefully  scanned.  If  it  is  be- 
lieved, it  ought  to  be  accepted  and  given  its  proper  consideration  in . 
the  cause.  If  it  is  disbelieved,  it  should  be  cast  out,  and  allowed 
to  have  no  weight  with  you.  Motives  of  the  most  powerful  charac- 
ter press  on  a  witness  occupying  a  relation  to  a  cause  like  that  now 
occupied  by  John  S.  Yardley.  Character,  reputation  and  fortune, 
for  him  or  for  his  heirs,  are  involved  in  this  issue.  These  are  con- 
siderations which  too  often  induce  witnesses  to  depart  from  the 
.  truth ;  to  take  upon  themselves  the  crime  of  penury,  and  so  much 
regard  was  had  by  our  law  for  the  infirmity  of  human  nature  in 
this  particular  that  it  is  only  within  a  few  years  that  witnesses  who 
have  a  pecuhiary  interest  in  a  cause  have  been  allowed  to  testify  in 
their  own  behalf.  This  barrier  has  been  taken  down,  and  the  way 
to  the  witness  stand  is  now  almost  unobstructed.  Whether  this  is  the 
part  of  wisdom,  may  well  be  questioned.  This  does  no  more,  how- 
ever, than  remove  the  disability ;  the  credibility  of  the  witness  is 
left  with  the  jury.  The  jury  are  still  to  say  whether  they  believe 
or  disbelieve  that  which  a  witness  has  sworn  to,  and  testimony 
should  always  be  weighed  in  the  light  of  motive,  which  may  be  re- 
garded as  having  operated  on  the  mind  of  the  person  at  the  time  at 
which  it  was  given.  The  principle  to  which  I  have  just  referred 
applies  not  only  to  the  testimony  of  Yardley,  but  also  to  that  of 
William  Cuthbertson  and  Mrs.  Murphy,  both  of  whom  have  a 
pecuniary  interest  in  the  result  of  this  suit.  They  gain  or  lose  as 
this  codicil  is  sustained  or  set  aside ;  but  their  money  interest  is  in- 
significant compared  with  Yardley's,  and  they  are  not  influenced 
by  the  same  motive  to  swear  their  side  of  the  case  to  a  successful 
result,  in  view  of  a  verdict  which  may  condemn  Yardley  to  ob- 
liquity and  reproach  for  the  balance  of  his  life.  In  considering  the 
testimony  in  this  cause  matters  of  this  character  should  not  be  over- 
looked. Not  that  witnesses  who  are  interested  in  a  cause  may  not. 
and  as  a  rule  do,  swear  to  that  which  they  believe  to  be  true,  and 
it  is  not  tfiat  interest  necessarily  leads  to  perjury,  but  considerations 
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of  this  character  are  not  to  be  disregarded ;  they  are  to  be  propjerly 
weighed  when  credibility  of  witnesses  is  a  question  to  be  determined 
by  a  jury. 

The  judge  then  reviewed  the  testimony ^  occupying  about  an  hour  in  so 
doing,  and  concluded  as  follows: 

Now,  gentlemen,  take  this  case  in  charge,  and  you  are  entitled,  in 
looking  at  the  question,  to  take  both  the  will  and  the  codicil,  to 
examine  them,  to  look  at  the  two  papers,  placing  them  side  by  side, 
and  consider  them  separately  and  together,  because  the  question  is 
as  to  whether  the  will  shall  stand  alone,  or  whether  that  will,  to  a 
certain  extent,  shall  go  down,  and  the  codicil  be  substituted  as  faf 
as  it  introduces  alterations  in  the  will.  Therefore,  it  is  proper  that 
you  should  have  before  you  these  two  papers,  examine  them  to- 
gether, look  at  the  circumstances  under  which  the  one  was  executed, 
and  then  the  circumstances  under  which  the  other  was  executed, 
and  then  by  the  testimony  which  bears  upon  the  question  as  to 
whether  the  modifications  or  changes  which  this  codicil  introduces 
into  the  distribution  of  the  estate  of  John  L.  Neill,  say  whether  it 
was  the  true  act  of  John  L.  Neill,  or  whether  it  was  not  You 
are  entitled  to  take  these  two  papers  with  you  and  examine  them 
in  the  light  of  all  this  evidence,  and  see  whether  they  help  you  in 
arriving  at  a  correct  conclusion. 

There  is  still  very  much  more  that  it  might  be  proper  for  me  to 
say,  but  which  time  will  not  permit  me  to  say. 

Here  is  the  case  of  a  man,  though  advanced  in  years,  was  in 
vigorous  health,  stricken  down  suddenly.  Going  out  of  his  house 
one  morning,  the  warning  was  given  to  him  in  such  a  way  that  he 
could  not  turn  away  from  it  The  strong  man,  who  had  fought  his 
battle  of  life  well  and  successfully,  at  last  received  the  warning  that 
the  final  summons  was,  perhaps,  not  very  far  off*.  From  that  time 
he  never  recovered  ;  he  perhaps  got  better  or  worse,  phvsicuU^r  or 
mentally,  as  the  system  would  go  up  or  down,  governed  by  his  itn- 
proved  or  impaired  physical  and  bodily  condition.  But  the  fact 
remains  that  he  never  recovered  from  that  time,  and  that  the  blow 
which  fell  upon  him  was  an  incurable  malady,  is  evident  from  the 
testimony  in  this  cause.  I  recollect  a  will  case  which  was  tried  be- 
fore me  many  years  ago,  which  took  about  as  long  as  this  case. 
There  was  an  old  man  brought  upon  the  stand  who  had  been  the 
attendant  upon  the  testator,  just  as  Cuthbertson,  perhaps,  was  to 
Mr.  Neill  when  he  became  helpless.  This  old  man  had  cared  for 
the  testator,  and  he  described  at  very  great  length  his  condition. 
He  was  called  against  the  will.  Mr.  Henry  J.  Williams  was  one 
of  the  counsel  for  the  plaintiffs,  and  tried  to  ^et  from  the  attendant 
how  long  the  testator  had  been  in  that  condition. 

He  had  described  what  he  had  to  do  for  him,  how  helpless  he 
was,  that  he  had  to  be  cared  for,  put  to  bed,  washed,  dressed,  fed, 
and  so  on. 

Mr.  Williams  pressed  for  his  answer  to  his  question,  how  long  this 
had  lasted,  and  finally  the  witness  became  somewhat  irritated  and 
said,  "  Well,  sir,  I  can't  say  how  long  it  was,  but  it  was  all  the  time 
be  was  on  his  road  to  death." 
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This  seemfl  to  have  been  very  much  the  case  with  Mr.  Neill ;  he 
never  became  a  sound  man  after  that  first  attack  on  the  4th  of  No- 
vember, and  from  that  time  on  he  was  on  his  road  to  death.  But 
that  condition,  whatever  it  may  have  been  in  its  various  moods,  is 
only  important  as  it  sheds  light  or  otherwise  upon  the  question  of 
the  mental  condition  of  John  L.  Neill  upon  tne  2d  of  December, 
1876.  Now,  gentlemen,  whatever  you  may  do,  I  am  sure,  judging 
from  your  conduct  during  all  this  cause,  your  fidelity  in  your  at- 
tendance, your  punctuality  that  was  verv  remarkable,  the  attention 
which  you  have  given  to  the  case,  ana  no  jury  could  have  ^ven 
closer  attention  to  the  testimony,  and  the  consideration  of  it  by 
counsel,  whatever  you  shall  do,  I,  at  least,  shall  feel  satisfied  will  be 
done  as  the  result  of  an  honest  effort  to  reach  the  tnith  in  this  case, 
and  that  your  endeavor  will  be  to  find  such  a  verdict  as  you  think 
the  justice  and  the  law  of  the  case  calls  for. 

James  W.  Paul,  Robert  N,  Willson,  and  George  Junkifij  Esqs.,  for 
plaintiffs. 

A.  Sydney  Biddle,  H.  J.  McCarthy,  Wm.  A.  Porter,  and  Geo.  W.  Bid- 
die,  Esqs.,  ior  defendants. 
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Court  of  (Eominon  JpUas,  |)l)Uabtt{)l)ta. 

No.  2. 

[Leg.  Int.,  Vol.  38,  p.  42.] 

Gray's  Ferry  Building  Association  vs.  Carre. 

Where  ..and  belon^^ng  to  a  wife  has  been  sold  bj  the  sheriff  under  a  mortgage  giTen 
by  her,  and  bou^^ht  by  the  mortgagee,  the  sheriff  will  be  required  to  take  the  pur- 
chaser's receipt  in  payment,  though  there  be  judgments  against  the  husband  prior 
to  the  date  of  the  mortgage. 

Rule  to  show  cause  why  the  sheriflf  should  not  make  a  special 
return. 

Edward  Carre  was  the  owner  of  a  ground-rent,  which  he  con* 
veyed  to  A.  J.  Reilly,  September  17, 1874.  and  which  was  conveyed 
by  Reilly  to  Susanna  Carre,  wife  of  Elaward  Carre,  December  4, 
1877.  Carre  and  wife  mortgaged  the  rent  to  the  plaintiff  Novem- 
ber 15, 1879,  who  bought  it  at  sheriff's  sale,  under  proceedings  on 
the  mortgage.  In  making  settlement  with  the  sheriff,  searches 
were  taken  out,  which  showed  judgments  against  Edward  Carre  of 
various  dates,  from  April  30, 1879,  to  August  17, 1879 — that  is,  after 
the  conveyance  to  the  wife,  but  before  the  creation  of  the  mortgage. 
The  sheriff  thereupon  refused  to  take  the  receipt  of  the  mortgagees 
as  payment  of  the  purchase-money,  and  they  accordingly  took  this 
rule. 

Counsel  for  the  rule  argued  that,  while  in  such  cases  the  pre- 
sumption is  generally  that  the  judgment  against  the  husband  will 
bind  the  real  estate,  though  in  the  wife's  name,  yet  it  is  not  so  as 
against  a  purchaser  for  value  from  the  wife :  Ijyon  &  Taylor^a  Ajh 
peal,  4  W.  N.  C.  349. 

Counsel  for  the  sheriff  said  that  this  was  a  proceeding  to  compel 
him  to  make  distribution,  by  deciding  whether  the  property  is 
exclusively  that  of  the  wife.  The  court  will  not  do  this  in  the 
absence  of  a  return.  Special  returns  are  never  made  in  favor  of 
any  one  but  the  first  incumbrancer. 

Kule  absolute. 

H.  G,  Harris,  Esq.,  for  the  rule. 

Richard  G  Winshtp  and  Charles  Gilpin,  Esqs.,  for  the  sheriff. 

[Leg.  Int.,  Vol.  88,  p.  42.] 

Frances  Ann  Vent,  Edward  Nicholay  and  Caroline  White; 
trading  as  Catharine  Nicholay,  Claimants,  vs.  James  Pashley. 

When  goods  taken  in  ezeention  are  claimed  by  a  firm  of  which  the  defendant  is  a 
member,  the  bond  of  the  ohiimants  alone  will  not  be  accepted. 

Rule  to  show  cause  why  claimants  should  not  file  their  own 
bond. 

This  was  an  execution  issued  by  James  Pashley  against  Caroling 
White,  and  the  goods  levied  on  were  claimed  by  a  firm  of  which 
the  defendant  was  a  member.  The  affidavit  explained  that  tbOj 
title  to  the  goods  was  derived^  not  through  the  defendant^  but  from. 
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Catharine  Nicholay,  deceased,  who  had  been  carrying  on  this  busi- 
ness in  her  lifetinie,  and  recjuest^d  the  claimunts^  her  children,  to 
continue  it  after  her  death ;  and  that  no  portion  of  the  money  for 
which  Caroline  White's  indebtedness  to  Pashlev  was  incurred  was 
received  by  the  claimants,  or  used  by  them  in  their  business. 

The  court  thought  that,  as  the  fact  of  the  partnership  showed 
that  Caroline  White  had  an  interest,  it  was  not  proper  that  the 
claimants  should  file  their  own  bond,  and  discharged  the  rule. 
.  Messrs.  Sharp  &  Allemariy  for  the  rule. 

Imac  D.  Yocurrij  Esq.,  contra. 

[Leg.  Int.,  Vol.  38,^52.1 

PashleV  v8.  White. 

The  oonrt  will  not  grant  the  Bheriff  a  rule  for  an  interpleader  as  to  goods  of  a  decedent 
when  no  letters  have  been  granted. 

.  Sheriff 's  rule  for  interpleader. 

The  execution  in  this  case  was  levied  upon  goods  shown  by  aflS- 
davit  to  belong  to  Catharine  Nicholay,  deceased.  The  rule  was 
taken  on  the  estate,  with  notice  to  the  distributees.  It  also  appeared 
that  no  executor  or  administrator  had  been  appointed. 

I  The  court  discharged  the  rule,  saying  that  there  ought  to  be 
some  one  to  answer  as  representative  of  the  decedent.  The  plain- 
tiff in  the  execution  cannot  interplead  with  the  goods. 

^,  Richard  C.  IFmsAip,  Esq.,  for  the  rule.  ,    * 

'  [Leg.  Int,  Vol.  38,  p.  62.] ' 

.  DoRFFt?«.  Matthews*  . 

J^  bill  of  costs  filed  bv  the  puccessful  party  in  an  interpleader,  without  a  rule  or 
•  notice  to  the  other  sicle.  will  he  stricken  off  on  motion,  when  the  ownership  of  the 
."goods  was  sufficiently  aoubtful  to  warrant  investigation. 

Rule  on  claimant  to  strike  off  bill  of  costs. 

This  was  an  interpleader.      The  claimant  was  the  wife  of  the* 
defendant  in  the  execution.    The  goods  (the  stock  of  a  fancy  store)' 
had  been  purchased  by  Mrs.  Matthews  at  a  sheriff's  sale,  with  the 
knowledge  of  Dorff.    He,  having  a  judgment  against  her  husband, 
issued  execution  and  levied  upon  these  goods.    They  were  claimed 
by  the  wife;  and,  in  an  interpleader  to  determine  the  ownership, 
she  was  successful.    Claimant  then  filed  her  bill  of  costs,  amounting 
t^  thirty-five  dollars,  without  the  same  having  been  allowed  by  the 
court.    This  rule  was  then  taken  to  strike  off  the  bill. 
^  Counsel  for  the  rule  submitted  that  costs  were  not  of  course,  but 
were  in  the  discretion  of  the  court*    Act  of  April  10, 1848,^  Purdon, 
644  •  Rule  of  Court  XIV. ;  Mamley  vs.  Moore,  1  W.  N.  C.  268 ;  Bank 
Vd.  Emerson,  13  Phila.  168. 

Counsel  against  the  rule  argued  that  the  conduct  of  Dorff  in* 
j5utting  the  wife  to  the  trouble  of  asserting  and  establishing  this 
claim  was  such  as  to  leave  no  doubt  that  the  costs  ought  to  be  im- 
|5bsed  upon  him.  He  knew  that  the  wife  was  the  owner,  for  he  was. 
aWare  of  the  facts  attending  the  sherifi^s  sale.    (Hare,-  P.  J.,*sug- 
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gc^ted  that  there  was  no  evidence  that  he  knew  thev  were  paid  for 
with  her  money.)  The  unsuccessful  party  is  liable  for  the  court 
costs,  by  virtue  of  the  record.  The  bill  was  filed  immediately,  and, 
if  any  objection  was  to  be  raised,  it  ought  to  have  been  done  earlier. 
The  act  places  costs  under  the  discretion  of  the  court,  but  the  prima 
fades  is  with  the  successful  party.  (The  court  said  the  imposition 
of  costs  depended  upon  whether  the  proceedings  showed  that  there 
was  a  fair  cause  for  inquirv.)  The  discretion  should  be  exercised  in 
favor  of  the  verdict  In  Bank  vs.  Emerson^  supra,  it  does  not  appear 
that  any  costs  had  been  awarded,  and  yet  the  court  refused  to  set 
aside  an  execution  levied  to  collect  them. 

Feli^  J.,  said  that,  if  the  verdict  had  been  for  the  plaintiflf  in  the 
execution,  the  court  would  have  sustained  it.    The  ownership  of 
the  goods  was  sufficiently  doubtful  to  make  it  a  proper  subject  for  • 
investigation. 

Rule  absolute. 

G.  C.  Purves,  Esq.,  for  the  rule. 

A.  L.  Hennershotz,  Esq.,  contra. 

[Leg.  Int.,  Vol.  38,  p.  64.1 

The  People's  Bank  vs.  Kurtz.* 

The  transferor  of  a  certificate  of  stock,  sealed  with  the  seal  of  the  corporation  and  duly 
■isned  by  the  proper  officers,  does  not  warrant  that  it  was  issued  oy  due  authority 
of  law. 

Case  stated. 
.  The  plaintiflf  bought  from  the  defendant  three  promissory  notes,' 
accompanied  by  collaterals,  and  containing  the  clause  usual  in  such 
cases.  The  security  given  consisted  of  stock  of  the  Philadelphia  and' 
Darby  Railroad  CJompany,  standing  in  the  name  of  the  defendant, 
and  by  him  assigned  in  blank.  The  defendant  was  a  note  broker, 
and  was  acting,  on  this  occasion,  on  behalf  of  S.  Gross  Fry,  presi-* 
dent  of  the  company,  but  this  fact  was  not  then  known  to  tHe  plam- 
tiflr.  The  certincates  proved  to  be  part  of  a  fraudulent  over-issue, 
but  were  regular  on  their  face,  the  signatures  and  seals  being  genuine.  • 
The  over-issue  was  discovered  about  May  15,  1876,  whereupon  the 
stock  declined  from  eight  dollars  a  share  to  three.  Three  months 
later  the  notes  became  due,  and,  being  unpaid,  they,  with  the  col- 
laterals, were  tendered  by  the  plaintiff  to  the  defendant,  and  the 
amount  paid  for  them  demanded,  which  was  refused.  On  December 
20, 1877,  the  plaintiff  filed  a  bill  against  the  railroad  company,  and 
obtained  a  decree  for  $2.85  a  share.  (See  Willis  vs.  Railroad  Co.,  13 
Phila,,  33.)  Some  partial  payments  were  obtained  on  the  notes. 
This  suit  was  brought  to  recover  the  amount  paid  by  the  plaintiff, 
less  that  received ;  all  claim  upon  the  collaterals  to  be  thereupon 
assigned  to  the  defendant. 

.  Counsel  for  the  plaintiff  said,  that  recovery  was  sought  upon  the 
ground  of  failure  of  consideration.     The  money  was  loaned,  not 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1881,  No.  205 :  3  Quterbridge,  344.  ^ 
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upon  the  notes,  but  upon  the  collateral  security.  When  Kurtz  gave 
the  certificate  he  undertook  to  give  stock,  not  merely  a  paper  upon 
which  a  right  of  action  against  the  company  for  negligence  might 
arise.  In  transfers  of  choses  in  action  there  is  a  warranty  of  title : 
Flynn  vs.  AUm,  7  P.  F.  Smith,  482. 

Counsel  for  defendant  argued,  that  this  contract  was  to  be  gov- 
erned very  much  by  the  usages  of  the  market.  No  such  suit  as  this 
has  ever  been  brought  before,  which  is  persuasive  evidence  that 
there  is  no  right  of  action.  All  that  this  contract  called  for,  and  all 
that  was  implied,  was  that  the  certificate  was  genuine,  signed  by  the 
officers  and  sealed  with  the  seal  of  the  corporation.  Delivery  of  a 
certificate  of  stock  and  power  of  attorney  is  a  good  delivery,  and 
passes  the  property  as  against  an  attaching  creditor. 

It  may  he  questioned  whether  warranty  of  title  to  chattels  applies 
to  cases  of  this  kind.  The  origin  of  the  law  is  contained  in  the 
doctrine  that  the  vendor  ought  to  know  more  than  the  vendee.. 
But  no  inquiry  would  reveal  more  than  that  the  certificate  was 
properly  sealed,  for  the  information  could  have  been  sought  only 
from  the  perpetrators  of  the  fraud.  The  fact  of  the  over-issue  could 
not  have  been  discovered. 

Warranty  is  not  to  be  inferred  from  a  sale  only,  but  from  some 
other  circumstances,  as  possession  of  the  thing  sold,  for  instance. 
Tlie  possessor  has  the  means  of  ascertaining  the  true  owner,  and  if 
he  says  he  has  title,  or  conceals  his  want  of  it,  he  is  liable :  Boyd  vs. 
Bapst^  2  Dall.  91 ;  Doraey  vs.  Jackman,  1  S.  &  R.  42.  It  is  thus  clear 
that  possession  is  the  criterion.  Now  the  property  transferred  in 
this  case  was  a  chose  in  action,  and  there  was  no  possibility  of  pos- 
session. Warranty  in  such  a  case  as  this  is  only  up  to  the  point 
where  the  vendor's  means  of  ascertaining  the  title  are  superior  to 
those  of  the  vendee. 

Wiiat  was  warranted?  The  capacity  of  the  company  to  issue 
shares?  If  so,  a  dealer  in  stock  is  responsible  for  a  defect  in  the 
organization  of  the  company  and  for  the  forfeiture  or  vacation  of 
the  charter,  and  for  every  act  of  the  company  a6  initio,  A  certifi- 
cate of  stock  entitles  the  holder  to  registry  as  a  member,  and  the 
company  is  liable  in  the  value  of  the  shares  for  refusal.  All,  there- 
fore, that  these  parties  contracted  to  transfer  was  a  right  of  action 
against  the  Darby  Railroad  Company,  and  that  was  contained  in 
tlie  paper  delivered. 

Flynn  vs.  Allen,  supra,  was  a  case  of  a  public  corporation.  There 
the  principal  is  not  bound  by  the  act  of  the  agent  in  anv  way,  nor 
can  any  action  be  brought  against  it  for  his  default,  if  he  goes  be- 
yond the  authority  conferred  by  law.  Hence  every  man  must 
ascertain  for  himself  what  is  the  scope  of  the  agent's  powers.  That 
is  very  different  from  tiiis  case,  where  the  firaud  Of  the  officer  created 
a  ri^ht  of  action  against  the  company. 

llie  fraud  in  issuing  this  stock  was  discovered  on  May  15,  and 
nothing  >vas  done  till  August  14.  Therefore,  the  right  of  rescission 
was  gone,  for  it  is  lost  if  not  exercised  promptly.  By  bringing  suit 
against  the  company,  rescission  has  been  waived.  It  is  now  out  of 
the  plaintiflrs  power  to  return  the  stock ;  hence,  he  could  not  placo 
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the  defendants  in  their  original  position.  Rescission  must  be  com- 
plete and  unqualified,  not  partial. 

Counsel  for  the  plaintiff  replied,  that  the  bill  of  sale  said,  that  the 

seller  "  sells,  assies  and  transfers shares  of  the  capital  stock," 

not  merely  a  certTficaU  of  stock,  though  even  then  there  would  have 
been  a  warranty.  Suppose,  for  the  purposes  of  this  argument,  that 
the  papers  had  been  delivered  only  for  what  they  were  worth ;  there 
would  still  have  been  a  warranty,  based  upon  the  impression  thai 
they  were  what  they  purported  to  be. 

As  to  tender.  The  first  note  matured  on  the  13th  of  August,  and 
tender  was  made  the  next  day  ;  so  with  all  the  others.  The  pur- 
chaser of  the  notes  could  not  do  more  than  make  a  tender  when  the 
notes  became  due.  Until  that  time,  non  conistai  that  they  would  not 
be  paid. 

The  bank  was  obliged  to  sue  the  company.  If  it  had  not  done 
so,  and  any  loss  had  resulted,  as  the  running  of  the  statute  of  limi- 
tations, Kurtz  could  have  iustly  complained.  That  suit  was  in  relief 
of  him.  How  could  the  bank  tell  whether  the  stock  was  genuine 
without  trial?  Kurtz  had  a  right  to  have  the  bank  sue  the  com- 
pany. Whatever  was  recovered  would  have  diminished  the  amount 
for  him  to  pay.  There  was  nothing  in  the  bill  filed  against  the 
company  contrary  to  the  plaintiff's  allegations  in  the  present  suit. 
The  bill  did  not  charge  that  the  certificates  were  spurious,  but  only 
asked  the  judgment  of  the  court  upon  them.  A  holder  of  colhit* 
erals  may  proceed  upon  them  without  impairing  or  delaying  his 
right  of  action  against  the  debtor.  If  no  bill  had  been  filed  within 
six  years,  no  recovery  could  have  been  had  on  the  stock ;  therefor^a^ 
the  plaintiff  has  only  done  what  every  pledgee  must  do,  that  is,  to 
take  proper  care  of  the  pledge. 

The  amount  to  be  recovered  is  the  money  loaned,  not  the  value 
of  the  stock,  nor  the  difference  between  good  and  bad  stock.  Kurtz 
could  have  gone  into  the  market  and  bought  good  stock,  but  he  did 
not  see  fit  to  do  so.    He  chose  to  pay  all  or  nothing. 

Judgment  for  defendants. 

Hood  Gilpin,  K  C  Brewster,  and  Chas.  Gilpin,  Esqs.,  for  plaintiff. 

Samuel  Dickaon  and  Richard  C.  McMurtriey  Esqs.,  for  defendant, 

[Leg.  Int.,  Vol.  88,  p.  84.] 

McCay  v8.  Forwood.* 

Where  the  vendor  of  nersonal  property  has  not  lost  his  lien  for  the  pnrchase-money, 
the  effect  of  a  sale  by  him,  under  a  judgment  obtained  against  the  vendee  for  a 
part  of  the  unpaid  purchase-money,  is  to  vest  in  the  purchaser  the  legal  estate  of 
tlie  vendor  as  well  as  the  equitable  estate  of  the  vendee. 

Opinion  delivered  February  26, 1881,  by 

Fell,  J.— In  September,  1876,  the  plaintiff  leased  to  William  Orr 
"  all  that  certain  newspaper  and  printing  establishment,  known  as 
the  Delaware  County  Democrat  Office,  and  all  the  good-will,  fix- 
tures, machinery,  type,  printing  materials  and  property  of  every 
kind  and  description  therein  "  for  the  term  of  eighteen  months,  and, 

•  Affirmed  by  th)B  Supreme  Court,  January  Term,  1882,  No.  28. 
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at  the  same  time,  entered  into  an  agreement  with  him,  which  is  an- 
nexed to  the  lease,  by  which  he  bound  himself,  in  consideration  of 
the  payment  at  maturity  of  three  judgment  notes  of  even  date 
therewith,  drawn  by  Orr  to  the  plaintiff,  one  at  nine,  one  at  twelve, 
and  one  at  eighteen  months,  to  sell  and  convey  to  Orr  all  of  the 
personal  property  leased. 

At  the  time  of  the  execution  of  the  agreement  Orr  delivered  to 
the  plaintiff  an  indorsed  promissory  note  for  $1,125.  which  was  a 
part  of  the  consideration  of  the  sale,  although  not  reterred  to  in  the 
agreement 

It  was  provided  by  the  agreement,  that  should  Orr  make  default, 
either  in  the  payment  of  the  rent,  or  of  any  of  the  notes  at  matur- 
ity, the  contract  to  convey  should  be  void  and  the  lease  ended,  and 
possession  be  surrendered  to  the  plaintiff,  and  all  payments  made 
on  account  be  forfeited  to  him. 

In  pursuance  of  this  lease,  Orr  took  possession,  and,  failing  to 
pay  the  first  judgment  note,  judgment  was  entered  thereon  and 
execution  issued. 

The  sheriff  was  directed  to  levy  upon  the  right,  title  and  interest 
of  Orr  in  the  property  leased,  and  upon  any  other  property  found 
not  included  in  the  lease,  and  at  the  sale  notice  was  given  by  the 
plaintiff's  counsel  that  the  right,  title  and  interest  of  Orr  in  the  es- 
tablishment known  as  the  Delaware  County  Democrat  Office,  and 
all  the  property  ttierein  consisted  of  a  leasehold  estate  and  an 
agreement  of  sale,  and  that  the  purchaser  would  take  subject  to 
the  cove'nants  and  conditions  of  the  lease  and  agreement,  both  of 
which  were  read. 

^  The  sheriff  sets  forth  in  his  return,  "levied  upon  all  the  right, 
title  and  interest  of  the  defendant,  William  Orr,  m  a  certain  lease 
executed  September  12,  1876,  of  all  that  certain  newspaper  and 

grinting  establishment,  known  as  the  Delaware  County  Democrat 
►ffice,  and  all  the  good-will,  fixtures,  machinery,  type,  printing 
materials,  and  property  of  every  kind  and  description  therein." 

Jonathan  Kershaw  became  the  purchaser  at  the  sheriff's  sale  for 
an  amount  about  equal  to  the  judgment  His  bid  was  marked  to 
the  use  of  J.  L.  Forwood,  who  settled  with  the  sheriff  and  entered 
into  possession  of  the  property. 

Upon  the  non-payment  of  the  second  judgment  note  at  maturity 
the  plaintiff  issued  a  writ  of  replevin,  and  the  defendant,  Forwood, 
claimed  property. 

It  was  established  upon  the  trial  that  Forwood  had  knowledge  of 
tjie  reUtion  which  existed  between  McCay  and  Orr  as  to  the  prop- 
erty, and  of  what  took  place  at  the  sheriff's  sale. 

The  verdict  was  for  the  plaintiff. 

At  the  trial  the  point  was  reserved,  whether,  notwithstanding 
Actual  notice  to  the  purchaser  and  notice  given  at  the  sheriff's  sale,* 
the  legal  effect  of  the  sale  under  the  judgment  for  a  part  of  the 
purchase-money  was  to  convey  an  absolute  title  to  the  purchaser, 
as  well  the  plaintiff's  interest  as  vendor  as  Orr's  interest  as 
Vendee. 

It  is  undoubtedly  well  settled  that  where  a  vendor,  under  articles 
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of  agreement  to  convey,  sells  the  land  under  a  judgment  obtained  for 
the  unpaid  purchase-money,  he  sells  the  whole  estate,  his  legal 
estate  as  vendor  as  well  as  the  equitjible  estate  of  the  vendee  and 
defendant.  ^ 

While  the  legal  estate  of  the  vendor  and  the  eauitable  estate  of 
the  vendee  may  each  be  the  subject  of  lien  and  sale  by  their  respec- 
tive creditors,  without  affecting  the  other,  a  sale  by  tbe  vendor  for 
the  unpaid  purchase-money  carries  the  whole  estate. 

This  result  follows,  irrespective  of  the  intention  of  the  parties, 
and  whether  the  vendor  or  a  stranger  becomes  the  purchaser :  Love 
vs.  J(mesy  4  Watts,  471;  Horback  vs.  Riley,  7  Barr,  82;  VierheUer'a 
Appeal,  12  Harris,  105;  Bradley  vs.  O'Dmnell,  8  Casey,  279;  Rail- 
road Company  vs*  Jones,  9  Smith,  436;  Zeigler's  Appeal,  19  Id.  471. 

The  view  expressed  in  the  opinions  in  Day  vs.  Lowrie,  6  WattSj' 
417,  and  Wilson  vs.  Stove,  10  Id.  434,  that  the  legal  estate  would  pass 
only  in  the  event  of  the  vendor  becoming  the  purchaser,  and  then 
by  reason  of  a  merger,  has  been  dissent^  from  in  the  later  cases, 
and  the  last  case  was  overruled  by  Horback  vs.  RiUv, 

Judge  Kennedy,  in  Love  vs.  Jones,  says,  when  "  the  vendor  insti- 
tutes an  action  founded  on  the  contract,  and,  in  affirmance  thereof, 
obtains  a  judgment  for  the  recovery  of  the  money,  under  which  he 
levies  upon  and  sells  the  land,  he  must  be  considered  as  selling  all 
that  estate  in  the  land,  whatever  it  may  be,  which  he  agreed  to  sell 
and  convey  to  the  defendant,  the  vendor  beinff  the  plaintiff  in  such 
a  case,  and  the  owner  of  the  legal  estate  has  the  right  to  agree  that 
such  shall  be  the  effect  of  the  sale  by  the  sheriff  under  his  judg- 
ment ;  in  order  that  complete  justice  may  be  done  to  all  concerned, 
without  delay,  and  at  as  little  expense  as  possible,  it  is  right  ana 
necessary  that  the  agreement  of  the  plaintiff  to  this  effect  should 
be  implied  from  his  having  caused  the  land  to  be  levied  on  and  sold 
under  his  judgment" 

-  This  language  is  referred  to  approvingly  in  many  of  the  later 
cases,  and  the  reasoning  of  Juage  Kennedy's  opinion  adopted. 
This  rule  does  not  seem  to  grow  necessarily  or  logically  out  of  the 
relation  of  the  parties  or  the  connection  of  their  estates,  but  to  have 
been  established  on  the  ground  of  a  supposed  convenience,  and  as 
affording  a  more  certain  and  equitable  means  of  adjusting  their 
rights. 

'  In  the  cases  above  referred  to  the  subject  of  sale  was  real  estate, 
dnd  all  of  the  purchase-money  was  due,  and  the  question  was  one 
of  lien. 

In  the  light  of  the  decisions  it  does  not  appear  to  be  necessary 
that  all  of  the  purchase-money  should  be  due. 

-  The  vendor's  judgment  is  said  not  to  be  an  independent  lien  upon 
the  vendee^s  estate,  and  not  to  add  anything  to  his  rights,  as  far  as 
the  land  sold  is  concerned,  but  to  be  only  a  remedv  for  the  enforce- 
ment of  his  lien  for  the  purchase-money.  If  it  relates  back  to  this 
lien  it  follows  that  a  sale  under  it  dischj^rges  the  whole  claim. 

Judge  Lewis,  in  Vierheller^s  Appeal,  12  Harris,  108,  says,  "  Where- 
the  sale  takes  place  on  the  vendor's  judgment  for  purchase-money, 
the  puFchAser,  whether  he  be  the  vendor  himself  or  a  stranger, - 
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takes  the  whole  legal  and  equitable  estate,  and  the  proceeds  go  to 
the  vendor  to  the  extent  of  the  unpaid  purchase-money,  without 
any  regard  whatever  to  the  date  of  his  judgment.  By  virtue  of 
his  title  he  is  to  the  extent  of  the  unpaid  purchase-money  th^ 
owner  of  the  whole  estate.  As  against  his  claim  there  is  no  estate 
on  which  his  judgment  can  attach  itself  as  a  lien.  The  debt  claimed 
under  his  contract  of  sale  and  that  for  which  his  judgment  is 
obtained  are  one  and  the  same." 

It  is  true  that  to  give  this  eflTect  to  a  sale  when  only  a  part  of  the 
purchase-money  is  due,  is  to  enable  the  vendor  to  collect  the  baU 
ance  of  his  claim  at  an  earlier  date  than  that  fixed  by  the  agree- 
ment of  the  parties,  but  this  result  is  occasioned  by  the  vendee's  de- 
fault, and  it  is  one  which  follows  whenever  the  lien  of  a  claim  not 
due  is  discharged  by  operation  of  law. 

The  application  of  this  rule  to  personal  property  does  not  appear 
to  have  been  considered,  but  there  seems  to  be  no  ground  for  a  dis- 
tinction, where,  as  in  this  case,  the  legal  title  and  the  possession 
remained  in  the  vendor. 

The  same  ends  are  to  be  attained,  and  the  importance  of  avoid- 
ing a  complication  of  interest  in  perishable  property,  and  of  selling 
a  clear  title  to  it  at  sheriffs  sale,  are  among  the  obvious  considera- 
tions which  commend  it  in  its  application  to  personalty. 

In  many  of  the  cases  upon  this  subject  the  sale  has  taken  place 
under  the  vendor's  judgment  to  enforce  his  lien  for  purchase  money, 
and  in  others  the  existence  of  the  lien  has  been  the  basis  of  the 
reasoning,  and  essential  to  the  conclusion,  for  on  no  other  ground 
than  that  the  lien  of  the  vendor's  judgment  relates  back  to  the  lieu 
for  the  price  can  the  rule  logically  rest. 

Without  this  it  would  be  purely  artificial  and  arbitrary,  as  the 
rule  is  different  if  the  sale  is  under  a  judgment  of  any  one  but  the 
vendor,  or  under  his  judgment  for  any  claim  except  the  purchase-, 
money,  or,  as  in  BradUej/  vs.  O^Donnelly  8  Casey,  278,  under  a  judg- 
ment entered  in  the  vendor's  name  as  legal  plaintiff  by  the  assignee 
of  a  judgment  note  given  for  the  purchase-money. 

Whatever  may  be  the  effect  of  a  sheriff's  sale  by  the  vendor  of 

Eersonal  property  under  a  judgment  obtained  for  the  price,  where 
e  retains  the  l^gal  title,  but  by  delivery  of  possession  nas  lost  his 
lien,  in  this  case  the  vendee,  as  such,  never  had  possession ;  he  held 
the  property  under  a  lease  or  bailment,  and  there  was  such  a  re- 
tention of  possession  by  the  vendor  as  to  preserve  his  lien  for  the 
unpaid  price. 

The  lease  itself  is  evidence  of  the  intention  of  the  plaintiff  not 
to  part  with  the  possession  under  the  terms  of  the  agreement  of 
sale,  and  by  its  terms  he  could,  by  the  most  summary  process,  re- 
cover possession  of  it  at  the  end  of  the  term,  or  in  the  event  of  a 
default  in  the  payment  of  rent. 

The  legal  effect  of  the  sale  cannot  be  changed  by  the  notice  given. 

The  extent  of  the  estate  passed  by  the  sheriff's  sale  is  fixed  by 
law,  and  in  this  case  is  the  whole  estate. 

As  fixing  this  estate  the  implication  of  law  overrules  the  vendor's 
intent,  for,  by  causing  a  sale  to  be  made  under  his  judgm<ent  for 


Digiti 


zed  by  Google 


COURT  OP  COMMON  PLEAS,  PHILA.  141 

purchase-money,  the  law  implies  an  agreement  on  his  part  to  sell 
the  whole  estate. 

This  being  the  case,  the  operation  of  the  rule  of  law  cannot  be 
defeated,  or  the  estate  conveyed,  increased  or  diminished,  by  him.    . 

As  is  said  in  Horback  vs.  Kiley,  7  Barr,  84,  **  By  the  execution  and 
sale  the  vendor  elects  to  sell  not  only  the  vendee's  title,  but  his 
own.  This,  surely,  he  may  do,  unless  it  interferes  with  the  rights 
of  others.  This  election  or  agreement  is  inferred  from  the  very  act 
of  sale.  The  vendor  is  estopped  from  denying  the  title  or  the 
vendee." 

The  Question  is  not  that  of  an  agreement  at  a  sheriflf 's  sale  for  a 
rule  as  between  the  parties  different  from  the  result  of  law.  In  such 
a  case  a  mere  notice  would  be  without  effect,  and  in  no  event  could 
it  diminish  the  estate  conveyed. 

If  the  views  stated  are  correct,  it  follows  that  the  sale  by  the 
sheriff  in  this  case  conveyed  not  only  the  title  of  Orr,  the  defend- 
ant in  the  execution,  but  that  of  the  plaintiff  as  well. 

Judgment  is  entered  for  the  defendant  on  the  point  reserved,  rum 
obstante  veredicto. 

[Leg.  Int.,  Vol.  38,  p.  94.] 

Campbell  vs.  City  of  Philadelphia. 

Where  m  response  to  an  advertisement  for  proposals  to  do  certain  work,  npon  certain 
conditions,  a  bid  has  been  made  and  accepted,  bat  the  formal  contract,  contemplated 
by  both  parties,  has  not  yet  been  drawn,  the  rights  of  the  parties  are  so  far  fixed 
that  the  essential  conditions  of  the  prop(^I  cannot  be  varied  by  either. 

Under  the  act  of  March  18, 1869,  the  ooard  of  health  of  the  city  of  Philadelphia  has 
authority  to  fix  the  amount  and  the  conditions  of  the  security  to  be  entered  by  con- 
tractors for  cleaning  the  streets,  etc.  The  direction  in  section  five  of  that  act,  that 
the  contracts  shall  oe  paid  **  in  equal  monthly  payments,"  is  not  so  strictly  manda- 
tory as  to  make  void  a  provision  in  the  suretv-bond  that  **  fifty  per  centum  of  the  . 
payments  of  January,  February  and  March  shall  be  retained  until  the  end  of  the 
year." 

But  such  condition  cannot  be  imposed  upon  a  contractor  whose  bid  has  been  accepted, 
unless  it  was  contained  in  the  advertisement 

Bill  for  injunction.  Opinion  delivered  March  8, 1881,  by 
Mitchell,  J. — Complainant  arraes  that  as  section  five  of  the  act 
of  18G9  directs  that  "  contracts  snail  be  paid  by  the  city  treasurer 
in  equal  monthly  payments,''^  the  provision  that  "  nfty  per  cent,  of  the 
payments  of  January,  February  and  March,  be  retained  to  the 
end  of  the  year,"  is  in  violation  of  the  law,  and  therefore 
void.  We  cannot,  however,  assent  to  this  view.  The  third  section 
of  the  same  act  provides  that  the  "  contractors  shall  enter  into  such 
security  for  the  faithful  performance  of  the  said  work,  in  such  sum, 
and  in  such  manner  as  shall  be  approved  by  the  board."  "  Such 
security  "  clearly  must  mean  such  kind  of  security ;  "  such  sum  " 
leaves  the  amount  to  the  absolute  discretion  of  the  board ;  and  the 
expression  "  such  manner  "  must  refer  to  the  mode  of  entering  it, 
including  the  terms  as  well  as  the  forms  of  the  contract.  How  far 
this  discretion,  given  in  section  three,  is  limited  by  the  directions 
of  section  five,  it  is  not  necessary  now  to  inquire,  but  we  are  clearly 
of  opinion  that  the  latter  section  is  not  so  strictly  mandatory  as  to 
make  void  the  proposed  condition  retaining  the  fifty  per  cent.,  if  it 
were  properly  a  part  of  the  contract  between  the  parties. 
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But  we  are  also  of  opinion  that  this  condition  was  not  one  of  the 
terms  of  the  contract,  and  cannot  now  be  imposed  upon  the  com- 
plainant agaipst  his  will.  The  board  invited  proposals  upon  the 
announced  condition  -that "  the  successful  bidder  would  be  required 
to  give  security  in  double  the  amount  of  the  contract"  Complain- 
ant made  his  bid  upon  that  condition,  and  the  board  accepted  his 
bid  and  awarded  him  the  contract  It  is  true  that  both  parties 
contemplated  that  the  contract  should  be  put  into  writing  m  duei 
form,  but  it  was  to  be  a  writing  in  accordance  with  the  agreement 
already  arrived  at.  By  the  acceptance  of  the  complainant's  bid  the 
substantial  aggregatio  mentium  was  reached,  and  the  rights  of  the 
parties  were  so  far  fixed  that  neither  could  afterwards  vary  any  of 
the  essential  conditions  of  the  proposal.  That  the  provision  now 
sought  to  be  imported  into  the  contract,  whereby,  after  complainant 
has  given  the  full  security  stipulated  for  in  the  advertisement,  one- 
eighth  of  his  entire  compensation  is  to  be  locked  up  till  the  end  of 
the  year,  is  a  substantial  variance  of  the  contract,  does  not  need 
argument  Such  a  provision  is  no  doubt  a  good  one :  the  testimony 
is  that  it  has  been  found  so  in  the  experience  of  the  city  depart- 
ments ;  and  if  the  contractor  had  made  his  bid  with  notice  of  it,  he 
could  not  be  heard  now  to  complain,  but  not  having  had  notice  it 
cannot  now  be  imposed  upon  him. 
•    The  injunction  prayed  for  is  awarded. 

Pierce  Archer^  Jr,.  Esq.,  for  Campbell. 

C,  E.  Morgan  ana  W.  Nelson  West,  Esqs.,  for  the  city. 

[Leg.  Int,  Vol.  38,  p.  102.] 

Building  Association  vs,  Steei^ 

A  special  retnm  in  favor  of  a  lien  creditor,  who  has  become  a  purchaser  at  a  sheriff'! 
sale,  should  not  be  refused  merely  because  suit  is  pending  in  another  court  to 
determine  the  amount  of  the  purchaser's  lien. 

Rule  to  require  the  sheriff  to  take  receipt  of  purchaser. 

Land  was  sold  at  sheriff's  sale  under  {)roceedin^  on  a  second 
mortgage,  and  bid  up  to  $5,500  by  the  plaintiff.  There  was  also  a 
third  mortgage  on  the  same  property,  the  owner  of  which  registered 
at  the  sale  as  second  bidder  for  $5,400.  The  highest  bidder  having 
failed  to  pay  the  purchase-money  in  time,  the  second  claimed  the 
property,  and  asked  the  sheriff  to  take  in  payment  his  receipt  for 
the  amount  of  the  purchase-money  on  account  of  the  mortgage. 
The  sheriff  had,  in  the  meantime,  received  information  that  suit 
was  pending  in  another  court  on  the  third  mortgage,  in  wliich  an 
affidavit  of  defence  had  been  filed,  claiming  that  only  $175  were 
due.  He  therefore  refused  to  receive  anything  but  money  in  pay- 
ment, and  the  purchaser  took  this  rule. 

Counsel  for  the  rule  argued,  that,  under  the  act  of  assembly,  the 
purchaser,  being  the  next  lien  creditor,  was  entitled  to  a  special 
return.  The  amounts  due  on  the  third  mortgage  cannot  now  be 
decided,  because  it  has  been  discharged  by  this  sale,  and  the  suit 
cannot  go  on.  The  proper  course  would  be  to  refer  the  claims  of 
the  various  creditors  to  an  auditor,  as  provided  for  in  the  act,  and 
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then,  if  it  be  found  that  this  fund  is  greater  than  the  amount  due  on 
the  mortgage,  the  difference  must  be  made  up  by  the  purchaser,  or 
the  sale  will  be  set  aside. 

Counsel  for  the  sheriff  suggested,  that  the  question  ought  not  to 
be  adjudicated  here  while  there  was  a  suit  pending  in  a  co-ordinate 
court  for  the  same  cause  of  action.  Although  the  land  is  discharged 
from  the  mortgage,  the  lien  remains  upon  the  fund,  and  the  amount 
of  the  lien  ought  to  be  determined  in  the  suit  which  has  been 
already  begun. 

Rule  absolute. 

Joseph  R.  Rhoada,  Esq.,  for  the  rule. 

Richard  C.  WimJiip  and  Charles  GUpin^  Esqs.,  contra. 

[Leg.  Int.,  Vol.  38,  p.  102.] 

Phillips  vs,  Quigley. 

Interpleader— Affidavit  when  claimant,  being  defendant's  hosband,  seeks  to  file  his 

own  bond. 

Rule  to  show  cause  why  claimant  should  not  file  his  own  bond. 

The  execution  in  this  case  was  against  a  married  woman,  and  the 
goods  levied  upon  were  claimed  by  the  husband.  He  filed  the 
following  affidavit :  "  That  all  the  stock  and  fixtures  of  the  prem- 
ises, No.  208  Spruce  street,  so  levied  upon  by  the  sheriff  under  this 
A.  fa,  issued  in  this  case,  as  the  property  of  the  defendants,  are  not 
her  property,  but  my  own  individual  property,  having  been  pur- 
chased by  me.  That  I  am  in  possession  of  said  goods,  and  do  not 
derive  «iy  title  to  the  same  from  or  through  the  defendant.  Mjr 
title  is  derived  as  follows:  I  am  a  sea-faring  man,  and  on  April 
16,  1880,  I  deposited  with  the  defendant  the  sum  of  $250  to  buy 
furniture,  etc.,  for  me,  and  to  stock  the  said  place,  No.  208  Spruce 
street,  and  to  take  charge  of  the  place  for  me  until  I  returned  from 
my  voyage,  taking  from  said  defendant  a  receipt  for  the  same, 
worded  to  that  effect.  That,  on  May  17, 1880, 1  deposited  with  her 
$100  additional,  to  be  used  in  the  same  manner,  and  took  a  receipt 
for  it.  I  then  went  to  sea.  That  after  my  return,  on  September  16, 
1880,  I  deposited  an  additional  $100  with  her  for  the  same.  With 
this  money,  she  purchased  for  me  furniture  upon  instalments,  and 
also  the  stock  and  fixtures  of  the  place.  The  money  was  not  given 
to  her  for  her  own  use.  That,  after  the  deposit  of  the  last-mentioned 
sum,  I  married  the  said  defendant." 

Rule  absolute. 

Richard  C,  TfirwAip,  Esq.,  for  the  rule. 

[Leg.  Int.,  VoL  38,  p.  102.1 

Strouse  v8,  McCouch. 

When  a  writ  of  replevin  has  been  quashed  for  failure  to  lile  additional  oecurity  the 
aheriff  will  be  required  to  assign  the  bond. 

Rule  on  sheriff  to  assign  replevin  bond. 

This  was  a  landlord  and  tenant  case.  The  customary  bail  was 
given,  and  the  security  was  approved.  Additional  security  was 
subsequently  ordered,  but  not  given,  upon  which  the  replevin  was 
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auashed,  on  the  motion  of  the  defendant.  The  landlord  then  toolc 
lis  rule. 

Counsel  for  the  sheriff  said,  that  it  was  not  customary  to  assign 
these  bonds  to  any  one,  unless  upon  the  production  of  a  certified 
copy  of  the  record,  showing  a  judgment  for  defendant,  or  a  non-suit. 
The  act  says,  to  the  avowant  or  counsel.  The  defendant  ought  to 
have  taken  a  rule  for  a  non-suit,  instead  of  to  quash. 

Rule  absolute. 

Peter  Boyd,  Esq.,  for  the  rule. 

Richard  C.  Winahip  and  Charles  Gilpin,  Esqs.,  for  the  sheriff. 

[Leg.  Int.,  Vol.  38,  p.  112.] 

EssER  V8.  Smith. 

A  defendant's  Apjiearance  to  a  writ  of  attachment  stir  jadgment  will  not  dispense  with 
the  necessity  of  issuing  a  <ct./a.  to  revive. 

Rule  to  set  aside  execution. 

The  judgment  in  this  case  was  obtained  March  25,  1871.  In 
1880  an  attachment  execution  was  issued,  and  returned  as  served 
upon  all  the  defendants  except  one.  On  March  10, 1881,  this  fi.  fa, 
went  out  to  sell  the  interest  of  one  of  those  who  had  been  served. 
The  defendant  in  tlie  ji.  fa,  had  entered  an  appearance  to  the 
attachment. 

Counsel  for  the  rule  cited  the  act  of  assembly  relating  to  the 
revival  of  judgments,  and  contended  that,  as  the  record  showed  no 
8ci,fa,  to  revive,  an  execution  could  not  issue  upon  it. 

Counsel  against  the  rule  argued  that  an  attachment  may  issue 
after  five  years  without  revival:  Ogilsby  vs.  X€6,  7  W.  &  S.  444; 
Gemmill  vs.  Butler^  4  Barr,  233.  And,  the  defendant  in  this  execu- 
tion, being  served  with  that  writ  and  appearing  by  attorney,  he  was 
in  court  as  effectually  as  if  brought  in  by  a  act. /a. 

Rule  absolute. 

W.  W,  Porter,  Esq.,  for  rule. 

WiUiam  F.  Smyth  and  J.  W.  CouUton^  Esqs.,  contra. 

[Leg.  Int.,  Vol.  38,  p.  137.] 
DONOHUGH   V8,   ROBERTS. 

1.  Restrictions  upon  legislation  are  not  to  be  extended  by  implication. 

2.  A  constitutional  provision  that  no  law  shall  diminish  the  salary  of  a  public  officer 

after  his  election  or  appointment,  does  not  prohibit  the  abolition  of  the  office 
during  his  incumbency. 
8.  A  law  which  enacts  that "  in  all  cities  of  the  first-class,  the  receiver  of  taxes  therein 
shall  have  all  the  powers  and  privileges,  and  be  subject  to  all  the  duties  and 
liabilities,  conferren  or  imposed  upon  the  collector  of  delin<juent  or  outstanding 
taxes,  by  any  and  all  acts  of  assembly  heretofore  passed,"  without  re-enacting  or 
publishing  those  acts  at  length,  is  at  variance  with  article  III.,  section  6,  of  the 
constitution,  and  void. 

.  In  equity. 

The  bill  alleged  that  the  plaintiff  was,  at  the  time  of  filing,  col- 
lector of  delinquent  taxes,  having  been  appointed  by  the  defendant 
for  the  term  of  three  years,  to  expire  April  7,  1882.  That  the  said 
office  was  created  by  act  of  assembly  approved  March  24, 1870  (P.  L. 
544),  and  entitled  the  occupant  to  a  fee  of  five  per  cent  upon  all 
delinquent  taxes  collected  and  paid  to  the  city  by  him.    That  the 
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defendant  was  elected  February  17, 1877,  to  serve  till  April  4, 1881. 
That  an  act  of  assembly  was  approved  February  14,  1881,  entitled, 
"An  act  to  consolidate  the  offices  of  receiver  of  taxes  and  collector 
of  outstanding  or  delinquent  taxes ;  to  invest  the  receiver  with  all 
the  powers  and  privileges,  and  to  impose  upon  him  all  the  duties 
and  liabilities  of  said  collector ;  and  for  the  more  efficient  collection 
of  taxes  in  cities  of  the  first  class."  That  the  defendant,  pretending 
to  act  in  pursuance  thereof,  had  notified  the  plaintiff  to  cease  the 
collection  of  delinquent  taxes,  and  that  he  would  in  future  collect 
them  himself.  That  great  embarrassment  and  delay  would  result 
from  this  course.  That  the  act  last  named  was  unconstitutional, 
because  (a)  it  diminishes  the  emoluments  of  the  plaintiff  during  his 
term  of  office;  (6)  because  it  increases  the  emoluments  of  the  de- 
fendant during  his  term  of  office;  (c)  because  it  enacts  that  the 
receiver  of  taxes  "shall  have  all  the  powers  and  privileges,  and  be 
subject  to  all  the  duties  and  liabilities  conferred  and  imposed  upon 
the  collector  of  outstanding  or  delinquent  taxes  by  any  and  all  acts 
of  assemblv  heretofore  passed,"  without  re-enacting  and  publishing 
at  length  the  provisions  of  said  acts  in  accordance  with  the  require- 
ments of  article  III.,  section  6,  of  the  constitution ;  (d)  because  it 
extends  the  provisions  of  former  laws  to  the  receiver  of  taxes  of  tho 
city  of  Philadelphia,  and  conferred  upon  him  the  privileges  thereby 
conferred  without  re-enacting  and  publishing  the  same  at  length  ; 
(«)  bcK^use  it  violates  the  provisions  of  article  III.,  section  3,  of  the 
constitution,  in  that  it  contains  three  distinct  subjects;  (/)  because 
it  does  not  clearly  express  in  its  title,  as  required  by  said  article 
III.,  section  3,  the  intention  to  deprive  the  collector  of  delinquent 
taxes,  appointed  prior  to  its  passage,  of  his  office,  or  the  emoluments 
thereof;  {g)  because  it  increases  the  emoluments  of  the  city  solicitor, 
and  diminishes  those  of  the  deputy  collectors  during  their  terms 
of  office.  The  bill  prayed  an  injunction  to  restrain  the  defendant 
from  collecting  delinquent  taxes  and  interfering  with  the  plaintiff 
therein ;  a  decree  that  the  act  of  February,  1881,  if  it  interfered  with 
the  discharge  of  the  plaintiff's  duties  as  collector,  or  with  his  emol- 
uments, is  unconstitutional  and  void;  and  that  the  plaintiff  is 
exclusively  entitled  to  collect  delinquent  taxes  and  receive  five  per 
cent  thereon  during  his  present  term. 

The  city  of  Philadelphia  was  admitted  as  an  intervening  de- 
fendant. 

The  case  was  argued  as  upon  bill,  and  answer  denying  equity  in 
the  bill. 

Mr.  Johnson  argued  that  the  act  of  1881  is  unconstitutional,  be- 
cause it  diminishes  the  emoluments  of  the  collector  during  his  term. 
The  constitution,  article  III.,  section  13,  provides  that  "No  law 
shall  extend  the  term  of  any  public  officer  or  increase  or  diminish 
his  salary  or  emoluments,  after  his  election  or  appointment"  That 
the  emolument,  being,  by  the  act,  reduced  to  nothing,  is  "  reduced," 
will  not  be  disputed ;  but  the  question  might  arise,  cannot  the  legis- 
lature abolish  an  office  before  the  expiration  of  the  incumbent's 
term  ?  To  this  it  will  be  a  sufficient  answer  to  say  that  the  act  does 
not  abolish  the  office  of  collector,  but  merely  transfers  his  duties  to 
10  Vol.  15. 
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the  receiver,  and  with  them  the  compensation  (though  reduced  in 
amount) ;  but,  in  a  case  like  this,  it  is  not  clear  that  the  office  could 
be  destroyed.  If  it  could,  the  legislature  could  abolish  it  one  day 
and  immediately  revive  it,  thus  evading  the  spirit  of  the  constitu- 
tion, which  means  to  secure  fixity  of  tenure  and  emolument,  and  to 
protect  officers  against  the  operation  of  adverse  political  or  personal 
influences  existing  in  the  legislature.  In  Judce  Gamble's  case  the 
judicial  district  was  legislated  out  of  existence,  but  the  judge's  office 
and  salary  were  left  untouched ;  and  the  court  held  that  the  hold- 
ing of  an  office  carried  with  it  the  exercise  of  the  functions  of  the 
office:  Oommonwecdth  vs.  Gamble^  12  P.  F.  S.  343. 

Is  the  plaintiff  a  "  public  officer?  "  for  to  such  only  the  constitu- 
tion applies.  In  33  Georgia,  336,  Jacob's  definition  of  a  public 
office  is  cited,  and  it  says,  that  it  is  one  whose  duties  concern  the 
public,  and  that  it  is  not  the  extent  of  those  duties,  but  their  nature, 
which  is  the  test.  In  Ogden  \».  Baymond,  22  Conn.  383,  a  school 
trustee,  elected  by  the  district,  was  held  to  come  under  this  defini- 
tion ;  and  in  U,  S,  vs.  Maurice,  2  Brock.  102,  an  agent  of,  fortifica- 
tions ;  and  in  Stg^te  vs.  Bailer,  41  Mo.  29,  a  water  commissioner  of 
the  city  of  St.  Louis.  If  this  be  so,  a  fortiori,  a  person  who  collects 
taxes — the  very  life-blood  of  the  body  politic — and  collects  those 
for  the  State  as  well  as  for  the  city,  is  a  public  officer.  The  office 
is  created  by  the  State,  and  the  title  conferred  by  the  State.  The 
fact  that  he  is  selected  by  the  receiver  has  no  weight,  for  the  con- 
stitution speaks  of  those  "elected  or  appointed,^^  and  it  is  to  be 
further  observed  that  the  receiver  has  no  power  of  control,  super- 
vision, or  removal. 

Again,  the  act  increases  the  emoluments  of  the  receiver,  by  em- 
powering him  to  retain  one  and  one-half  per  cent,  commission. 
There  is  no  doubt  that  new  duties  may  be  imnosed  by  the  legisla- 
ture upon  an  officer,  and  it  might  seem  that  tnat  would  be  a  con- 
sideration for  larger  pay,  but  the  constitution  plainly  forbids  it. 
The  only  way  in  whicn  this  act  can  stand  is  by  holding  it  to  be 
prospective  in  its  operation. 

To  claim  the  right  to  abolish  an  office  before  the  end  of  the  in- 
cumbent's term  is  to  assert  that  the  legislature  has  the  right  to 
remove  an  officer,  for  the  destruction  of  the  office  means  that,  and 
nothing  else;  if,  also,  the  right  to  consolidate  the  offices  is  urged, 
that  involves  the  additional  right  to  elect.  Such  powers  have  never 
been  conferred  upon  the  legislature. 

The  constitution,  art.  III.,  sec.  6,  directs  that  "no  law  shall  be 
revived,  amended,  or  the  provisions  thereof  extended  or  conferred, 
by  reference  to  its  title  only ;  but  so  much  thereof  as  is  revived, 
amended,  extended,  or  conferred,  shall  be  re-enacted  and  publishea 
at  length."  Nothing  but  a  reading  of  the  third  section  of  the  act 
of  1881  is  needed  to  see  that  this  provision  has  been  utterly  ignored. 
The  great  evils  to  be  overcome  were  uncertainty  in  the  law,  and  the 
obtaining  of  legislation  by  an  avoidance  of  scrutiny.  Every  act  is 
intended  to  be  complete  in  itself.  To  enact  that  "in  all  cities  of 
the  first  class,  the  receiver  of  taxes  tlierein  shall  have  all  the  powers 
and  privileges,  and  be  subject  to  all  the  duties  and  liabilities  con- 


Digiti 


zed  by  Google 


COURT  OP  COMMON  PLEAS,  PHILA.  147 

ferred  upon  the  collector  of  delinquent  or  outstanding  taxes,  by  any 
and  all  acts  of  assembly  heretofore  passed,"  is  as  plain  a  violation 
of  the  constitution  as  can  be  committed.  The  same  may  be  said 
of  section  2,  **  that  all  acts  or  parts  of  acts  heretofore  passed,  incon- 
sistent herewith,  be  and  the  same  are  hereby  repealed." 

Mr.  Sheppard,  for  the  defendant,  Roberts:  The  constitution  does 
not  profess  to  prevent  all  modifications  of  laws,  all  changes  of  laws ; 
it  does  not  profess  to  deal  with  the  latitude  of  power  which  the 
legislature  has,  except  in  the  four  instances  where  a  law  is  "  revived^ 
amended^  or  the  provisions  thereof  extended  or  conferred,'*''  There  may 
be  changes  of  laws,  there  may  be  alterations  of  laws,  there  may  l>e 
modifications  of  laws;  but,  unless  these  changes  or  alterations,  or 
modifications,  come  under  one  or  the  other  of  these  four  categories, 
that  is  to  say,  unless  they  constitute  a  revival  or  an  amendment,  or 
an  extension,  or  a  conferment  of  the  law  or  its  provisions,  this  sec- 
tion has  nothing  to  do  with  them.  The  present  case  is  not  one  of 
revival,  amendment  or  extension.  If  the  act  under^  consideration 
is  in  any  way  affected  by  the  constitutional  prohibition,  it  is  be- 
cause the  provisions  of  some  law  are  "  conferred  "  by  it.  The  legis- 
lative meaning  of  the  words,  revival,  amendment  and  extension,  is 
precise,  and  the  law  always  employs  them  where  a  statute  is  to 
nave  the  effect  that  the  words  carry  with  them.  The  word  "  con- 
ferred," in  this  connection,  is  not  found  in  the  corresponding  clause 
of  the  constitutions  of  the  other  States.  Here,  it  should  be  observed, 
that  the  repeal  of  laws  is  not  included  in  this  provision.  The  act 
of  conferring  is  a  unilateral  proceeding ;  it  simply  implies  what 
raay  be  called  an  "  investitive  fact.  Legal  facts  have  been  divided 
into  investitive,  divestitive  and  transvestitive,  and  "conferred" 
means  only  one  of  these.  It  does  not  divest  any  one  of  a  right, 
nor  does  it  pass  a  divested  right  from  one  person  to  another;  out 
it  annexes  a  right,  irrespective  of  its  possession  or  the  manner  of 
its  use  by  another.  That  this  is  the  distinctive  meaning  which  the 
framers  of  the  constitution  attached  to  the  word,  will  appear  by  a 
consideration  of  the  only  two  other  places  in  the  constitution  where 
the  word  "  conferred  "  is  found :  article  V.,  sec.  12,  and  article  V., 
sec.  20 ;  and  of  the  two  places  where  the  word  **  transferred  "  is 
found,  viz.,  article  XVII.,  sec.  11,  and  schedule,  sec.  21.  All  the 
legislation  since  1874  has  followed  the  same  path,  and  has  used 
these  words  in  this  distinctive  sense. 

The  constitution  says  that  "so  much  thereof"  shall  be  published 
at  length.  The  other  side  contends  that  this  means  that  the  entire 
former  act  shall  be  incorporated.  It  is  undoubtedly  true  that,  when 
an  act  is  dealt  with  as  a  thing  of  parts  or  a  composite  thing,  the 
part  dealt  with  shall  be  definitively  set  out,  for  the  words  have 
reference  to  a  division  of  the  statute,  some  parts  being  the  subject 
of  new  legislation  and  others  not.  This  is  the  exact  meaning  of 
the  expression  "so  much,"  and  the  convention  must  have  used  it 
advisedly,  for  it  occurs  in  no  other  constitution.  They  all  speak  of 
the  entire  act.  Such  has  been  the  uniform  practice  of  the  legisla- 
ture since  1874.  When  a  part  of  an  act  or  section  has  been  dealt 
with  in  the  way  of  amendment  its  words  have  been  recited,  and 
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when  the  whole  of  it,  the  title  alone  has  been  mentioned.  The  act 
constituting  the  courts  of  the  State,  which  are  now  administering 
the  laws,  cites  no  statutes  at  length,  but  merely  refers  to  them. 
(Hare,  P.  J.,  suggested  a  doUbt  as  to  whether  that  legislation  was 
necessary  to  constitute  the  courts.) 

When  the  constitution  was  under  debate  by  the  convention,  sec- 
tion 13  of  article  III.  read  that  "  no  law  shall  be  passed  which  shall 
operate,"  etc.,  and  the  point  was  raised  whether  tiiis  would  not  in- 
clude acts  which  might  incidentally  or  indirectly  extend  the  term 
of  a  public  oflScer,  ete.  The  convention  accepted  this  view,  and  al- 
tered the  section  to  what  wq  now  have,  meaning  distinctly  to  say 
that  a  law,  to  be  governed  by  this  section,  must  be  for  the  purpose 
of  such  extension,  etc.,  and  not  that  that  is  merely  a  result  of  its 
operation.  In  the  same  debate,  a  motion  was  made  to  insert  the 
words  "or  shorten,"  and  the  question  was  asked,  whether  the  legis- 
lature could  legislate  a  man  out  of  office,  to  which  the  affirmative 
answer  was  given.  The  subject  was  thus  plainly  and  forcibly  pre- 
sented to  the  convention,  and  it  significantly  rejected  the  proposed 
amendment. 

The  section  speaks  of  a  "public"  officer.  This  must  be  one 
whose  employment  is  holden  immediately  from  the  government  or 
from  the  people  themselves,  or  in  some  way  represents  sovereignty : 
CommonweaiUi  vs.  BinnSy  17  S.  &  R.  233.  The  government  is  not  a 
mere  municipality,  which  is  itself  only  a  corporation  or  political 
agent,  created  for  the  management  of  local  aflfairs.  The  plaintiff  is 
not  elected ;  he  is  appointed,  and  that  by  one  who  is  only  an  agent 
of  a  municipality.  The  case  cited  says,  it  should  be  "  immediately 
from  the  government  or  the  people  themselves."  In  the  same  opin- 
ion, the  court  says,  an  "appointment  is  not  necessarily  an  office." 
The  constitution  itigelf,  article  XII.,  section  2,  recognizes  the  distinc- 
tion by  speaking  of  persons  holding  an  "  office  or  appointment" 
This  view  is  further  sustained  by  Chief-Justice  Tilghman,  in  Qwi- 
monwealth  vs.  Sutherland^  3  S.  &  R.  145 ;  and  by  Chief-Justice  Gib- 
son, in  Commonwealth  vs.  BurreUy  7  Barr,  39.  See  also  3  Greenleaf, 
482 ;  KiUgore  vs.  Magee,  4  Norris,  401  ;  Thompson  vs.  Oommxmwealthy 
31  P.  F.  S.  321 ;  Moore  vs.  Allegheny^  6  Harris,  55.  In  some  of  these 
cases  it  is  expressly  held  that  a  tax  collector  is  only  an  agent,  and 
not  an  officer.  In  Commonwealth  vs.  EvanSy  24  P.  F.  S.  140,  the  de- 
fendant was  appointed  to  collect  money  due  the  State  and  was  de- 
clared against  as  a  "special  agent."  It  is  true  that  the  Supreme 
Court  said  he  was  a  "  public  officer,"  but  the  only  question  was 
whether  he  was  such  in  the  sense  that  he  might  be  sued  as  such  by 
ca'j^iaSy  after  he  had  given  bond  to  the  commonwealth,  and  had  re- 
ceived a  commission  from  the  government,  and  was  authorized  to 
represent  the  State  at  the  federal  treasury,  for  the  purpose  of  col- 
lecting money  for  the  treasury  of  the  State. 

Mr.  West  for  the  city  of  Philadelphia  cited,  as  showing  the 
reason  for  the  requirement,  that  an  act  should  be  recited,  and  not 
merely  referred  to :  People  vs.  McCallumy  1  Neb.  196,  and  others ; 
arguing  that  the  present  case  did  not  come  within  the  scope  of 
those  reasons.     If  this  act  be  unconstitutional   because  former 
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ones  are  not  set  out  in  full,  then  some  of  our  most  important  legis- 
lation falls. 

It  is  contended  that  this  act  increases  the  emoluments  of  the  re- 
ceiver. If  that  be  a  valid  objection,  the  proper  remedy  ^ould  be, 
not  to  strike  down  the  whole  act,  but  to  eliminate  that  part  relating 
to  compensation,  and  leave  the  rest  to  stand.  There  is  nothing  to 
prevent  an  increase  of  the  receiver's  duties.  The  diminution  of  the 
collector's  fees  is  not  the  purpose  of  the  act,  but  only  an  incidental 
result  of  the  abolition  of  the  office.  There  is  no  prohibition  as  to 
shortening  a  term.  Not  only  so,  but  the  receiver  might  have  at  any 
time  put  the  collector  out  of  office  under  article  VI.,  section  4,  which 
reads,  that  "appointed  officers,  other  than  judges  of  the  courts  of 
record  and  the  superintendent  of  public  instruction,  may  be  re- 
moved at  the  pleasure  of  the  power  oy  which  they  shall  have  been 
appointed."  The  legislature,  having  the  authority  to  direct  the 
receiver  to  appoint,  must  have  had  itself  the  power  to  do  so,  and 
therefore  it  can  remove. 

Mr.  Brewster,  for  the  plaintiff,  argued  that  the  law  was  prospec- 
tive in  its  operation.  It  enacts  that  the  "  receiver  shall  nave  no 
power  to  appoint,*'  etc. ;  but  when  ?  When  he  has  occasion  to  do 
t50.  When  he  comes  into  office  he  will  find  a  collector  whose  com- 
mission has  never  been  revoked,  and  he  cannot  himself  revoke  it, 
because  the  constitution  gives  that  power  only  to  the  officer  who 
could  make  the  appointment  The  true  interpretation  of  the  law 
is,  that  it  is  prospective,  and  not  retroactive,  and  that  is  a  conclu- 
sion that  must  be  reached,  if  we  apply  the  well-known  rule,  that 
all  laws  and  parts  of  laws  not  repugnant  shall  stand.  We  are  not 
to  assume  the  repeal  of  an  act  by  implication,  but  make  all  opera- 
tive, if  possible,  upon  general  principles  of  jurisprudence  and  public 
policy. 

There  is  no  place  in  this  act  where  any  former  act  or  part  thereof 
is  "  published  at  length,"  as  required  by  the  constitution,  although 
its  language  upon  that  point  is  peremptory.  The  court  will  not  dis* 
regard  the  obvious  intent  and  meaning  of  this  provision,  and  set  it 
aside  on  mere  verbal  criticisms. 

What  is  the  meaning  of  the  word  "conferred?"  To  bestow  a 
right,  to  give  a  privilege,  and,  when  you  confer  an  office  upon  a 
man,  you  enjoin  a  duty.  It  is  not  confined  to  an  individual  right 
that  a  man  may,  at  his  option,  accept  or  refuse,  but  it  means,  in  the 
legal  signification,  as  to  an  officer,  to  "impose."  And  when  the 
legislature  confers  an  office  or  a  duty,  defined  in  some  existing 
act,  it  must  set  out  "  so  much  thereof  at  length  "  as  is  intended  to 
go  into  operation.  If  the  word  "  conferred  "  were  omitted  altogether, 
or  some  other  substituted,  the  necessity  would  be  the  same.  Such 
re-enactment  and  publication  at  length  makes  the  law  proposed  to 
be  enacted  plain,  both  to  the  legislators  who  are  to  enact  it,  and  to 
citizens  who  are  to  obey  it,  and  that  was  the  purpose  of  the  consti- 
tution in  requiring  such  republication  at  length. 

The  definition  of  a  "  public  officer,"  in  Jacob's  Dictionary,  is,  that 
he  is  one  who  has  any  duty  concerning  the  public.  To  find  much 
that  will  instruct  on  this  point,  it  will  not  be  amiss  to  ask  the  court 
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to  look  at  the  old  case  of  Marberry  vs.  Madison,  1  Cranch,  137. 
3  Cruise,  tit.  Q^i,  says,  public  ofl&ces  are  those  which  concern  the 
general  administration  ot  justice  or  the  collection  of  the  public  rev- 
enue. And  in  Commonwealth  vs.  Evana^  24  P.  F.  S.  140,  no  matter 
what  may  have  been  the  question  at  issue,  the  court  said,  without 
» qualification,  that  the  defendant  was  a  "  public  ofiicer,"  because  he 
collected  public  money.  There  is  no  case  which  decides  that  wher- 
ever a  man  has  a  duty  to  perform  which  is  connected  with  the  re- 
ception, collection  and  transmission  of  the  public  money,  he  is  not 
a  public  oflBcer ;  but  all  cases  from  Carthew  down  say  that  such  an 
office  is  a  public  office ;  and  does  not  the  complainant  here  receive 
and  collect  public  money  when  he  collects  for  the  State  as  well  as 
the  city?  and  certainly  the  money  of  the  commonwealth  is  public 
money. 

Opinion  delivered  March  26, 1881,  by 

Hare,  P.  J. — Two  questions  arise  m  this  case.  First,  can  the 
legislature  constitutionally  abolish  an  office  during  the  term  of  the 
person  by  whom  it  is  held?  Second,  does  the  constitution  of  this 
State  allow  the  powers  and  duties  of  one  officer  to  be  conferred  on 
another  without  setting  them  forth  in  the  statute  by  which  the 
change  is  made,  or  designating  them  otherwise  than  by  a  reference 
to  the  acts  which  called  them  into  being.  Unless  both  these  ques- 
tions admit  of  an  affirmative  reply,  the  complainant  is  entitled  to 
the  iniunction  for  which  he  sues. 

Under  the  first  head  there  is,  in  our  opinion,  little  room  for  doubt. 
It  has  been  long  settled  that  the  gift  of  an  office,  even  for  a  definite 
period,  is  not  a  contract,  but  the  delegation  of  an  authority  which 
may  be  modified,  prolonged,  or  abridged  at  pleasure ;  in  sliort,  dealt 
with  in  any  way  that  the  power  which  created  it  thinks  proper.  Such 
would  confessedly  be  the  rule  in  this  instance  did  not  article  III.,  sec- 
tion 13,  of  the  constitution  of  Pennsylvania,  provide  that  no  law 
shall  extend  the  term  of  any  public  officer,  or  increase  or  diminish 
his  salary  or  emoluments  after  his  election  or  appointment.  We 
do  not  see  that  this  provision  affects  the  question.  It  is,  indeed, 
contended  that  the  legislature  cannot  do  by  indirect  means  what 
they  are  forbidden  to  do  directly,  and  that,  as  the  salary  of  the  col- 
lector of  delinquent  taxes  could  not  have  been  diminished,  so  he 
cannot  be  deprived  of  it  altogether  by  abolishing  his  office  during 
the  term  for  which  he  was  elected.  This  method  of  reasoning  ap- 
pears to  be  inadmissible  as  applied  to  the  interpretation  of  an 
organic  law.  The  grant  of  an  express  power  may  carry  with  it 
many  implied  powers,  but  restrictions  are  not  to  be  extended  by 
implication.  The  authority  of  the  legislature  over  the  offices  which 
it  creates  for  the  purposes  of  government,  is  in  the  nature  of  things 
unlimited,  and  has  always  been  so  regarded.  The  reasons  for  the 
existence  of  such  a  power  are  obvious,  and  it  is  one  that  may  in 
some  conjunctures  be  essential  to  the  public  welfare.  To  hold  as 
complainant  asks,  that  it  shall  not  be  used,  because  it  may  be  used 
not  for  its  legitimate  purpose,  but  to  impair  the  salaries  which  the 
framers  of  the  constitution  intended  to  secure,  is  to  take  it  for  granted 
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that  the  legislature  will  ahuse  their  trust  Had  such  a  restriction 
been  designed  it  would,  presumably,  have  been  imposed  in  terms. 
If  the  provision  were  **  no  law  shall  abridge  the  term  of  any  public 
oflBcer,'^  it  might  well  be  contended  that  what  cannot  be  curtailed 
cannot  be  abrogated,  but  the  instrument  contains  no  such  language. 
The  salary  "  may  not  be  increased  or  diminished,"  but  what  is  de- 
clared of  the  term  is  simply  that  it  "  shall  not  be  extended."  To 
say  that  this  means  that  the  office  shall  not  be  abolished,  or  its 
duration  shortened,  would  be  to  wrest  the  words  of  the  organic  law 
to  a  purpose  which  it  does  not  disclose.  It  were  of  dangerous  con- 
sequence to  hold  that  the  legislature  shall  not  exercise  a  power 
which  has  been  conferred  upon  it  for  the  general  good,  because  it 
may  incidentally  produce  a  result  that  would  be  unconstitutional 
if  it  were  the  object  of  the  law.  Such  a  construction  would  confine 
the  field  of  legislation  within  limits  much  too  narrow  for  the  ends 
for  which  government  is  instituted.  A  manifest  intention  to  evade 
a  constitutional  prohibition  may  be  frustrated  by  the  judiciary,  but 
the  presumption  is  the  other  way,  and  that  the  legislature  is  acting 
in  good  faitn. 

It  results  from  what  has  been  said,  that  if  the  statute  under  con- 
sideration had  simply  repealed  the  act  creating  the  office  of  the 
collector  of  delinquent  and  outstanding  taxes,  and  declared  that 
such  arrearages  should  thenceforth  be  collected  by  the  receiver  of 
taxes,  it  would  have  been  free  from  any  constitutional  objection. 
The  doubt  arises  from  the  phraseology  of  the  third  section,  which 
seeks  to  efiect  that  object  indirectly,  by  providing  that "  in  all  cities 
of  the  first  class  "  (a  modern  synonym  for  Philadelphia),  **  the  re- 
ceiver of  taxes  therein  shall  have  all  the  powers  and  privileges,  and 
be  subject  to  all  the  duties  and  liabilities  conferred  or  imposed  upon 
the  collector  of  delinquent  or  outstanding  taxes  by  any  and  all  acts 
of  assembly  heretofore  passed,  except  so  far  as  the  same  may  be 
hereby  in  whole  or  in  part  repealed." 

If  this  provision  be  not  direct  it  can  hardly  be  termed  obscure  or 
ambiguous.  In  giving  all  the  powers,  privileges  and  duties  of  the 
collector  of  delinquent  taxes  to  the  receiver  of  taxes,  the  legislature 
in  effect  declared  that  the  functions  of  the  former  officer  shall  cease, 
and  that  they  shall  hereafter  be  performed  by  the  latter.  Power  and 
duty  are,  where  the  public  are  concerned,  correlatives,  and  what  it 
is  the  duty  of  one  officer  to  do,  it  must,  if  the  subject  does  not  admit 
of  concurrent  action,  be  incumbent  on  every  other  to  refrain  from 
doing.  So  far  the  way  is  clear,  but  we  are  here  met  by  an  obstacle 
arising  from  one  of  tnose  constitutional  safegiiards  which  though 
wisely  devised  to  prevent  rash  or  corrupt  legislation,  not  infre- 
quently wreck  just  and  remedial  statutes.  The  constitution  pro- 
vides, article  111.,  section  6, "  No  law  shall  be  revived,  amendea,  or 
the  provisions  thereof  extended  or  conferred,  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revived,  amended,  extended  or  con- 
ferred, shall  be  re-enacted  and  published  at  length."  So  far  as  I 
can  discern,  this  clause  forbids  the  very  thing  which  the  third  sec- 
tion of  the  act  of  February  14, 1881,  attempts  to  do.  The  intention 
of  the  constitution  is,  that  when  the  provisions  of  a  former  law  are 
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to  be  incorporated  with  a  subsequent  statute,  they  or  the  law  con- 
taining them  shall  be  re-enacted  and  published  at  length.  Insten<i 
of  observing  this  salutary  rule,  the  draftsman  of  the  present  statute 
has  limited  himself  to  a  general  declaration  that  the  "  receiver  of 
taxes  shall  have  all  the  powers,"  etc.,  conferred  on  the  officer  whose 
place  he  is  to  fill  "  by  any  or  all  acts  of  assembly  heretofore  passed," 
thus  leaving  the  effect  of  the  enactment  to  be  ascertained  by  a 
laborious  search  through  the  numerous  volumes  of  the  pamphlet 
laws.  It  was,  indeed^  contended  during  the  argument,  that  confer- 
ring is  not  transferring,  and  that  there  is  nothing  to  preclude  the 
legislature  from  providing  that  the  duties  of  a  particular  office  shall 
be  performed  by  another  branch  or  department  of  the  administra- 
tion, without  designating  them  specifically,  or  save  by  a  general 
reference  to  the  statutes  by  which  they  were  originally  imposed. 
This  position  is  untenable,  both  as  regards  the  letter  of  the  organic 
law  or  the  object  which  it  presumablv  has  in  view.  What  is  be- 
stowed on  one  man  is  not  the  less  conferred  upon  him,  because  it 
is  at  the  same  time  taken  from  some  other,  i^or  can  it  be  said  to 
be  less  important  in  the  case  of  such  a  transfer,  that  legislation 
should  take  place  in  the  light  of  day  with  a  full  disclosure  of  the 
object,  and  of  the  means  by  which  it  is  to  be  attained.  The  inten- 
tion of  the  framers  of  the  constitution  obviously  was  that  the  pur- 
port of  every  statute  should  appear  on  its  face  with  sufficient  clear- 
ness to  enable  the  legislature  to  know  what  it  was  doing,  and  give 
notice  to  the  community  at  large. 

We  are,  therefore,  constrained  to  hold  the  third  section  of  this 
enactment  invalid,  not  as  to  the  end  which  it  seeks  to  accomplish, 
but  for  the  want  of  the  full  and  explicit  statement  which  the  con- 
stitution imperatively  requires;  and  this  involves  the  failure  of  the* 
entire  statute.  Where  an  invalid  clause  is  not  essential  it  may  be 
set  aside  and  the  rest  allowed  to  stand.  But  such  is  not  the  case  in 
the  nresent  instance,  because  the  third  section  contains  the  operative 
woras,  and  the  only  ones  in  which  the  legislature  has  declared  its 
intention  that  the  outstanding  taxes  shall  be  collected  by  the  receiver, 
and  conferred  the  powers  requisite  for  carrying  it  into  effect 

We  have  not  arrived  at  this  conclusion  without  some  regret.  It 
is  never  pleasant  to  arrest  the  course  of  remedial  legislation  on  what 
may  appear  to  be  technical  grounds,  especially  where,  as  in  the 
present  instance,  there  is  gocS  cause  for  change.  As  the  law  now 
stands,  the  receiver  of  taxes  has  but  $2500  per  annum,  while  the 
emoluments  of  the  collector  of  delinquent  taxes  are  said  to  reach 
the  yearly  sum  of  $100,000,  and  yet  the  latter  officer  is  appointed 
by  the  former.  Such  a  relative  position  is  obviously  incongruous, 
and  cannot  but  suggest  suspicions  which  no  integrity  of  purpose  or 
fidelity  in  the  discharge  ot  duty  can  readily  dispel.  It  is  not  sur- 
prising that  the  legislature  should  at  length  have  resolved  to  correct 
an  obvious  error  by  bringing  both  offices  into  the  same  hand,  and 
rendering  the  fees  less  disproportionate  to  the  services  performed. 
In  pronouncing  the  act  unconstitutional,  we  can  at  least  say,  that 
the  defect  is  one  that  can  easily  be  remedied,  if  the  legislature,  which 
is  now  in  session,  thinks  fit  to.  take  the  means. .  , 
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P.  T.  Ramford,  John  G.  Johmon,  and  Ber^,  Harris  Brewster,  Esqs., 
for  plaintiff. 

Joseph  L,  Caven  and  Furman  Sheppard,  Esqs.^  for  defendant  Rob- 
erts. 

W.  Nelson  West^  city  solicitor,  for  the  city  of  Philadelphia,  inter- 
vening defendant 

[Leg.  Int,  Vol.  S8,  p.  148.] 

McCalmonts  vs.  The  Philadelphia  and  Reading  Railroad 

Company.* 

If  the  election  for  officers  of  the  Philadelphia  and  Reading  Railroad  Company  is  not 
held  at  the  annoal  meeting,  bat  at  a  subsequent  one  called  for  that  purpose,  such 
election  is  to  be  governed  07  the  same  rules  as  if  it  had  been  held  at  the  annual 
meeting. 

The  charter  of  the  company  provides  that  no  business  shall  be  transacted  at  a  special 
meeting  unless  a  majori^  of  the  stockholders  shall  attend,. in  person  or  by  proxy. 
Held,  that  this  does  not  apply  to  elections  specially  ordered  by  reason  of  their  having 
been  omitted  on  the  day  mentioned  in  the  charter. 

Opinion  delivered  April  9,  1881,  by  ^ 

Hare,  P.  J. — The  single  question  in  this  case  is,  Did  the  election 
for  president  and  managers  of  the  Reading  Railroad  Company, 
which  occurred  on  the  14th  of  March,  take  place  under  the  fourth 
and  fifth  sections  of  the  charter,  or  was  it  held  under  the  twenty- 
first  section?  It  is  conceded  that  the  qualifications  for  the  exercise 
of  the  right  of  suffrage  were  the  same  m  either  aspect,  to  wit :  that 
the  voters  should  have  been  registered  as  stockholders  for  at  least 
three  months ;  that  their  votes  should  be  cast  in  person  or  by  a 
"  proxy  "  given  within  three  months  of  the  day  of  the  election ;  and 
finally,  that  the  choice  should  be  made  by  a  majority  of  the  voters 
present  in  person  or  by  *'  proxy." 

The  difference  is  that  wnile  agi'eeably  to  the  twentv-first  section, 
"  No  business  shall  be  transacted  .  .  .  unless  a  majority  in  value 
of  the  stockholders  shall  attend  in  person  or  by  proxy,"  no  su6h 
condition  appears  in  the  fourth  and  fifth  sections,  which,  on  the 
contrary,  treat  the  election  of  the  officers  who  are  to  represent  the 
corporation,  and  through  whom  alone  it  can  exercise  its  powers,  as 
a  duty  which  the  stockholders  owe  to  themselves  and  to  the  com- 
munity, and  which  may  consequently  be  performed  by  those  who 
are  present,  whether  they  are  or  are  not  a  majority  of  the  whole 
numoer  of  persons  interested.  Such  at  least  is  the  obvious  mean- 
ing, if  the  fifth  section  of  the  charter  is  to  be  regarded  as  intended 
to  supplement  the  fourth  section,  and  provide  for  a  failure  to  fulfil 
the  obligation  which  that  prescribes.  It  is,  however,  contended  by 
the  counsel  of  the  present  board  of  managers,  that  the  fifth  section 
should  be  read,  not  in  the  order  in  which  it  appears  in  the  instru- 
ment, but  in  connection  with  the  twenty -first  section,  and  they  must 
be  regarded  as  parts  of  one  whole — the  former  indicating  the  end  in 
view,  and  the  latter  supplying  the  machinery  by  which  it  is  to  be 
accomplished. 

•Affirmed  by  the  Supreme  Court,  July  Term,  1881,  No.  9.  . 
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The  question  thus  presented  was  twice  argued  by  counsel  of 
known  ability,  who  ransacked  every  corner  of  the  instrument  in 
the  hope  of  finding  something  that  would  support  their  respective 
views,  but  the  result  was  simply  to  prove  that  the  meaning  of  the 
legislature  must,  as  it  regards  the  point  actually  in  dispute,  be 
sought  in  the  language  of  the  sections  to  which  I  have  already  re- 
ferred, and  that  they  are  the  only  ones  which  prescribe  the  manner 
in  which  the  meetings  of  the  Reading  Railroad  are  to  be  conducted, 
and  what  are  the  requisites  of  a  legal  choice. 

Turning,  therefore,  to  the  fourth  section  as  prior  in  place,  and  in 
the  natural  sequence  of  events,  we  find  that  it  speaks  with  no  am- 
biguous voice.  "  The  stockholders,"  so  run  the  words,  "  shall  meet 
on  the  second  Monday  of  January  in  every  year,  at  such  places  as 
mav  be  fixed  upon  by  the  by-laws,  of  which  notice  shall  be  given 
at  least  twenty  days  previous  by  the  secretary  in  the  newspapers 
before  mentioned,  and  choose,  by  the  majority  of  votes  present, 
officers  for  the  ensuing  year,  as  mentioned  in  the  third  section  of 
this  act,  who  shall  continue  in  office  for  one  year,  and  until  others 
are  chosen  ;  and  at  such  other  time  as  they  may  be  summoned  by 
the  managers,  in  such  manner  and  form  as  shall  be  prescribed  by 
the  by-laws,  at  which  annual  or  special  meeting  they  shall  have 
lull  power  and  authority  to  make,  alter,  or  repeal,  by  a  majority  of 
the  votes,  in  the  manner  aforesaid,  all  such  by-laws,  rules,  orders 
and  regulations  as  aforesaid,  and  to  do  and  perform  every  other 
corporate  act."  The  qualifications  for  the  exercise  of  the  right  of 
sunrage  are  then  prescribed  and  the  conditions  on  which  votes 
may  be  cast  by  proxy.  It  may  be  added  that  the  stockholders 
never  made  a  by-law  authorizing  the  managers  to  call  the  "  special " 
meetings  contemplated  in  this  section,  and  that  the  first  by-law  pro- 
vides that  all  the  meetings  of  the  company  shall  be  held  at  the  com- 
pany's office  in  Philadelphia,  unless  specially  convened  elsewhere 
oy  the  board  of  managers. 

The  language  above  cited  is  too  clear  for  doubt.    It  is  made  im- 

Jerative  on  the  stockholders  to  meet  on  the  second  Monday  of 
anuary  in  every  year,  and  choose  a  president  and  board  of  mana- 
gers, and  the  means  are  prescribed  for  carrying  this  command  into 
effect.  The  charter  does  not  contemplate  a  call  by  the  managers, 
or  indeed  by  any  one,  but  that  the  stockholders  will  attend  at  the 
appointed  time,  and  at  a  place  to  be  designated  by  the  by-laws,  "  of 
which  notice  is  to  be  given  by  the  secretary."  The  line  of  duty  was 
thus  so  clearly  drawn  that  all  might  follow,  and  that  the  law  might 
afford  redress  in  the  event  of  neglect. 

If  we  now  examine  the  fifth  section,  it  will  be  found  in  harmony 
both  as  it  regards  thought  and  expression,  with  the  fourth.  Expe- 
rience had  abundantly  shown,  and  it  would  be  obvious  to  every 
reflecting  mind,  that,  however  carefully  the  charter  was  drawn,  there 
might  still  be  a  failure  to  elect.  The  stockholders  might  not  be  duly 
notified,  or  might  be  prevented  from  assembling  by  some  accidental 
cause,  or  the  meeting  might  break  up  without  accomplishing  its 
object.  Unless  some  provision  was  made  for  such  a  result  the  con- 
sequences would  be  serious  and  might  involve  a  loss  of  the  franchise. 
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The  common  law  regarded  a  corporation  as  an  artificial  body,  which 
would,  like  tiie  natural  body,  become  extinct  on  the  failure  of  the 
organs  requisite  for  the  performance  of  its  functions,  or,  at  the  least, 
be  subject  to  dissolution  at  the  instance  of  the  attorney-general. 

The  fifth  section  accordingly  j^rovides,  in  conformity  with  the  pre- 
cedents in  England  and  the  tJnited  States,  that ''  If  it  shall  happen 
that  an  election  of  president,  managers,  treasurer,  secretary,  or  otlier 
officer  shall  not  be  made,  the  corporation  shall  not  for  that  cause  be 
dissolved,  but  it  shall  be  lawful  to  hold  and  make  such  election  of 
president,  managers,  secretary,  treasurer,  or  other  officer,  on  any  day 
thereafter,  by  giving  at  least  ten  days  notice,  signed  by  the  president 
or  secretary,  in  the  newspapers  before  mentioned,  of  the  time  and 
place  of  holding  such  election ;  and  the  president,  managers,  treas- 
urer, secretary  and  other  officers  of  the  preceding  year  shall  in  that 
case  continue  to  act,  and  be  invested  with  all  the  nowers  belonging 
to  their  respective  situations  until  an  election  shall  take  place." 

This  language  is  so  closely  analogous  to  that  of  the  fourth  section 
as  to  show  not  only  that  the  object  is  the  same  in  both,  but  that  it 
is  to  be  effected  by  like  means.  The  meeting  is  to  take  place  not  in 
obedience  to  a  call,  but  for  the  discharge  of  a  duty  which  is  not  less 
imperative  because  it  has  been  deferred,  and  notice  is  to  be  given  in 
orcfer  to  afford  an  opportunity  for  the  simultaneous  action  which 
would  be  impracticaole  if  the  stockholders  were  not  informed  of 
the  time  and  place  at  which  they  were  expected  to  attend. 

There  is  a  command,  but  it  is  the  command  of  the  law,  and  the 
president  and  secretary  are  simply  the  instruments  through  which 
it  is  announced.  True,  they  have  a  discretion  as  to  when  and  where, 
because  the  legislature  could  not  foresee  the  various  contingencies 
that  might  arise,  but  it  is  a  discretion  confined  within  narrow  bounds, 
and  that  may,  as  the  recent  opinion  of  Judge  Allison  indicates,  be 
controlled  by  the  courts  if  it  is  misused.  If  the  officers  of  the  com- 
pany acted  with  fidelity  and  promptitude,  the  meeting  would  pre- 
sumably take  place  within  a  few  days  or  weeks,  and  a  president  and 
board  of  managers  would  be  chosen  in  due  course.  If,  on  the  other 
hand,  the  notice  was  not  given  within  a  reasonable  time ;  if  the  day 
which  was  named  were  too  remote,  or  the  place  inaccessible:  or  if 
the  president  and  secretarv  disagreed  and  designated  different  times 
and  places,  there  would  be  a  manifest  disregard  of  official  duty, 
which  might,  agreeably  to  the  decision  above  referred  to,  be  cor- 
rected by  a  bill  m  equity  or  mandamus. 

The  remaining  section  to  be  considered  is  the  twenty-first.  Omit- 
tin;c  the  first  clause,  which  has  no  bearing  on  the  case  in  hand,  this 
reads  as  follows:  "Special  meetings  of  the  stockholders  may  be 
called  by  order  of  the  president  and  managers,  or  by  the  president, 
at  the  re<^uest  of  the  stockholders  holding  one-fourth  the  amount 
of  the  capital  stock,  on  like  notice  as  that  required  for  annual  meet- 
ings, specifying,  moreover,  the  object  of  the  meeting,  but  no  busi- 
ness shall  be  transacted  at  such  meetings  except  that  for  which  it 
shall  have  been  called,  nor  unless  a  majority  in  value  of  the  stock- 
holders shall  attend  in  person  or  by  proxy." 

The  motive  for  the  introduction  of  this  section  is  easily  discem- 
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ible.  Provision  had  been  made  in  the  fourth  and  fifth  sections  for 
the  election  of  a  president  and  board  of  managers,  whose  powers 
would  be  adequate  for  all  ordinary  purposes.  Questions  might, 
nevertheless,  conceivably  arise  requiring  an  authority  from  the 
stockholders,- and  the  board  was  accordingly  authonzed  to  call 
special  meetings  for  such  emergencies ;  but  it  was  at  the  same  time 
provided,  in  order  to  guard  against  surprise  and  secure  a  full  atten- 
dance, that  a  majority  of  the  stockholders  should  be  requisite  to 
constitute  a  quorum  for  the  transaction  of  business. 

The  object  of  the  twenty-first  section  and  the  rules  which  it  pre- 
scribes are,  therefore,  obviously  difiTerent  from  those  of  the  fourth 
and  fifth  sections.  Agreeably  to  the  one,  all  the  registered  stock- 
holders are  entitled  to  vote;  agreeably  to  the  other,  only  those 
stockholders  who  have  been  registered  for  three  months.  A  quorum 
is  essential  under  the  twenty-first  section,  but  there  is  no  such  pro- 
vision in  the  fourth  and  fifth  sections.  A  meeting  may  be  convened 
under  the  last-named  section  on  ten  days'  notice,  but  at  least  twenty 
days  must  elapse  before  the  stockholders  can  assemble  under  the 
twenty-first  section. 

It  is,  notwithstanding,  contended  by  the  respondents'  counsel,  that 
the  twenty -first  section  governs  the  fifth  section,  and  precludes  the 
right  to  elect,  unless  a  majority  in  value  of  the  stockholders  are 
present  in  person  or  by  proxy ;  or,  in  other  words,  their  contention 
IS,  that,  altnough  the  right  to  elect  is  in  the  stockholders  who  have 
been  registered  for  three  months,  and  a  majority  of  such  persons 
attend  and  desire  to  exercise  it,  other  persons  who  are  not  so  quali- 
fied may  prevent  an  election  by  absenting  themselves.  Such  a 
power  may  well  exist,  as  it  regards  the  meetings  called  for  the 
transaction  of  business  under  section  21,  but  is  altogether  at  vari- 
ance with  the  purpose  disclosed  in  the  preceding  sections.  It  is 
conceded  that  a  single  stockholder  may  elect  at  the  annual  meeting, 
although  the  rest  remain  away  ;  and  there  is  no  sufficient  reason  for 
supposing  that  the  legislature  meant  that  there  should  be  a  different 
rule  for  meetings  held  under  the  fifth  section,  which,  as  I  have  en- 
deavored to  show,  are  supplementary,  and  designed  to  fill  a  void 
arising  from  a  failure  of  the  annual  election. 

We  are,  therefore,  of  opinion  that  the  persons  returned  by  the 
master  as  havinpr  receivea  a  majority  of  the  votes  cast  on  the  14th 
of  March  by  stockholders  whose  names  had  appeared  on  the  books 
for  at  least  three  months,  are  the  duly  elected  president  and  mana- 
gers of  the  Reading  Railroad  Company. 

Richard  C.  Dak,  John  C.  BuUitt,  ancl  Ashbel  Greeny  Esqs.,  for  the 
plaintiffs. 

John  G,  Johnmn  and  James  E,  Gowen,  Esqs.,  for  the  defendants. 

[Leg.  Int.,  Vol.  S8,  p.  149.] 

Jones  vs.  The  Manufacturers'  National  Bank. 

In  foreign  attachment,  the  garnishee  cannot  set  off  an  nnniatured  claim  against  the 

defendant 

Sur  rule  for  a  new  trial  and  motion  for  judgment  non  obstante 
veredicto. 
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This  was  a  scire  faeias  against  garnishees  upon  a  judgment  ob- 
tained against  James  Fayer,  in  a  foreign  attachment  proceeding. 
The  evidence  showed  the  following  facts:  James  Fayer,  the  de- 
fendant, is  a  corn  merchant  in  Liverpool,  England.  His  son,  Wil- 
liam Fayer,  some  years  ago,  was  in  business  in  Philadelphia  and 
failed,  owing  him  considerable  money.  In  order  to  retrieve  this 
loss,  James  Fayer  commenced  business  in  Philadelphia,  employing 
his  son  as  agent,  at  a  salary.  The  business  was  openly  conducted 
by  William  Fayer,  as  agent  for  James  Fayer,  Liverpool,  the  name 
and  foreign  residence  of  the  principal  being  printed  on  the  bills, 
letter  heads,  etc.,  of  the  firm.  In  the  course  of  this  business,  Wil- 
liam Fayer  opened  a  bank  account  with  the  Manufacturers'  National 
Bank,  garnishee  herein,  in  the  name  of  "  William  Fayer,  agent.'' 
The  name  of  the  principal  was  not  stated  to  or  known  by  the  bank, 
but  the  evidence  showed  that  they  could  have  ascertained  it  if  they 
had  desired,  and  had  made  inquiry.  It  was  proved  that  the  monevs 
deposited  in  this  account  in  bank  were  the  moneys  received  in  tde 
business  of  James  Fayer.  On  November  11,  1879,  the  bank  dis- 
counted for  William  Fayer,  agent,  a  note  for  $255.90,  drawn  by 
James  Harrison  to  the  order  of  "  William  Fayer,  agent,"  and  in- 
dorsed "  William  Fayer.  agent,"  dated  November  6, 1879,  and  pay- 
able sixty  days  after  date.  On  December  5, 1879,  the  bank  dis- 
counted for  him  a  note  for  $500,  drawn  by  Franklin  Baker,  to  the 
order  of  "  William  Fayer,  agent,"  and  indorsed  "  William  Fayer, 
agent,"  dated  December  4,  1879,  and  payable  sixty  days  after  date. 
The  proceeds  of  the  discount  of  these  notes  were  carried  to  the  credit 
of  '*  William  Fayer,  agent"  After  the  discount  of  the  second  note, 
deposits  were,  at  various  times,  made,  amounting  in  the  aggregate 
to  $1873.07,  and  checks  drawn  and  paid  out  of  the  deposits  to  the 
amount  of  $2074.52. 

The  bank  never  tendered  back  the  notes  or  rescinded  the  dis- 
count. On  December  22,  1879,  before  the  maturity  of  either  note, 
the  plaintiff  sued  out  a  writ  of  foreign  attachment  against  James 
Fayer,  under  which  the  bank  was  summoned  as  garnishee.  The 
balance  then  standing  to  the  credit  of  William  Fayer,  agent,  was 
$913.74.  Judgment  was  afterwards  entered  against  the  defendant 
in  the  foreign  attachment  for  $1260.62. 

It  appeared  by  the  bank's  own  witness  that  the  maker  of  the  $500 
note  was,  and  is  yet,  perfectly  solvent.  With  regard  to  the  other 
note  the  bank  made  no  attempt  to  show  that  the  maker  was  insol- 
vent, and  no  testimony  was  talken  on  the  subject. 

The  jury  found  the  following  special  verdict : 

The  jury  find  for  plaintiff,  and  assess  the  damages  at  $977.80,  of 
which  $913.74  is  principal,  and  $63.96  interest. 

The  iury  found  specially  that : 

1.  William  Fayer  was  agent  for  James  Fayer,  defendant,  at  the 
time  of  the  attachment,  December  22,  1879. 

2.  That  the  bank,  garnishee,  did  not  know  for  whom  its  depositor, 
William  Fayer,  agent,  was  agent,  either  at  the  time  of  discounting 
notes,  or  at  the  time  of  the  attachment. 

3.  That  William  Fayer,  doing  business  as  W^illiam  Fayer,  ngent 
was  insolvent  at  the  time  of  the  attachment. 
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4.  That  the  set-oflf  of  the  bank  upon  the  two  notes,  if  the  court 
shall  determine  that  is  to  be  made,  amounts  to  $810. 

Frank  P,  Prichard,  Esq.  { William  Henry  Peace,  Esq.,  with  him), 
showed  cause,  and  argued  that  the  bank  had  no  such  thing  as  a  lien 
in  the  technical  sense  of  the  word ;  that  as  to  a  claim  of  set-off  the 
general  principle  is  that  equity  follows  the  law  and  permits  no  set- 
off of  unmatured  claims,  where  there  is  none  at  law;  that  to  this 
rule  an  exception  has  been  allowed  in  the  case  of  the  settlement  of 
estates  under  bankrupt  and  insolvent  laws ;  that  whether  this  ex- 
ception embraces  settlements  of  estates  under  voluntary  assign- 
ments for  the  benefit  of  creditors  is  an  open  question,  but  that  it 
does  not  embrace  cases  of  simple  assignments  is  well  settled : 
Spaulding  vs.  BacknSy  122  Mass.  553 ;  Dougherty  vs.  Bank,  37  Lc^. 
Int.  224  ;  nor  does  it  embnice  cases  of  attachment :  Bower  vs.  Gas 
Co.,  22  Weekly  Rep.  740;  Taylor  vs.  Gardner,  Sergeant  on  Att.  Ill ; 
Parsons  vs.  Root,  4l  Conn.  162 ;  Edwards  vs.  Delaplaine,  2  Harring- 
ton, '322 ;  Ingalls  vs.  Dennett,  6  Me.  79 ;  Self  vs.  Kirkland,  24  Ala.  275. 
That  a  bank  may  not  set-off  unmatured  paper  against  the  debt  due 
to  the  depositor  is  decided  in  Beckwith  vs.  Union  Bank,  4  Sand.  S. 
C.  604 ;  Jordan  vs.  Bank,  74  N.  Y.  467 ;  and  FouHh  National  Bank 
vs.  City  Bank,  68  111.  398;  Dougherty  vs.  Bank,  supra,  A  foreign 
attachment  is  not  analogous  to  a  voluntary  assignment,  but  rather 
to  the  settlement  of  decedents' estates,  being  a  proceeding  by  which 
the  law  undertakes  the  distribution  of  the  property,  and  in  the  set- 
tlement of  decedents'  estates  set-off  of  unmatured  paper  is  not 
allowed :  Bosler  vs.  Bank,  4  Barr,  32 ;  Appeal  of  Fam^ers'  and  Me- 
chanics* Bank,  12  Wright,  57;  Shoemaker  vs.  Bank,  38  Leg.  Int.  12; 
post,  page — .  , 

It  was  not  found  that  the  principal  was  insolvent,  and  the  insol- 
vency of  the  agent  cannot  affect  the  rights  of  the  parties. 

Robt,  H.  Neitson,  Esq.,  contra.  Mutual  credit  is  the  basis  of  the 
bank's  claim.  In  the  cases  cited  that  doctrine  does  not  apply. 
There  is  an  understanding  between  a  bank  and  its  depositors  that 
the  balance  only  will  be  demanded.  The  bank  gave  credit  on  the 
faith  of  the  continual  deposits  that  were  to  be  made,  and  the  fund 
should  not  be  allowed  to  go  to  one  who  gave  nothing  for  it.  It  is 
settled  that  an  attaching  creditor  cannot  occupy  a  better  position 
than  his  debtor :  Good  vs.  Grauh,  26  P.  F.  S.  52 ;  out  it  by  no  means 
follows  that  his  position  must  be  as  good.  It  will  be  seen  that  the 
ground  upon  which  the  courts  have  refused  to  allow  such  a  set-off 
as  that  for  which  we  contend  is,  that  it  alters  the  contract  of  the 
parties.  Now,  this  reasoning  does  not  necessarily  reach  an  attaching 
creditor.  A  bank,  of  course,  contracts  to  pay  the  .depositor  on  de- 
mand, but  non  constat  that  it  must  pay  the  depositor's  balance  away 
from  itself  to  one  to  whom  it  sustains  no  contractual  relation. 

The  judgment  in  Dougherty  vs.  Bank,  supra,  is  such  a  judgment  as 
that  for  which  we  contend,  and  that  in  Stewart  vs.  Bank,  6  W.  N.  C. 
395,  is  on  all  fours  with  our  case. 

Even  if  the  court  should  be  against  us  on  the  question  of  our 
right  of  set-off,  the  verdict  will  be  reduced  by  the  amount  of  the 
interest,  for  the  depositor  was  "  William  Payer,  agent,"  and  surely 
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we  were  not  bound  to  pay  it  in  a  suit  in  which  James  Fityer  was 
defendant  until  we  became  sure  that  it  was  his. 
Verdict  reduced  to  $913.74,  and  rule  for  new  trial  discharged. 

[Leg.  Int,  Vol.  38,  p.  251.] 

Booth  vs.  Weiss,  Martin,  City  Treasurer,  and  City  op  Philadelphia. 

Whether  a  contract  by  the  city  of  Philadelphia  to  pay  rent  in  fbture  vears  be  an  in- 
crease of  debt  or  not.  the  court  will  not,  on  the  ground  that  the  legal  limit  of  that 
debt  has  been  j^assea,  ei^oin  payment  of  the  rent,  so  long  as  the  money  is  actually 
or  potentially  in  the  treasury  and  has  been  duly  appropriated,  the  purpose  of  the 
contract  being  part  of  the  orainary  administration  or  the  government. 

In  equity.    Bill  and  answer. 

Booth,  a  tax-payer,  filed  a  bill  against  the  city  of  Philadelphia 
and  its  treasurer/  alleging  that  the  city  had  contracted  with  one 
Weiss  for  the  use  of  an  engine-house  for  ten  years,  and  at  a  certain 
annual  rental ;  that  there  was  no  money  in  the  treasury  to  meet 
this  yearly  recurring  charge,  and  that  the  legal  limit  of  the  city's 
debt  had  been  reached  and  passed;  wherefore  the  contract  was 
illegal  and  void.  The  bill  prayed  a  decree  to  this  effect,  and  an  in- 
junction to  restrain  payment  of  the  rent. 

The  answer  admitted  the  facts,  but  denied  that  there  was  any  in- 
crease of  the  municipal  debt,  the  rent  agreed  upon  not  being  beyond 
the  limit  of  the  current  revenues  of  the  city,  by  reason  of  which  the 
contract  did  not  fall  within  the  statutory  and  constitutional  prohi- 
bition on  that  subject ;  and  alleging  that,  under  the  acts  of  March 
11, 1789,  February  2, 1854,  and  May  23, 1874,  the  city  has  full  power 
to  purchase  or  lease  all  kinds  of  property  "  forever  or  for  any  other 
or  less  estate,"  upon  the  authority  of  which  leases  similar  to  that 
mentioned  in  the  bill  had  been  repeatedly  made. 

Opinion  delivered  June  25,  1881,  by 

Mitchell,  J. — The  principles  which  govern  this  case  are  so  clearly 
involved  in  the  recent  decision  of  the  Supreme  Court  in  City  of 
Eiie^B  Appeal,  10  Norris,  398,  that  we  are  relieved  from  the  discussion 
of  many  of  the  points  argued  by  counsel. 

By  that  decision  it  is  clearly  established  that  the  provisions  of 
article  9  of  the  constitution  relative  to  the  debts  of  cities  and  coun- 
ties, are  not  confined  solely  to  what  are  known  as  bonded  debts  or 
public  loans,  but  extend  to  all  debts  in  the  ordinary  sense  of  the 
word,  as  defined  by  Mr.  Justice  Gordon  to  be  "a  fixed  and  certain 
obligation  to  pay  money,"  etc. 

Where,  however,  the  city  incurs  an  obligation  for  the  present  pay- 
ment of  money,  but  either  has  the  money  actual!^'  in  the  treasury, 
or  has  levied  a  tax  which  in  due  course  of*  administration  will  pro- 
duce it,  there  no  increase  of  indebtedness  is  really  incurred,  though 
the  obligation  to  pay,  and  the  actual  payment,  be  not  strictly  co- 
temporaneous.  " If,"  says  Justice  Gordon,  "the  contracts  and  en- 
gagements of  municipal  corporations  do  not  overreach  their  current 
revenues, no  debt  is  created." 

We  do  not  understand  the  Supreme  Court  to  intimate,  nor  is  it 
necessary  for  us  now  to  consider,  whether  the  city  councils  can  make 
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a  contract  for  rent  or  other  obligation  to  be  paid  out  of  the  current 
revenues  of  future  years,  in  such  manner  as  to  bind  future  councils 
to  raise  and  appropriate  the  money,  and  .thus,  in  effect,  increase  the 
debt  which  their  successors  must  pay.  The  present  case  does  not 
raise  that  question,  for  the  city,  in  its  answer,  avers  explicitly,  that 
the  contract  complained  of  "  i)ertains  to  its  ordinary  expenses,  and 
that  its  annual  revenues  are  sufficient  over  and  above  the  payment 
of  the  interest  on  its  indebtedness  and  the  ordinary  expenses  of  the 
city  government,  to  meet  the  rent  proposed  to  be  paid."  This  meeta 
squarely  the  exact  case  put  by  Justice  Gordon  as  one  not  open  to 
objection  under  the  present  constitution. 

The  rent  sought  to  be  enjoined  by  this  bill  is  for  property  now 
occupied  and  used  by  the  city,  for  a  purpose  which  is  part  of  its 
ordinary  administration  of  the  government,  the  money  for  the  pay- 
ment ot  the  rent  for  the  current  year  has  been  duly  appropriated 
by  councils,  and  is  now  actually  or  potentially  in  the  city  trea8ur3\ 
Under  these  circumstances  we  need  not  speculate  on  the  conse- 
quences of  a  different  state  of  facts  possible  to  arise  hereafter.  For 
the  present  it  is  sufficient  that  there  is  no  case  for  the  intervention 
of  a  court  of  equity. 

Judge  Hare  desires  me  to  add,  that  in  his  opinion  this  case  is 
analogous  to  a  contract  for  necessaries  made  by  a  married  woman, 
which  is  not  binding  while  executory,  and  may  be  set  aside  if  she 
thinks  proper,  although  she  cannot  accept  and  enjov  the  benefit  of 
the  consideration  without  rendering  her  estate  liable  for  the  stipu- 
lated price.  So,  here,  the  councils  may,  in  each  successive  year, 
appropriate  the  money  to  meet  the  obligation,  and  if  they  do  there 
will  be  no  increase  of  debt,  or  none  that  is  within  the  constitutional 
prohibition.  If  this  lease  be,  as  the  plaintiff  contends,  invalid,  still 
that  is  no  reason  why  the  city  should  not  occupy  the  building  so 
long  as  the  lessor  consents  and  councils  continue  to  appropriate  the 
money  for  the  payment  of  the  rent. 

Injunction  refused,  and  bill  dismissed. 

George  Bull,  Esq.,  for  plaintiff. 

John  K.  Valentine,  D,  W.  Sellers^  James  W,  M.  Newlin,  Esqs.,  for 
defendant  Weiss,  and  W.  Nelson  West^  city  solicitor,  for  the  city  and 
defendant  Martin. 

[Leg.  Int.,  Vol.  38,  p.  260.] 

Wood's  Executors  vs.  Dialogue  et  aZ. 

1.  Under  the  act  of  Congress  of  1853,  February  26  (10  Stat.  170),  all  assignments  of 

claims  upon  the  United  States  are  void  in  law  or  equity,  and  cannot  be  enforced 
between  the  parties. 

2.  A  transfer  of  a  claim  upon  the  government  is  invalid,  unless  the  claim  has  been 

adjudicated  and  a  warrant  issued  for  its  payment. 

Rule  for  judgment  for  the  defendant  on  point  reserved.  Opinion 
delivered  July  2,  1881,  by 

Fell,  J. — ^The  jury,  upon  the  trial  of  this  case,  found  for  the 
plaintiff  upon  the  issue  of  fact  raised,  whether  the  claim  upon  the 
United  States  government  of  $24,628.18,  for  repairs  to  the  steamer 
"  Hassler,"  depending  before  the  Court  of  Claims,  had  been,  on  Feb- 
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ruary  17, 1876,  transferred  by  Dialogue  &  Wood  to  the  plaintiff's 
testator. 

The  question  of  law  was  reserved,  whether  such  an  assignment 
could  be  enforced  between  the  parties,  in  view  of  the  act  of  con- 
gress of  February  26,  1853,  entitled  /An  act  to  prevent  frauds  upon 
the  treasury  of  the  United  States,"  re-enacted  in  section  3477  of  the 
revised  statutes. 

This  act  in  the  most  explicit  terms  declares  void  all  assignments 
of  all  or  any  part  of  any  claim  upon  the  United  States  government, 
either  absolute  or  conditional,  or  any  part  or  share  thereof  attempted 
to  be  transferred  by  any  means  or  device. 

Its  effect  is  to  make  any  claim  of  this  class  not  transferrable  in 
any  way  before  its  allowance  and  the  issuing  of  a  warrant  for  its 
payment. 

The  claim  in  controversy  falls  directly  within  the  prohibition  of 
the  statute.  In  the  language  of  Judge  Strong,  in  Spqfford  vs.  Kirk^ 
7  Otto,  484,  decided  in  1878,  "  It  would  seem  to  be  impossible  to 
use  language  more  comprehensive  than  this.  It  embraces  alike 
legal  and  equitable  assignments.  It  strikes  at  every  derivative 
interest  in  whatever  form  acquired,  and  incapacitates  everjr  claimant 
upon  the  government  from  creating  an  interest  in  the  claim  in  any 
one  than  himself."  To  the  same  effect  is  the  decision  in  Vnilm 
States  vs.  Gillis^  5  Otto,  414,  reviewed  and  affirmed  in  the  case  above 
cited.  To  this  may  be  added  Trist  vs.  Child,  21  Wall.  441 ;  Oreigh' 
ton  vs.  Block,  2  Montana,  354 ;  Becker  vs.  Sweetzer,  15  Minnesota,  427. 

Ashbume  vs.  Parrish,  31  P.  F.  Smith,  52,  is  identical  in  principle, 
though  not  arising  under  the  same  federal  statute. 

The  assignment  being  void,  it  transferred  no  title  to  the  claim 
from  the  assignors,  and  as  it  was  the  only  evidence  upon  which  the 
plaintiff's  right  to  recover  rested,  it  follows  that  judgment  must  be 
entered  for  the  defendants  on  the  point  reserved,  turn  obstante  vere- 
dicto, 

John  G,  Johnson,  Esq.,  for  plaintiff. 

Pierce  Archer^  Esq.,  for  defendants. 

• 
[Leg.  Int.,  Vol.  38,  p.  308.] 

MiNTZER  V8,   MiNTZER. 

On  a  return  of  nmt  eH  invenUu  to  an  attachment  for  contempt  for  non-performanee 
of  decrees  for  alimony  pendente  lite^  permanent  alimony,  and  for  secnnty  therefor, 
the  court  will  issue  a  writ  of  sequestration  for  the  purpose  of  enforcing  such  decrees, 
therein  authorizing  and  directing  the  sequestrator  to  seize  all  the  respondent's 
property  and  hold  the  same  until  lie  shall  clear  his  contempt  and  the  court  makes 
nirther  order. 

Whether  the  income  of  a  spendthrift  trust  is  liable  to  such  sequestration  not  decided. 

Petition  for  a  writ  of  sequestration. 

The  petition  of  libellant  set  forth  that  the  court  had  made  decrees 
for  vXimony  pendente  lite  and  permanent  alimony  at  the  rate  of  ninety 
dollars  per  month,  and  for  security  therefor,  and  had  issued  aii 
attachment  for  contempt  for  non-performance  thereof;  that  the 
respondent  had  absconded,  and  the  sheriff  had  returned  the  writ  of 
attachment  non  est  inventus ;  and  that  the  only  property  belonging 
to  the  defendant  was  the  income  of  a  spendthrift  trust 
11  Vol.  16, 
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The  petition  prayed  that  the  court,  for  the  purpose  of  enforcing 
said  decrees,  would  award  a  writ  of  sequestration  commanding  and 
empowering  a  person  to  be  therein  named  to  enter  upon  and 
sequester  all  the  real  and  personal  estate,  and  the  rents,  issue  and 
profits  thereof,  of  the  respondent,  and  to  detain  and  keep  the  same 
under  sequestration  until  the  respondent  shall  clear  his  said  several 
contempts,  and  the  court  make  further  order. 

Albert  B.  Guilbert  and  Daniel  Dougherty,  Esqs.,  for  the  petition. 

Sequestration  is  the  process  issued  upon  a  contempt  to  enforce 
obedience  and  afford  protection  to  the  parties:  Daniel's  Ch.  Prac, 

L*1050  (Ed.  1879),  et  seq.;  Adams'  Eq.  (Shars.  Ed.),  p.  651 ;  Bishop's 
w  of  Divorce,  §  600. 

The  writ  has  been  awarded  to  enforce  a  decree  for  the  payment 
of  alimony  :  Bishop's  Law  of  Divorce,  §§  494, 604 ;  Browning's  Law 
of  Divorce,  p.  244;  Sidney  vs.  Sidney,  17  L.  T.  Rep.,  N.  S.,  p.  9; 
Kirhy  vs.  Kirhy,  1  Paige,  216 ;  Qimtel  vs.  Qu^tel,  Wright  (Ohio), 
492;  Sheaje  vs.  Sheafe,  40  N.  H.  617;  O'Callaghan  vs.  O'CaUaghan, 
69  Cal.  662;  Amm.,  1  Haywood,  397 ;  Cdtrey  vs.  Garey,  2  Daly,  424. 

In  Clintcm  vs.  Clinton^  14  L.  T.  Rep.,  N.  S.  267,  the  only  property 
of  the  husband  was  the  income  payable  in  their  discretion  by  the 
trustees  of  his  brother's  will.  The  writ  was  issued  without  deter- 
mining whether  the  income  could  be  seized  by  the  sequestrator. 
While  no  reported  case  is  found  where  the  writ  has  been  issued  for 
this  purpose  in  this  State,  yet  the  writ  of  ne  exeat  has  been  allowed 
to  protect  a  wife:  Rawle's  Lecture  on  Equity,  p.  43;  Dransfield  vs. 
Dransfidd,  23  Leg.  Int.  229. 

Our  courts  have  followed  the  practice  of  the  Ecclesiastical  and 
Divorce  Courts  of  England :  Milizet  vs.  MUizet,  1  Pars.  p.  77 ;  Stoi-k 
vs.  Stork,  2  W.  N.  C.  337 ;  Grove's  Appeal,  18  Sm.  146.  No  other 
process  will  furnish  adequate  relief. 

An  execution  cannot  be  issued  for  ilimony  pendente  lite:  Grovels 
Ap})eal,  18  Sm.  146. 

Attachment  execution  may  be  issued  to  collect  permanent  ali- 
mony from  month  to  month,  but  this  would  be  oppressive.  There 
are  no  other  means  of  compelling  the  respondent  to  obey  the  order 
to  enter  security. 

The  court  granted  the  petition  without  determining  whether  the 
income  of  the  spendthrift  trust  could  be  taken  by  tlie  sequestrator. 

[Leg.  Int.,  Vol.  38,  p.  392.] 

CoGLEY  V8.  Browne. 

When  a  landlord  has  permitted  his  tenant  to  commit  frequent  breaches  of  his  core- 
naiits,  he  cannot  take  advantage  of  the  ri^^hts  which  the  lease  gives  him  in  the  event 
of  sdch  breaches,  without  previously  giving  notice  that  the  coarse  of  dealing  thus 
established  between  them  will  be  changed  and  performance  insisted  upon. 

Rule  to  open  judgment  in  ejectment  entered  on  warrant  in  a 
lease. 

In  this  case  it  appeared  that  the  lease  was  made  about  two  jears 
before,  and  stipulated  that  the  first  month's  rent  should  be  paid  on 
the  first  day  of  the  term  (which  was  done),  and  thereafter  from 
month  to  month  as  it  accrued.    Also,  that  thereafter,  during  the 
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whole  continuance  of  the  tenancy,  the  rent  had  not  been  paid  ptino- 
tually.  The  rent  for  the  month  of  September  not  being  paid  on  the 
first  of  that  month,  a  notice  (as  required  by  the  lease)  was  served 
upon  the  tenant,  informing  him  that,  by  reason  of  the  default,  the 
term  would  end  on  the  first  of  October.  On  that  da}^  the  rent  for 
September  was  paid,  but  no  more,  whereupon  this  judgment  in 
ejectment  was  entered. 

Counsel  for  the  rule  argued  that  such  leases  must  be  construed 
strictly.  A  provision  that  the  first  month's  rent  is  to  be  paid  in 
advance,  does  not  imply  that  the  subsequent  payments  are  to  be  so 
made.  The  fact  thai  they  were  received  after  due  for  two  years, 
without  objection,  is  persuasive  evidence  that  advance  payments 
were  not  intended. 

Counsel  against  the  rule  argued  that  the  rent  was  payable  in 
advance,  and  that  the  fact  that  the  landlord  has  sometimes  taken 
it  after  it  was  due  does  not  estop  him  from  insisting  upon  perform- 
ance of  the  covenants.  The  acceptance  of  the  rent  due  September 
1  was  not  a  waiver  of  the  right  to  proceed  under  the  notice.  It  will 
not  be  contended  that  payment  ot  some  of  the  rent  prior  to  the  ex- 
piration of  a  notice  destroys  its  effect. 

The  court  said  that,  even  conceding  that  all  the  rent  was  payable 
in  advance,  the  conduct  of  the  landlord  had  been  such  as  to  lead 
the  tenant  to  suppose  that  the  rights  riven  by  the  lease  would  not 
be  strictly  exercised.  If  a  notice  had  been  given  that  in  the  future 
performance  would  be  insisted  upon,  the  case  might  be  difi'erent. 
Equity  will  not  allow  a  party  to  take  advantage  of  a  contract  after 
a  long  course  of  dealing  contrary  to  its  terms,  without  notice  that 
he  intends  to  enforce  his  rights  thereafter. 

Rule  absolute. 

Joseph  R.  RhoadSj  Escl,  for  the  rule. 
William  D,  WetheriUy  Esq.,  contra. 

[Leg.  Int.,  Vol.  38,  p.  412.] 

Bowers  vs.  Hatch. 

When  a  wooden  extension  to  a  building  is  erected  to  the  party  line,  it  must  haT6  the 
osoal  party  wall  required  between  houses. 

The  buildin?  inspectors  are  charged  with  the  duty  of  seeing  that  the  law  is  complied 
with  in  this  respect,  and  in  the  performance  of  that  duty  they  hare  a  sound  dis- 
cretion. 

In  equity.    Motion  to  continue  injunction. 

The  petition  of  the  plaintiff  set  forth,  That  by  the  fifth  section  of 
an  act  of  assemblv,  approved  May  7,  1855,  entitled  "An  act  to  pro- 
vide for  the  regulation  and  inspection  of  buildings  in  the  city  of 
Philadelphia,  and  for  the  better  preservation  of  life  and  property," 
it  is  provided,  inter  alia, "  that  it  shall  be  the  duty  of  every  inspector, 
appointed  under  the  provisions  of  this  act,  to  visit  and  inspect  each 
or  any  house  or  houses,  building  or  buildings,  which  may  be  in  the 
course  of  erection,  construction  or  alteration,  within  the  limits  of 
his  district,  either  by  himself  or  by  his  deputy,  and  to  see  that  such 
house  or  houses,  building  or  buildings,  are  being  erected,  con- 
structed or  altered,  according  to  the  provisions  of  this  act,  and  all 


Digiti 


zed  by  Google 


164  PHILADELPHIA   REPORTS. 

acts  and  ordinances  in  force  in  said  city,  and  in  manner  adapted 
for  the  security  thereof  against  fires,  and  the  safety  of  the  occu- 
^pants ;  that  the  materials  used  are  suitable  for  the  purpose,  and 
that  the  work  is  done  in  a  substantial  and  workmanlike  manner, 
and  is  of  sufficient  strength  and  solidity  to  answer  the  purpose  for 
which  it  is  designed." 

That  Edward  Hatch  is  now  making  an  alteration  to  his  dwelling- 
house  on  tlie  west  side  of  Eighteenth  street,  commencing  about  172 
feet  11  inches  north  of  Jefierson  street,  in  the  city  of  Philadelphia 
(being  No.  1516),  to  wit,  by  erecting  a  wooden  extension  on  the 
south  side  of  his  said  dwelling. 

That  said  EMward  Hatch  is  erecting  said  wooden  extension  in 
violation  of  the  provisions  of  the  act  of  assembly  of  May  7,  1855, 
and  its  supplements,  and  of  the  ordinances  of  select  and  common 
councils  of  the  said  city,  in  that  he  is  erecting  said  extension  to  the 
party  line  on  the  south  side  of  his  said  dwelling  without  the  neces- 
sary and  proper  party  wall  provided  for  in  said  act  of  assembly. 

That  the  said  petitioner,  on  the  3d  day  of  October,  a.  d.  1881, 
caused  the  following  notice  and  order  to  be  served  on  the  said  Ed- 
ward Hatch,  to  wit : 

Board  of  Building  Inspectors, 
Phila.,  Octoier  3, 1881. 
Mr.  Edward  Hatch, 

Sir  : — I  am  directed  by  the  building  inspectors  to  notify  you  that 
they  have  condemned  the  wooden  extension  in  course  of  erection 
to  building  situate  on  the  west  side  of  Eighteenth  street,  commenc- 
ing about  172  feet  11  inches  north  of  Jefferson  street,  said  extension 
being  built  to  the  party  line  on  the  south  without  a  party  or  free 
wall  between  it  and  the  adjoining  property,  as  being  in  violation  of 
the  acts  of  assembly  and  ordinances  of  the  city  councils.  They 
therefore  order  the  same  to  be  taken  down. 

Yours,  respectfully, 

W.  H.  feuTLER,  Secretary. 

That  the  said  Edward  Hatch,  notwithstanding  said  notice  and 
order,  has  not  complied  with  the  same,  and  the  interposition  and 
aid  of  the  said  court  is  required,  as  provided  for  in  the  tenth  section 
of  said  act  of  assembly. 

Your  petitioner  therefore  prays : 

1.  That  an  order  may  be  made  by  your  honorable  court,  directed 
to  the  said  Edward  Hatch,  commanding  him  to  move  so  much  of 
said  wooden  extension  as  may  be  in  violation  of  law,  within  such 
time  as  your  honors  may  direct. 

2.  That  the  said  Edward  Hatch  may  be,  specially  until  hearing, 
enjoined  by  this  honorable  court  from  continuing  the  erection  or 
construction  of  the  said  building  as  before  mentioned,  in  violation 
of  the  laws  of  this  commonwealth. 

3.  Such  other  equitable  relief  as  to  your  honors  shall  seem  meet 
On  the  argument  the  counsel  for  the  defendant  admitted  the  aver- 
ments of  the  petition. 
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Joseph  L.  Coven,  Esq.,  for  the  petitioner,  argued  that  the  contem- 
plated alteration  was  in  violation  of  the  act  of  1855,  and  of  the 
ordinances  of  the  city.  That  under  the  act  of  1855  the  building 
inspectors  were  charged  with  a  duty  to  see  that  all  buildings  were 
constructed  or  altered  "  in  manner  adapted  for  the  security  thereof 
against  fires,  and  the  safety  of  the  occupants,"  and  in  performing 
that  duty  they  had  a  sound  discretion :  Bowen  vs.  Suppleey  33  Legal 
Litell.  358;  llPhila.  223. 

The  contemplated  erection  or  alteration  in  this  case  was  in  viola- 
tion of  the  laws  and  ordinances,  and  it  was  the  duty  of  the  defend- 
ant to  erect  a  necessary  and  proper  party  wall,  according  to  the 
Srovisions  of  the  act  of  May  7, 1855,  and  its  supplements,  under  the 
irection  of  the  inspectors. 
Oearge  Pierce,  Esq.,  argued  that  the  alteration  was  not  within  the 

Provisions  of  the  law:  Boioera  vs.  Conhion,  33  Legal  Intell.  72;  11 
hila.  182. 
November  1, 1881.    Injunction  continued. 

[Leg.  Jut,  Vol.  38,  p.  458.] 

West  vb.  O'Callaghan.* 

An  agreement  to  |>ay  for  the  plaintiff's  services,  notwithstanding  he  might  be  pre- 
yented  from  performing  them  by  sickness,  ddring  the  whole  or  part  of  the  time, 
will  not  be  construed  to  extend  to  the  case  of  death.  The  one  contingeno;|r  being 
ezftressly  provided  for,  the  other  mnst  be  supposed  to  have  been  intentionaUy 
omitted. 

A  sale  of  property  for  less  than  its  real  value,  in  consideration  of  certain  advantages 
to  the  seller,  as  the  preservation  of  the  ^ood-will  of  an  old  firm  of  which  he  wa9  a 
member,  and  of  his  rights  therein,  will  not  be  rescinded  and  an  account  ordctred  be- 
cause or  the  seller's  death.  That  being  an  event  which  might  have  been  foreseen  ' 
in  making  the  contract,  its  occurrence  is  not  an  "  accident "  against  which  equity 
will  relieve.  Nor  does  it  alter  the  case  that  the  sale  was  made  under  the  condition 
that  the  seller  might  repurchase,  and  that  it  has  become  absolute  by  reason  of  hia 
death. 

On  bill  and  answer.    Opinion  delivered  December  12,  1881,  by 
Mitchell,  J. — ^Under  the  agreement  of  30th  January,  1873,  Ed- 
ward Graham  had  a  right — 

1.  By  paragraph  III.  to  repurchase  at  the  end  of  the  year. 

2.  By  paragraph  VII.  to  have  a  compensation  for  his  services 
during  the  year,  equivalent  to  one-third  of  the  net  profits  of  the. 
business. 

3.  By  i)aragraph  VIII.  to  have  the  same  compensation  for  a  sec- 
ond year  if  Bradley  continued  the  business,  or  an  interest  in  a  new 
firm  if  one  shouldbe  formed. 

4.  By  paragraph  IX.  to  have  a  lease  of  the  property  in  a  certain 
contingency. 

These  were  all  the  rights  of  Graham  under  the  agreement,  and  of 
these  the  third  and  fourth  may  be  dismissed  at  once  as  dependent 
on  contingencies  which  never  arose  in  fact. 

Taking  up  then,  first,  the  right  to  repurchase  at  the  end  of  the 
year,  the  bill  does  not  state  that  this  option  (admitting  merely  for 
the  purpose  of  the  argument  that  it  came  to  complainant  under  the 

*  Affirmed  by  the  Supreme  Court,  July  Term,  1882,  No.  ^. 
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will  of  Graham)  was  effectively  exercised  by  complainant  No 
tender  of  the  money  is  averred,  nor  even  a  demand  for  the  recon- 
veyance ;  but,  on  the  contrary,  it  is  admitted  inferentially  that 
neither  demand  nor  tender  was  ever  made,  but  that  complainant 
made  an  incompleted  sale  of  the  option,  averring  that  it  failed  of 
•  completion  by  reason  of  the  interference  of  Bradley,  and  we  learn 
from  the  answer  that  this  interference  is  the  subject  of  a  suit  now 
pending  in  the  Court  of  Common  Pleas,  No.  4. 

None  of  the  prayers  for  relief  relate  to  this  right  to  repurchase, 
and  we  therefore  may  pass  it  without  further  notice. 

The  second  right,  as  above  set  forth,  is  to  a  compensation  for 
Graham's  services  by  a  sum  equivalent  to  one-third  of  the  profits. 
It  cannot  be  claimed  that  Bradley  was  liable  to  pay  for  the  whole 
year,  for  we  know  of  no  principle  of  law  or  equity  which  would 
sustain  such  a  claim.  By  the  general  rule  Graham  could  have  re- 
covered nothing  unless  he  rendered  services  for  the  entire  year : 
CaUer  vs.  Powell,  2  Smith's  Lead.  Cases,  17.  Graham  died  in  Feb- 
ruary, 1873,  and  the  most  that  could  be  claimed  for  his  estate  would 
be  compensation  qiuinlum  meruit  for  the  time  he  actually  rendered 
his  services.  If  such  claim  was  good  at  all  it  was  good  at  law,  and 
wag. barred  by  the  statute  of  limitations  before  the  filing  of  this  bill. 
The  case  is  not  altered  by  the  provision  that  Graham  should  receive 
the  compensation  even  if  he  "  should  "be  prevented  by  sickness  from 
rendering  such  services  during  the  whole  or  part  of  said  year."  By 
that  agreement  Bjradley  took  the  risk  of  the  loss  of  Graham's  ser- 
vices by  sickness,  but  that  would  not  justify  us  in  extending  it  to 
a  total  Joss  of  his  services  by  death.     Expremo  unius  exchisio  alteriics. 

Tlie  bill  sets  forth  that  Graham  had  recently  purchased  the  prop- 
erty at  much  less  than  its  real  value ;  that  that  fact  was  known  to 
Bradley  when  he  bought  it  of  Graham  at  the  same  price ;  that  one 
of  the  main  objects  of  the  parties  in  making  the  agreement  of  Jan- 
uary, 1873,  was  to  preserve  the  business  and  good-will  of  the  old 
fhrri  of  N.  H.  Graham  &  Co.,  carried  on  at  that  place,  and  to  save 
the  rights  and  interest  of  Edward  Graham  therein ;  and  that  this- 
principal  part  of  the  consideration  has  failed  through  the  accident 
of  the  death  of  Graham ;  and  thereupon  the  bill  prays  an  inquiry 
and  account  of  the  real  value  of  the  premises  and  the  good-will,  etc: 

On  this,  which  is  the  gravamen  of  the  bill,  it  is  sufficient  to  say, 
first;  that  in  cases  of  express  contract,  where  the  parties  might  have 
provided  for  the  effect  of  death  if  they  had  so  chosen,  death  is  not 
an  "  accident "  against  which  equity  will  relieve :  Story  Eq,  Juris.y 
§§103, 104. 

And,  secondly,  though  the  bill  sets  out  that  Bradley  bought  the 
property  at  much  less  than  its  real  value,  yet  it  is  not  averred  that 
there  was  any  fraud  on  his  part,  or  that  he  or  any  one  else  would 
have  given  any  more.  Graham's  habits  are  averred  in  the  bill  to 
have  been  bad,' and  the  business  in  danger  of  running  utterly  to 
waste  on  that  account.  The  sale  was  clogged  with  a  condition  of 
repurchase  at  th«  end  of  the  year  at  Graham's  option,  or  of  taking 
him  as  a  partner  if  a  new  firm  should  be  created  to  continue  the 
business.    Under  such  circumstances  Bradley  might  well  have  re- 
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fused  to  buy  except  at  a  bargain.  To  make  his  estate  answerable* 
now  for  a  price  calculated  on  new  and  different  principles  would 
be  making  an  agreement  for  him  outright,  that  he  not  only  never 
made,  but  which  there  is  no  evidence  he  ever  would  have  consented 
to  make  for  himself. 

Graham  died  in  February,  1873,  and  all  the  complainant's  rights 
as  his  devisee,  whatever  they  may  be,  accrued  to  ner  then.  This 
bill  was  not  nled  till  April,  1879,  and  might  well  be  dismissed  for 
the  staleness  of  its  complaint.  But  as  we  have  examined  it  care- 
fully and  are  of  opinion  that  it  presents  no  equity  on  the  merits,  we 
prefer  to  rest  our  decision  on  that  ground. 

Bill  dismissed  with  costs. 

Nathan  H.  Sharplesa,  Esq.,  for  plaintiff. 

Samud  Dickson^  ^^^^  ^ov  defendants. 

\heg.  Int.,  Vol.  38,  p.  458.] 

Dodger  v8,  Wanamakeb.* 

A  ctrter  emplojed  to  haul  bricks  placed  himself,  for  the  purpose  of  unloading  them» 
near  an  un;^arded  excavation,  where  they  were  to  be  used,  and,  while  there,  hia 
cart  waa  struck  by  a  pa«»ing  vehicle,  throwing  him  down  tha  cavity,  and  causinji^ ' 
personal  injury.  Beldy  that  this  state  of  facts  showed  either  contributory  negli- 
gence in  voluntarily  taking  a  dangerous  )>osilion,  or  that,  if  that  position  w^is 
necessary  for  the  performance  of  the  work,  the  risk  was  incident  to  the  nature  n/ 
the  employment,  and  that  there  could  be  no  recovery. 

Motion  for  rule  to  take  off  non-suit.  Opinion  delivered  December 
12,  1881,  by  ' 

Mitchell,  J. — The  main  outline  of  facts  can  be  very  briefly 
stated.  A  large  excavation  was  made  under  the  pavement  in  front 
of  defendant's  store,  for  the  purpose  of  putting  in  new  boilers.  This 
excavation,  which  extended  to  the  curb  line,  had  been  fenced  on* 
the  side  toward  the  street,  but,  on  the  da^  of  the  accident,  part  of  ^ 
the  fence  had  been  removed  for  convenience  of  the  workmen  in 
taking  the  bricks  down  to  the  sub-cellar  to  wall,  in  the  boilers. 
Plaintiff  came  with  a  load  of  bricks,  dumped  them  in  the  street  at 
the  point  where  the  fence  had  been  removed,  and  while  pulline 
down  the  bed  of  his  cart,  a  wagon  came  along,  driven  at  a  rapid- 
rate,  and,  striking  his  wheel,  turned  his  horse  and  cart  around,  and 
pushed  him  and  nis  horse  into  the  excavation. 

Passing  by  the  question  of  proximate  cause  of  the  accident,  sq 
fully  argued  by  counsel,  we  think  it  clear  that  plaintiff  cannot  re- 
cover. He  was  familiar  with  the  place,  had  hauled  bricks  there 
frequentl}r  before,  and  testified  that  he  knew  it  was  dangerous  to  go 
80  near  with  his  horse  and  cart.  If  he  had  chosen  a  place  a  little 
further  north  or  south  he  could  have  dumped  the  bricks  nt  a  point 
where  the  excavation  was  guarded.  If  it  was  necessary  for  hini  to 
dump  the  bricks  just  where  he  did,  it  was  a  risk  incident  to  his 
employment.  If,  however,  it  was  not  necessary  (and  the  evidence 
was  quite  clear  to  that  effect),  then  it  was  his  own  negligence  to  do- 
it   In  either  case  he  cannot  recover. 

The  fact  that  plaintiff  says  he  was  told  by  one  of  Capehart's  men,! 
to  dump  the  bricks  as  near  the  ladder  as  he  could,  is  not  sufficient 

•  Affirmed  by  the  Supreme  Court,  January  Term,  1882,  No.  220. 
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to  change  the  case.  Capehart  himself  was  but  a  sub-contractor,  and 
no  authority  is  shown  in  the  man  to  give  any  orders  in  the  name 
of  any  of  the  defendants.  It  was  simply  the  request  of  an  ordinary 
workman,  a  mason  who  was  to  use  the  bricks  down  in  the  cellar  to 
have  them  put  where  most  convenient  to  him. 

Rule  refused. 

A,  L.  HennershotZf  Esq.,  for  the  motion. 

[Leg.  Int.,  Vol.  38,  p.  468.] 

Russell  vs.  Russell. 

A  senrice  of  an  order  to  pay  alimony  on  a  party  out  of  the  JariediofcUm  ii  not  tnfieient 
to  support  a  rule  for  attachment. 

Rule  for  an  attachment    In  divorce. 

Counsel  for  the  rule  showed  an  order  for  payment  of  alimony  by 
respondent,  and  an  affidavit  of  personal  service  of  the  order  on  him 
at  Washington,  D.  C,  the  place  of  his  residence.  The  subpoena  had 
been  served  on  him  in  this  county,  and  his  expected  return  in- 
duced the  libellant  to  ask  for  an  attachment  to  emoice  her  claim. 

Rule  discharged. 

JT.  Channingifevin,  Esq.,  for  the  rule. 

[Leg.  Int.,  Vol.  38,  p.  478.] 

Kalbach  v8.  The  New  York,  Lake  Erie  &  Western  Railroad 

Company. 

Brooke  vs.  Same. 

A  return  of  service  on  a  defendant  corporation  by  giving  a  copy  of  the  writ  to  one  E., 

agent  of  the  company,  is  good. 
On  a  rule  to  set  asiae  such  a  return,  the  court  will  not  hear  depositions  as  to  whether 

the  person  served  was  really  an  agent  of  the  defendant. 

Rule  to  set  aside  sheriff's  return. 

Kalbach  and  Brooke  brought  actions  against  the  defendant  com- 
pany by  summons,  and  the  sheriff  returned  that  he  had  served  the 
writ  by  giving  a  copy  thereof  to  one  K.,  agent  of  the  company. 

Counsel  for  the  rule  argued  that  the  return  should  state  all  that 
is  necessary  to  constitute  a  valid  service,  and  that  it  was  therefore 
defective,  because  it  omits  to  say  whether  the  defendant  is  a  foreign 
or  domestic  corporation.  The  act  of  March  21,  1849,  permits  ser- 
vice on  the  agent  of  a  foreign  corporation,  and,  by  the  act  of  April 
8, 1851,  an  agent  of  a  corporation  may  be  served  when  there  is  an 
agency  in  the  county,  but  this  latter  act  applies  only  to  foreign 
corporations :  Cochran  vs.  Library  Company.  6  Phila.  492.  There  is 
no  provision  for  service  on  the  agent  of  a  nome  corporation.  The 
sheriff  must  say  that  the  defendant  is  a  foreign  or  non-resident  cor- 
poration. This  has  not  been  decided,  but  it  is  implied  in  several 
cases  that  are  reported,  as,  for  instance,  in  an  action  against  a  non- 
resident individual  who  has  a  place  of  business  in  the  county. 
There  the  return  must  show  that  the  act  allowing  service  on  his 
clerk  has  been  strictly  followed,  and  must  contain  all  that  is  neces- 
Bary  to  make  it  appear  that  the  defendant,  was  brought  within  the 
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jurisdiction:  CuUigan  vs.  Rusaell,  2  W.  N.  C.  440;  Oilbough  vs. 
Keller^  8  Id.  78.  Therefore,  the  return  in  this  case  must  say  that  the 
defendant  is  a  foreign  corporation,  in  order  to  make  valid  the  state- 
ment that  the  service  was  upon  an  agent,  for  otherwise  it  would  not 
be  a  good  service.  In  GUJbough  vs.  Keller,  aupray  where  the  defend- 
ant was  a  non-resident  individual,  the  return  was  set  aside  for  such 
a  defect  as  we  now  complain  of.  (The  court  said  that  that  was 
because  there  was  an  assumption  of  extra-territorial  jurisdiction, 
wherefore  it  must  appear  that  the  defendant  has  subjected  himselt 
to  our  laws  by  mamtaining  a  place  of  business  in  the  county.) 
These  acts  are  always  strictly  construed,  because  a  defendant  has 
no  remedy  but  by  an  action  for  a  false  return.  The  sheriff  must 
state  everything  necessary  to  make  himself  responsible  in  such  a 
suiL 

There  is  also  an  oWection  to  the  return  based  on  the  character  of 
the  agent  served.  (Counsel  here  offered  to  read  some  depositions 
to  prove  that  the  person  mentioned  in  the  return  as  being  served 
was  not,  properly  speaking,  an  agent,  relying  on  Liblong  vs.  Insur- 
ance  Omnpany,  1  Norris,  413,  as  a  precedent  for  such  an  investigation 
under  a  rule  to  set  aside  a  return ;  but  the  court  declined  to  enter- 
tain the  question.) 

Counsel  against  the  rule  contended  that  the  act  of  1851  did  not, 
in  its  language,  confine  its  operation  to  foreign  corporations,  though 
Sharswood,  J.,  in  Cochran  vs.  Library  Gortipany,  supra,  has  so  de- 
cided. When  the  sheriff  returns  a  service  on  an  agent,  the  presump- 
tion is  that  the  defendant  is  a  forei^  corporation.  It  is  not  the 
duty  of  the  plaintiff  to  furnish  the  evidence.  (The  court  suggested 
that  it  is  always  presumed  that  the  sheriff  follows  the  law.  If  he 
returned  a  service  on  "  a  member  "  of  a  defendant's  family,  it  would 
be  presumed  that  it  was  an  adult  member.)  If  a  domestic  corpora- 
tion cannot  be  sued  b^  a  service  on  an  agent,  then  the  presumption 
raised  by  the  return  is  that  the  corporation  is  a  foreign  one,  and  it 
rests  with  the  other  side  to  show  that  it  is  not. 

Counsel  for  the  rule  replied  that,  in  the  case  above  cited,  Elcock, 
J.,  had  said  that  an  argumentative  or  presumptive  return  is  inad- 
missible. It  must  be  certain  and  positive,  and  contain  every  ele- 
ment necessary  to  show  that  the  service  was  valid. 

Rule  discharged. 

George  W.  Btddle,  Esq.,  for  the  rule. 

WiUmm  C.  Hannis,  Esq.,  contra. 

[Leg.  lot,  Vol.  38,  p.  478.j 

HOBSON  V8.  TaYIX)R  AND  WiFE. 

A  married  woman,  being  the  owner  of  real  estate  subject  to  a  mortgage,  is  liable  in 
assumpsit  to  the  mortgagee,  for  the  taxes  on  the  land  during  her  ownership,  which 
be  was  compelled  to  pay. 

Demurrer  to  plea. 

The  plaintiff's  amended  declaration  set  forth  that  Nina  Taylor, 
wife  of  W.  H.  Taylor,  was  seized  and  possessed  of  certain  real  estate, 
subject  to  a  mortgage  held  by  the  plaintiff;  that  the  defendants 
promised  to  pay  the  taxes  while  she  was  owner;  that  they  had  not* 
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done  BO,  and  that  the  plaintiff  was  compelled  to  and  did  pay  said 
taxes.  The  defendant,  Nina  Taylor,  pleaded  that  at  the  time  of 
making  the  alleged  promise  she  was  covert,  to  which  the  plaintiff 
demurred. 

Counsel  for  the  demurrer  argued  that  the  owner  of  land  subject 
to  a  mortgage  is  liable  in  assumpsit  to  the  mortgagee  for  taxes  which 
he  is  compelled  to  pay :  Hogg  vs.  Longdreth,  10  W.  N.  C.  95.  A 
married  woman  may  contract  for  the  preservation  and  enjoyment 
of  her  real  estate :  Lippincott  vs.  Leeds,  27  P.  F.  S.  420 ;  LippvncoU 
vs.  Hopkim,  7  Id.  328.  An  express  promise  is  not  necessary :  £tn- 
stein  vs.  Jamison,  38  Legal  Intel!.  65. 

Counsel  for  the  defendants  argued  that,  at  common  law,  a  mar- 
ried woman  was  not  liable  on  an  implied  assumpsit,  and  that  there 
is  no  decision  that  a  contrary  doctrine  prevails  in  Pennsylvania, 

Demurrer  sustained. 

John  Samuel,  Esq.,  for  the  demurrer, 

John  A,  Clark,  Esq.,  contra. 

[Leg.  Int,  Vol.  38,  p.  478.] 

Tetlow  vs.  Savournin. 

A  defendant  in  a  bill  to  enjoin  ihie  use  of  a  trade-mark,  cannot  bj  alleging  injnrioas 
qualities  in  the  plaintiflrs  goods,  compel  him  to  disclose  the  ingredients  or  which 
they  are  comi)osed. 

Rule  for  an  attachment. 

The  plaintiff,  a  manufacturer  of  cosmetics,  filed  a  bill  against  the 
defendant,  charging  him  with  imitating  his  labels  and  trade-mark, 
and  praying  an  injunction.  The  answer  denied  that  the  plaintiff 
had  any  standing  to  complain,  and  alleged  that  his  product  was 
iniurious.  The  case  being  before  an  examiner,  the  plaintiff  was 
asked  by  his  adversary  of  what  ingredients  his  goods  were  com- 
posed, which  he,  under  instruction  of  counsel,  declined  to  disclose, 
whereupon  this  rule  was  taken. 

Counsel  for  the  rule  claimed  the  right  to  show  what  substances 
were  contained  in  the  cosmetic  made  by  the  plaintiff,  in  order  that 
the  court  might  judge  whether  it  was  such  a  preparation  as  ought 
to  be  protected.  No  one  can  give  the  information  better  than  the- 
man  who  makes  it. 

Counsel  against  the  rule  replied  that  the  whole  commercial  value 
of  such  proprietary  manufactures  depends  upon  secrecy  as  to  their 
composition,  and  protested  against  depriving  a  man  of  his  property 
by  such  a  proceeding  as  this.  If  these  questions  must  be  answered, 
every  manufacturer  will  be  at  the  mercy  of  any  one  who  desires  to 
extort  from  him  an  account  of  his  processes,  for  an  attempt  to  re- 
strain an  infringer  would  result  in  the  disclosure  of  all  that  makes 
the  invention  valuable.  The  unreported  case  of  Brooks  vs.  Schofield, 
C.  P.  No.  4,  Dec.  T.,  1877,  was  referred  to  as  in  favor  of  the  objec- 
tion. In  21  How.  P.  R.  (N.  Y.)  100,  a  shxiilar  question  was  allowed, 
but  only  on  the  ground  that  the  plaintiff,  in  his  examination-in*' 
chief,  had  opened  the  subject,  and  had  thus  made  the  questioa 
relevant  on  cross-examination. 
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Rule  discharged. 

AUen  H,  Gangewer,  Esq.,  for  the  rule. 

Fkrman  Sheppard,  Esq.,  contra. 

[Leg.  Int.,  Vol.  38,  p.  478.] 

TSRRY  V8.  SlEMMER. 

While  the  court  has  authority  to  reduce  the  amount  of  the  attorney's  fee  in  a  mort- 
•&g&,  it  has  not  jurisdiction  to  inquire  into  an  alleged  fraudulent  alteratioaof  it.. 
That  question  must  be  submitted  to  a  jury. 

Rule  to  reduce  assessment  of  damages. 

This  was  an  action  on  a  mortgage  containing  a  clause  providing 
for  the  payment  of  an  attorney's  fee  in  the  event  of  suit  heing  neces- 
sary to  recover  the  amount  due.  Judgment  was  entered  for  want 
of  an  affidavit  of  defence,  and  the  collection  fee  stated  in  the  assess- 
ment of  damages  at  five  per  cent.,  though  the  bond  and  mortgage 
stipulated  for  only  two  per  cent.  The  word  "  two  "  was,  however, 
undoubtedly  written  over  an  erasure,  but  this  was  not  noted  by  the 
witnesses;  and  there  was  a  conflict  of  testimony  as  to  matters 
which  would  tend  to  throw  light  upon  the  question  of  fraud  thus 
raised.  There  was  evidence  that  the  mortgage  had  been  in  the 
possession  of  the  mortgagor  after  execution.  The  scire  facias  men- 
tioned five  per  cent. 

Counsel  for  the  rule  read  his  depositions,  and  argued  in  favor  of 
the  bona  fides  of  the  alteration. 

Counsel  against  the  rule  was  proceeding  to  reply,  when  the  court 
suggested  a  doubt  as  to  whether  it  had  jurisdiction  to  determine 
the  question  of  forgery  in  the  instrument  The  paper  plainly  says 
"  two  per  cent.,"  and  it  is  not  certain  that  that  item  of  damages  can 
be  increased  without  the  intervention  of  a  jury  to  determine  whether 
there  has  been  a  fraud.  Counsel  replied  that  the  pleadings  alone 
were  to  be  considered.  The  scire  facias  mentions  five  per  cent. 
(The  court. — No.  The  prsecipe  refers  to  a  recorded  instrument,  and 
thus  makes  it  a  part  of  the  record.  As  such,  it  would  go  to  the 
Supreme  Court  on  error,  and  there  would  be  nothing  to  show  a 
fraudulent  alteration.)  On  this  point  counsel  argued  that  the 
court,  under  the  decision  in  Daley  vs.  Maiti^nd^  36  Legal  Intell.,  115.. 
could  go  into  such  an  investigation  as  is  now  asked.  If  a  tribunal 
has  jurisdiction,  as  is  there  laid  down,  to  reduce  an  excessive 
commission,  it  can  also  consider  all  that  bears  upon  the  question 
of  commission.  If  we  were  now  before  a  jury,  there  is  no  doubt 
that  the  question  of  fraud  could  be  raised.  The  Supreme  Court 
has  said  that  the  correction  of  assessments  of  damages  in  these  cases, 
though  a  question  of  fact,  is  for  the  court,  being  part  of  its  equitable 
jurisdiction.  It  follows^  therefore,  that  we  may  here  inquire  into 
all  that  might  be  considered  by  a  jury  if  that  were  the  proper 
tribunaK 

And  now,  December  14,  1881,  rule  absolute,  and  issue  awarded 
to  determine  what  was  the  agreement  between  the  parties  as  to  the 
rate  of  the  attorney's  commission  for  collection,  and  whether  the 
word  "  two,"  fixing  the  rate  of  percentage  of  such  commission  in 
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the  mortage,  was  written  before  or  after  the  execution  of  the  mort- 
gage, and  with  or  without  the  knowledge  and  consent  of  the 
plaintiff. 

J.  R.  Welsh,  Esq.,  for  the  rule. 

Messrs.  Boyle  &  WHUams  and  Henry  C.  Terry^  Esq.,  contra. 

[Leg.  Int.,  Vol.  89,  p.  4.] 

AULL  V8.  BONNELL.* 

A.  sold  certain  land  to  his  mother,  without  the  Joinder  of  hit  wife  in  the  deed,  and 
afterward,  in  a  partition  of  the  vendor's  estate  in  the  Orphans'  Court,  it  was 
to  him,  "subject  to  his  wife's  inchoate  right  of  dower." 


awarded  to  him,  "  subject  to  his  wife's  inchoate  right  of  dower."  He  then  mort- 
ffnged  the  land  and,  under  a  judgment  on  the  mortgage,  it  was  sold  to  B.  ffeld, 
that  B.  took  it  clear  of  dower. 

Case  stated. 

Aull  conveyed  certain  land  to  his  mother,  his  wife  not  joining  in 
the  deed.  The  mother  died  seized.  In  the  partition  of  her  estate, 
this  land  was  awarded  by  the  Orphans'  Court  to  Aull,  "  subject  to 
the  inchoate  right  of  dower  in  his  wife."  He  mortgaged  the  land 
and  died  intestate.  The  mortgage  was  sued  out  and  the  land  sold 
by  the  sheriff  to  the  defendant  The  question  for  the  court  was 
whether  the  plaintiff,  widow  of  the  mortgagor,  was  entitled  to 
dower. 

Counsel  for  the  plaintiff,  admitting  that  land  is  assets  for  the  pay- 
ment of  debts,  and  that  a  sheriff's  sale  conveys  a  title  clear  of 
dower,  yet  contended  that  Aull  did  not  get  back  in  the  partition 
the  entire  estate,  but  that  he  took  it  subject  to  dower.  Does  it 
make  any  difference  that  the  land  was  awarded  to  the  husband  ? 
He  got  only  part  of  the  estate.  No  act  of  his  could  divest  his  wife's 
dower.  (The  court  remarked  that  inchoate  dower  is  only  a  con- 
tingent estate.  The  wife's  old  estate  here  merged,  and  she  became 
entitled  to  a  new  right  of  dower.)  There  can  be  no  merger  against 
the  intention  or  interest  of  the  parties.  The  original  conveyance 
was  made  subject  to  Mrs.  AuU's  dower,  and  it  came  back  to  the 
husband,  not  to  her.  Any  one  else  would  have  taken  it  subject  to 
her  dower.  Is  her  right  taken  away  by  the  conveyance  biack  to 
the  husband  ? 

Counsel  for  the  defendant  replied,  that  the  Orphans'  Court  wa« 
not  passing  upon  AuU's  estate,  but  his  mother's.  At  that  time  the 
dower  was  only  an  inchoate  or  contingent  right,  not  an  estate.  A 
sale  under  a  mortgage  will  cancel  any  right  of  the  widow,  because 
the  rights  of  the  creditors  are  superior  to  hers. 

Judgment  for  defendant. 

M.  Arnold,  Esq.,  for  plaintiff. 

W.  W,  Porter  and  W.  D.  Allen,  Esqs.,  for  defendant 

[Leg.  Int,  Vol.  89,  p.  12.] 

Geyer  vb.  Carpenter. 

A  liquidating  partner  cannot  maintain  assumpsit  aeainst  his  former  partner  on  a' 
mere  istntement  of  account,  though  it  has  been  taken  and  kept  without  objection. 
To  give  such  a  paper  the  force  of  an  account  stated,  there  must  be  a  specific  agree- 
ment to  pay. 

•Affirmed  by  the  Supreme  Court,  January  Term,  1882,  No.  297. 
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Rule  for  a  new  trial. 

These  parties  entered  into  a  copartnership  in  January,  1873,  to 
carry  on  the  tob^icco  business.  The  firm  expired  by  limitation  in 
January,  1^75.  The  defendant  authorized  the  nlaintiff  to  settle  up 
.  the  business  and  state  an  account  On  April  10, 1879,  the  plaintiff 
handed  the  defendant  a  paper,  which  he  alleged  to  be  an  account 
of  the  state  of  the  firm's  books,  showing  the  defendant  to  be  in- 
debted to  him  in  the  sum  of  $6,846.88.  In  June,  1880,  the  plain- 
tiff entered  suit  in  assumpsit  to  recover  the  balance  alleged  to  be 
due. 

Upon  the  trial,  it  was  admitted  by  the  plaintiff  that  the  defendant 
did  not  agree  to  pay  the  amount  stated,  but  merely  took  the  ac- 
count and  retained  it  without  comment  or  objection. 

The  court  charged  the  jury  that  assumpsit  will  lie  between  part- 
ners upon  an  implied  agreement  to  pay,  and  that  the  retention  of 
the  account  by  the  defendant  without  objection  raised  a  presump- 
tion against  him. 

The  verdict  was  for  the  plaintiff  for  the  full  amount 

Counsel  for  the  defendant  argued  that  to  support  an  action  of  as- 
sumpsit between  partners  there  must  be  an  express  promise  to  pay  : 
Kellam  vs.  Preston^  4  Watts  &  Serg.  14 ;  Spmgler  vs.  Springer ^  10 
Harris,  454 ;  Leidy  vs.  Me^ssenger^  21  P.  F.  Smith,  177. 

CJounsel  for  the  plaintiff  argued  that  the  acceptance  and  retention 
of  the  account  without  objection  by  the  defendant  made  out  a  prewa 
facie  case  against  him  :  Sergeant  vs.  Ewing,  6  Casey,  83 ;  ColkH  vs. 
Ellis,  1  W.  N.  C.  246 ;  Bevan  vs.  Cutler,  7  Bnrr.  281.  Objection  ought 
to  have  been  made  at  the  time :  Lodge  vs.  Heron,  3  Phila.  356 ;  Payne 
vs.  Nichols,  2  Id.  220.  The  case  in  hand  differs  materially  from 
tiiose  cited  on  the  other  side,  because  here  there  was  an  agreement 
that  the  plaintiff  should  settle  the  business  and  ascertain  the  posi- 
tion of  the  parties.  That  gave  the  paper  on  which  the  suit  is 
brought  the  force  of  an  account  stated. 

Rule  absolute. 

Walter  George  Smith  and  Francis  Rawle.  Esqs.,  for  the  plaintiff 

Thomas  W.  Barlow,  Esq.,  for  the  defenaant 

[Leg.  Int.,  VoL  39,  p.  22.] 
Emeuson  vs.  Dow.* 

A  defendant  w\l\  be  held  to  bail  on  an  affidavit  alleging  that  she  has  fVaudulently 
applied  to  her  own  use  certain  moneys  and  stocks  lett  with  her  by  the  plaintiff  fbr 
investment. 

Rule  to  quash  capias  and  discharge  defendant  on  common  bail. 

♦In  the  Supreme  Court,  Janoanr  Term,  1882,  No.  247,  in  the  case  of  Com.  ex 
TfL  Marion  L.  McDowell,  held  as  Maria  L.  Dow^  vs.  Keeper  of  the  Countif  Prison 
(docketed  ns  a  "  certiorari  to  the  Court  of  Common  Plens,  No.  2,  of  Philadelphia 
County,  to  bring  np  the  record  in  the  case  of  Emilie  J,  Emerson  vs.  Maria  L.  Dow, 
of  December  Term,  1881,  No.  168  ")  the  following  order  wan  ninde  :  "  Jan.  28,  1882. 
The  prisoner  is  remanded  to  the  custodv  of  the  su)>erintendent  of  the  county  prison 
until  discharged  by  due  course  of  law."  The  question  involved  related  only  to  the 
eause  of  action,  and  the  decision  was,  therefore,  equivalent  to  an  affirmance  of  that 
reported  in  the  text  The  defendant  was  brought  before  the  Supreme  Court  a  second 
time  on  habeas  corpus  on  April  22, 1882,  and  dit<charged  because  of  her  coverture. 
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The  affidavit  on  which  the  writ  was  founded  averred  that  the 
deponent,  on  September  27,  1881,  and  at  other  times,  to  and' in- 
cluding December  3,  1881,  delivered  to  Marion  L.  Dow  (the  de- 
fendant), who  was  holding  herself  out  as  a  stock-broker,  certain 
stocks  and  moneys  at  her  request,  receiving  therefor,  on  each  de- 
posit, a  paper  in  the  following  form : 

Ph  188 

I  hereby  guarantee  M  the  sum 

of  dollars,  which  has  been  left  in  my 

hands  for  days  from  date,  to  be  in- 

vested in  stocks  at  my  best  judgment  for  half  the 
profits. 

(Signed) 
In  no  case  do  I  guarantee  more   than  the 
amount  invested. 

That  the  said  Dow  represented  to  deponent  that  the  said  money 
and  the  proceeds  of  the  sale  of  the  said  stocks  would  be  invested  by 
her  in  certain  securities  which  would  pay  large  dividends  on  De- 
cember 15,  1881.  That  on  December  15, 1881,  deponent  demanded 
the  stocks,  dividends  and  money  from  said  Dow,  by  whom  she  was 
referred  to  certain  brokers  as  having  possession  of  them,  but  who 
denied  having  ever  had  them.  That  said  Dow  then  gave  deponent 
a  check  for  nearly  $2,000  in  excess  of  the  amount  due,  on  a  bank 
where  she  had  no  funds,  and  afterwards  admitted  that  she  had 
never  made  the  investments  promised.  That  in  consequence  of 
these  transactions,  a  large  sum  of  monev  was  due  to  deponent  b}*^ 
said  Dow,  which  the  latter  had  applied  to  her  own  use  fraudu- 
lently. 

Counsel  for  the  rule  arcued,  that  the  affidavit  admitted  that  the 
property  had  all  been  rightly  obta,ined,  because  it  makes  no  charge 
of  fraud  prior  to  the  date  of  the  last  payment.  The  relation  of  the 
parties  before  that  time  was  simply  that  of  debtor  and  creditor. 
This  was  not  a  bailment  or  a  trust,  but  a  contract  that  the  defend- 
ant would,  for  a  certain  consideration,  use  the  property  according 
to  her  best  judgment,  and  return  it,  or  its  value,  whether  her  opera- 
tions were  profitable  or  not  This  being  the  case,  it  is  clear  that 
the  action  should  be  assumpsit  or  debt,  for  the  plaintiff  cannot  pass 
by  the  contract  in  which  the  transaction  originated  and  elect  to  sue 
for  a  tort  which  was  merely  incidental.  Since  the  act  of  1842,  a 
capias  can  issue  only  in  cases  of  pure  tort,  and  not  where  the  par- 
ties have  entered  into  a  contractual  relation.  It  would  be  proper 
where  goods  have  been  delivered  for  safe-keeping  and  converted  to 
some  other  use,  because  there  would  be  no  relation  of  debtor  and 
creditor.  This,  however,  was  not  that  case.  It  was  a  joint  under- 
taking for  common  profit — a  partnership  as  to  this  transaction — 
there  was  a  guarantee  and  a  promise  to  pay.  If  there  had  been  a 
mandatum^  and  the  property  had  been  lost,  due  diligence  would  be 
a  defence ;  but  no  one  will  maintain  that  that  would  be  admissible 
in  assumpsit  on  the  paper  delivered  by  the  defendant.    That  alone 
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shows  that  this  was  only  a  debtor  and  creditor  transaction.  When 
fraud  ia  alleged  the  proper  proceeding  is  by  warrant  of  arrest,  under 
which  both  parties  are  heard,  and,  if  that  proceeding  would  lie  in 
this  case  (not,  however,  admitting  that  it  would)  a  caputs  cannot 
issue.  Where  there  is  a  double  remedy,  the  plaintifif  cannot  elect 
to  proceed  by  capias:  Bowen  vs.  Burdick,  5  P.  L.  J.  113;  Berger  vs. 
Stnull,  3  Wright,  302;  Gallagher  vs.  Norcrosa,  7  Phila.  623 ;  Coal  Co. 
vs.  Huntzinger,  12  Phila.  544. 

Counsel  against  the  rule  argued  that  the  act  of  June  13, 1830,  sec. 
7,  gives  in  terms  the  right  to  issue  this  writ — "  upon  a  fraud  prac- 
tised by  such  person  to  the  prejudice  of  the  plaintiff."  This  trans- 
action was  clearly  a  mandaiuniy  the  stocks  being  delivered  for  a 
specific  purpose,  and  to  be  used  in  a  specific  way;  and, as  to  them, 
there  was  no  relation  of  debtor  and  creditor,  nor  any  intention  to 
make  the  defendant  a  debtor  as  to  that  money.  Is  it  true  that 
where  there  is  a  choice  of  remedies  a  capias  cannot  issue  ?  Noth- 
ing is  better  settled  than  that  a  plaintiff  may  waive  a  tort  and  sue 
in  contract,  if  there  be  one ;  as,  for  instance,  where  one  is  intrusted 
with  goods  to  carry  to  a  certain  place,  and  he  converts  them  to  his 
own  use,  he  would  certainly  be  liable  ex  contractu;  but  would  not 
trover  also  lie?  So  in  this  case,  though  the  papers  given  would 
undoubtedly  sustain  an  action  of  assumpsit,  there  is  an  equal  right 
to  sue  on  the  tortious  conversion  or  misapplication. 

The  facts  set  out  in  the  affidavit  as  to  the  conduct  of  the  defendant 
when  settlement  was  asked  for,  as  well  as  the  peculiar  circumstances 
under  which  the  business  was  conducted,  are  such  as  would  convince 
any  jury  that  the  whole  transaction  was  a  scheme  to  defraud,  and 
that  it  was  carried  out  solely  with  that  intention. 

Rule  discharged.  ^ 

J,  Edward  Acklev  and  Oeo.  Biddle,  Esqs.,  for  the  rule. 

Joseph  DeF.  Junkin  and  George  Junkin,  Esqs.,  contra.  ^ 

[Leg,  Int.,  Vol.  39,  p.  22.] 

Morrison  vs.  Gardner. 

In  an  action  for  slander,  the  defendant  will  be  discharged  on  common  bail  even  after 
he  has  entered  security,  unless  the  affidavit  avers  special  damage. 

Rule  to  show  cause  of  action,  and  why  defendant  should  not  be 
discharged  on  common  bail. 

The  cause  of  action  was  slander,  but  the  affidavit  on  which  the 
capias  issued  averred  no  special  damage.  The  defendant  entered 
bail. 

Counsel  for  the  rule  argued  that  in  actions  on  slanderous  words 
where  no  special  damage  is  averred,  it  is  the  uniform  practice  to 
discharge  on  common  bail :  McCauley  vs.  Smith,  4  Yeates,  193.  Bail 
is  not  demandable  of  course  in  slander.  In  England  a  judge's  order 
must  be  obtained ;  in  this  State  the  practice  is  to  take  a  rule  to  show 
cause  of  action :  Jack  vs.  Shoemaker,  3  Binn.  285. 

The  court  admitted  that  special  damage  must  be  alleged  to  hold 
a  defendant  to  bail,  and  doubted  onlv  whether,  after  security  has 
been  actually  entered,  he  must  be  discharged. 
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Rule  absolute. 

Thomas  J,  Die/d.  Esq.,  for  the  rule. 

William  H,  RedJieffer,  Esq.,  contra. 

[Leg.  Int,  Vol.  39,  p.  22.] 

In  re  Petition  of  Benjamin  L.  James. 

Daring  the  pendency  of  an  ino|Qest  of  lunacy  in  another  State,  one  who  is  in  i 
sion  of  property  here  belonging  to  the  alleged  lunatic  may  be  required  to  deliver  it 
to  the  custody  of  the  foreign  court,  to  await  the  determination  of  the  proceedings. 

This  petition  averred  that  John  C.  Bullitt.  Esq.,  of  the  Phila- 
delphia Bar,  had  collected  a  sum  of  money  aue  to  the  petitioner, 
and  had  deposited  it  in  the  Fidelity  Trust  Company  to  the  credit 
of  the  suit  in  which  it  had  been  obtained,  and  that  he  had  refused 
to  pay  it  to  the  petitioner  because  of  alleged  reasons  for  doubting 
his  sanity.  The  petition  further  showed  the  manner  in  which  an 
alleged  lunatic's  condition  is  inquired  into  in  the  State  of  New 
Jersey,  and  the  provisions  for  the  care  of  his  property ;  that  tiie 
Court  of  Chancery  of  New  Jersey  has  jurisdiction  of  cases  of  lunacy, 
and  that  an  inquest  was  pending  therein  to  ascertain  the  condition 
of  the  petitioner's  mind ;  and  prayed  that  the  respondent  be  directed 
to  pay  the  said  sum  of  money  to  the  clerk  of  said  court,  to  await  the 
result  of  the  inquest. 

The  answer  admitted  the  facts  set  forth  in  the  petition,  but  asked 
that  the  money  be  allowed  to  remain  where  it  is,  until  the  determi- 
nation of  the  proceedings  in  the  Court  of  Chancery,  that  being  the 
request  of  the  petitioner's  family. 

It  was  conceded  by  the  petitioner's  counsel  that  the  action  of  the 
respondent  was  due  only  to  a  desire  to  be  fully  protected. 

The  court  said  that,  as  the  case  stood,  the  respondent  was  acting 
as  a  voluntary  trustee,  without  security,  and  with  the  money  subject 
to  his  check  at  any  time,  he  being  counsel  of  record.  There  is  no 
question  of  the  jurisdiction  of  the  Court  of  Chancery  of  New  Jersey, 
and  no  evidence  that  the  fund  would  suffer  by  being  placed  in  the 
custody  of  the  clerk  of  that  court 

Petition  granted,  and  decree  accordingly. 

A.  Flarukra,  Esq.  (of  Mt  Holly),  for  the  petitioner. 

[Leg.  Int.,  Vol.  S9,  p.  S2.] 

DuFFEE  V8,  Records  et  al. 

When  money  on  deposit  is  attached  under  the  act  of  1869,  it  is  not  essential  to  furnish 
the  defendant  or  the  garnishee  with  an  inventory. 

Case  stated.  An  attachment  under  the  act  of  1869  was  issued  by 
Lippincott,  and  afterwards  an  attachment  sur  judgment  by  Duffee, 
agamst  Records,  defendant,  and  the  Tradesmen's  Bank,  garnishee. 
In  the  former,  the  sheriflfs  return  did  not  show  that  he  had  served 
an  inventory  of  the  property  attached — a  sum  of  money  on  deposit — 
on  the  defendant  or  garnishee.  In  the  case  stated  Duffee  was  made 
plaintiff,  and  the  defendant,  the  garnishee,  and  the  other  plaintiff  in 
the  attachment,  defendants. 

Counsel  for  the  plaintiff  contended  that  the  act,  being  in  deroga- 
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tion  of  the  common  law,  and  providing  a  summary  remedy,  must 
be  strictly  followed.  In  other  States  where  thev  have  similar  stat- 
utes, this  very  point  has  been  decided.  ^Mitchell,  J.,  asked  whether, 
in  those  cases,  the  complaint  was  not  by  the  defendant.  Here  it 
comes  from  a  rival  creditor.)  Counsel  admitted  that  it  was  so,  but 
said  that  the  decisions  were  based  on  the  rule  that  the  statute  must 
be  strictly  followed ;  and  in  Reed's  Appeal^  21  P.  F.  S.  378,  it  was  held 
that  a  creditor  has  a  standing  to  contest  a  foreign  attachment  on  tho 
ground  of  irregularity.  The  proceedincs  are  not  to  be  quashed,  nor 
any  judgment  obtained  under  them  to  be  set  aside ;  the  property  is 
merely  to  be  released  from  the  lien  of  the  attachment. 

Counsel  for  the  defendants  (except  Records)  argued  that,  as  the 
property  attached  was  only  a  chose  m  action,  an  inventory  was  im- 
possible, and  therefore  the  want  of  it  could  not  affect  the  hen.  Tho 
information  which  an  inventory  would  convey  to  the  garnishee  could 
be  obtained  only  from  the  garnishee  himself,  or,  at  least,  being  pecu- 
liarly within  his  knowledge,  could  avail  nothing,  for  it  would  con- 
tain nothing  that  he  did  not  already  know. 

Judgment  for  the  garnishee. 

J.  Alex,  SimpaoTij  Jr,^  Esq.,  for  the  plaintiff. 

John  Q,  Johnson^  Esq.,  for  the  defendante. 

[Lejf.  Int.,  Vol.  39,  p.  42.] 

City  to  the  use  of  Devlin  vs,  Walter. 

On  the  trial  of  a  $cire  facias  Bur  municipal  claim,  the  anthority  to  do  the  work  must 
be  affirmatively  shown,  either  by  being  recited  in  the  claim  itself,  or  by  evidence 
tUiuiidf,  A  general  averment  in  the  claim  that  the  work  was  "  duly  authorized  '* 
will  not  make  out  a  prima  facie  case. 

.  Scu  fa,  BUT  municipal  claim.  Rule  for  a  new  trial.  Opinion 
delivered  January  21,  1882,  by 

Mitchell,  J. — ^The  defendant,  at  the  trial,  having  formally  ad- 
mitted that  the  work  (footway  paving)  was  done,  and  that  the  price 
charged  was  the  usual  price,  the  plaintiff  read  the  claim  in  eviaence 
and  closed.  The  single  question  now  before  us  is  whether  that  made 
a  sufficient  case  to  go  to  the  jury. 

As  the  question  is  one  of  some  practical  importance,  and  the 
practice  does  not  seem  entirely  settled,  it  will  be  well  to  review  the 
course  of  legislation  and  judicial  decision  on  the  subject. 

The  starting-point  is  the  act  of  11th  March,  1846,  P.  L.  115  (2  Pur- 
don,  1089,  pi.  27),  entitled,  "An  act  relating  to  registered  taxes  and 
municipal  claims  in  the  county  of  Philadelphia.''  By  section  2 
it  was  provided  that  a  copy  of  the  claim  for  registered  taxes  might 
be  filed  in  the  prothonotary's  office,  and  might  be  proceeded  on  by 
action  of  debt  to  recover  a  general  judgment  against  the  debtor, "  or 
by  scire  facias  as  in  the  case  of  mechanics'  liens ;  and  the  claims  so 
filed  shall  be  pnma /ocfe  evidence  of  the  amount  thereof,  and  of  the 
same  being  aue  and  owing,  and  judgment  be  entered  by  default 
therefor,  unless  the  defendant  shall  file  his  affidavit  of  the  nature 
of  his  defence,"  etc.  Section  3  provided  for  the  method  of  service 
of  the  scire  facias  on  "  claims  for  taxes,  municipal  charges  and  assess- 
ments, ana  for  expenses  of  removing  nuisances."  And  section  4 
12  Vol.  15. 
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provided  that  "  such  claims  may,  in  suits  thereon,  be  read  aa  evi- 
dence of  the  facts  therein  setforthy 

I  have  been  thus  particular  in  setting  forth  the  provisions  of  this 
act,  because  it  is  apt  to  be  overlooked  that  this  was  mainly  a  regu- 
lation of  the  procedure  for  the  collection  of  taxes^  properly  so  called, 
and  the  legislative  intent  was  clear  that  the  municipal  discretion  in 
the  exercise  of  the  taxing  power  should  not  be  questioned  by  the 
individual  citizen,  except  within  the  narrow  limits  distinctly  per- 
mitted by  statute.  The  same  intent  is  also  clear  in  the  previous  act 
of  19th  April,  1843,  P.  L.  302  (2  Purd,  1089,  pi.  26),  which  restricted 
t!ie  defences  that  could  be  made  to  a  municipal  claim  for  paving, 
curbing,  etc.,  to  a  denial  that  the  work  was  done,  or  a  showing  that 
the  price  was  too  great,  or  that  it  had  been  paid.  Municipal  claims 
for  paving,  etc.,  were  not  taxes  in  the  stnct  legal  sense  (^Nort\ei^n 
Liberties  vs.  St.  John^s  Churchy  1  H.  106),  but  they  were  the  result  of 
an  exercise  of  the  taxing  power,  and  the  legislature  did  not  intend 
that  that  power  should  be  questioned  in  this,  any  more  than  in 
other  cases.  At  that  time  such  work  was  done  by  the  municipality 
itself,  and  the  cost  collected  from  the  property-owner  in  the  same 
way  as  any  other  tax.  The  modern  system  of  paying  a  contractor 
by  turning  over  to  him  the  city's  right  to  sue,  and  letting  him  fight 
out  his  claim  in  that  triangular  contest  between  the  city,  the  prop- 
erty-owner and  himself,  so  incongruous  in  a  common  law  issue,  had 
not  then  been  invented. 

.  Even  in  this  state  of  the  law  it  was  early  held  that  the  act  of 
1843  did  not  prevent  a  defendant  from  showing  want  of  authority 
in  the  municipality  to  do  the  work  charged  for:  Kensington  vs. 
Keiihy  2  Barr,  218 ;  and  that  the  claim  filed  was,  under  the  act  of 
1846,  only  ^ma  facie  evidence  of  the  facts  set  forth  in  it :  Thomas 
vs.  Northern  Liberties^  1  Harris,  117. 

As  the  change  in  the  manner  of  doing  such  work,  already  alluded 
to,  became  more  frequent,  the  idea  of  an  exertion  of  the  taxing 
power  which  could  not  be  questioned  has  diminished,  and  the  righte 
of  the  individual  citizen  to  be  consulted  and  have  a  voice  in  the 
contract  have  been  materially  enlarged  by  the  stipulation  for  notice 
to  him  to  do  the  paving  himself,  or  authority  to  the  majority  of 
owners  to  select  their  own  contractor,  and  various  other  provisions 
looking  to  the  same  end.  And  wherever  the  individual  property- 
owner  nas  thus  been  accorded  a  right  to  notice  or  a  choice  in  re- 
gard to  the  time  or  mode  of  doing  the  work,  the  tendency  of  the 
courts  has  been  to  require  that  the  contractor  shall  affirmatively 
show  that  such  rights  have  been  observed  as  a  necessary  part  of  the 
proof  of  plaintifTs  authority  to  do  the  work.  Thus,  in  Reilly  vs. 
The  Oity  of  Philadelphia,  6  Phila.  228,  the  ordinance  authorizing  the 
work  required  that  the  highway  department  should  enter  into  a 
contract  with  a  contractor  selected  by  the  mo^ority  of  owners,  etc.,  and 
this  fact  not  having  been  proved  a  new  trial  was  granted,  Hare,  J., 
saying :  "  When  the  law  or  ordinance  by  which  a  power  is  con- 
ferred provides  that  it  shall  not  be  exercised  without  the  concur- 
rence of  a  third  person  whose  interests  are  involved,  proof  that  he 
concurred  will  be  indispensably  requisite  to  the  validity  of  any  act 
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done  under  the  power."  In  that  case  the  claim  which  was  read  in 
evidence  did  not  set  forth  that  the  contractor  had  b^en  chosen  by 
the  property-owners,  and  the  plaintiff  having  rested  his  case  on  the 
claim,  judgment  was  entered  against  him  on  a  point  reserved  (6 
Phila.  592),  and  this  was  affirmed  in  the  Supreme  Court,  where  it 
is  said  by  Williams,  J.,  "  the  contractor  was  bound  to  show  his 
selection  oy  a  majority  of  the  lot-holders,  in  order  to  entitle  him  to 
recover,  it  cannot  be  inferred  from  the  implied  adoption  of  his 
work  by  the  city  in  allowing  him  to  bring  suit  in  the  name  of  the 
corporation  for  the  recovery  of  its  cost :  "  Reilly  vs.  OUy  of  Philadel- 
phia. 10  P.  F.  Smith,  470. 

City  vs.  Donath,  36  Leg.  Int.  156,  was  very  like  the  present  case. 
There  the  claim  which  was  read  in  evidence  averred  that  the  owner 
had,  "in  accordance  with  existing  ordinances  and  agreeably  to  the 
several  acts  of  assembly,  been  duly  and  legally  notijied,^^  etc. :  but 
the  proof  in  addition  showing  that  the  notice  was  not  in  accordance 
with  law,  a  non-suit  was  ordered,  notwithstanding  the  prima  facie 
case  made  by  the  averments  in  the  claim,  and  the  non-suit  was 
sustained  by  the  Supreme  Court 

In  the  case  now  before  us,  the  work  (footway  paving)  was  done 
under  the  general  ordinance  of  May  3, 1855  (City  Digest,  312,  pi.  5), 
which  authorizes  the  commissioner  of  highways  to  cause  the  pav- 
ing to  be  done  "  if  the  owner  shall  neglect  to  pave,  etc.,  ...  for 
the  space  of  twenty  days  after  he  shall  have  been  required  ...  or 
after  notice  shall  have  been  left,"  etc.  The  claim  filed  does  not  aver 
notice  to  the  owner,  but  alleges  generally  that  the  said  paving  was 
"  duly  authorized  and  required  to  be  done  by  the  city  of  Philadel- 
phia," etc.  It  is  not  denied  by  the  plaintiff  *8  counsel  that  the 
owner  was  entitled  to  notice,  and  that  the  authority  of  the  highway 
department  to  do  the  work  did  not  arise  until  after  such  notice  and 
a  aefault  of  twenty  days ;  but  it  is  strenuously  contended  that  the 
general  averment  that  the  work  was  "  duly  authorized  "  is,  at  least, 
sufficient  prima  facie  evidence  of  notice.  It  seems  to  us,  however, 
that  the  decisions  in  Reilly  vs.  City  and  City  vs.  DonaJth  are  opposea 
to  this  view.  It  was  there  held  expressly  that  while  the  existence 
of  a  contract  with  the  city,  and  therefore  the  consent  of  the  city  that 
tlie  plaintiff  should  do  the  work,  must  be  presumed,  yet  the  facts 
upon  which  the  authority  of  the  city  depended  must  be  affirma- 
tively proved. 

Nor  do  we  regard  Watson  vs.  Ciiy  of  Philadelphia^  8  W.  N.  C.  275, 
so  much  relied  on  by  the  plaintiffs,  as  maintaining  a  contrary  view, 
for  though  it  is  there  said  that  "  the  question  of  notice  is  unimport- 
ant," yet  that  was  because  the  claim  expressly  averred  notice,  and 
therefore,  under  the  act  of  1846,  made  a  prima  facie  case  which  was 
not  overcome  by  the  defendant's  evidence. 

Upon  a  careful  review  of  all  the  cases  on  this  point  we  are  of 
opinion  that  the  authority  to  do  the  work  must  be  affirmatively 
shown ;  that  this  includes  all  the  steps  requisite  for  the  existence  of 
the  authority,  including  notice  to  the  owner  and  default  by  him, 
and  that  a  mere  general  avennent  in  the  claim  that  the  work  was 
"  duly  authorized,"  is  not  a  sufficient  averment  of  such  notice  and 
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default  to  make  a  prima  facie  case,  even  under  the  act  of  1846,  which 
makes  the  claim  evidence  of  the  ^^  facts  therein  aetforth.^^ 

There  having  been,  therefore,  no  evidence,  either  in  the  claim  or 
aliunde,  of  the  necessary  facts  to  entitle  the  plaintiff  to  recover,  the 
verdict  cannot  stand,  and  the  rule  for  new  trial  is  made  absolute. 

E.  C.  Quin,  Esq.,  for  plaintiff. 

H,  C.  Terry y  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  62.J 

Watt  vs,  Vezin. 

A  mechanic*8  claim  ia  a  "  lien  of  record  "  for  the  purposes  of  the  act  of  Feb.  24, 1834, 

sec.  33.  • 

Rule  to  show  cause  why  the  sheriff  should  not  pay  balance  to 
defendart's  administrator. 

This  rule  was  taken  under  the  act  of  February  24,  1834,  sec.  33, 
to  compel  payment  by  the  sheriff  of  the  balance  of  the  fund  raised 
by  an  execution  against  the  real  estate  of  A.  Vezin  to  the  defend- 
ant's administrator.  The  land  was  subject  to  the  Uen  of  certain 
mechanic's  claims  filed  after  the  death  of  the  defendant,  and  sold 
for  enough  to  pay  all  mortgages  and  judgments  and  leave  a  large 
balance.  The  language  of  the  act  applicable  to  this  case  is  as  fol- 
lows :  "And  in  all  cases  where  the  property,  real  and  personal,  of  a 
decedent  is  sold  upon  an  execution,  and  more  money  raised  than 
is  sufficient  to  pay  off  liens  of  record,  the  balance  shall  be  paid  over 
to  the  executor  or  administrator  for  distribution,"  etc. 

Counsel  for  the  rule  argued  that,  as  a  mechanic's  claim  is  not  a 
record,  Davis  vs.  Church,  1  W.  &  S.  240,  its  lien  is  not  a  "lien  of 
record."  The  debts  of  a  decedent  are  not  such  liens,  even  though  a 
copy  of  the  bond,  etc.,  be  filed  under  sec.  24  of  the  act :  Willing  vs. 
Yohe,  1  Phila.  223.  A  mechanic's  claim  is  merely  the  ea;  jc arte  state- 
ment of  the  claimant,  and  does  not  put  him  in  a  better  position 
under  the  act  than  any  other  person.  Creditors  who  have  reduced 
their  claims  to  judgment  are  to  be  paid  by  the  sheriff,  but  others 
are  remitted  to  the  Orphans'  Court,  notwithstanding  the  fact  that 
some  of  them  may  have  availed  themselves  of  legislation  which 
permits  them  to  file  liens. 

The  court  said  that  it  is  the  established  practice,  when  a  fund  is 
in  court,  not  to  turn  the  suitors  over  to  another  jurisdiction. 

Counsel  against  the  rule  were  not  called  upon.     Rule  discharged. 

Robert  H.  Hinckley,  Esq.,  for  the  rule. 

R.  C.  Winship  and  Charles  Gilpin,  Esqs.,  for  the  sheriff. 

[Leg.  Int.,  Vol.  39,  p.  62.] 

Gamble  vs.  O'Mara. 

Id  ah  action  on  a  lease  to  recover  rent,  a  tenant  who  defends  on  the  ground  of  a  sur* 
render  must  allege  it  positively. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
Covenant  on  a  lease.    The  affidavit  alleged  that,  before  the  end 
of  the  term,  the  tenant  wrote  to  the  landlord  Cwho  lived  in  tiie 
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country)  that  he  meant  to  leave  the  house  on  a  day  certain;  that 
he  paid  his  rent,  and  asked  where  he  should  leave  the  key ;  that, 
some  days  later,  the  landlord  designated  his  agent  as  the  proper 
person  to  receive  it,  and  afterwards  entered  and  made  extensive 
alterations  and  additions. 

Counsel  for  the  rule  claimed  judgment  under  the  decision  of  the 
Supreme  Court  in  Bruckmaa  vs.  Tunbill,  7  W.  N.  C.  188,  because  it 
w:is  not  alleged  that  there  was  an  acceptance  of  the  surrender  by 
the  landlord. 

Contra,  it  was  contended  that  the  facts  set  out  were  enough  to 
send  the  case  to  a  jury  to  determine  whether  the  surrender  was  ac- 
cepted :  Sharpless  vs.  WelgU,  7  W..  N.  C.  376 ;  Bradley  vs.  Brovm^  6 
Id.  282.  A  surrender  merges  the  lease :  Greider^a  Appeal,  5  Barr, 
422. 

Mitchell,  J.,  said  that  the  acts  of  the  landlord  in  making  the 
repairs,  ete.,  mentioned,  were  some  evidence  of  a  resumption  of 
possession,  but  not  enough  to  make  up  for  the  want  of  a  positive 
averment. 

Supplemenfeil  affidavit  allowed. 

P,  K  Carroll,  Esq.,  for  the  rule. 

S,  Davia  Page,  Esq.,  contra, 

[Leg.  Int.,  VoL  39,  p.  S3.1 

FuBBusH  v8.  Brown, 

The  sheriff  is  not  obliged  to  make  a  special  return  in  favor  of  a  pnrohaser  who  ii  not 
shown  by  the  searches  to  be  entitled  to  some  portion  of  the  rand,  even  though  all 
prior  liena  have  been  actually  paid  in  fuU. 

Rule  on  sheriff  to  make  a  special  return. 

The  plaintiff  having  issued  an  execution  against  the  defendant's 
land,  and  bought  it  at  the  sheriff's  sale,  claimed  a  special  return  in 
his  favor,  which  the  sheriff  refused  to  make,  because  the  searches 
showed  two  prior  judgments,  amounting  to  more  than  was  obtained 
at  the  sale. 

It  was  contended  for  the  rule,  that  these  judgments  had  been  fully 
paid  by  previous  sales  of  personalty,  and  that  the  sheriff  ought  to 
take  notice  of  this  fact,  notwithstanding  satisfaction  had  not  been 
actually  entered. 

Counsel  for  the  sheriff  admitted  that  the  prior  lien  creditors  had 
received  the  amount  of  their  claims,  but  relied  upon  the  act  of 
April  20, 1846,  relating  to  special  returns,  which  requires  the  pur-' 
chaser  to  present  a  certificate  of  search,  showing  that  he  is  entitled 
to  the  proceeds  of  the  sale  or  some  portion  thereof. 

Rule  discharged. 

J.  Edw.  Acklty,  Esq.,  for  the  rule. 

Ricliard  C.  Winahip  and  Charles  Gilpin,  Esqs.,  for  the  sheriff. 

[Leg.  Int.,  Vol.  39,  p.  70.] 

Good  Hope  Building  Association  vb.  Steel  and  Wipe.. 

The  rule  that  a  feme  covert  stockholder  in  a  buildine  association  cannot  render  herself 
liable  for  premiums  and  fines  does  not  apply  when  the  stock  stands  in  the  name 
of  her  hnsDaud  as  trustee  for  her  and  the  loan  is  made  to  h:m. 
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Exceptions  to  auditor's  report. 

Mrs.  Steel  was  the  owner  of  nine  shares  of  stock  of  the  association 
plaintiff,  standing  in  the  name  of  Thomas  R.  Steel,  her  husband,  as 
trustee  for  her.  On  these,  and  sixteen  other  shares,  belonging  to 
him  absolutely,  Mr.  Steel  borrowed  a  sum  of  money  from  the  asso- 
ciation, giving  also  a  mortgage  on  his  wife's  sepanite  property,  duly 
executed.  This  mortgage  was  sued  out,  and  the  funa  raised  by  the 
sheriff's  sale  being  before  the  auditor  for  distribution. 

Counsel  for  the  defendant  argued — (1)  that,  as  the  nine  shares  of 
stock  were  the  property  of  a  married  woman,  she  was  not  liable,  in 
any  event,  for  the  premiums,  fines,  etc.,  but  only,  at  most,  for  the 
amount  of  the  cash  received  by  the  association  with  interest:  Wol- 
bach  vs.  AssociatioTiy  3  Norris,  211 ;  (2)  that  the  association  had  no 
right  to  loan  monev  to  Steel  on  his  wife's  stock ;  and  (3)  in  reply  to 
a  claim  of  estoppel  by  the  plaintiff,  that  a  married  woman  cannot 
be  estopped :  Keen  vs.  Coleman,  3  Wright,  299. 

The  auditor  reported  in  favor  of  the  pLiintiff, on  the  grounds: 
(1)  that  the  case  was  not  governed  by  that  of  Wolhach  vs.  Aasociaiion^ 
swpray  because  there  the  stock  was  tnat  of  Mrs.  Wolbach  and  stood 
in  her  name,  while  Mrs.  Steel's  was  in  the  name  of  her  husband  as 
trustee,  and  all  transactions  had  reference  to  him,  the  loan  being 
made  to  him  and  he  receiving  the  money.  This  comes  within  the 
ruling  that,  "  where  a  married  woman  unites  with  her  husband  in 
a  mortgage  on  her  property  to  secure  a  debt  of  his  which  he  as  a 
stockhdlder  procurea  from  the  association,  it  is  a  valid  mortgage  on 
her  property,  and,  under  the  act  of  1859,  covers  premiums,  fines, 
etc.,  due  by  him :  "  Association  vs.  Mixcll,  3  Norris,  313.  Mrs.  Sttel 
did  not  contract  to  pay  fines  or  premiums,  but  only  mortgaged  her 
property  for  her  husband's  debt,  which  she  had  an  undoubted  right 
to  ao,  whether  it  then  existed  or  was  to  accrue  afterwards :  Hvffey 
vs.  Oasey,  23  P.  F.  Smith,  432.  (2)  Steel  could  transfer  the  stock  to 
the  association,  and  she  was  aware  that  he  was  borrowing  the  money, 
so  that  it  could  be  inferred  either  that  the  stock  was  his  pro])erty  or 
that  she  had  made  a  parol  assignment  of  it  to  him.  If  she  was 
willing  to  mortgage  her  property  for  him,  it  is  to  be  presumed  that 
she  would  also  be  willing  to  transfer  her  stock  to  him.  She  could 
dispose  of  her  separate  property  by  gift  or  loan  to  her  husband 
{Hmney  vs.  PhiUivs,  14  Wright,  382),  and  his  use  of  her  money  in 
this  manner  would  raise  a  presumption  of  a  gift  to  him.  (3)  The 
case  of  Keen  vs.  Oolenmn,  svpra,  decides  only  that  a  legal  incapacity 
cannot  be  removed  by  fraudulent  representations.  There  the  woman 
falsely  represented  tnat  she  was  sole,  and  it  was  held  that  her  mort- 
gage, though  taken  on  the  faith  of  that  statement,  was  not  thereby 
validated.  She  had  no  right  to  contract,  which  was  not  the  case 
with  Mrs.  Steel.  A  married  Avoman  may  be  estopped  by  an  instru- 
ment which  the  law  permits  her  to  execute :  Baxter  vs.  Smithy  6 
Barr,  427 :  Lytle's  Appeal  12  Casey,  131 ;  Band  vs.  Bunting,  28  P.  F. 
S.  210;  HolbeH  vs.  Blaze,  2  W.  N.  C.  290-  Delp's  Estate,  3  Luzerne 
Leg.  Reg.  146 :  Poweirs  Appeal,  10  W.  N.  C.  485 ;  Broum's  Appeal,  87 
Legal  Intell.  503. 

The  defendant's  exceptions  to  this  report  were  dismissed. 
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Jos.  R.  Rhoada,  Esq.,  for  the  plaintiff. 
WiUiam  Gorman^  Efcq.,  for  defendant 

[Leg.  Int,  Vol.  39,  p.  70.] 
Pfaelzer  vs.  Drexel. 

TheplaintiflT  filed  a  copy  of  one  part  of  a  set  of  exchanffe,  and  the  defendant  made 
aflkiavit  that  another  part  of  the  same  set  had  been  paid  to  the  '*  holder"  thereof. 
Held,  to  be  insufficient,  because  it  should  be  averred  to  whom  payment  was  made. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 

The  plaintiffs  filed  a  copy  of  the  second  of  a  set  of  exchange 
drawn  uy  tjhe  defendants  upon  one  Schmidt,  at  Frankfort,  Ger-» 
many,  and  indorsed  to  them.  The  affidavit  alleged  that  "  the  orig- 
inal bill,  of  which  the  plaintiffs  have  filed  a  copy  of  the  second, 
was.  presented  to  Phil.  Nic.  Schmidt,  the  drawee  therein  named,  at 
Frankfort,  Germany,  on  the  3d  day  of  August,  1881,  for  acceptance, 
the  said  bill  of  exchange  was  then  accepted  by  the  said  drawee,  and 
that,  upon  the  following  day,  the  amount  of  the  said  bill  of  exchange 
was  paid  by  the  said  Schmidt  to  the  said  holder,  less  the  discount 
to  its  maturity,  and  the  amount  of  the  said  bill  of  exchange  charged 
to  the  defendants'  account  by  the  said  Schmidt,  and  deponent  says 
he  is  further  informed  that  the  second  bill  of  exchange,  of  which  a 
copy  has  been  filed,  was  presented  to  the  said  Schmidt  for  accept- 
ance on  the  10th  day  of  August,  1881,  and  that  the  said  second  bill 
of  exchAnge  was  presented  for  pfiyment  to  the  Qaid  Schmidt  upon 
the  5th  day  of  October,  1881,  and  payment  thereof  being  refused, 
the  same  was  protested  for  non-payment,  and  deponent  avers  that: 
the  said  presentation  [protest]  for  non-payment  was  not  made  at. 
the  due  time  according  to  the  term  of  the  said  bill  of  exchange." 

Count^l  for  the  rule  argued,  that  the  copy  filed  is  sufficient  to 
sustain  an  action.  In  a  set  of  bills  of  exchange,  all  are  originals, 
and  it  is  not  necessary  to  account  for  or  to  present  all  of  them : 
Downs  vs.  Churchy  13  Peters,  205.  The  affidavit  does  not  say  who 
presented  the  bill.  On  the  day  after  acceptance,  it  was  paid,  but 
there  is  no  averment  that  it  was  paid  to  the  proper  person,  only  to 
the  "  holder,"  who  may  have  been  a  rightful  or  a  wrongful  holder. 
Payment  before  maturity  does  not  extinguish  a  bill  unless  so  in- 
tended, therefore  the  bill  might  have  been  reissued.  The  affidavit- 
does  not  say  that  the  defendants  have  paid  anything,  or  that  they 
have  accepted  the  act  of  the  drawees  in  charging  the  bill  to  their 
account. 

Counsel  against  the  rule  argued,  that  the  case  of  Downs  vs.  Chvrehi 
suprOj  was  decided  when  the  Question  was  new.  The  law  and  the 
usage  at  present  in  England  ana  upon  the  continent  are  that  all  partn. 
of  the  bill  must  be  presented  or  accounted  for;  a  fortiori,  would  this 
be  the  case  when  suit  is  brought.  This  transaction  is  to  be  governed' 
by  the  law  of  the  place  upon  which  the  bill  is  drawn.  If  such  an 
omission  is  not  a  bar  to  the  suit,  the  case  ought  at  least  to  go  to  trial 
to  enable  the  defendants  to  show  that  the  payment  was  good. 

The  court  thought  that  the  defendants  should  say  that  payment: 
was  made  to  the  indorsee,  and  allowed  a  supplemental  affidavit 

Mayer  Sulzberger^  Esq.,  for  the  rule. 

SamtLcl  Dickson^  Esq.,  contra. 
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[Leg.  Int.,  Vol.  89,  p.  70.] 

FuRBUSH  V8.  Brown. 

Id  an  afiSdavit  in  support  of  exceptions  to  a  sherifTs  special  return,  it  is  enough  to 
say  that  the  lien  creditor's  judgment  has  been  fully  paid. 

Exceptions  to  sherifiTs  return. 

The  sheriff  having  made  a  special -return  in  favor  of  the  plaintiff, 
a  rival  creditor  filed  exceptions  thereto,  supported  by  his  affidavit, 
setting  forth  his  interest  in  the  case,  and  alleging  further  that  he 
was  "  informed  and  believed,  and  expected  to  be  able  to  prove,  that 
the  judgment  of  the  said  Furbush  et  al,  had  been  fully  paid  and 
ought  to  be  marked  satisfied  upon  the  record." 

Counsel  for  the  exceptions  argued  that  the  affidavit  was  insuffi- 
cient, because  it  does  not  contradict  the  correctness  of  the  return  as 
a  matter  of  law.  It  says  that  the  judgment  has  been  paid,  but  does 
not  state  by  whom,  or  in  what  manner,  or  under  what  circumstances. 
The  act  of  1846  requires  not  only  that  it  be  stated  that  there  are 
material  facts  in  dispute,  but  that  tlieir  nature  and  character  be  set 
Ibrth,  and  the  rule  of  court  is  in  the  same  words :  Biddle  vs.  King, 
1  Phila.  394.  If  the  deponent  knows  that  payment  has  been  made, 
he  can  say  in  what  manner  it  has  been  made.  The  words,  "  the 
judgment  having  been  paid,"  were  held  insufficient  in  KnighCs  Ap- 
peal, 7  Harris,  493.  (Mitchell,  J.,  suggested  that  that  affidavit  was 
made  by  the  defendant,  who  had  the  facts  of  the  payment  pecu- 
liarly within  his  knowledge.)  See  also  Dickerson's  Appeal,  7  Barr, 
266,  and  Christophers  vs.  Sdden,  4  Casey,  165.  The  facts  must  be 
stated  with  precision. 

The  other  side  was  not  called  on  to  reply. 

The  court  said  that  the  settled  practice  was  against  the  plaintiff's 
construction  of  the  act,  and  referred  the  case  to  an  auditor. 

Richard  C.  Dale,  Esq.,  for  exceptions. 

J.  Edward  Ackley,  Esq.,  for  the  plaintiff. 

[Leg.  Int.,  Vol.  39,  p.  90.] 

City,  to  use,  vs,  Theis. 

Jadgment  may  he  taken  for  want  of  an  appearance  on  two  returns  of  nihil  habtt  to  a 
scire  faciat  to  continue  the  lien  of  a  municipal  claim. 

Rule  to  strike  off  judgment 

A  municipal  claim  was  entered  in  January,  1871,  and  a  sci.fa,  to. 
recover  issued,  to  which  an  affidavit  of  defence  was  filed,  and  is  now 
undisposed  of.  Within  five  years  from  the  filing  of  the  claim,  a 
9ci,  fa^  to  revive  was  issued,  returned  nihil;  then  an  alias,  with  a 
like  return ;  then  judgment  was  entered  for  want  of  an  appearance. 
The  rule  was  taken  to  strike  this  off. 

Counsel  for  the  rule  relied  upon  the  act  of  March  16, 1846,  which 
requires  posting  and  advertising  in  case  a  sci.fa.  cannot  be  served. 

A  claimant  who  issues  a  writ  on  a  municipal  claim  is  bound  to 

froceed  to  judgment  according  to  the  act :  City  vs.  Scott,  37  Legal 
ntell.  292.     This  claimant  should  have  done  so  within  the  five 
years. 


Digiti 


zed  by  Google 


COURT  OP  COMMON  PLEAS,  PHILA.  185 

Counsel  against  the  rule  called  attention  to  the  difference  between 
the  scu  fa.  to  collect  and  that  which  is  onlv  for  the  purpose  of  con- 
tinuing the  lien.  The  former  must  undoul)tedly  be  served  actually 
or  by  posting  and  advertising ;  but  the  latter  is  governed  by  the 
practice  in  the  case  of  mechanics'  claims  (Act  of  April  16,  1845, 
sec.  2),  and  they  by  that  in  the  case  of  judgments :  Act  of  June  16, 
1836,  sec  24.  It  is  therefore  proper  to  take  judgment  on  two  returns 
of  ni/tiZ. 

The  second  set,  fa,  was  an  abandonment  of  the  first :  Meaaon^a  Ik- 
tote,  4  Watts,  341. 

Rule  discharged. 

John  Q.  Johrhson,  Esq.,  for  the  rule. 

Henry  C.  Terry,  Esq.,  contra. 

[L^.  Int.,  Vol.  39,  p.  108.] 

Dunning  vs.  Dow.* 

Although  a  married  woman  cannot  in  general  be  imprisoned  on  a  capiat^  at  least, 
where  the  cause  of  action  has  its  origin  in  contract,  jet,  if  she  carries  on  business 
alone,  representing  herself  to  be  single,  and  commits  acts  which  wotiH  render  a 
feme  sole  liable  to  arrest,  the  court  will. refuse  to  discharge  her , and  leave  the  ques- 
UoQS  of  f&ct  to  be  determined  by  a  jury. 

Rule  to  show  cause  why  capiat  should  not  be  quashed,  and  de- 
fendant discharged  on  common  bail. 

Marion  L.  Dow,  the  defendant,  being  arrested  on  a  capias  in  trover, 
sought  to  be  discharged  because  she  was  a  nianied  woman.  The 
fact  of  the  marriage  was  shown  by  depositions,  and  the  defendant, 
as  well  as  her  alleged  husband,  denied  that  any  divorce  had  been 
obtained,  being  corroborated  in  this  by  searclies  from  the  courts 
of  the  places  where  she  had  resided.  The  plaintiff,  however,  pro- 
duced some  witnesses  who  testified  that  a  divorce  had  been  de- 
creed, but  no  record  was  oflTered.  It  appeared  further  that  the 
marriage  had  taken  place  in  Boston,  under  an  agreement  by  the 
parties  that  they  should  not  live  together ;  that  they  parted  imme- 
diately after  the  ceremony  and  remained  separate,  the  husband 
contributing  nothing  to  the  wife's  support  except  a  few  hundred 
dollars.  She  came  to  Philadelphia,  among  other  places,  represent- 
ing herself  as  a  widow,  and  carrie<l  on  the  business  of  a  stock-broker, 
in  the  course  of  which  she  obtained  certain  securities  from  the 
plaintiff,  and,  as  the  latter  alleged,  tortiously  converted  them. 

Counsel  for  the  rule  argued  that  a  feme  covert  is  privileged  from 
arrest,  and  that  relief  should  be  granted  on  motion,  otherwise  the 
privilege  would  be  of  no  avail.  No  action  can  be  brought  on  her 
contract,  because  she  has  no  authority  to  make  one,  nor  can  she 
acquire  that  authority  by  an  v  representations  that  she  is  sole:  Keen 
vs.  Hartman,  12  Wright,  497! 

No  action  can  be  brought  against  her  alone,  whether  in  tort  or  in 
contract :  Head  vs.  Briscoe,  5  C.  &  P.  484. 

•On  the  22d  of  April,  1882,  the  defendant  was  brousrht  before  the  Supreme  Court 
•n  a  writ  of  habeas  oorputj  and  discharged  because  of  her  coverture. 
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Nor  can  she  be  held  on  a  ca,  so,  if  her  husband  be  imprisoned 
with  her  and  escape :  2  Kent  149 ;  Jackson  vs.  QaJbree^  Vent.  51 ; 
Anon.,  Cro.  Car.  513.  And  as  she  cannot  be  detained  on  a  ca,  sa., 
so  she  is  privileged  from  arrest  on  a  ca.  resp, :  1  Tidd.  Pr.  194.  All 
of  these  propositions  are  law  in  Pennsylvania,  and  are  supported 
by  numerous  cases  :  Commonwealth  vs.  Keeper,  14  Phila.  396;  Hawk 
vs.  Harman,  5  Binney,  45  ;  Hurst  vs.  Smithy  9  W.  N.  C.  461. 

Contra,  it  was  contended  that  the  court  has  a  discretion  as  to 
cases  of  this  kind.  It  is  clear,  from  the  circumstances  of  the  alleged 
marriage  and  the  subsequent  conduct  of  the  parties  thereto,  that 
there  was  a  scheme  to  defraud,  and  there  is  nothing  to  call  for  in- 
dulgence to  the  defendant  She  represented  herself  as  sole, and  her 
admissions  are  prima  facie  evidence.  See  Partridge  vs.  Clarke,  5  T. 
R.  194;  Pearson  vs.  Meadow,  2  W.  Bl.  903;  1  Tidd.  Pr.  194,  195; 
Luden  vs.  Justice,  1  Bingh.  344.  The  cases  of  Commonwealth  vs. 
Keepa%  sujwa,  and  Hurst  vs.  Smith,  supra,  do  not  apply,  because 
there  the  record  showed  the  coverture;  here  it  is  disputed,  and 
should  be  left  to  the  jury :  1  Tidd.  Pr.  194,  195 ;  Waters  vs.  Smith, 
6  T.  R.  451 ;  Partridge  vs.  Clarke,  sitpra ;  DeGaillon  vs.  VAigle,  1 
Bos.  &  P.  11,  note.  In  an  inquiry  of  this  kind  it  is  not  necessary 
to  show  the  divorce  by  a  record  ;  it  is  enough  to  raise  such  a  doubt 
as  to  justify  the  court  in  referring  the  question  to  a  jury. 

The  reason  why  a  married  woman 'has  been  in  some  cases  privi- 
leged from  arrest  is  because  she  is  sub  potestate  viri. 

This  reason  fails  when  there  is  a  separation  and  the  husband  is 
out  of  the  jurisdiction  :  2  New  Rep.  C.  P.  283.  The  legislation  in 
this  State  has  secured  to  her  her  separate  property  and  earnings, 
and  she  should  be  held  liable  for  her  Irauds. 

Counsel  for  the  rule  replied  that  no  consequence  can  be  held  to 
follow  from  the  acts  relating  to  married  women  but  those  expressly 
mentioned.  The  protection  of  coverture  and  infancy  can  never  be 
lost  by  any  fraudulent  representations:  Keen  vs.  Hartman,  supra. 
The  transactions  here  were  contractual,  and  no  tort  growing  out  of 
them  can  subject  the  defendant  to  arrest  II  this  were  allowed  the 
rights  of  a  married  woman  or  of  an  infant  might  be  taken  away 
whenever  a  breach  of  contract  could  be  perverted  into  a  tort. 

The  court  said  that,  as  to  the  main  position,  it  is  clear  that  where 
a  married  woman  resides  in  the  State,  and  the  transaction  grows 
out  of  a  contract,  there  is  no  such  liability  as  can  be  enforced  by  a 
capias  to  the  extent  of  imprisoning  the  wife.  But  the  circumstances 
of  this  case  take  it  out  of  the  rule.  A  married  woman,  who  comes 
into  the  SUite  and  enters  into  business  alone,  and  represents  her- 
self to  be  a  fem^  sole,  is  not  entitled  to  be  discharged  if  her  acts  are 
such  as  would  render  a  single  woman  liable  to  imprisonment 
Under  the  case  in  1  Bos.  &  P.,  supra,  we  are  to  consider  the  whole 
as  one  transaction.  The  marringe  appears  to  have  been  contracted 
for  the  purpose  of  evading  the  law,  and  we  should  not  anticipate 
the  decision  of  that  question  by  discharging  the  defendant  on  com- 
mon bail.  Nor  is  it  certain  that  she  is  not  a  feme  sole  trader  under 
the  act  of  1855,  and,  if  so,  it  may  be  that  the  legislature  intended 
to  make  the  recipients  of  its  benefits  responsible  as  if  sole.    There 
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is  also  reason  to  believe  that,  under  the  circumstances,  a  discharge 
on  common  bail  would  be  an  end  of  the  case. 

Rule  discharged. 

/.  Edw.  Ackleij,  Qeorge  BidcUe  and  R.  C,  McMurtrie^  Esqs.,  for  the 
rule. 

Geo,  Tucker  Bispham  and  Wayne  MacVeagh,  Esqs.,  contra. 

[Leg.  Int,  Vol.  39,  p.  108.] 

CoxE  V8.  Williams. 

In  a  eorenant  for  arrears  of  ground-rent,  it  is  not  necessary  that  the  statement  eon- 
tain  an  abstract  of  the  title. 
Until  actual  eviction,  there  is  no  breach  of  a  covenant  for  quiet  enjoyment. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 

Bolton  devised  certain  land  to  his  wife  which  she  conveyed  to 
Williams,  reserving  rent,  and  he  to  Campbell  &  Atkinson,  who  took 
subject,  not  only  to  the  rent,  but  to  Bolton's  debts,  these  sales  being 
within  five  years  of  his  death.  Then  one  Houtz,a  creditor,  issued  a 
scifa,  de  terria  and  obtained  judgment.  Coxe,  assignee  of  Mrs.  Bol- 
ton, having  brought  suit  for  arrears  of  rent,  the  terre-tenants  de- 
fended on  the  ground  of  a  breach  of  the  covenant  for  quiet  enjoy- 
ment contained  in  her  deed  to  Williams. 

The  statement  of  arrears  contained  no  information  except  tho 
amount  claimed. 

Counsel  for  the  defendant  said,  that  tho  act  of  1857,  Purdon,  751, 
pi.  15,  is  clear  in  requiring  that  the  statement,  as  well  as  the  writ, 
shall  furnish  an  abstract  of  the  title:  Rudderoic  vs.  Hodges^  12Phila. 
422.  Formerly  it  was  necessary  to  file  copies  in  extenao  of  all  deeds 
and  assignments ;  as  the  act  has  now  substituted  references  to  the 
places  of  recording,  those  who  claim  its  benefits  must  comply  with 
its  requirements. 

A  tenant  who  loses  his  fee  cannot  be  held  to  performance  of  the 
services.  As  execution  under  the  judgment  would  oust  the  de- 
fendants, they  need  not  wait  till  an  actual  eviction,  but,  when  it 
becomes  inevitable,  mav  rive  notice  to  the  party  who  is  to  protect 
them :  Huheman  vs.  Griffiths,  1  W.  N.  C.  470. 

Counsel  for  the  plaintiflF  argued,  that  no  defence  based  upon  such 
a  breach  of  warranty  is  good,  unless  there  has  been  an  actual  evio- 
tion. 

Rule  absolute. 

leanc  i).  Yocivm,  Esq.,  for  the  plaintiff. 

Lewie  Stover ,  Esq.,  for  the  defendants. 

[Leg.  Int.,  Vol.  39,  p.  118.1 

McFadden  v8,  Nolan. 

A  mill  and  the  machineiy  therein  were  sold  at  shcriflT's  sale,  hnt  the  defendant  re- 
fbsed  to  yield  ]>o«8ession.  A  hill  being  filed  bjr  the  purchaser,  showini?  that  tho 
machinery  would  <leteriorate  if  neglected,  a  receiver  was  appointe<)  to  take  care  of 
it  until  the  determination  of  legal  proceedings  to  oust  the  defendant. 

In  equity. 

This  bill  was  filed  to  obtain  the  appointment  of  a  receiver,  inter 
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alia,  and  alleged  that  the  plaintiff  was  the  purchaser  at  sheriff's 
sale  of  a  certain  mill  which  had  been  sold  as  the  property  of  the 
defendant,  who  still  remained  in  possession  ;  and  that  it  contained 
certain  machinery  belonging  to  the  realty,  which  would  become 
worthless  unless  it  received  constant  care.  The  object  of  having 
a  receiver  was  to  keep  the  property  in  proper  condition  until  the 
plaintiff  could  obtain  possession. 

Counsel  for  the  plaintiff  read  affidavits  of  experts  to  show  the 
character  of  the  machinery,  and  the  certainty  that  it  would  suffer 
seriously  from  neglect 

Contra,  counsel  read  only  the  defendant's  affidavit  (no  answer 
having  been  filed),  averring  that  he  was  giving  the  machinery  daily 
attention,  and  that  he  proposed  to  continue  so  doing.  Counsel 
pointed  out  that  the  affidavits  of  the  other  side  did  not  deny  this, 
and  argued  that  the  bill  was  a  mere  ejectment  bill,  and  could  not 
be  sustained.  See  Enieraon^a  Appeal,  9  W.  N.  C.  227,  and  Transit  Cb.'« 
Appeal,  Id.  225.  (The  court  remarked  that  in  that  case  there  was  a 
denial  of  title,  which  is  not  so  here.  This  defendant  is  in  much 
the  same  position  as  a  tenant  who  is  accused  of  waste.)  In  Mem- 
mer^s  Appeal,  11  Norris,  168,  there  was  no  denial  of  title,  and  yet 
the  court  held  that  no  bill  would  lie. 

The  court  said,  that  it  was  not  an  ejectment  bill  proper,  but  a 
bill  to  stay  waste.  We  have  no  power  to  deliver  possession  of  the 
land,  as  that  must  be  obtained  by  proceedings  at  law,  but  we  can 
appoint  a  receiver  to  take  care  of  the  machinery.  He  will  be  in- 
structed by  the  decree  not  to  interfere  with  the  defendant's  posses- 
sion. 

R.  B.  Bayley  and  John  G.  Johnson,  Esqs.,  for  the  plaintiff, 

Mayer  Sulzberger,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  168.] 

Church  vs.  Given. 

In  a  jndgraent  entered  on  a  warrant  of  attorney  attached  to  a  bond  of  indemnity,  the 
damages  cannot  be  assessed  in  the  ofBce. 

Rule  to  strike  off  assessment  of  damages. 

The  defendant  gave  the  plaintiff  a  bond  to  indemnify  it  against 
the  filing  of  certain  liens  and  non -performance  of  a  cerUiin  contract 
Judgment  was  entered  on  a  warrant  of  attorney  atUiched  to  it,  and 
the  damages  were  assessed  by  the  prothonotary  ex  paHe, 

Counsel  for  the  rule  argued  that  unless  the  contract  liquidates 
the  damjiges,  or  there  is  something  upon  the  record  to  show  their 
exact  amount,  they  cannot  be  assessed  in  the  office.  There  ought 
to  be  a  writ  of  inquiry. 

Counsel  against  the  rule  said  that  an  averment  of  default  had 
been  filed,  and  the  assessment  showed  the  amount  of  the  liens  with 
interest  and  costs.  The  averment  and  assessment  put  the  burden 
on  the  other  side. 

Rule  absolute. 

John  Roberts,  Esq.,  for  the  rule. 

Oiarles  KniUeU,  Esq.,  contra. 
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[Leg,  Int.,  Vol.  39.  p.  189.] 

CoxE  V8.  Camden  and  Atlantic  Railroad  Company. 
Pennypacker  v8.  Same. 

A  foreign  corporation  may  be  served  by  leayinff  a  copy  of  the  writ  at  the  dwelling- 
house  of  an  officer  of  Uie  company. 

Rule  to  set  aside  sherifif's  return. 

The  defendant  company  was  a  New  Jersey  corporation.  Suit 
was  begun  by  summons  and  the  sheriff  returned  that  he  had 
served  the  writ  by  leaving  a  copy  at  the  dwelling-house  of  the 
president 

Counsel  for  the  rule  contended  that  the  method  pointed  out  by 
the  act  of  March  21,  1849,  must  be  strictly  followed.  It  is  there 
provided  that  in  actions  against  foreign  corporations  "  process  may 
DC  served  upon  any  officer  .  .  .  either  personally  or  by  copy, 
or  by  leaving  a  certified  copy  at  the  office  ...  of  said  corpora- 
tion." There  is  no  authority  here  to  make  service  at  the  dwelling 
of  the  officer. 

Counsel  against  the  rule  argued  that  all  acts  upon  this  subject 
since  that  of  1836  must  be  construed  with  reference  to  it,  so  that 
the  provision  in  the  act  of  1849,  for  service  by  copy,  means  that  the 
former  act  is  to  be  followed  as  to  this  point.  The  clause  relating  to 
the  leaving  of  a  copy  at  the  office,  etc.,  is  not  an  explanation  or  re- 
striction oi  the  former  clause,  but  an  enlargement  It  has  been  the 
constant  policy  of  the  courts  to  amplify  the  remedies  against  cor- 
porations. The  act  of  March  17,  1856,  permits  service  on  any 
manager  or  director,  and  a  copy  left  at  the  residence  has  been  held 
good  :  Grubb  vs.  Company,  1  W.  N.  C.  201,  264.  That  act  relates 
to  foreign  corporations :  Cochran  vs.  Library  Co,,  6  Phila.  492. 

Rule  discharged. 

Messrs,  BtUlki  &  Dickson^  for  the  rule. 

SamiAel  W.  Pennypacker  and  R.  D,  Coze,  Esqs.,  contra, 

[Leg.  Int.,  Vol.  39,  p.  228.] 

McNrcHOL  vs.  The  City. 

The  act  of  June  11, 1879j  P.  L.  130,  regulating  appropriations  and  expenditures  in 
cities  of  the  first  class,  is  not  to  be  so  construed  as  to  forbid  the  use  of  any  surpluH 
that  may  be  in  the  treasury  at  the  end  of  the  year,  arising  from  the  actual  revenue 
having  exceeded  the  estimates. 

The  intention  of  the  act  is  thatench  year's  expenses  shall  be  kept  within  the  jrear's 
income.  When  the  income  is  greater  than  the  estimate,  the  fwwer  of  councils  to 
dispose  of  the  surplus  is  ample  and  unquestionable,  as  none  of  the  evils  against 
which  the  act  is  directed  can  arise  in  such  a  case. 

Case  stated. 

The  city  of  Philadelphia,  by  an  ordinance  approved  November 
22,  1881,  appropriatea  $20,000  to  the  department  of  highways, 
"  out  of  any  surplus  revenue  which  remained  in  the  treasury  of  the 
city  on  the  1st  day  of  January,  1881,  from  the  previous  year,"  for 
certain  paving.  The  contract  was  duly  awarded  to  the  plaintiff  in 
the  manner  required  by  the  ordinance,  and  the  sum  of  $570  having 
become  due  to  him  for  work  done  under  his  contract,  an  estimate 
was  delivered  to  him  therefor.    The  controller  declined  to  counter- 
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sign  the  warrant  issued  in  payment.  By  an  ordinance  to  levy  and 
fix  the  rate  of  taxes  for  the  year  1880,  a  tax  of  two  dollars  on  the 
hundred  was  levied  on  the  assessed  value  of  the  taxable  property, 
and  said  tax  was  voted  for  "  certain  objects  subject  to  further  direc- 
tion by  ordinance."  The  sum  yielded  by  this  levy  exceeded  the 
total  of  all  appropriations,  all  estimates,  and  other  lawful  obliga- 
tions, by  an  amount  more  than  $100,000,  of  which  surplus  revenue 
there  remained  in  the  treasury  at  the  time  of  this  suit  more  than 
$20,000.  The  revenue  estimated  for  1881,  in  accordance  with  the  act 
of  June  11, 1879,  was  all  appropriated  prior  to  the  date  above  men- 
tioned, but  the  acttuU  revenue  was  in  excess  of  the  estimated  rev- 
enue over  $20,000.  If  the  court  was  of  opinion  that  the  appropri- 
ation of  $20,000  was  a  binding  appropriation  upon  the  defendant, 
notwithstanding  anything  contained  in  the  said  act  of  June  11, 
1879,  judgment  to  be  entered  for  the  plaintiff— otherwise,  for  the 
defendant. 

The  act  of  June  11,  1879,  P.  L.  130,  provided  that  the  controller 
shall  furnish  councils  annually,  on  the  1st  of  September,  with  an 
estimate  of  the  revenue  and  expenditures  for  the  coming  year;  that 
the  total  of  all  appropriations  shall  be  brought  within  the  total 
estimated  revenue  as  thus  ascertained,  and  that  any  appropriation 
or  expenditure  in  excess  thereof  shall  be  void. 

Counsel  for  the  plaintiff  argued  that  the  purpose  of  the  act  was 
only  to  prevent  the  accumulation  of  a  floating  debt,  such  as  existed 
at  the  time  of  its  passage.  This  is  accomplished  by  requiring  a 
careful  estimate  of  revenue  and  expenditures  in  advance,  and  re- 
stricting the  latter  so  as  to  keep  them  within  the  former.  But,  when 
the  estimated  income  is  less  than  that  actually  received,  the  surplus 
is  available  for  the  general  purposes  of  the  city.  If  a  deficit  should 
arise,  this  would  constitute  a  lawful  obligation  which  must  be  met 
in  the  next  tax  levy. 

Counsel  for  the  defendant  relied  upon  a  stricter  construction  of 
the  words  of  the  act,  and  contended  that  the  ordinance  appropri- 
ating the  surplus  was  expressly  forbidden  and  therefore  void. 

Opinion  delivered  June  12,  1882,  by 

Mitchell,  J. — On  the  facts  agreed  upon  there  must  be  judgment 
for  the  plaintiff.  There  was  a  regular  appropriation  by  ordinance 
of  councils  for  the  purpose  named ;  the  work  has  been  done,  and 
the  money  is  in  the  treasury.  What  more  is  necessary  to  make  a 
binding  debt  due  and  payable  now  by  the  city?  It  is  suggested 
that  there  is  a  defect  in  the  legality  of  the  appropriation  by  reason 
of  the  operation  of  the  act  of  June  11,  1879,  but  we  do  not  concur 
in  this  view.  The  pur)>ose  of  that  act  is  perfectly  clear  upon  the 
face  of  it,  and  is  rendered  unquestionable  by  the  cotemporary  legis- 
lation upon  the  subject.  It  is  matter  of  public  history  that  in  1879 
til  ere  was  a  very  large  floating  debt  owing  by  the  city  of  Philadel- 
phia. By  an  act.  No.  142  of  the  session  of  1879,  passed  June  11 
(P.  L.  137),  the  city  wns  authorized  to  fund  its  floating  debt  to  the 
extent  of  $10,000,000  by  the  issue  of  bonds  and  certificates  of  loan. 
On  the  same  day  was  passed  the  act  above  mentioned,  No.  134  of 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  191 

the  session  of  1879  (P.  L.  130),  the  plain  purpose  of  wliich  was  to 
prevent  the  accumulation  of  another  such  floating  debt  in"  the 
future. 

This  being  the  plain  purpose  of  the  act,  let  us  look  a  moment  at 
the  means  provided  for  its  accomplishment  By  the  first  section 
the  controller  is  commanded  to  furnish  councils  before  September 
in  each  year  with  a  detailed  statement  of  the  estimated  receipts, 
expenditures  and  liabilities  of  every  kind  for  the  ensuing  year,  and 
councils  are  then  commanded  before  October  to  fix  a  tax  rate,  and 
the  money  raised  is  to  be  applied  to  the  payment  of  the  floating  in- 
debtedness. It  is  also  provided  that  the  sum  total  of  all  appropri- 
ations, estimates  and  other  lawful  obligations  shall  be  Drought 
within  the  estimated  income.  To  enable  councils  to  do  this  the 
act  fixes  a  definite  mode  of  ascertaining  the  estimated  income  by 
deducting  from  the  whole  amount  of  the  tax  levy  the  average 
amount  remaining  uncollected  at  the  end  of  each  year  for  the  pre- 
vious five  years. 

The  intention  of  this  act  is  that  each  year's  expenses  shall  be 
kept  within  the  year's  income.  That  the  two  shall  exactly  balance 
is  nardly  possible,  but  the  discrepancy  is  intended  to  be  reduced  to 
narrow  limits  and  prevented  from  running  on  from  year  to  year. 
If  the  income  falls  snort  of  the  estimate  there  will  be  a  floating  debt 
which  must  be  carried  into  the  estimates  for  the  next  year  and  then 
provided  for  in  the  tax  rate.  If  the  income  exceeds  the  estimate 
the  act  makes  no  provision  for  its  disposal,  for  none  is  necessary. 
The  money  being  in  hand  the  power  of  councils  to  dispose  of  it  is 
ample  and  unquestionable,  ana  none  of  the  evils  against  which  the 
act  is  directed  can  arise  in  such  case. 

The  estimate  of  revenue  serves  its  useful  purpose  as  a  prelim- ' 
inary,  but  when  the  real  revenue  is  ascertained,  the  estimate  is  no 
longer  of  any  value.  The  purpose  of  the  act  is  not  that  appropria- 
tions shall  never  exceed  the  estimated  income,  but  that  they  snail, 
if  possible,^  be  prevented  from  exceeding  the  real  income.  So  long 
as  the  income  is  conjectural  and  uncertain  the  estimate  must  be 
followed,  but  when  the  income  is  ascertained  in  fact  the  whole 
reason  for  being  governed  by  the  estimate  ceases,  and  the  authority 
of  councils  over  the  surplus  in  hand  is  no  longer  restricted  by  any- 
thing in  the  act. 

Judgment  for  plaintiff. 

David  W,  Sellers,  Esq.,  for  the  plaintiff'. 

James  Oay  Gordon^  Ch/irles  E.  Morgan  and  W.  Nelson  West,  Esqs.,  for 
the  defendant 

[Leg.  Int,  Vol.  39,  p.  228.] 

RoBB  vs.  Pepper  et  at, 

A  chancellor  may,  in  his  discretion,  permit  an  attachment  to  issue  against  a  witness 
without  previous  service  of  the  rule  u]>on  him. 

In  equity.    Rule  for  attachment. 

The  plaintiff*,  by  leave  of  court  (some  testimony  in  the  case  having 
already  been  taken  before  an  examiner),  filed  interrogatories  to  one 
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of  the  defendants,  Warren,  which  the  court  ordered  to  be  answered 
in  fourteen  days.  No  answer  was  filed,  and  the  plaintiffs  then  took 
a  rule  for  an  attachment  to  compel  an  answer.  It  appeared  that 
strenuous  efforts  had  been  made  to  find  the  defendant,  and  that  he 
did  not  live  within  the  jurisdiction  of  the  court  Upon  the  return- 
day  of  the  rule  an  affidavit  of  these  facts  was  filed.  Warren's 
counsel  had  notice  of  the  rule.  Service  of  the  bill  had  been  ac- 
cepted by  Warren's  counsel,  and  an  answer  filed. 

Counsel  for  the  rule  argued  that,  while  an  attachment  will  not 
ordinarily  be  granted  without  personal  service  of  the  rule,  Mitchell 
on  Rules,  22,  51,  n. ;  Rex  vs.  Smithers,  3  T.  R.  051,  yet  the  matter  is 
within  the  discretion  of  the  court,  and,  in  flagrant  cases  of  contempt, 
the  writ  issues  in  the  first  instance :  4  Bla.  Comm.  286,  287 ;  Leache's 
Hawk.  PL  Cr.  Ch.  22.     When  the  acts  of  the  party  are  such  as  to 

Srevent  a  personal  service,  the  court  will  issue  the  writ  upon  affi- 
avit  showing  that  every  endeavor  has  been  made  to  find  and  serve 
him  :  Anon.,  12  Mod.  257 ;  King  vs.  Tooley,  Id.  312. 

No  one  appeared  against  the  rule. 

May  31.  The  Court. — Wliether  the  rule  that  there  must  be  a  per- 
sonal service  to  found  an  attachment  at  common  law  has  any  ex- 
ception, is  not  clear.  The  authorities  are  discordant,  though  there 
are  various  cases  in  the  affirmative :  Dision  vs.  Faulkener,  2  Price,  2; 
King  vs.  Foivey^  5  Dow.  &  Ry.  614.  But,  in  chancer}^  it  would  seem 
to  be  a  matter  within  the  discretion  of  the  court,  and  we  think  there 
is  sound  reason  for  so  holding.  In  Rider  vs.  Kidder,  12  Ves.,  Jr., 
202,  the  chancellor  (Erskine)  says,  "  the  service  must  be  personal, 
unless  upon  some  very  special  application  it  is  dispensed  with; 
which  may  be  under  ciraimstnnces,  certainly; "  and,  in  that  case,  as 
well  as  in  De  Manneville  vs.  De  Manneville^  12  Ves.  203,  the  personal 
service  was  held  not  to  be  necessary  under  the  circumstances. 

Rule  absolute. 

Opinion  by  Mitchell,  J. 

Francis  Rawle  and  George  M.  Dallas,  Esqs.,  for  the  rule. 

[Leg.  Int.,  VoL  39,  p.  236.] 

Fruit  Company  vs,   Roberts. 

The  defendant  sold  goods  for  the  plaintiff  under  an  agreement  by  which  he  was  to 
account  for  them  at  a  fixed  price,  less  expenses  and  commission.  Heid,  that,  in  a 
suit  for  money  due  on  such  a  contract,  a  set-off  is  admissible. 

Rule  for  a  new  trial. 

The  defendant  was  a  grocer,  who  sometimes  took  consignments 
of  goods  and  sold  them  on  commission.  The  plaintiff  agreed  with 
him  to  send  him  certain  fruit  of  its  own  product  which  he  was  to 
account  for  when  sold,  at  a  fixed  price,  less  the  commission.  He 
had  the  ri^ht  to  sell  when,  how,  to  wliom,  and  for  what  price  he 
chose.  This  suit  was  brought  to  recover  for  money  due  on  consign- 
ments made  under  this  arrangement,  and  the  defence  was  a  set-off 
consisting  of  a  claim  for  merchandise  sold  and  delivered.  This  was 
admitted  in  evidence,  and  a  verdict  rendered  in  accordance  with  the 
defendant's  view  of  the  case. 
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Counsel  for  the  rule  argued  that  the  set-off  ought  not  to  have  been 
allowed,  because  the  demands  were  not  in  the  same  right  The  de- 
fendant acted,  with  respect  to  the  consignments  sent  by  the  plaintiff, 
as  an  agent,  and  he  must  account  accordingly,  without  reference  to 
other  transactions  between  the  parties.  One  who  acts  in  a  fiduciary 
capacity  cannot  set-off  a  debt  aue  to  him  as  an  individual :  Russell 
vs.  Oiurck,  15  P.  F.  8.  9 ;  Simpson  vs.  Pinkerton,  38  Legal  Intell.  303 ; 
Tagg  vs.  Bovmanj  11  W.  N.  C.  227 ;  Ohew  vs.  Rawle,  2  Phila.  282.  An 
agent  stands  in  a  fiduciary  relation :  Bouvier's  Law  Diet. ;  Abbott's 
uiw  Diet.  A  commission  merchant  is  also  included :  Dugxdd  vs. 
Edwards,  32  How.  N.  Y.  257;  Schudder  vs.  ShieUs,  17  Id.  420;  New 
Orleans  vs.  Finnerty,  27  La.  Ann.  082.  A  factor  could  be  indicted 
for  not  paying  over  money  due  to  his  consignor ;  would  it  be  any 
defence  to  show  a  set-off?  (The  Court — Possibly.  A  mistake  of 
law  will  often  save  a  man  from  going  to  prison,  but  it  will  not  avail 
him  when  he  is  sued  civilly.    There  is  no  analogy.) 

Counsel  against  the  rule  argued  that  there  was  no  agency  or  trust 
between  these  parties  such  as  would  exclude  a  set-off.  That  is  done 
only  when  the  relation  is  actually  fiduciary,  and  it  was  so  in  all  the 
Pennsylvania  cases-  above  cited.  In  the  multitude  of  commercial 
transactions,  no  one  has  ever  yet  raised  this  question,  although  the 
same  state  of  facts  must  have  often  existed.  Scott  vs.  Porter,  12  Nor- 
ns,  38,  decides  that  a  factor  does  not  act  in  a  fiduciary  capacity. 
This  case  is  even  stronger  than  that,  because  the  defendant  here 
was  to  return  a  fixed  sum  per  pound :  he  was  entitled  to  keep  all 
he  made  over  that,  and  required  to  make  up  the  difference  if  he  sold 
for  less. 

Counsel  for  the  rule  replied  that  the  ruling  in  Scott  vs.  Pmier,  suprOj, 
was  only  an  interpretation  of  a  clause  in  the  bankrupt  act 

Rule  dischargea. 

Hector  T.  Fenton,  Esq.,  for  plaintiff. 

Oeorge  Junkin^  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  246.] 

Commonwealth  ex  rel.  The  Attorney- General  vs.  Josephs. 

The  act  of  April  12, 1873,  does  not  reauire  that  assessors  in  Philadelphia  shall  reside 

in  their  districts. 

Opinion  delivered  June  24,  1882,  by 

Mitchell,  J. — This  is  a  quo  warranto  at  the  suit  of  the  attorney- 
general  to  show  by  what  authority  the  respondent,  Josephs,  exercises 
the  office  of  an  assessor  of  real  and  personal  estate  for  taxation,  in 
the  8th  district  of  the  city  of  Philadelphia.  The  grounds  set  out  in 
the  writ  as  objections  to  his  authority  are  that  he  is  a  non-resident 
of  his  district,  and  that  he  is  under  twenty-five  years  of  age.  The 
respondent  has  filed  a  plea  admitting  non-residence,  but  averring 
that  he  is  over  twenty-five  years  of  age.  To  this  plea  the  common- 
wealth has  demurred,  and  the  fact  of  age  being  admitted,  the  sole 
question  remains  whether  residence  within  the  district  is  a  requisite 
qualification  for  this  office. 

The  respondent  was  appointed  by  the  board  of  revision  of  taxes, 
13  Vol.  15, 
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.under  the  authority  of  the  act  of  12th  April,  1873.  It  is  not  claimed 
that  this  act  in  express  terms  makes  any  requirement  of  residence. 
Its  language  is,  ...  .  the  board  .  .  .  .  "  snail  appoint  two  com- 
petent persons  to  serve  as  assessors  for  the  term  of  nve  years,  in  and 
for  eacn  of  said  districts,"  and  the  argument  for  the  commonwealth 
is  that  the  word  "  competent "  is  used  in  its  technical  sense,  and 
means  legally  qualified  according  to  previous  laws. 

The  sole  Question  in  this  cane  is,  therefore,  whether  the  word 
"  competent "  in  the  act  of  1873  is  used  in  its  popular  sense  of  "fit," 
"  capaole,"  etc.,  or  in  its  technical  sense  of  "  possessing  the  pre- 
scriDed  legal  qualifications." 

As  already  said,  nothing  on  the  face  of  the  act  refers  to  legal 
qualifications.  The  word  is  not  strictly  a  technical  word,  and  there- 
rore  the  rule  that  such  words  shall  be  talcen  in  their  legal  sense  unless 
ja  cpntrary  intention  appears,  does  not  help  us.  Is  there  anything 
in  previous  laws  upon  this  subject  matter  to  require  this  interpreta^ 
,tion? 

i  Previous  to  the  consolidation  act  of  1854,  assessors  in  Philadel- 
phia, and  to  this  day  in  the  other  counties  of  the  State,  w^ere  only 
required  to  be  electors  of  the  township  or  ward :  act  of  15th  April, 
1834,  section  84  (Purdon,  1401).  And  it  may  have  some  bearing  on 
the  argument  to  note  that  in  case  of  a  vacancy  the  commissioners 
pf  the  county  are  directed  only  to  appoint  "a  fit  person  to  fill  the 
office."  By  the  consolidation  act,  however  (2d  February,  1854,  sec- 
tion 17,  Purdon,  1372,  pi.  103),  the  citizens  of  each  ward  in  Phila- 
iJelphia  were  required  to  elect  two  assessors,  who  should  have  "the 

aualifications  that  members  of  the  senate  are  required  to  possess." 
>ne  of  these  qualifications,  both  under  the  constitution  then  in 
force  apd  the  present  constitution,  is  residence  in  the  district. 

The  question,  then,  comes  to  this :  Was  ,this  section  of  the  act 
of  1854,  requiring  the  legal  qualification  of  residence,  meant  to  be 
retained  and  read  into  the  act  of  1873,  or  was  it  repealed  by  that 
act? 

The  argument  of  the  commonwealth  is  based  on  the  settled  rule 
that  statutes  shall  be  construed  so  as  to  stand  together,  if  possible, 
and  that  there  shall  be  no  repeal  by  implication  unless  there  is  a 
necessary  iiiconsistency  between  them. 

The  argument  of  the  respondent  is  that  such  inconsistency  does 
exist  here. 

.  A  brief  review  of  the  course  of  legislation  and  the  public  history 
of  the  subject,  may  aid  us  in  this  discussion. 

Previous  to  1854  the  city  of  Philadelphia  had  grown  up  gradually 
from  a  moderate  town,  surrounded  by  rural  boroughs,  to  a  large  city, 
compactly  built  up,  homogeneous  in  its  social  and  business  habits 
and  requirements,  and  with  the  needs  and  aspirations  of  a  metrop- 
olis, yet  cut  up  into  little  municipalities,  separated  by  purely  arbi- 
trary local  lines,  and  hampered  in  every  direction  by  limited  and 
discordant  governmental  powers.  The  evils  of  this  condition  of 
things  are  familiar  to  all  men's  recollection,  and  need  not  be  enlarged 
upon.  The  consolidation  act  of  1854  was  meant  to  cure  them  by 
|>ringing  the  general  governing  power  of  Jhe  community  into  the 
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hands  and  under  the  responsibility  of  one  municipality,  but  it  did 
not  intend  to  revolutionize  the  laws  or  habits  of  the  people.  Among 
other  things  it  attempted  to  secure  a  better  class  of  persons  for  the 
office  of  assessor  by  the  requirement  of  the  same  qualifications  as 
for  members  of  the  senate,  but  it  left  the  duties  of  assessors  sub- 
stantially unchanged.  Those  duties  were,  in  a  general  way  (besides 
the  valuation  of  property  for  taxing  purposes),  the  preparation  of 
lists  of  voters,  the  making  of  extra  assessments  and  heanng  appeals 
for  purposes  of  the  voting  lists,  the  return  of  names  of  persons  for 
jury  duty,  attendance  at  elections  for  the  purpose  of  vouching  for 
voters,  the  assessment  and  return  of  taverns  and  applicants  for 
license,  and  some  other  minpr  matters  of  the  same  local  nature. 
All  of  these  duties,  it  is  plain,  required  for  their  adequate  perform- 
ance a  personal  familiarity  with  the  places  and  the  people  of  the 
district. 

As  the  city  grew,  and  especially  as  the  burden  of  debt  and  taxa- 
tion increased  during  the  war  and  afterwards,  the  necessity  for  a 
more  careful  and  comprehensive  attention  to  tlie  assessment  of 
property  became  apparent,  and  in  1865  the  subject  was  put  under 
the  direction  of  the  board  of  revision  of  taxes,  created  for  the  pur- 
pose. In  1867  a  further  step  was  made  by  transferring  the  duties 
of  the  city  commissioners  in  relation  to  assessment  and  the  assessors 
to  the  board  of  revision :  act  of  2d  of  February,  1867,  P.  L.  137. 
During  this  time,  also,  changes  were  being  made  in  the  duties  of  tlie 
assessors.  Thus  the  return  of  innkeepers  and  applicants  for  license 
was  no  longer  required,  and  most  of  the  duties  in  relation  to  that 
subject  were  imposed  upon  the  constables  by  the  act  of  6th  of  April, 
1860.  Again,  in  1870  (act  of  6th  of  April,  P.  L.  53,  Purd.  577,  pK 
218),  the  making  of  lists  of  voters,  and  generally  all  the  duties  per- 
taining to  elections  were  transferred  to  the  division  canvassers  created 
by  that  act.  It  thus  resulted  that  in  1873,  when  the  act  under  con- 
sideration was  passed,  all  of  the  duties  which  in  their  nature  specially 
required  a  personal  acquaintance  with  the  people  of  the  locality, 
had  been  taken  aw^ay  from  the  assessors,  ana  nothing  remained  to 
them  but  the  assessment  of  property  for  purposes  of  taxation. 

One  serious  evil,  however,  still  remained  in  the  fact  that  the  as- 
sessors being  elected  in  the  several  wards  were  very  imperfectly 
under  the  control  of  the  board  of  revision,  and  their  salary  being 
only  $400  a  year,  they  were  generally  engaged  in  some  additional 
employment,  and  did,  not  give  the  time  or  attention  to  the  assess- 
ment of  property  for  taxation,  that  its  constantly  increasing  impor- 
tance demanded.  This  was  the  state  of  affairs  when  the  act  of  1873, 
the  construction  of  which  is  now  before  us,  was  passed. 

Coming  now  to  the  language  of  that  act  we  find  it  providing  that 
*'the  pay  of  assessors  for  the  city  of  Philadelphia"  shnll  be  82,000 
per  annum ;  that  the  board  of  revision  are  directed  to  divide  the  city 
mto  fifteen  assessment  districts,  with  due  regard  to  equalizing  the 
duties  of  the  assessors  of  the  several  districts,  and  are  empowered 
to  alter  and  rearrange  said  districts;  that  the  board  shall  ** appoint 
two  competent  persons  to  serve  as  assessors  for  the  term  of  five  years, 
in  and  lor  eacn  of  said  districts;  "  that  the  assessors  shall  be  "sub- 


Digiti 


zed  by  Google 


196  PHILADELPHIA  REPORTS. 

ject  to  removal  by  the  board  of  revision  for  incompetency,  nw^lect  or 
refusal  to  faithfully  perform  the  duties  required  by  law ;  "  that  the 
appointments  shall  be  so  made  that  there  shall  be  a  representation 
of  majority  and  minority  political  parties  in  each  district,  and  that 
no  appointment  or  removal "  shall  be  made  without  the  concurrence 
of  all  the  members  of  said  board  of  revision." 

Now,  as  already  said,  there  is  no  express  requirement  here  of  any 
Cjualification  as  to  residence,  and  there  are  some  serious  difficulties, 
if  not  positive  inconsistencies,  in  the  endeavor  to  read  such  a  legal 
requirement  into  the  language  of  the  act  Thus  the  appointment 
of  each  assessor  is  for  a  certain  district  for  the  definite  term  of  five 
years,  and  he  cannot  be  removed  withiout  the  concurrence  of  all  the 
members  of  the  board.  But  a  mere  majority  of  the  board  may  alter 
and  rearrange  the  districts  from  time  to  time  whenever,  in  their 
judgment,  necessary,  and  if  residence  is  a  legal  requisite,  a  majority 
of  the  board  may  at  any  time  throw  out  an  assessor  by  an  altera- 
tion of  his  district,  and  thus  do  indirectly  what  they  are  prohibited 
fi'om  doing  by  the  express  words  of  the  act.  Nor  is  this  difficulty 
helped  by  the  suggestion  that  the  assessor  might  continue  to  act  for 
the  locality  in  which  he  resided,  though  called  a  new  district,  for 
the  requirement  of  two  assessors  of  different  political  parties  in  each 
district  would  render  such  a  confusion  practically  impossible  of 
solution. 

A  still  more  serious  difficulty  is  met  in  the  provision  for  removal 
for  "  incompetency,  neglect  or  refusal  to  faithfully  perform  the  duties 
required  by  law."  It  does  not  seem  to  admit  of  question  that  the 
word  incompetency  here  is  used  in  its  popular  sense  of  want  of  fit- 
ness or  capability,  for  such  is  the  natural  sense  of  the  context,  and 
still  more,  the  removal  is  not  required  to  be  after  trial  of  any  kind, 
or  even  after  hearing,  but  only  in  the  discretion  of  the  board,  with 
the  sole  restriction  that  all  the  members  shall  concur.  But  if  in- 
competency meant  want  of  a  l^al  qualification,  such  as  residence, 
then  a  trial  would  be  matter  of  right  before  the  disqualification 
could  be  pronounced-.  If  then  this  word  incompetency  is  to  be 
taken  in  its  popular  sense,  what  reason  can  be  assigned  for  taking 
the  word  compeienty  used  a  few  lines  above,  in  the  same  section,  as 
referring  to  legal  qualifications  not  expressed  but  inferred  from  some 
previous  statutes  ?  Yet  without  this  inference,  the  argument  of  the 
commonwealth  has  no  basis  to  stand  on. 

Upon  the  whole  case,  therefore,  admitting  the  general  rule  that 
statutes  are  not  to  be  lightly  treated  as  repewed  by  implication,  yet 
having  regard  also  to  the  duty  not  to  hamper  new  systems  with  the 
mere  forms  and  restrictions  of  the  old,  after  the  reasons  for  them 
have  passed  away,  I  reach  the  conclusion  that  the  act  of  1873  made 
a  new  system,  in  which  the  qualification  of  local  residence  had  no 
reason  for  existence,  and  was  not  intended  to  be  incorporated,  and 
that  the  sole  meaning  of  the  word  "  competent "  was  fitness  or  capa- 
bility of  performing  the  duties  of  the  office,  in  the  judgment  of  all 
the  members  of  the  board. 

Judgment  for  the  respondent 

Alex,  Simpson,  Jr.,  and  the  AUomey-Oeneral^  for  the  commonwealth. 

Henry  &  Hagert^  Esq.,  for  respondent. 
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[Leg.  Int.,  Vol.  39,  p.  246.] 

Commonwealth  ex  reL  The  Real  Estate  Title  Insurance  Com- 
pany vs,  John  O'Donnell. 

The  "  Ikir  book  "  mentioiied  in  the  Aet  of  March  18, 1775,  eeo.  6,  k  a  record,  and  it  ii 
the  duty  of  the  recorder  of  deedn  to  give  exemplifications  of  it  when  required. 

The  fact  that  such  exemplifications  are  asked  for  by  one  who  intends  to  U8e  them  for 
the  purpose  of  competing  with  the  recorder  in  issaing  certificates  of  search  is  no 
reason  wr  revising  them. 

Petition  for  mandamuB. 

The  respondent  is  recorder  of  deeds  for  the  county  of  Philadelphia. 
The  relator  is  a  corporation,  chartered  under  the  general  act  of  1874, 
for  the  purpose  of  insuring  titles  to  lands  against  defects.  It  also 
carries  on  the  business  of  issuing  certificates  of  search  showing  what 
liens  are  against  any  particular  property,  what  conveyances  of  it 
have  been  made,  and,  in  fact,  of  furnishing  all  the  information  re- 
specting real  estate  which  is  obtainable  from  the  public  records. 
These  certificates  are  sold  at  a  price  which  yields  a  material  revenue 
to  the  company. 

In  the  office  of  the  recorder  of  deeds,  instruments  left  for  record 
are  not  actually  transcribed  into  the  books  for  some  time^  often  two 
or  three  weeks,  after  they  are  deposited,  the  result  of  which  is  that, 
during  that  period,  they  have  all  the  legal  effect  of  being  recorded, 
without  it  being  possible  for  any  one,  by  an  inspection  of  the  books, 
to  ascertain  that  fact  It  can  be  done  only  by  taking  out  a  search 
in  the  recorder's  office,  as  to  the  property  under  investigation.  This 
works  no  inconvenience  to  the  private  individual  who  is  seeking  for 
information  respecting  some  particular  tract  of  laud ;  but  it  materi- 
ally interferes  with  the  relator's  business,  for  it  desires  to  have  in  its 
own  office  all  the  facts  which  the  public  can  learn  at  that  of  the  re- 
corder, in  order  that  its  certificates  of  search  may  be  of  equal  value 
with  his.  The  respondent's  predecessor  permitted  the  relator  to 
have  access  to  the  deeds,  etc.,  when  left  for  record,  and  thus  the  dif- 
ficulty was  overcome;  but,  when  he  went  out  of  office,  this  arrange- 
ment was  discontinued,  and  the  relator  placed  upon  the  same  footing 
as  the  rest  of  the  public. 

This  petition  was  then  filed.  It  alleged  that,  under  the  act  of 
March  18, 1775,  sec.  6,  it  is  "  the  duty  of  every  recorder  of  deeds  to 
keep  a  fair  book  in  which  he  shall  immediately  make  an  entry  of 
every  deed  or  writing  brought  into  his  office  to  be  recorded,  men- 
tioning therein  the  date,  the  parties,  and  the  place  wherein  the 
lands,  tenements  and  hereditaments,  granted  or  conveyed  by  the 
said  deed  or  writing,  are  situate ; "  that  it  is  the  recorder's  duty  to 
give  exemplifications  of  every  record  in  his  office;  that  the  respon- 
dent has  refused  to  give  such  exemplifications  of  the  '^  fair  book  " 
to  the  relator,  thereby  hindering  it  in  its  business  of  giving  certifi- 
cates of  search:  and  praying  that  the  writ  issue  to  compel  the 
performance  of  his  duty  in  this  behalf. 

The  answer  denied  that  there  is  now  any  legal  obligation  upon  the 
recorder  to  keep  a  "  fair  book,"  the  necessity  for  it  being  done  away 
with  by  the  inaices  which  are  kept  in  obedience  to  statutes  since 
that  of  March  18, 1775 ;  alleged  tnat  in  fact  no  such  book  has  been 
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kept  in  Philadelphia  for  more  than  fifty  years;  denied  that  the  "  fair 
book  "  mentioned  in  the  act  is  a  record  in  the  sense  that  an  exenir/ 
plification  of  it  may  be  demanded,  and  asked  that  the  petition  be 
dismissed,  on  the  ground  that  the  relator  had  no  stanaing  to  de- 
mand the  writ. 

Counsel  for  the  relator  argued,  (1)  that  the  act  of  1775  is  imper- 
ative in  requiring  the  recorder  to  keep  a  "  fair  book,"  and  that  no 
implied  repeal  can  be  inferred  from  the  later  act*?  respecting  indices. 
Theynre  for  a  different  purpose;  they  are  neither  inconsistent  with 
the  keeping  of  the  fair  book,  nor  do  they  do  away  with  the  necessity 
for  it.  (2)  It  has  always  been  the  custom  of  the  recorder  to  furnish 
exemplifications  of  the  records  in  his  office.  He  is  by  law  allowed 
to  charge  certain  fees  for  so  doing,  and  we  have  legislation  as  to  his 
liability  for  errors  from  which  loss  accrues.  The  inference  is  una-^ 
voidable  that  it  is  his  duty  to  give  exemplifications,  a  view  which  is 
supported  by  the  case  of  McCaraher  vs.  uomTmniwealthy  5  W.  &  S.  21. 
(3)  The^*  fair  book  "  is  such  a  record  as  the  recorder  must  give  copies 
of.  It  is  not  a  mere  index,  nor  is  it  directed  to  be  kept  for  the  con- 
venience of  the  officer.  It  is  for  the  information  of  the  public  as  to 
conveyances,  mortgages,  etc.,  which  have  been  left  for  record^  but 
Have  not  yet  been  physically  transcribed  at  large.  (4)  The  recorder 
cannot  scrutinize  the  motives  of  those  who  seek  information  at  hiff 
office.  The  law  vests  no  discretion  in  him  in  this  respect.  (5)  The 
rights  asked  for  in  this  petition  are  only  such  as  are  necessary  to  the 
performance  of  the  relator's  corporate  ninctions.  It  is  chartered  for 
the  insurance  of  titles.  Certificates  of  search  are  in  the  nature  of 
contracts  of  insurance,  and  have  been  so  decided  by  the  Supreme 
Court.  The  exemplification  of  the  "fair  book"  is  necessary  ivt 
giving  such  certificates.  ' 

Counsel  for  the  respondent  argued  (1)  that  no  "fair  book  "  is  now 
required  by  law  to  be  kept,  and  none  has  been,  in  fact,  kept  for  d 
long  time.  (2)  There  is  no  duty  on  the  part  of  the  recorder  to  fur- 
nish exemplifications  of  it.  It  is  not  a  record,  except  as  to  dates, 
Musser  vs.  Hyde,  2  W.  &  S.  314,  but  an  index  to  show  what  has  been 
brought  into  the  office,,  in  case  it  becomes  necessary  to  refer  to  a 
paper  before  it  is  transcribed.  The  duty  to  exemplify  applies  only 
to  recorded  instruments.  (3)  The  relator  cannot  show  such  a  clear 
legal  right  as  is  essential  to  the  obtaining  of  a  mandamus :  Heffner 
vs.  Comvionwealth,  4  C^sey,  108.  This  company  is  incorporated  for 
the  purpose  of  insuritig  titles,  and  yet  it  asks  for  information  to  b^ 
usea  in  giving  certificates  of  search.  Such  an  act  is  ultima  nVe^,  and 
creates  no  liability  as  an  insurer,  nor,  indeed,  does  the  company 
admit  any  Habilily,  unless  when  a  contract  to  that  effect  has  l)een 
ntade.  It  was  never  contemplated  by  any  of  our  legislation,  either 
that  which  relates  to  the  duties  of  the  recorder  or  that  which  gave 
the  relator  its  corporate  existence,  that  an  institution  should  of 
could  be  established  for  the  purpose  of  competing  with  the  officeri 
of  the  public  in  the  exercise  of  their  public  functions,  and  depriving 
the  county  treasury  of  the  revenue  derived  thereiVom.  ^ 

Counsel  for  the  relator,  in  reply  (being  directed 'by  the  court  t6 
confine  his  argument  to  the  single  question  whether  the  fair  book 
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is  technically  a  record),  cited  the  case  of  Musser  vs.  Hyde^  2  W.  <fc 
S.  314,  in  which  the  Supreme  Court  decided  that  the  date  when  an, 
instrument  is  left  in  theroflBce  is  to  be  determined  from  that  in  the 
*'  fair  book,"  even  though  actually  incorrect.  Such  incorrectness 
will  not  be  permitted  to  be  shown,  as  the  court  held,  for  the  express^ 
reason  that  the  fair  book  is  a  record. 

Judgment  for  the  relator,  and  peremptory  mandamus  awarded.  [ 
John  G/ Johnson,  tHenry  C, ' Thompson  and  WiUicm  Henry  Rawle^ 
Esqs..  for  the  relator.!  f  r 

Charlis  E.  Morgan  and  W,  Nelson  West,  Esqs.,^  for  the  respondent 

[Leg.  Iftt.,  Vol.,  39,  p.  246.]  ; 

Harrison  and  Wife,  in  right,  etc.,  vs.  EpFRiGi  ' 

In  nn  action  by  a  married  woman  for  injury  to  h«r  business  caused  by  slanderous* 
words,  the  declaration  must  show  by  what  right  she  carried  on  business  of  bev  otirnJ 

Demurrer  to  dedaration.  i: 

This  declaration  averred  that  "  the  said  Ellen  Harrison  carriedr 
on  the  lawrul'art,trade,  and  business  of. a  truck  dealer;"  and  statedr 
certain  alleged  slanderous  words,  alleged  to  have  been  spoken  ofv 
her  by  the  defendant,  by  which  she  was  injured  in- hef -business,' 
etc  '^         .■■-.'-.'■.' 

The  defendant  demurred,  on  the  ground  that  the  declaration  doesr 
not  set  forth  by  what  right  the  wife  claims  the  damages  which  are 
sought  to  be  recovered,  the  record  showing  that  she  is  a  married, 
woman.  ^ 

The  court  said  that,  ae  a  married  woman  has,  at  common  law,' 
rto  right  to  carry  on  a  business  of  hfer  own^  the  declaration  must 
allege  that  she  ha6  acquired  such  a  rij^ht,  otherwise  she  would  have: 
no  cause  of  action.  A  recovery  in  thisi  case,  as  tlie  pleadings  now' 
statKl,  would  be  no  bai^  to  a  suit  by  the  husband)  if  ne  could  ^how 
that  the  business  was  his.  t 

Demurrer  sustained  with  lea v^  to  amend; 

Thomas  A,  Fahu  and  Edward  R.  Worrell,  Esqs.,  for  the  plaintiffs.: 

John  H.  Fow,  iJsq.,  for  the  defendant  » 

[Leg.  Int.,  Vol.  39,  p.  246.]  '  L 

Smfth  vs.  National  Life  Insurance  ComPa:ny5 

In  an  action  against  an  insurance  company  for  not,  fumiiihing  a  new  non<>forfeitingt 
]>olicy  in  the  place  of  the  original^  regard  must  be  had  to  (he  terms  of  t^e  latler. 
Any  prior  agreement  is  merged  in  it        * 

Rule  to  take  off  non-suit 

The  plaintiff  was  solicited  by  the  defendant's  agfent  to  take  out  a 
policy  of  life  insurance,  and  was  presented  by  him  with  a  pamphlet 
issued  by  the  companv,' containing  information  as  to  its  rates,  terms, 
etc.  This  pamphlet  declared  that  all  policies,  after  payment  of  the 
premiums  for  two  years,  were  non-forfeiting;  and,  upon  the  faith 
0^  thia  statement,  the  plaintiff  made  application  .for  insurance,  tOL 
<5ontinue  for  his  whole  life,  the  premiums  tp  be  paid  in  fifteeiv 
annual  instalments.  When  the  policy  was  delivered  to  him  by  thw 
agent,  the  latter  pointed  out  a  clause  referriftg  to  the  issuing  of 

•Affirmed  by  the  Soprenie  Court,  January  Term,  1883,  Nou  2^, 
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another  policy  after  payment  of  two  annual  premiams;  and  the 
plaintiff  said  that  he  understood  it  to  be  a  non-forfeiting  policy,  to 
which  the  agent  assented.  The  premiums  were  all  paid  promptly 
for  ten  years,  after  which  default  was  made,  and  a  paid-up  poiicv 
for  ten-nfteenths  of  the  amount  of  the  insurance  demanded.  This 
the  defendant  refused,  on  the  ground  that  the  original  policy  had 
lapsed. 

The  plaintiff,  having  shown  these  facts,  and  put  in  evidence  the 
prospectus  and  policy,  rested,  upon  which  a  non-suit  was  entered. 

Counsel  for  the  rule  argued  that  it  must  be  considered,  either 
that  the  policy  is  to  be  read  in  connection  with  the  prospectus  and 
interpreted  so  as  to  comply  therewith,  or  else  that  the  defendant 
has  failed  to  furnish  such  an  instrument  as  he  agreed  to  furnish.  In 
either  view  this  action  would  lie.  We  are  not  suing  on  the  policy, 
but  on  the  original  contract  A  non-forfeiting  policy  was  to  be 
issued  after  two  payments  had  been  made  upon  the  other,  no  mat- 
ter what  its  terms  were.  (The  Court. — That  is,  if  demand  were 
made  in  time.)  Any  reasonable  time  would  be  soon  enough :  Col' 
kpe  vs.  Kerr,  3  Brewster,  196.  The  acceptance  of  the  policy  did  not 
bmd  the  plaintiff  to  its  terms :  Lippincott  vs.  Wfntman,  2  Norris,  244. 
The  court  should  determine  from  the  whole  transaction  what  was 
the  real  contract  between  the  parties:  1  Am.  L.C.918;  Aldridgeys. 
Eahleman,  10  Wright,  420.  The  promise,  which  was  the  induce- 
ment to  the  taking  of  the  policy  must  be  held  to  qualify  its  terms : 
Coal  O&mpany  vs.  McShain,  25  P.  F.  S.  238;  Graver  vs.  Scoit,  30  Id. 
88.  There  was  no  limit  as  to  the  time  in  which  the  application  for 
a  non-forfeiting  policy  was  to  be  made.  The  right  to  it  accrued  as 
soon  as  two  annual  premiums  had  been  paid.  If  there  was  any 
laches  on  the  part  of  the  plaintiff  in  asking  for  a  non-forfeiting*" 
policy,  it  was  for  the  jury  to  say  whether  it  was  unreasonable  or 
not. 

Counsel  against  the  rule  argued  that  the  prospectus  was  of  no 
avail  as  evidence,  because,  in  order  to  vary  or  impeach  a  written 
contract,  only  conUmporaneotts  agreements  can  be  shown.  What- 
ever took  place  prior  to  the  final  execution  of  the  policy  is  merged 
in  it :  Ruse  vs.  Insurance  Ocmpanyy  23  N.  Y.  516. 

Demand  for  the  non-forfeitmg  pdicy  should  have  been  made  be- 
fore default  in  payment  of  premiums. 

Rule  discharged. 

Arthur  M.  Burton,  Esq.,  for  plaintiff. 

Samuel  Dickson^  Esq.,  for  delendant. 

[Leg.  lot,  Vol.  39,  p.  246.] 

Boi.TON  AND  Wife  vs.  Bray  et  al.* 

In  an  action  for  falsely  aUeging  that  plaintiffs'  goods  were  liable  to  iseixnre  for  renl» 

malice  may  be  inferred  from  the  circumstances  of  the  ca«e. 
It  is  not  necessary  to  show  that  the  ^oods  could  hare  been  sold  to  a  particular 

person  or  for  a  particular  price,  but  general  cTidenee  of  value  tnay  be  given. 

*  Affirmed  by  the  Supreme  Court,  July  Term,  1882,  No.  198. 
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Rale  for  new  trial. 

This  action  was  brought  to  recover  damages  caused  by  defend- 
ants' interference  in  a  public  sale  of  plaintiff  *8  goods  by  wnich  they 
brought  less  than  their  value. 

At  the  trial  it  appeared  that  the  defendants  went  to  a  certain 
house,  leased  and  occupied  by  Bolton,  while  an  auction  sale  of  the 
household  furniture  (belonging  to  the  wife)  was  in  progress,  and 
announced  to  the  people  there  assembled  that  the  goods  would  be 
followed  in  the  hands  of  the  purchaser  and  seized  for  rent.  Upon 
this  the  plaintiff  produced  his  receipt  book,  and  showed  the  de- 
fendants that  there  was  no  rent  due.  They  made  no  explanation 
or  retraction,  but  said  to  the  auctioneer,  "  now  you  have  your 
notice,"  and  withdrew.  The  value  of  the  goods,  and  what  they 
ought  to  have  brought  at  public  sale,  were  testified  to  by  the 
owner. 

The  court  charged  the  jury  that,  unless  they  found  that  the  de- 
fendants' announcement  was  false,  and  that  it  was  made  maliciously, 
there  could  be  no  recovery  against  them. 

The  verdict  was  for  the  plaintiff. 

Counsel  for  the  rule  argued  that  express  malice  must  be  shown 
in  all  cases  of  slander  oi  title,  and,  as  that  did  not  appear  in  the 
plaintiff's  evidence,  a  non-suit  should  have  been  entered:  PUt  vs. 
Vonovarij  1  M.  &  S.  639.  There  was  no  evidence  of  an  intention  to 
injure  the  plaintiff,  and  therefore  no  reason  to  leave  the  question 
of  malice  to  the  jury  :  Light  vs.  McKindry^  41  Barbour,  193. 

The  declaration  ought  to  have  averred  that  the  act  of  the  defend- 
ants prevented  a  sale  to  a  certain  person  or  persons  for  a  certain 
price :  Paul  vs.  HaffeHy,  13  P.  F.  S.  46.  Evidence  of  the  owner's 
opinion  of  value  was  not  admissible. 

Counsel  against  the  rule  argued  that  the  case  was  properly  left  to 
the  jury.  The  publicity  of  the  sale  negatived  the  idea  that  any 
fraud  upon  the  landlord  was  intended,  yet  the  warning  given  by 
the  defendants  wais  such  as  to  indicate  that  it  was  sust)ected.  The 
omission  to  retract  upon  seeing  the  receipt,  was  also  evidence  from 
which  malice  might  be  inferred.  It  is  not  necessary  to  prove  ex- 
press malice ;  it  is  enough  to  show  an  assertion  which  was  actually 
untrue,  and  which  the  defendants  had  no  reasonable  ground  to  be- 
lieve  true. 

Rule  discharged. 

George  Tucker  Bispham^  Esq.,  for  the  plaintifis. 

H.  O*  Wardf  Esq.,  for  the  defendants. 

[Leg.  Int,  Vol.  39,  p.  256.] 

MORRELL  V8,  TrOTTER. 

In  eawi  of  conftmotiTe  fraud,  the  statate  of  limitations  mns  from  the  time  of  the 
oommimion  of  the  act  complaiiied  of,  not  from  the  date  of  its  discovery. 

A  pledgee  boaght  the  pledge  at  his  own  sale  fur  its  market  ralue  and  without  fraud, 
the  pledgor  having  notice  of  the  sale,  but  no  knowledge,  till  afterward,  as  to  who 
was  the  purchaser.  HM,  That  eanhy  following  the  analogy  of  the  law  would 
regard  a  Dili  filed  eight  years  after  the  sale  as  too  late. 
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In  equity.     Demurrer  to  bill. 

In  1873,  one  Wood  pledged  with  the  defendant,  as  collateral 
security  for  a  loan,  certain  stock,  accompanied  by  the  usual  note, 
giving  power  of  sale.  The  debt  being  unpaid  at  maturity,  the  de- 
fendant sold  the  stock,  giving  notice  before  the  sale  of  his  inten-. 
tion,and  after  it  of  the  price  obtained.  It  was  insuflScientto  repay 
the  loan.  Eight  years  and  five  months  afterward,  the  plaintiff,' 
Wood's  assignee,  for  the  benefit  of  creditors,  filed  this  bill,  alleging 
that  he  had  lately  discovered  that  the  defendant  was  himself  the 
purchaser  of  the  stock,  and  praying  leave  to  redeem.  There  was 
no  allegation  of  actual  fraud  or  that  the  stock  brought  less  than  its^ 
value. 

The  defendant  demurred. 

Counsel  for  the  defendant  argued,  that  the  purchase  by  the 
pledgee  created  no  equity  in  sucii  a  case  as  this,  for  the  property^ 
had  a  definite  value,  and  it  is  not  alleged  that  that  value  was  not 
obtained.  There  is  no  averment  of  fraud  in  any  of  the  transac- 
tion. The  doctrine  on  which  the  bill  is  based  had  its  origin  in- 
times  when  trust  property  was  chiefly  land,  and  it  was  necessary  to 
give  the  cestui  ^ue  trust  the  most  extensive  protection  against  impto-. 
sition.  Then  it  would  be  impossible  to  say  that  the  trust  property 
brought  its  full  value,  for  the  opinions  of  the  witnesses  would  usually 
differ.  Hence  the  stringent  rule.  But,  in  applying  it  to  personal 
property,  care  should  be  taken  to  observe  its  reason,  and,  when  that 
ceases,  to  let  the  rule  cease  also.  The  stock  of  a  corporation,  having* 
a  well  ascertainable  market  value,  cannot  be  made  the  instrument 
of  fraud  in  a  case  like  this  without  the  fraud  becoming  at  once  ap- 
parent It  is  therefore  immaterial  that  the  pledgee  was  the  pur- 
chaser at  his  own  sale,  if  no  mala  fidea  is  shown.  A  mortgagee  may 
do  so  under  our  law,  and  the  case  in  hand  does  not  differ  in  prin- 
ciple from  that. 

While  the  statute  of  limitations  does  not  apply  to  claims  growing 
out  of  actual  fraud,  the  rule  is  different  when  tlie  fraud  is  only  con- 
structive :  Musselman  vs.  Eshleman,  10  Barr,  394 ;  Waterman  vs. 
Brovm^  7  Casey,  181.  The  sale  was  only  voidable,  and  objection 
should  have  been  made  earlier. 

Counsel  for  the  plaintiff  contended,  that  there  was  an  express 
trust,  and  that  the  statute  has  no  application.  The  pledgee  had  a 
power  of  sale  which  he  could  have  exercised  at  his  option.  If  he 
thought  the  stock  would  advance,  he  ought  to  have  held  it  for  the 
benefit  of  the  owner,  not  to  have  taken  it  himself.  He  had  no  right 
to  make  a  profit  out  of  the  trust  property. 

Bona  fides  is  of  no  consequence.  The  reason  of  the  rule  against 
such  transactions  as  these  is  that  they  are  contrary  to  public 
policy. 

Waterman  vs.  Brawn^  supra,  is  inconsistent  with  all  the  cases  in 
Pennsylvania :  Diller  vs.  Brubaker,  2  P.  F.  Smith,  idSySUgreaves  vs; 
Bank,  13  Wright,  359;  Conyngham's  Appeal,  7  P.  F.  Smith,  474. 
The  statute  certainly  would  not  run  until  the  fraud  became  known; 
Notice  of  the  sale  was  not  notice  as  to  who  was  the  buyer.  The  fair 
inference  was  that  it  was  some  third  party.    While  the  defendant 
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professed  that  he  was  unwilling  to  hold  the  stock  any  longer,  and 
that  he  had  sold  it,  he  had  really  become  the  purchaser. 

Counsel  for  the  defendant  replied,  that  the  statute  runs  from  the 
time  when  the  trust  relation  ceased  to  he  recognized,  and  that  was 
when  the  reported  sale  was  acquiesced  in.  The  plaintifl*  cannot^ 
wait  till  the  debt  is  barred  and  then  claim  the  stock.  One  of  the 
cardinal  doctrines  of  equity  is  its  abhorrence  of  stale  claims. 

Opinion  delivered  July  1, 1882,  by 

Mitchell,  J. — ^The  vital  point  in  this  case  is,  whether  a  cestui  qite 
trusty  against  whom  a  constructive  fraud  has  been  done  by  the  trus- 
tee's purchase  of  stocks  at  his  own  sale,  is  barred  by  the  lapse  of 
eight  years  before  filing  his  bill.  It  is  contended  by  the  defendants 
that  while  time  does  not  cure  or  Siive  actual  fraud  from  tlie  reme- 
dial hand  of  equity,  yet  that  it  does,  in  analogy  to  the  stiitute  of 
limitations,  bar  the  assertion  of  rights  dependent  on  mere  legal  or 
constructive  fraud.  The  plj^intiffs  on  the  other  hand  contend  that 
there  is  no  difference  in  this  respect  between  actual  and  constructive 
fraud.  The  point  is  rather  notably  barren  of  authority,  but  appears 
to  be  settled  so  far  as  this  court  need  inauire  by  the  cases  of  Mus- 
sdvian  vs.  Eshleman^  10  Barr,  394,  and  Waterman  vs.  Broio)},  7  Casey, 
161.  The  latter  case  goes  much  farther  than  is  necessary  for  the 
case  in  hand,  and  feeling  its  force  the  complainant's  counsel  have 
argued  very  strongly  that  it  is  not  law,  and  that  it  has  been  virtually 
overruled  by  Diller  vs.  Brvthaker^  2  Sm.  498.  Whether  Waterman 
vs.  Broivn  can  be  considered  a  satisfactory  exposition  of  the  law  in 
all  respects,  is  for  the  court  which  decided  it  to  pronounce,  not  for 
me,  and  I  do  not  regard  it  as  overrule<l  by  Diller  vs.  Brubaker,  be- 
cause in  the  latter  case  there  was  a  clear  recognition  by  the  defend- 
ant of  his  relation  as  pledgee  within  six  years  before  the  bill  waa 
filed. 

The  bill  in  the  present  case  seeks,  however,  to  avoid  this  question 
by  the  averment  that  the  complainant  did  not  discover  that  re- 
spondents had  been  the  purchasers  at  their  own  sale,  until  within 
BIX  years,  and  the  argument  is  that  the  rule  that  time  shall  only 
l"un  from  the  discovery  of  fraud,  applies  equally  to  constructive  as 
to  actual  fraud.  It  is  to  be  rememoered,  hoAvever,  that  the  purchase 
by  a  trustee  at  his  own  sale  is  not  void,  but  only  voidable  as  a  con- 
structive trust,  at  the  option  of  the  cestui  que  trust,  and  the  rule  seema 
to  be  well  settled  that  in  such  cases  time  is  to  be  counted  from  the 
date  of  the  transaction  and  not  from  the  date  of  actual  notice : 
CampheU  vs.  Boggs,  12  Wr.  524 ;  Fleming  vs.  Culboiy  10  Wr.  498; 
Downey  vs.  Garard,  12  Harris,  52. 

In  the  present  case  the  defendants,  who  held  certain  stock  as 
collateral  security,  for  a  note,  gave  plaintiff  notice  of  their  intention 
to  sell,  under  the  authority  given  by  the  terms  of  the  pledge,  and 
Buteequently  sent  plaintiff  an  account  of  such  sale.  No  objection 
.was  made  by  plaintiff  then  nor  until  more  than  eight  years  had 
alapsed,  and  it  is  not  now  claimed  that  the  sale  was  not  for  the  full 
market  price,  or  that  there  was  any  fraudulent  act  or  concealment 
in  fact    The  sale  and  account  were  notice  to  plaintiff  of  the  trans- 
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action,  and  if  he  had  been  in  any  way  dissatisfied,  he  had  the 
opportunity  to  make  inquiry  and  objection  at  the  time,  winle  the 
circumstances  were  fresh,  and  before  defendants  had  been  misled 
or  influenced  by  their  supposed  rights. 

The  rule  as  to  the  voiciability  o?  such  sales  is  a  sound  rule  of 
legal  policy,  but  its  fundamental  and  only  puri)ose  is  the  preven- 
tion of  fraud,  and  it  is  not  necessary,  nor  would  it  be  according  to 
true  equitable  principles,  to  apply  it  arbitrarily,  after  so  great  a 
lapse  of  time,  to  a  transaction  of  admitted  good  fsdth  and  commer- 
cial honesty. 

The  demurrer  is  sustained  and  bill  dismissed  with  costs. 

Robert  N.  WilUon  and  Richard  L,  Ashhurst,  Esqs.,  for  the  plaintiff* 

Richard  C,  McMurtrie,  Esq.,  for  the  defendant 

[Leg.  Int,  Vol.  39,  p.  257.] 

Samuel  vs.  Phcenix  Iron  Company.* 

A,  haTing  a  contract,  made  in  England,  with  B,  for  the  shipment  of  certain  goods  in 
**  early  spring/'  sold  them  to  C  with  the  understanding^  that  A's  contract  with  B 
was  to  be  made  a  part  of  A's  contract  with  C.  At  the  trial,  tettimonjr  for  plaintiff 
was  admitted  to  snow  what  was  understood  in  England  by  '*earl^  sprine,"  and  the 
judge  left  to  the  jury  to  say  whether  the  goods  had  been  shipped  in  **  early  spring ; " 
reserving  the  point  whether  the  24th  of  April  (the  date  of  shipment)  was  "  early 
spring.''  On  motion  for  a  new  trial  and  judgment  on  point  reserved,  held  not  to  be 
error. 

Rule  for  new  trial  and  motion  for  judgment  on  point  reserved. 

On  January  24,  1880,  the  plaintiffs  sold  to  the  defendants  1,750 
tons  of  iron,  to  be  delivered  in  Philadelphia,  shipment  to  be  made 
in  the  **  early  spring."  The  contract  was  in  writing,  and  contained 
the  following  paragraph  :  "  Note. — It  is  distinctly  understood  and 
agreed  that  the  pellers  assume  no  more  responsibility  in  the  fulfil- 
ment of  this  contract  than  if  they  had  assigned  to  the  Phoenix  Iron 
Company,  without  recourse  to  them,  their  contract  with  Sanders 
Bros.,  of  London,  copy  of  which  contract  is  hereto  attached,  and 
forms  part  of  this  agreement;  the  only  difierence  in  this  contract 
and  Sanders  Blathers'  being  the  price  and  terms  of  settlement" 
The  Sanders  contract  thus  referred  to  was  dated  January  10, 1880, 
and  called  for  1,750  tons  of  iron,  to  be  shipped  in  "  early  spring." 

On  April  16,  after  the  defendants  had  received  advices  of  two 
shipments  (about  520  tons),  and  before  they  knew  whether  any 
other  had  been  made,  they  notified  the  plaintiffs  that  they  cancelled 
the  balance  of  the  contract  because  of  non-shipment  in  early  spring. 
The  quantity  so  refused  was  loaded  on  the  toUowing  dates,  Marcn 
26,  April  6,  and  April  24. 

At  the  trial  there  was  a  conflict  of  evidence  as  to  when  spring 
begins,  the  authorities  produced  being  lexicons,  almanacs,  etc  It 
did  not  appear  that  the  phrase  had  any  customary  meaning  in  the 
iron  trade,  but  depositions  taken  in  London  showed  that  the  season 
was  commonly  understood  there  to  begin  on  the  21st  of  March. 
The  court  left  to  the  jury  to  determine  from  the  evidence  what  is 

*  Affirmed  by  the  Supreme  Court,  July  Term,  1^1,  No.  135. 
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early  spring,  and  refierved  the  point  whether  a  shipment  made  on 
the  24th  of  April  is  a  shipment  in  "  eariy  spring." 

The  verdict  was  for  the  plaintiff. 

Counsel  for  the  rale  argued  that,  as  the  sole  question  was  as  to 
the  meaning  of  "  early  spring,"  there  was  nothing  for  the  jury.  It 
is  the  duty  of  the  court  to  construe  the  words,  even  if  they  are  am- 
biguous :  Greenl.  Ev.  300 ;  Bowes  vs.  Shand,  2  App.  Cases,  462 ;  Cod- 
dington  vs.  Paleogolo^  L.  R.  2  Exch.  193 ;  Startup  vs.  McDonald^  6  M. 
&  G.  593 ;  Kirhpatrick  vs.  Alexander,  60  Ind.  96 ;  Ahek  vs.  Alexander^ 
45  Ind.  528  j  Fmd  vs  Rhchs^  14  Ark.  292.  It  is  immaterial  that  the 
contract  is  in  a  K>reign  langui^e.  The  words  may  be  translated,  or 
any  local  or  customary  usage  shown  by  witnesses,  but  the  interpre- 
tation is  still  for  the  court:  AUomeij-General  vs.  Claphamy  4  De  G. 
M.  &  G.  591,  628;  1  Chitty  on  Contr.  28;  Bowes  vs.  Skandy  supra; 
Hutchinson  vs.  Bowker,  5  M.  &  W.  42;  Story's  Agency,  sec.  63, 
note  1 ;  Cabot  vs.  Winsor.  1  Allen,  550;  Benj.  on  Sales,  sec.  648.  And 
all  doubt  is  V>  be  resolved  in  favor  of  the  purchaser :  Ouillam  vs. 
Daniel^  2  Cr.  M.  &  Roscoe,  71 ;  Hutchinson  vs.  Bowher^  supra;  Barney 
vs.  Newcomb,  9  Cush.  56 ;  Walrach  vs.  Thompson^  4  Hill,  200 ;  Mason 
vs.  Fritchardy  12  East,  227 ;  Lawrence  vs.  McCalmonty  2  How.  450 ; 
Hargrave  vs.  SherOy  6  Bing.  248. 

The  proper  construction  of  these  words  is  that  which  prevails  in 
Philadelphia.  That  is  the  place  where  the  contract  was  made,  and 
the  place  where  it  was  to  be  performed,  for  performance  on  the  part 
of  Samuel  was  delivery  here,  not  shipment  only,  as  was  the  case  with 
Sanders.  The  place  of  shipment  is  not  mentioned,  nor  has  it  any- 
thing to  do  with  this  question.  Would  it  be  contended  that,  if  these 
goods  were  to  come  from  Australia,  shipment  might  be  deferred  till 
December,  because  that  is  spring  there,  or,  if  from  a  tropical  country, 
where  there  is  no  spring,  that  the  parties  meant  that  shipment  was 
never  to  be  made?  The  sole  purpose  of  this  part  of  the  agreement 
was  to  fix  a  time  at  which  the  goods  might  be  expected,  and  there- 
fore the  parties  must  have  had  m  mind  the  season  as  understood  in 
the  place  of  their  residence.  The  beginning  of  spring  in  this  lati- 
tude is  the  1st  of  March :  See  Abels  vs.  Alexander^  45  Ind.  528 ;  Young 
vs.  White,  6  Watts,  460. 

Counsel  against  the  rule  argued  that  the  first  contract  was  to  be 
read  into  the  second,  and  made  a  part  of  it;  otherwise  the  words 
"  copy  of  which  contract,"  etc.,  might  have  been  omitted  and  the 
sentence  closed  without  them.  Their  purpose  was,  not  merely  to 
relieve  in  the  event  of  Sanders'  failure,  but  to  consolidate  the  two 
papers,  and  to  define  Samuel's  contract  with  the  defendants.  There- 
lore,  wherever  the  terms  of  these  two  agreements  are  identical,  the 
defendants  are  bound,  unless  they  can  show  default  on  the  part  of 
Sanders  If,  in  a  suit  against  the  latter  in  England,  it  had  been 
held  that  the  shipment  was  in  time,  that  would  be  conclusive  here. 
The  place  where  the  contrnct  is  made  governs  the  interpretation  as 
to  this  part  of  the  case*  Scuddcr  vs.  Bank,  1  Otto,  406;  Wharton's 
Confl  or  Laws,  sec.  429 :  and,  by  the  clause  incorporating  the  first 
contract  with  the  second,  we  must  therefore  look  to  the  English  tes- 
timony to  ascertain  the  meaning  of  these  words. 
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The  defendants  cannot  now  be  permitted  to  allege  any  ambiguity 
in  this  contract.  They  undertook  to  say  that  there  was  no  sucu 
ambiguity  when  they  claimed  to  rescind,  and  they  must  stand  by 
that  position.  If  the  contract  is  so  obscure  as  to  be  incapable  of 
enforcement,  it  was  equally  so  to  prevent  rescission.  If  one  party 
cannot  sue,  the  other  cannot  rescind. 

While  it  is  true  that  the  construction  of  contracts  is  for  the  court, 
in  cases  where  the  words  used  have  more  than  one  meaning,  the 
facts  and  circumstances  under  which  the  parties  used  the  words 
must  be  left  to  the  jury  to  determine  the  meaning :  Hutchinson  vs. 
BowkeVy  5  M.  &  W.  535 ;  Jolly  vs.  Young,  1  Esp.  186 ;  Ashford  vs.  Red- 
forth,  L.  R.  9  C.  B.  20;  Alexander  vs.  Vandezee,  L.  R.  7  C.  P.  539; 
Lucas  vs.  Groning,  7  Taunt.  16,  4 ;  Simpson  vs.  Margiison,  63  Eng. 
Com.  L.  Rep.  32. 

Rule  discharged  and  judgment  for  the  plaintiffs  on  the  point  re- 
served. 

John  G.  Johnson  and  John  Samuel,  Esqs.,  for  the  plaintiffs. 

Carroll  S.  Tyson  and  Richard  C.  McMurtrie,  Esqs.,  for  the  de- 
fendant. 

[Leg.  Int.,  Vol.  39,  p.  264.] 

SwARTz  VS.  Insurance  Company.* 

An  agreement  by  an  insurance  companjr  to  iwv  '6,  certain  sum  of  money  to  a  policv- 
holder  fur  a  loss  claimed,  and  an  admission  bv  the  company  iu  cerlarn  oflicinl  an- 
nouncements that  the  loss  was  adjusted,  may  be  submitted  to  the  jury  as  facts  from 

i  which  they  may  infer  a  waiver  by  the  company  of  the  conditions  of  uie  policy,  not- 
withstanding a  provision  that  no  waiver  shall  be  valid  unless  indorsed  upon  it. 

When  a  party  is  called  upon  to  produce  a  certain  paper  and  he  denies  having  it  in 
his  possession,  parol  evidence  of  its  contents  may  be  admitted,  although  there  has 
been  no  previous  notice  to  produce  it. 

Rule  for  a  new  trial. 

This  was  an  action  on  a  policy  of  insurance.  The  company  de- 
fended principally  on  the  grounds  that  the  plaintiff  claimed  under 
an  assignment  which  had  never  been  approved  ;  that  certain  pre- 
liminaries, such  as  furnishing  proofs  and  certificates  of  loss,  had  not 
been  complied  with;  and  that  the  action  had  not  been  brought 
within  six  months  after  the  fire ;  all  these  being  required  by  the 
terms  of  the  policy.  At  the  trial,  the  plaintiff,  having  testified  that 
a  certain  agreement  relative  to  the  matter  in  controversy  had  been 
executed  by  the  president  of  the  company  and  retained  by  him, 
called  for  its  production.  The  defendant  replied  that  no  such  paper 
was  in  their  possession,  and  objected  to  parol  proof  of  its  contents 
on  the  ground  that  previous  notice  to  produce  it  had  not  been 
given.  This  being  overruled,  the  plaintiff  testified  that  it  contained 
an  agreement,  duly  executed  by  the  president  of  the  company  on 
its  behalf,  after  personal  inspection  of  the  burnt  premises,  to  pay 
8675.  There  was  also  evioence  that  notices  of  the  assessment  (it 
being  a  mutual  company)  sent  out  after  the  fire,  contained  a  list  of 
"  adjusted  losses,"  among  which  this  was  included.  The  officers  of 
the  company  testified  that  it  was  their  habit  to  include  in  these 
lists  all  claims,  whether  admitted  or  not. 

♦Affirmed  by  the  Supreme  Court,  January  Term,  1884^  No.  149. 
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The  company,  having  put  in  the  above  matters  of  defence,  asked 
the  court  to  chatge  that  there  could  be  no  recovery  by  reason  of 
non-compliance  with  the  terms  of  the  policy,  and  no  waiver  being 
valid  unless  indorsed  upon  it,  that  being  one  of  its  provisions.  The 
jury  were,  however,  instructed  that  they  might  infer  a  waiver  from 
the  facts. 

The  verdict  was  for  the  plaintiff. 

Counsel  for  the  rule  argued  that  parol  evidence  of  the  contents 
of  the  alleged  agreement  ought  not  to  have  been  admitted  without 
previous  notice  to  produce  it:  MUliken  vs.  Barr^  7  Barr,  23.  This 
was  not  dispensed  with  bv  the  denial  qf  its  existence,  for  the  de- 
fendants ought  to  have  had  an  opportunity  to  procure  evidence  to 
that  eflfect. 

The  requirements  of  the  policy  must  be  complied  with  or  no  ac- 
tion will  lie :  Ferrce  vs.  Ins.  Co.,  17  P.  P.  S.  373 ;  jblaherty  vs.  Ins.  Co., 
1  W.  N.  C.  352 ,  Johnson  vs.  Ins.  Cb.,  112  Mass.  49 ;  Worsley  vs.  Wood, 
6  T.  R.  710;  Ins.  Co.  vs.  Latvrence,  2  Pet  24;  Ins.  Co.  vs.  Oil  Co.,  7 
Casey,  448 ;  Warren  vs.  Ins.  Co.,  37  Leg.  Int.  475 ;  Ins.  Co.  vs.  Barr, 
13  Norris,  345 ;  Riddleberger  vs.  Ins.  Co.,  7  Wall.  386.  They  can  be 
waived  only  in  the  manner  stipulated  in  it :  Ins.  Co.  vs.  Conover,  39 
Leg.  Int.  54.  Therefore,  not  only  waa  the  assignment  void,  but  even 
the  assured  could  maintain  no  action. 

Counsel  against  the  rule  (being  directed  by  the  court  that  the 
main  question  was  as  to  the  validity  of  the  assignment)  argued  tlmt 
all  irregularities  were  caused  by  the  act  of  the  company  in  adjust* 
ing  the  loss,  and  that  the  classification  of  this  claim  among  the 
"iSjusted  losses  "was  a  direct  admission  on  their  part  to  that  effect 
An  action  might  have  been  maintained  on  the  agreement  as  on  an 
account  stated. 

Rule  discharged. 
.    R.  P.  WiUe,  Esq.,  for  the  plftintifi*. 

James  C.  Sellers,  Esq.,  for  the  defendant 

[Leg.  Int.,  Vol.  39,  p.  264.] 

Ash  WORTH  rs.  Brown. 

A  i^mishee  induced  the  plaintiflT  to  defer  service  of  his  attAchroent  until  he  should 
fie  notified,  nroraising  that,  in  the  meantime,  he  would  pay  the  defendant  nothing. 
Held,  that  (tlie  writ  having  been  served  when  the  notice  wan  given)  the  garnishee 
coula  not  defend  on  the  ground  that  he  had  paid  the  debt. 

Rule  for  a  new  trial. 

Ash  worth  issued  an  attachment  sur  judgment  against  Brown,  de- 
fendant, and  Morehouse,  garnishee,  Morehouse  had  contracted  for 
the  purchase  of  nine  boilers  from  the  defendant,  to  be  paid  for  in 
cash,  and  three  of  them  had  been  delivered  at  the  time  the  writ 
was  placed  in  the  sheriif 's  hands.  Morehouse  desiring  to  get  the 
remainder,  asked  the  plaintiff  not  to  serve  his  writ  for  a  few  days, 
promising  that,  as  soon  as  they  were  delivered,  he  would  notify 
him  and  that  he  would  not  pay  the  defendant  any  money  in  the 
meantime,  which  was  agreed  to.  The  writ  was  served  when  notice 
was  given  by  the  garnishee,  but  he  had  then  paid  in  full  for  the 
goods,  and  defended  accordingly. 
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The  verdict  was  in  his  favor. 

Counsel  for  the  rule  claimed  that  the  garnishee  was  estopped 
from  setting  up  such  a  defence,  after  having  induced  th^  philntiff 
to  wait  for  notice  frotti  him.  The  agreement  was  equivalent  to  an 
acceptance  of  service.  There  is  an  undoubted  right  oi  action  against 
the  garnishee  by  the  plaintiff  growing  out  of  this  fraud,  and  to  per- 
mit a  recovery  in  this  suit  would  avoid  the  necessity  of  bringing 
another. 

Counsel  against  the  rule  argued,  that  the  attachment  bound  the 
garnishee  only  from  the  time  of  actual  service. 

Rule  absolute. 

A,  Lewis  Smithy  Esq.,  for  the  rule, 

WaUer  J,  Buddy  Esq.,  contra. 

[L^.  Int,  Vol.  39,  p.  264.] 

Breslin  v8.  Boyle.* 

A  promise  made  by  a  wife  in  her  husband's  lif^ime  to  par  his  debt  creates  no  con- 
tract, and  general  payments  of  money  by  her  to  the  creditor  cannot  be  affiled  to 
such  debt. 

Rule  for  new  trial. 

The  defendant  is  the  widow  of  Edward  Boyle.  He  was  indebted 
to  the  plaintiff  for  goods  bought  for  the  purposes  of  his  business, 
and  she  agreed,  in  his  lifetime,  to  pay  for  them,  provided  that  all 
subsequent  sales  should  be  to  ner  alone.  Under  this  arrangement, 
she  made  numerous  purchases,  and  general  payments  on  account, 
without  specifying  to  what  bills  they  were  to  be  applied.  After  the 
husband's  death,  this  suit  was  brought  against  her  to  recover  the 
total  balance  due  by  both. 

A  verdict  was  taken  for  the  plaintiff  for  the  full  amount  of  his 
claim. 

Counsel  for  the  plaintiff  argued,  that  a  creditor  may  apply  pay- 
ments in  the  way  most  favorable  to  himself:  Bosanqxtet  vs.  Trray, 
6  Taunton,  697.  If  the  contract  was  criminally  void,  of  course  the 
case  would  not  apply,  but  here  there  was  a  moral  obligation  suf- 
ficient to  support  tne  promise. 

Counsel  for  the  defendant  argued,  that  any  such  promise  made 
by  a  wife  in  her  husband's  lifetime  is  void.  The  doctrine  of  appli- 
cation of  payments  is  of  no  force  unless  there  is  a  relation  of  debtor 
and  creditor.  As  the  defendant  owed  nothing  while  her  husband 
was  living,  the  law  will  not  appropriate  anything  to  his  debt. 

Rule  absolute. 

Robt.  D.  MaxweUy  Esq.,  for  the  plaintiff, 

Patrick  Duffy^  Esq.,  for  the  defendant. 

[Leg.  Int.,  Vol.  39,  p.  347.] 

Whitesides  vs.  Boardman. 

1.  The  obligation  of  an  interpleader  bond  is  discharged,  when  the  obligor  produces 
the  goods  subject,  as  far  as  his  acts  are  concerned,  to  tne  levy.    It  does  not  require 

*  Affirmed  by  the  Supreme  Court,  January  Term,  18S4,  No.  131. 


Digiti 


zed  by  Google 


COURT  OP  COMMON  PLEAS,  PHILA.  209 

the  production  of  the  goods  free  from  all  claims  made  hy  others  before  or  after 
the  levy. 
1  When  all  the  fifbods  were  not  produced,  the  plaintiff  In  the  execution  could  have 
declined  to  sell  any  of  them  and  proceeded  at  once  on  the  bond ;  but  having  sold 
some,  he  could  not  refuse  to  sell  the  rest  of  the  goods  piodttced  and  proceed  o« 
the  bond  for  their  value. 

Opinion  delivered  by 

Fell,  J. — ^This  action  is  on  a  bond  given  in  a  sheriflTs  inter- 
pleader. 

The  plaintiff  having  obtained  judgment  against  Jane  Vickers, 
caused  an  execution  to  be  issued  and  a  levy  made  on  the  machinery 
and  stock  of  a  factory  and  horses  and  carriages  used  in  the  business 
connected  therewith. 

The  stock  was  sold,  and,  as  to  the  other  articles,  three  claims  were 
made,  one  by  Jane  Boardman  for  all  the  goods  not  sold,  one  by 
James  T.  Masten  for  the  machinery  as  belonging  to  the  real  estate^ 
and  one  by  William  Bromley,  a  mortgagee  of  the  real  estate,  for  the 
machinery. 

An  interpleader  was  asked  by  the  sheriflf  on  the  first  of  these 
claims  only,  and  awarded.  Upon  the  trial  of  that  issue,  some  of 
the  goods  levied  upon  were  found  to  be  the  property  of  Mrs.  Board- 
man,  and  some  to  be  the  property  of  the  defendant  in  the  execu- 
tion. 

A  venditioni  exponas  was  then  issued,  and  the  sheriff  sold  a  por- 
tion of  the  goods,  and  returned  "  eloigned  "  as  to  the  horses  and 
carriages,  and  that  the  machinery  was  not  sold,  as  it  was  claimed  as 
belonging  to  the  real  estate. 

Upon  the  trial  of  this  case,  the  verdict  was  for  the  plaintiff  for 
$1,7&8.50,  of  which  amount  the  jury  found  1278.50  as  tne  value  of 
the  goods,  as  to  which  the  sheriff  returned  "  eloigned,"  and  11,550  a9 
the  value  of  the  goods  upon  which  a  levv  was  made  under  the 
venditioni  expojiaSy  and  which  the  sheriff  declined  to  sell  because 
they  were  claimed  as  belonging  to  the  real  estate.  The  question 
was  reserved  whether  there  could  be  a  recovery  for  the  value  of  the 
ffoods  which  were  taken  under  the  venditioni  exponas  by  the  sheriff, 
but  which  he  declined  to  sell,  with  leave  to  the  court  to  reduce  the 
verdict  to  the  smaller  amount. 

The  condition  of  the  bond  is,  **  that  if  the  said  goods  so  levied 
upon  and  chiimed  as  aforesaid  shall  be  forthcoming  upon  the  de- 
termination of  the  said  issue,  to  answer  the  said  writ  of  execution, 
if  the  said  issue  shall  be  determined  in  favor  of  the  said  J.  E. 
AVhitesides,  or  if  so  many  of  them  shall  be  forthcoming  as  shall  be 
determined  not  to  be  the  property  of  the  said  Jane  Vickers,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue," 

The  contention  of  the  plaintiff  rests  on  two  grounds :  1st.  The 
&ilure  of  the  claimant  to  produce  the  goods  free  from  the  claims  of 
others.    2d.  Her  failure  to  produce  all  the  goods. 

We  do  not  understand  the  obligation  of  the  bond  to  extend  to  the 
production  of  the  goods  free  from  all  claims  which  had  been  or 
might  be  made  by  others  before  or  after  the  first  levy.  If  this  were 
14  YoL.  15. 
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the  case,  the  unsuccessful  claimant,  who  in  good  faith  produces  to 
the  sheriff  all  the  goods  claimed,  subject,  as  far  as  any  act  of  his  is 
concerned,  to  the  execution,  would  be  held  by  the  intervention  of 
the  claims  of  others  to  pay  their  full  value. 

The  obligation  of  the  bond  does  not  make  him  an  insurer  that  no 
claims  will  be  presented  by  others,  and  it  is  discharged  when  he 
produces  the  goods,  subject,  as  far  as  his  acts  are  concerned,  to  the 
levy. 

The  bond  differs  from  a  replevin  or  a  claim  property  bond.  When 
it  is  given,  the  custody  of  the  claimant  is  substitutecf  for  tliat  of  the 
sheriff,  and  the  property  is  not  withdrawn  from  the  grasp  of  the  law. 
The  lien  of  the  execution  remains,  and  the  production  of  the  goods, 
however  depreciated,  discharges  him  :  Bain  vs.  Lyle,  18  S.  60. 

Upon  the  second  branch  of  the  case,  it  is  undoubtedly  true  that 
nothing  less  than  the  production  of  all  the  goods  claimed  to  answer 
the  execution  meets  the  obligation  of  the  bond. 

The  plaintiff,  on  the  failure  of  the  claimant  to  produce  all  the 
goods,  determined  by  the  verdict  not  to  be  his  property,  con  decline 
to  sell  any  of  them,  and  proceed  at  once  on  the  bond :  Hill  vs.  Rob- 
insm,  8  Wright,  380. 

In  this  case  there  is  no  denial  of  the  right  of  the  plaintiff  to 
recover  the  value  of  the  goods,  as  to  which  the  sheriff  returned 
"eloigned,"  but  his  right  to  select  which  he  will  sell  is  denied. 

Of  those  produced,  he  sold  a  part  only,  and  seeks  in  this  action 
to  recover  the  value  of  the  remainder,  which  were  forthcoming  to 
answer  the  writ  as  fully  as  when  the  levy  was  first  made. 

This,  we  think,  he  cannot  do.  Whether  it  was  too  late  after  the 
venditioni  exponas  was  issued  for  the  sheriff  to  ask  for  an  issue  as  to 
the  other  claims,  and  what  rights  the  plaintiff  mny  now  have  in 
regard  to  them,  are  questions  which  do  not  concern  the  claimant. 

When  the  venditioni  exponas  issued,  and  the  goods  were  not  all 
produced,  the  plaintiff  could  have  proceeded  at  once  on  the  bond, 
or  have  sold  such  goods  as  were  produced,  and  then  pursued  his 
remedy  on  the  bond  to  recover  the  value  of  the  remainder. 

He  cannot,  however,  be  allowed  to  sell  such  portion  of  the  goods 
as  he  chooses,  and  refuse  to  sell  others.  Having  undertaken  to  sell 
and  sold  a  part,  he  cannot  recover  the  value  of  those  goods  which 
were  produced  and  which  he  declined  to  sell.  He  has  no  election 
to  sell  a  part  and  refuse  the  remainder,  any  more  than  has  the 
claimant  to  produce  a  part  and  withhold  the  remainder. 

Judgment  for  plaintiff  for  8278.50. 

Messrs.  Read  &  Peitit,  for  plaintiff. 

Joseph  M.  Pile,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  373.] 

Insurance  Company  vs.  People's  Bank. 

A  plaintiff  will  not  be  re<^uire<l  to  furnish  a  bill  of  particulars  respectine  matters 
whieh  are  not  embraced  in  the  cause  of  action,  but  bear  upon  the  case  only  as  i>art 
of  the  defence. 

Rule  for  more  specific  bill  of  particulars. 

The  plaintiff  sued  to  recover  a  balance  deposited  with  the  defend- 
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ant,  claiming  that  certain  checks  that  had  been  paid  and  charged  to 
the  account  were  forfferies.  This  rule  was  taken  to  compel  the  plain- 
tiff to  describe  the  checks  alluded  to,  in  order  to  facilitate  the  prep- 
aration of  the  defence. 

Counsel  against  the  rule  denied  that  he  could  be  compelled  to 
furnish  any  such  assistance  to  the  other  side,  and  suggested  that  the 
statute  for  the  production  of  books  and  papers  at  the  trial  would 
place  the  desired  information  at  the  defendants'  command. 

The  court  concurred  in  this  view,  observing  that  the  suit  might 
have  been  brought  for  the  whole  amount  deposited,  without  admit- 
ting any  credits,  in  which  case,  of  course,  the  order  asked  for  could 
not  be  made. 

Rule  discharged. 

Hood  Gilpin  and  Charles  Gilpin^  Esqs.,  for  the  rule. 

Messrs.  Read  &  Pettit,  contra. 

[Leg.  Int.,  Vol.  39,  p.  373.] 

Waterman  vs,  Langdon. 

An  interpleader  will  be  granted  when  the  claim  is  made  in  jrood  faith.    It  ia  not  nec- 
essary that  it  be  supported  by  affidavit 

Sheriffs  rule  for  interpleader. 

Counsel  against  the  rule  objected  because  no  affidavit  was  filed  by 
the  claimant  and  that  the  claim  did  not  show  anything  to  warrant 
an  interpleader.  It  does  not  state  how,  when  or  where,  the  claimant 
became  the  owner  of  the  goods.  It  is  the  universal  practice  to  file 
an  afl&davit.  The  granting  of  an  interpleader  is  in  the  discretion 
of  the  court:  Bain  vs.  Smithy  11  P.  F.  Smith,  185;  and  this  is  cer- 
tainly a  case  where  it  should  be  refused. 

Counsel  for  the  sheriff  denied  that  it  is  the  uniform  practice  t<^ 
take  affidavits,  and  said  that,  on  the  contrary,  claims  are  frequently 
made  without  them.  There  is  no  authority  to  compel  a  claimant  to 
swear  to  the  truth  of  his  statement. 

The  court  said  that  the  act  is  for  the  protection  and  relief  of  the 
sheriff.    All  that  is  required  is  a  bona  fide  claim. 

Rule  absolute. 

jR.  C  Winahip  and  Chaa.  Gilpin,  Esqs.,  for  the  rule, 

2>.  B.  Meany,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  392.] 

Williams  vs,  Cadwalader. 

In  an  action  on  a  ground-rent  deed,  a  plea  of  freehold  by  the  terre-Unent  will  not  be 

received. 

Rule  to  strike  off  plea  of  freehold. 

The  action  was  on  a  ground-rent  deed  against  the  original  cove- 
nantor, and  the  plea  was  made  by  the  terre-tenant. 

Counsel  for  the  rule  objected  to  the  plea  for  the  reason  that,  since 
the  act  of  June  12, 1878,  the  judgment  is  in  rem  as  to  every  one  but 
the  original  covenantor. 
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The  terre-tenant  in  person  claimed  the  right  to  plead  freehold  in 
the  land  out  of  which  the  rent  issued. 
Rule  absolute. 
John  H.  Sloan,  Esq.,  for  the  rule. 

[Leg.  Int.,  Vol.  S9,  p.  SW.] 

WiSLER  V8.   CaRRIGAN. 

A  Talid  judgment  may  be  obtained  in  the  Common  Pleas  bT  filing  a  tntnscript  of  an 
alderman's  docket,  notwithstandiuf;  the  judgment  which  it  records  has  been  ren- 
dered more  than  five  years  previously,  and  no  $cire  facias  has  been  issued  to  re- 
vive it. 

Rule  to  strike  off  lien  and  transcript. 

This  judgment  was  obtained  by  filinc  a  transcript  of  an  alder- 
man's docket  in  the  Court  of  Common  rleas.  The  defendant's  ob- 
jection was  that  the  transcript  was  of  an  entry  made  ten  years  pre- 
viously, without  scire  facias  or  any  other  process  issued  to  keep  the 
judgment  aliye. 

Counsel  for  the  rule  admitted  that  there  is  no  decision  bearing 
directly  on  this  subject,  but  argued  that,  from  the  authority  given 
to  magistrates  to  issue  writs  of  scire  facias  to  revive,  it  must  be  in- 
ferred that  the  legislature  intended  that  no  judgment  should  be  ob- 
tained in  the  Common  Pleas  by  the  filing  of  a  transcript  showing  on 
its  face  that  no  proceedings  had  been  had  within  five  years.  To 
hold  otherwise  we  must  give  greater  force  to  the  finding  of  the  in- 
ferior court  than  to  that  of  the  Common  Pleas.  As  the  plaintiff 
could  not  issue  execution  on  this  record  in  the  alderman's  court,  he 
cannot  obtain  the  right  to  do  so  by  merely  removing  it  to  another 
forum. 

Counsel  against  the  rule  argued  that  this  case  is  analogous  to  that 
of  a  warrant  of  attorney,  upon  which,  though  it  be  held  twenty-one 
years,  a  judgment  can  be  obtained  that  will  run  from  the  date  of 
entry.  It  is  true  that  no  execution  could  be  issued  from  the  alder- 
man's oflSce,  but  the  debt  remains,  and^  when  the  transcript  is  filed, 
there  is  a  judgment  of  the  Common  Pleas,  with  all  the  properties 
and  incidents  of  those  that  are  rendered  when  the  proceedings  are 
originally  instituted  in  that  court. 

Rule  discharged. 

Jos,  H.  Shakespeare,  Esq.,  for  the  rule. 

/.  H.  WdfCy  Esq.,  contra. 

[Leg.  Int,  Vol.  39,  p.  403.] 
Watt  vs.  Vezin. 

A  mechanic's  claim  is  a  lien  of  record  within  the  meaning  of  the  act  of  Febmary  24; 
1834,  sec.  33,  but  in  making  distribution  of  the  proceeds  of  an  ejfecution  as  therein 
provided,  it  is  not  entitled  to  priority  nnleas  it  bad  attached  at  the  time  of  the  de- 
fendant's death. 

Exceptions  to  auditor's  report. 

The  fund  was  produced  by  a  sheriff's  sale  of  land  of  Alfred 
Vezin,  deceased,  under  a  mortgage.  The  balance  remaining  after 
payment  of  the  plaintiff's  claim  was  demanded  by  the  administrator 
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of  the  defendant  and  by  certain  persons  who  had  filed  mechanics' 
liens  for  alterations  and  repairs  to  the  property.  The  controversy 
turned  upon  the  construction  of  the  act  of  February  24,  1834,  sec. 
33,  Purdon,  425 :  "  And  in  all  cases  where  property,  real  or  personal, 
of  a  decedent,  is  sold  upon  an  execution,  and  more  moiuey  raised 
than  is  sufficient  to  pay  off  liens  of  record,  the  balance  shall  he  paid 
over  to  the  executor  or  administrator  for  distribution.*'  The  audi- 
tor decided  that  a  mechanic's  lien  is  not  a  record,  and  that  the  claim 
being  for  alterations  and  repairs,  had  no  lien  till  the  date  of  filing, 
and  were,  therefore,  postponed  to  that  of  the  general  debts.  It  was 
a].so  his  opinion  that  the  act  meant  to  give  priority  to  such  liens 
only  as  were  of  record  at  the  time  of  death,  not  at  the  time  of  dis- 
tribution.   He  reported  in  favor  of  the  administrator. 

Counsel  for  the  exceptants  argued  that  a  mechanic's  claim  when 
filed  becomes  a  lien  of  record  in  the  sense  in  which  the  word  is  used 
in  the  statute.  The  purpose  of  the  act  is  to  have  distribution  made 
to  those  whose  liens  can  be  ascertained  by  taking  out  a  search  in 
the  proper  office.  It  is  the  duty  of  the  prothonotary  to  keep  a  me- 
chanic's lien  docket,  and  that  is  a  "  record  "  for  the  purpose  of  this 
case.  (The  court  here  suggested  that  further  argument  upon  that 
point  was  unnecessarj;.) 

A  claim  for  repairs  is  a  lien  only  from  the  time  of  filing,  for  the 
reason  that  a  purchaser  of  an  old  building  has  no  notice  to  warn  him 
of  the  possibility  of  such  encumbrances.  The  provision  for  the  lien 
of  a  decedent's  debts  is  nothing  more  than  a  statutory  declaration 
that  his  land  is  assets.  A  mechanic's  lien  is  against  the  specific 
land,  and  the  proceeding,  being  in  rem  only,  i^  not  affected  by  the 
owner's  death.  If  the  auditor  is  right,  the  same  rule  would  apply 
to  a  mortgage,  if  the  mortgagor  died  before  recording.  The  aci 
gives  a  right  to  a  lien,  and  it  cannot  be  taken  away  by  death. 

Counsel  for  the  administrator  argued,  that  these  claims,  at  the 
time  of  the  defendant's  death,  had  no  better  standing  than  other 
debts.  They  are  the  mere  ex  parte  statement43  of  the  creditors,  and 
6tand  upon  no  higher  plane  than  a  copy  of  a  bond  filed  under  sec- 
tion 24'of  the  same  act.  That  has  been  decided  not  to  be  entitled 
to  priority :  Willing  vs.  Yoke,  1  Phila.  223.  The  true  construction 
of  the  act  is,  that  the  fund  is  to  be  distributed  to  those  wbo  had  a 
lien  of  record  at  the  time  of  death. 

Exceptions  dismissed  and  report  confirmed. 

Jo8.  u  Ferguson,  Esq.,  for  exceptants. 

Robert  H.  Hinddey^  Esq.,  contra. 


[Leg.  Int.,  Vol.  89,  p.  402.] 

City  vb.  Van  Vrankin. 


In  a  lien  filed  b 


ed  by  the  board  of  health  for  abatin^^  a  nuisance,  the  absence  of  anr  atate- 
ment  of  the  items  of  work  and  materials  is  not  ground  for  striking  it  oC 

Rule  to  strike  off  lien. 

This  was  a  lien  filed  by  the  board  of  health  for  "  abating  a  nui- 
sance," without  specifying  the  amount  of  labor  and  materials  em- 
ployed. 

Counsel  for  the  rule  claimed  that  it  ought  to  give  the  items  of  the 
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charge,  and  that  it  was  fatally  defective  in  not  doing  so :  Kennedy 
vs.  Board  of  Health,  2  Barr,  366. 

Counsel  against  the  rule  argued  that  liens  filed  by  the  board  of 
health  are  on  a  difi'erent  basis  from  those  filed  by  mechanics,  under 
the  act  of  1836,  and  the  same  particularity  is  not  required :  CSiy  vs. 
Grah  Land  Co,,  2  Wright,  359.  The  form  of  a  claim  for  removing 
a  nuisance  is  regulated  by  the  acts  in  force  before  that  of  1836 : 
Kennedy  vs.  Board  of  Health,  mpra.  Those  acts  did  not  require  a 
statement  of  items.  It  is  possible  that  this  defendant  might  de- 
mand a  bill  of  particulars,  but  there  is  no  defect  in  the  lien. 

Counsel  for  the  rule  replied  that  Citi/  vs.  Land  Co,,  supra,  was  not 
an  authority  against  his  position,  because  there  the  particulars  were 
ail  given,  and  this  question  was  consequently  not  passed  upon. 

Rule  discharged. 

Charles  F,  Linde,  Esq.,  for  the  rule. 

Charles  B,  McMichad,  Esq.,  contra. 

[Lt^,  Int.,  Vol.  39,  p.  402.] 

Deacon  vs.  Newlin. 

A  declaration  alleging  non-payment  of  certain  acceptances  may  be  amended  by  adding 
a  count  on  a  promise  to  pay  in  consideration  of  an  extension  of  time.  Such  an  amend- 
ment does  not  introduce  a  new  cause  of  action. 

Rule  to  amend  declaration. 

Deacon  furnished  lumber  to  one  Showaker  to  be  used  in  building 
houses.  Newlin  had  agreed  to  advance  the  money  from  time  to  time, 
as  the  work  progressed,  and  Showaker  accordingly  drew  upon  him 
certain  orders,  which  Ke  accepted,  to  be  paid  "as  earned."  Payment 
not  being  made  at  maturity,  this  suit  was  brought,  and  a  declaration 
filed,  alleging  the  above  facts.  The  plaintiff  now  seeks  to  amend  by 
adding  a  count  setting  forth  that  the  defendant,  after  default,  asked 
for  more  time,  which  was  granted,  and  that  he,  in  consideration 
thereof,  promised  to  pay  the  amount  of  the  orders. 

Counsel  against  the  rule  argued,  that  the  statute  does  not  cover 
such  cases  as  this,  the  new  count  being  upon  a  distinct  cause  of 
action :  Bank  vs.  Israel,  6  S.  &  R.  293 ;  Tryon  vs.  Miller,  1  Wh.  11. 
The  consideration  is  new  in  every  respect,  and  the  foundation  of  the 
proposed  count  is  a  new  contract.  The  amendment  declares  on  a 
promise  to  pay  at  a  certain  time,  without  regard  to  whether  the  work 
IS  then  done.  That  is  an  independent  contract,  subsequent  to  the 
first,  and  altogether  different  from  it. 

Counsel  for  the  rule  replied,  that  the  difference  is  only  that  in  the 
first  there  was  an  agreement  to  pay  as  fast  as  earned,  and  in  the 
second  to  pay  after  an  extension  of  time.  For  the  purposes  of  this 
argument,  only  one  contract  is  alleged,  the  difference  being  merely 
in  the  time  of  performance. 

Rule  absolute. 

Robert  Alexander  and  J,  Q.  Hunsicker^  Esqs.,  for  the  rule. 

George  if.  Eark^  Jr,,  Esq.,  contra. 
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[Leg.  Int.,  Vol.  39,  p.  402.] 

Commonwealth  vs.  Leisenring. 

A  quo  warranto  will  not  be  issued  for  the  purpose  of  inquiring  into  the  repilarity  of 
an  election  for  officers  of  a  corporation  created  bv  another  State,  notwithstanding 
the  charter  provides  that  a  branch  office  shall  be  kept  in  this  county,  and  most  of 
the  directors  actually  reside  here. 

Rule  for  quo  warranto. 

The  petition  sets  forth  that  the  rehitor  is  a  director,  stockholder 
and  creditor  of  a  certain  corporation  created  by  the  State  of  New 
Jersey.  The  charter  provides  that  a  branch  office  must  be  kept  open 
in  Philadelphia,  and  that  the  directors  must  meet  there,  and  accord- 
ing to  the  by-laws  any  process  may  be  served  upon  them.  All  of 
the  directors  but  one  live  in  Philadelphia;  the  stock  books  and 
transfer  books  are  kept  there,  and  service  can  be  made  nowhere  else. 
The  respondents  are  alleged  not  to  liave  been  legally  elected  to  the 
office  of  directors,  etc.,  and  the  writ  is  asked  for  in  order  that  the 
question  may  l>e  judicially  determined. 

Counsel  for  the  relator  (upon  the  court  suggesting  a  doubt  as  to 
jurisdiction)  argued,  that  the  peculiar  provisions  of  this  company's 
charter  seem  to  indicate  that  it  was  intended  to  be  subject  to  the 
laws  of  Pennsylvania  on  this  point,  and  the  acts  of  April  22,  1874, 
and  of  June  7, 1879,  imposing  certain  duties  upon  foreign  corpora- 
tions evidently  mean  that  our  courts  are  to  exercise  the  jurisdiction 
now  asked  for. 

Counsel  for  the  respondent  was  not  called  upon. 

The  court  said,  that  an  application  to  have  an  election  declared 
invalid  which  was  held  in  New  Jersey  and  under  New  Jersey  law, 
could  not  be  entertained.  The  courts  of  that  State,  of  whose  juris- 
diction there  is  no  doubt,  might  give  a  contrary  decision,  and  thus 
produce  serious  conflict 

Rule  discharpjed. 

Wm.  Henry  PeacCy  Esq.,  for  the  rule. 

George  K.  Oro88,  Esq.,  contra. 
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(tottrt  of  (Eominou  10kas,  |)i)tlaMi)l)ia. 

Ko.  3. 

[Leg.  Int.,  Vol.  SS,  p.  12.] 

Shoemaker  vs.  The  Kensington  National  Bank.* 

A  bank,  in  the  regular  course  of  business,  discounted  for  A  two  notes.    The  ADKHiiii 

of  these  notes,  less  discount,  were  placed  to  his  credit. 
9«rore  either  of  said  notes  became  due,  A  died,  insolvent.    The  first  note  matured 

after  the  bank  learned  of  his  death,  but  before  his  insolvency  was  known,  and  its 

amount  was  charged  against  his  account.    The  other  note  subsequently  became  due 

and  was  likewise  charged  to  his  account. 
Meldf  that  the  bank  had  no  right  to  retain  any  part  of  the  aaid  balance. 

And  now,  December  10, 1880,  it  is  hereby  agreed  by  and  between 
the  parties  to  the  above  suit,  that  an  amicable  action  as  above  en- 
titled be  entered,  with  the  same  effect  as  though  a  summons  case 
had  been  issued  to  the  first  Monday  of  December,  1880,  and  had 
been  returned  "served"  by  the  sheriff;  and  that  the  following 
facts  be  stated  for  the  opinion  of  the  court,  in  the  nature  of  a  spe- 
cial verdict,  with  liberty  to  either  party  to  take  a  writ' of  error: 

1.  That  Uharles  Shoemaker,  during  his  lifetime,  was  a  depositor 
in  The  Kensington  National  Bank,  the  defendant  in  the  above 
suit. 

2.  That  the  said  bank  had  discounted  for  the  aaid  Shoemaker,  in 
the  regular  course  of  business,  two  notes ;  one  for  $400,  on  the  14th 
day  of  November,  1879,  which  became  due  February  18,  1880, 
and  the  other  for  $250,  on  the  27th  day  of  January,  1880,  which 
became  due  on  May  1,  1880,  the  amount  of  the  notes,  less  the  dis-* 
count  at  6  per  cent,  per  annum,  being  placed  to  his  credit. 

3.  That  the  said  Shoemaker  died,  insolvent,  on  February  13, 1880, 
before  either  of  said  notes  became  due  and  payable,  having  stand- 
ing to  his  credit,  on  the  books  of  defendant,  the  sum  of  $539.29. 

4.  That  upon  the  maturity  of  the  $400  note,  the  said  bank  charged 
the  amount  to  said  Shoemaker's  account,  and  that  this  was  done 
before  the  bank  learned  of  his  insolvency,  but  after  the  bank  had 
learned  of  his  death. 

6.  That  the  said  plaintiff  demanded  of  the  said  defendant  the 
said  sum  of  $539.29  standing  to  the  credit  of  said  Shoemaker  at  the 
date  of  his  decease,  and  that  the  said  defendant  refused  to  pay  said 
sum  of  $539.29. 

6.  That  after  this  demand,  the  bank  learning  of  the  insolvency 
of  the  said  Shoemaker,  charged  the  $250  note  to  his  account,  there 
resulting  a  balance  due  the  bank  of  $114.81. 

7,  That  the  said  two  notes  were  the  last  of  a  series  of  renewals 
of  two  notes ;  one  for  $475  and  the  other  for  $575,  discounted  by  the 
said  bank  for  the  said  Shoemaker  (the  endorser),  in  October,  1877, 
and  renewed  from  time  to  time  after  the  insolvency  of  the  maker, 
upon  the  faith  of  representation  made  by  the  said  Shoemaker  to 
the  bank  that  he  was  solvent. 

•Affirmed  by  the  Supreme  Court,  January  Term,  1881,  No.  134. 
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If  the  court  shall  be  of  the  opinion  that  the  bank  had  no  right  to 
retain  any  part  of  the  said  balance,  then  judgment  to  be  entered 
for  the  plaintiff  for  $539.29,  with  interest  from  February  19,  1880. 

If  the  court  ehall  be  of  opinion  that  the  bank  had  the  right  to 
apply  $400  to  the  payment  of  the  first  note  only,  then  judgment 
for  the  plaintiff  for  $137.24,  with  interest  from  February  19,  1880. 

If  the  court  shall  be  of  the  opinion  that  the  bank  had  the  right 
to  apply  $250  to  the  payment  of  the  second  note  only,  then  judg- 
ment for  the  plaintiff  for  $287.24,  with  interest  from  February  19, 
1880. 

If  the  court  shall  be  of  the  opinion  that  the  bank  had  the  right 
to  apply  said  balance  to  the  payment  of  the  two  notes,  then  judg- 
ment for  the  defendant. 

The  costs  to  follow  the  judgment 

Opinion  delivered  January  8,  1881,  by 

LuDix)W,  P.  J. — This  case  falls  within  the  rulings  of  the  Supreme 
Court  in  Bosler  vs.  Ex.  Bank^  4  Barr,  32,  and  Appeal  of  the  Farmers* 
and  MechxiniciP  Bank^  12  Wright,  67. 

Judgment  for  plaintiff  for  $539.29,  with  interest  from  February 
19,  188.0. 

J,  McGregor  Gibb,  Esq.,  for  plaintiff. 

Alex.  D.  Cdmpbell^  Esq.,  for  defendant 

!  [Leg.  Int.,  Vol.  38,  p.  12.] 

Eckel  vs.  New  Era  Association. 

Ko  oue  can  be  estopped  from  pleading  to  a  stibstftntial  averment  which  h  estential 
to  the  plaintiff's  case. 

Opinion  delivered  Janxiary  4, 1881,  by 

FiNLETTKR,  J. — This  is  an  action  upon  a  policy  of  insurance. 

Tlie  declaration  averred  notice  of  the  death  of  tlie  insured,  to 
which  the  defendants  pleaded  on  three  pleas,  substantially,  no 
notice. 

The  replication  set  out  matters  which  were  alleged  to  be  either 
estoppels  or  waivers  of  the  right  of  the  defendants  to  object  to  the 
manner  in  which  the  notice  declared  upon  had  been  given.  To 
which  the  defendants  demurred. 

The  object  even  of  special  pleading  is  to  raise  distinctly  the  dis- 
puted issues,  and  narrow  them,  and  to  bring  the  pleadings  to  tlie 
earliest  conclusion.  These  objects  may  not  always  have  been  kept 
in  view,  and  may  have  been  sometimes  designedly  disregarded. 
However  this  may  be  the  special  pleader  is  no  longer  regarded  with 
feiir  or  favor.  We  have  come  to  consider  that  the  best  pleading 
which  in  the  shortest  way  brings  the  legal  combatiints  to  close 
quarters,  and  distinctly  discloses  the  substantial  subjects  of  con- 
troversy. 

In  the  present  case  the  plaintiff  averred  notice.  If  it  were  neces- 
sary to  establish  his  legal  rights  he  undertook  to  prove  it  The  de- 
fendant was  therefore  called  upon  to  plead  to  this  averment;  to 
admit  or  deny  it.    His  first  plea  was  a  complete  traverse,  and  the 
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second  and  third  pleas  being  of  like  character,  though  different  in 
form,  were  unnecessary. 

The  pliiintiiT  should  have  joined  issue  upon  the  first  plea,  and 
demurred  to  tiie  others.  He,  however,  replied  speciallv,  that  the 
defendant  is  estopped  from  denying  the  manner  in  which  the  notice 
was  given. 

We  think  he  has  confounded  the  terms  "  waiver  "  and  "  estoppel." 
No  one  can  be  estopped  from  pleading  to  a  substantial  averment 
which  is  essential  to  the  plaintift's  case.  He  maybe  estopped  from 
requiring  the  averment  in  the  pleadings,  or  from  requiring  proof  of 
it  upon  the  trial ;  or  if  certain  tacts  be  required  to  precede  or  attend 
or  follow  the  substantial  fact  averred,  he  may  by  his  acts  be  held  to* 
have  waived  them  ;  but  this  does  not  preclude  him  from  pleading 
to  the  averment. 

The  demurrer  is  sustained  ;  but  as  all  the  pleas  but  the  first  are 
defective  they  are  stricken  off  and  the  plaintiff  has  leave  to  reply  to 
the  first  plea. 

Alex,  Simpson,  Jr.,  Esq.,  for  plaintiff. 

Wm.  Henry  Smith,  Esq.,  for  defendant. 

•    [Jjeg,  Int..  Vol.  38,  p.  12.] 

In  the  matter  of  the  estate  of  Sarah  Vinton.* 

A  gas  company  Rold  a  part  of  its  business  and  a  part  of  the  machinery  necessary  to 
carrv  on  that  busine&s,  and  divided  the  sum  received  by  them  among  the  stock- 
holt  lers  as  u  dividend. 

The  Pennsylvania  Trust  Company  held  under  a  deed  of  trust  a  certain  amount  of 
stock  of  Ihis  K^  company,  to  receive  all  **  issues,  profits  and  dividends"  accruing 
from  said  stock,  and  to  pay  over  same  to  Sarah  \  inton  during  her  natural  life,auc^ 
upon  her  death,  to  transfer  said  stock  to  Frederick  Vinton. 

The  account  of  the  trust  company  claimed  credit,  inter  aJia,  for  a  payment  to  Sarah 
Vinton  of  a  large  sum  received  bv  it  from  said  gas  company  on  account  of  above 
sate,  and  declared  by  it  as  a  dividend. 

Frederick  Vinton  objected  to  allownnee  of  the  credit  claimed,  on  the  ground  that  the 
said  sum  was  a  part  of  the  principal  and  not  i>rofits.  The  matter  being  referred  to 
a  master,  and  exceptions  filed  to  nis  re|K)rt,  ticld^  that  the  fund  in  controversy  was 
properly  distributed  by  the  master  as  capital. 

Opinion  delivered  Jantiary  4,  1881,  by 

FiNLETTER,  J. — The  St.  Louis  Gas  Company  sold  their  claim  to 
the  exclusive  right  to  furnish  gas  to  about  one-half  of  the  city  of  St. 
Louis,  toj^cether  with  the  pipes,  lamps,  etc.,  for  supplying  the  gas, 
for  $650,000 ;  which  sum  they  divided  among  their  stockholders  as 
a  dividend.  Was  this  dividend  profits  or  capital  ?  The  company 
sold  a  part  of  their  franchise ;  a  part  of  their  business ;  nnd  a  part 
of  the  machinery  necessary  to  carry  on  that  business  and  make  the 
franchise  available  and  valuable. 

The  capital  of  a  company  is  not  merely  the  v«ilue  of  the  shares. 
Everything  which  is  necessary  to  carry  into  effect  the  purposes  of 
the  company  is  capital  Even  when  profits  assume  this  character 
they  become  capital,  and  cannot  be  treated  as  profits;  nor  can  they 
cease  to  be  capital.  Capital  is  necessarily  a  homogeneous  whole. 
If  this  were  not  so  it  might  be  converted  piecemeal  into  profits  or 
something  else,  and  be  extinguished. 

*  Affirmed  by  the  Supreme  Court. 
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In  a  gas  company  eurely  the  right  to  supply  gas,  and  the  pipes 
and  lamps  by  which  it  is  supplied,  must  he  regarded  as  capital  as 
much  as  the  building  in  which  the  gas  is  manufactured. 

Even  if  it  were  shown  that  the  whole  $660,000  were  paid  alone 
for  the  pipes  and  lamps,  and  that  they  were  purchased  by  the 
profits,  tneir  character  as  capital  is  not  changed.  When  profits  arc 
used  to  extend  enterprises  of  this  kind  they  become  capital  as  much 
as  when  they  are  used  to  purchase  raw  material.  The  fund  in 
controversy  was  therefore  properly  distributed  by  the  master  as 
capital. 

The  exceptions  are  dismissed  and  the  report  confirmed.  % 

Geo,  Junkiuy  Esq.,  for  Mrs.  Vinton. 

John  G,  Johnson^  Esq.,  for  Penna.  Co. 

Edward  Sfiippen^  Esq.,  for  Fred.  Vinton. 

[Leg.  Int,  Vol.  88,  p.  82.] 

Mechanics'  Bank  op  Harrisburg  vs.  Huston.* 

The  acceptance  of  anjr  chattel  in  Batisfaction  of  a  claim  is  held  good,  no  matter  how 
unequal  to  the  debt  it  may  appear. 

Sur  rule  for  new  trial.     Opinion  delivered  January  22,  1881,  by 

Yerkes,  J. — ^This  suit  was  brought  upon  a  promissory  note  for 
$1,265. 

The  defendant  alleged  that  after  the  maturity  of  the  note  tho 
plaintifif  agreed  to  accept  in  satisfaction  75  per  cent,  in  cash  and 
new  notes,  and  upon  the  cash  and  new  notes  being  received,  to  sur- 
render the  old  note.  The  defendant  alleged  that  in  pursuance  of 
this  agreement  he  sent  the  cash  and  notes  to  plaintiff  at  Harrisburg. 
The  plaintiff  never  returned  the  new  notes,  nor  did  he  repudiate 
the  agreement  until  some  months  afterwards,  when  he  refused  to 
surrender  the  old  note. 

The  jury  were  charged  that  if  the  alleged  agreement  was  made, 
and  the  defendant  fully  and  exactly  carried  it  out,  and  if  the  plain- 
tiff did  not  return  the  notes,  or  repudiate  the  agreement,  within  a 
reasonable  time,  it  was  good  by  way  of  accord  and  satisfaction,  and 
plaintiff  could  not  recover  upon  the  old  note. 

It  is  contended  that  in  this  there  was  error. 

At  one  time  it  was  the  law  of  Pennsylvania  that  the  acceptance 
of  part  of  the  money  due  in  satisfaction  of  the  whole  debt  was  a 
good  accord  and  satisfaction :  Milliken  vs.  Brown,  1  Rawle,  391.  In 
their  note  to  Cumber  vs.  Wane^  infra,  the  Messrs.  Wallace  say :  "  This 
case  may  be  considered,  so  far  as  Pennsylvania  is  concerned,  as 
overthrowing  the  old  common  law  rule.'*  In  Hall  vs.  Warrick,  2 
Am.  L.  J.  186,  decided  in  1845,  Judge  Burnside  says,  this  has 
always  been  Uie  law  in  Pennsylvania.  However,  in  Diller  vs.  J?7-u- 
baker^  2  P.  F.  S.  498,  Judge  Thompson,  and  in  Savage  vs.  Everman, 
20  P.  F.  S.  315,  Chief  Justice  Sharswood,  allude  to  the  old  common 
law  rule  as  the  law.  But  the  exact  point  does  not  arise  until  Bank 
vs.  D' Oiler,  4  Legal  Gazette,  66  (1872),  and  there  the  rule  of  Milliken 
vs.  Broum,  and  HaU  vs.  Warrick,  is  overthrown.     But  this  rule  has 

•Affirmed  by  the  Supreme  Court,  July  Term,  1881,  No.  48. 
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been  freauently  criticised,  and  is  not  extended  beyond  its  exact 
terms.  The  acceptance  of  any  chattel  in  satisfaction  is  held  as 
good,  no  matter  how  unequal  to  the  debt  it  may  appear.  In  the 
present  case  the  jury  found  that  partly  cash  and  partly  notes  were 
received  in  satisfaction.  The  case  of  Sihree  vs.  Tripp,  15  M.  &  W. 
13,  is  Tilmost identical  with  .this.  The  old  note,  however,  was  not 
to  be  surrendered  until  the  new  ones  were  paid,  although  it  was 
alleged  the  new  ones  were  received  in  satisfaction.  It  was  there 
distinctly  held  that  the  giving  of  the  debtor's  own  negotiable  paper, 
and  its  acceptance  in  full  satisfaction  of  a  larger  liouidated  de- 
mand, is  good  bv  way  of  accord  and  satisfaction.  Ana  among  the 
conclusions  arrived  at  by  the  English  annotators  on  Cuml^  vs. 
Wane,  1  Smith's  Leading  Cases,  691,  is  "  3.  An  overdue  demand, 
whether  liquidated  or  unlicjuidated,  may,  by  a^eement,  be  dis- 
charged ...  by  a  negotiable  instrument  binding  the  debtor  or 
a  third  person  to  pay  a  smaller  sum." 

On  this  authority  the  rule  for  the  new  trial  is  refused. 

O.  T.  Bisphnm,  Esq.,  for  rule. 

Oeorge  H,  Earle  and  R,  P.  White,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  SS,  p.  42.] 

Lea  v8.  Brown.* 

In  a  snit  upon  a  mortgage,  it  appeared  that  at  the  time  of  its  creation  the  taxes  for  a 
previous  year  were  unpaid.  The  property  was  afterwards  sold  at  sheriff's  sale  upon 
a  second  mortgage,  and  by  that  time  a  fien  for  the  taxes  had  been  filod.  Held, 
that  the  first  mortgage  was  not  discharged. 

Act  of  April  21,  1858,  construed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence. 

This  was  an  action  of  sci.  fa,  sur  viorlgage.  The  affidavit  of 
defence  filed  in  the  case  by  the  terre-tenant,  set  up  the  defence 
substantially  as  follows : 

That  defendant  executed  a  mortp:age  for  $2,000,  upon  which  this 
suit  was  brought,  on  the  29th  of  March,  1877.  The  property  was 
then  sold  by  defendant  to  Hugh  McNellis.  McN^ellis  executed  a 
mortgage  dated'June  25, 1877,  unto  the  Rhein  Building  Association, 
for  $2,000.  That  the  property  was  subsequently  sold  by  the  Build- 
ing Association,  under  the  McNellis  mortgage,  and  conveyed  by  the 
sheriff  to  the  Rhein  Building  Association.  That  at  the  time  of  the 
said  sheriff's  sale  of  said  premises  unto  the  Rhein  Building  Asso- 
ciation, the  taxes  due  to  the  city  of  Philadelphia  for  the  year 
1875  remained  unpaid,  and  that  a  lien  for  said  taxes  had  been  filed 
on  June  1, 1880,  in  Court  of  Common  Pleas  No.  2,  as  of  March  Term, 
1880,  which  said  lien  remained  unpaid  and  unsatisfied  at  the  time 
of  the  said  sheriff's  sale,  to  wit,  June  17, 1880.  That  deponent  was 
advised  and  suggests  to  the  court  that  the  mortgage  in  suit  was  dis- 
charged by  the  sheriff's  sale  of  said  premises  therein  described  by 
reason  of  the  taxes  for  1875  remainmg  unpaid  at  the  time  of  the 
said  sale 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1881,  No.  211. 
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Opinion  delivered  January  29,  1881,  by 

LuDix)W,  P.  J.— rPrior  to  the  act  of  April  6,  1830,  all  mortgages 
were  discharged  by  any  judicial  sale,  and  this  in  case  of  taxes,  be- 
cause under  the  act  of  February  3,  1824,  "  taxes  thereafter  assessed 
shall  be  a  lien  on  said  real  estate  for  which  they  were  assessed,  and 
that  said  lien  shall  have  priority  to,  and  shall  be  fully  paid  and 
satisfied,  before  any  .  .  mortgage,  which  said  real  estate  may 
become  charged  with." 

The  act  of  1830  did  not,  however,  accomplish  the  end  for  which 
it  was  designed,  and  hence  it  was  provided  by  the  act  of  April  11, 
1835,  that  "  no  lien  by  virtue  of  the  act  passed  the  3d  of  February, 
1824,  .  .  .  shall  be  construed  within  the  meaning  of  the  act 
of  assembly  of  April  6,  1830." 

Again,  upon  the  16th  of  April,  1845,  Purdon,  479,  sec.  4,  it  was  en- 
acted "  that  the  lien  of  a  mortgage  upon  any  real  estate  situate  in 
the  city  and  county  of  Philadelphia,  shall  not  be  destroyed,  or  in 
any  way  affected  by  any  sale  of  the  mor^aged  premises,  under  a 
subsequent  judgment  (other  than  one  entered  upon  a  claim  which 
was  a  lien  on  the  premises  prior  to  the  recording  of  such  mortgage), 
by  reason  of  the  prior  lien  of  any  tax,  charge  or  assessment  what- 
soever; but  the  same  shall  continue  as  if  such  prior  lien  did  not 
exist,  where,  by  existing  laws,  the  lien  of  such  mortgage  would 
otherwise  continue :  provided,  that  the  continuance  of  the  lien  of 
such  mortgage  shall  not  prevent  the  discharge  of  such  prior  lien  for 
taxes,  charges  or  assessments,  bv  such  sale,  or  the  satisfaction 
thereof,  out  of  the  proceeds  of  such  sale." 

It  is  now  contended  that,  notwithstanding  this  legislation,  the  act 
of  April  21, 1858,  P.  L.  385,  sec.  2,  in  effect  repeals  the  acts  of  assembly 
above  referred  to,  because  it  is  therein  declared  that  "  in  the  month 
of  January,  annually,  the  said  receiver  shall,  in  books  to  be  called 
*The  register  of  unpaid  taxes  on  real  estate,'  register  all  unpaid 
taxes  (except  occupation  taxes)  of  the  preceding  year ;  and  Vie  said 
taxes  are  hereby  declared  to  be  a  lien  on  ail  real  estate^  in  accordance  with 
the  provisions  of  the  act  of  3d  of  February ^  18M." 

We  cannot  take  this  view  of  the  subject.  Among  other  reasons, 
the  following  may  be  stated :  The  act  of  April  21,  1858,  in  which 
this  section  occurs,  was  in  terms  "  a  supplement  to  the  act  incor- 
porating the  city  of  Philadelphia." 

The  act  is  of  a  general  nature,  and  was,  as  a  whole,  designed  to 

KTfect  previous  legislation  hy  which  the  city  had  been  incorporated, 
any  very  important  provisions  are  contained  in  this  law,  and, 
among  others,  this  section,  which  was  designed  to  create  a  system 
of  registraKon,  and  to  preserve  tlie  lien  of  taxes  so  registered.  It 
never  entered  into  the  mind  of  the  legislature  that  the  security  de- 
signed by  the  acts  of  1835  and  1845,  in  so  far  as  the  lien  of  first 
mortgages  were  concerned,  was  to  be  swept  away  by  the  general 
language  used  in  the  statute,  but  onljr  that  the  lien  of  registered 
taxes,  subject  to  the  whole  preceding  legislation,  should  be  preserved 
beyond  cavil  or  doubt. 

Taking  this  view  of  the  subject,  we  must,  of  course,  enter  judg- 
ment for  want  of  a  sufiEicient  affidavit  of  defence. 
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John  G,  JohnaoTij  Esq.,  for  plaintiff. 

AL  H,  SliUzbach,  Esq.,  for  defendant  and  terre-tenant 

[Leg.  Int.,  Vol.  38,  p.  124.] 

In  re  Estate  of  John  C.  Woodward. 

John  C.  Woodward  having  been  in  buainess,  and  contracted  debts,  subfleqnentlf  be- 
came insane.  He  was  then  placed  in  Friends'  Asylum,  October  30, 1879.  After  he 
was  placed  there  the  petition  for  commission  of  lunacy  was  filed,  and  he  was  dulr 
found  insane.  His  estate  consisted  chiefly  of  a  lot  of  ground  in  the  28th  ward.  A 
petition  was  presented  by  the  committee,  setting  forth  that  there  was  due  to  the 
asylum  a  sum  of  money  for  board,  and  prayed  for  an  order  to  sell  said  lot  of  ground 
'*  for  the  purpose  of  paying  the  board  of  said  lunatic.'' 

The  praver  of  tne  petition  was  granted,  and  lot  sold.  The  committee  filed  his  account, 
charging  himself  with  purchase-money :  the  account  was  then  referred  to  an  auditor 
to  distribute  the  fhnd. 

Several  other  creditors  now  appeared,  and  the  auditor  held  that  the  asylum  stood  only 
on  the  same  footing  as  other  creditors;  and  the  fund  being  insufficient  to  pay  all  in 
full,  a  dividend  of  about  57  per  cent,  was  allowed  to  each.  The  asylum  clamied  to 
be  paid  in  full,  and  filed  exceptions  to  the  auditor's  report. 

The  court  held,  sustaining  the  auditor,  while  it  is  true  that  the  estate  of  a  lunatic  is 
first  chargeable  with  his  maintenance,  vet  where  an  asylum  took  charge  of  a  lunatic 
without  any  special  order  of  court,  ana,  as  we  understand  it,  before  he  was  declared 
a  lunatic,  it  is  not  entitled  to  preference  over  other  creditors  of  the  estate. 

Exceptions  to  auditor's  report.  Opinion  delivered  March  26, 
1881,  by 

Ludlow,  P.  J. — Lord  Eldon  once  said,  in  £a:  »ar^  Hastings,  14 
Yes.  182,  "  There  is  no  instance  of  paying  the  aebts  of  a  lunatic 
without  reserving  a  sufficient  maintenance  for  him,  as  the  creditors 
cannot  touch  these  funds.  They  may  put  him  in  gaol,  where  I  ciin 
maintain  him." 

And  Judge  King,  in  Eckstein^s  Estate,  1  Par.  Scl.  Eq.  59,  in  an  elab- 
orate opinion,  asserted,  among  other  principles,  the  same  doctrine. 

Our  act  of  assembly  declares,  act  of  13th  June,  1836,  sees.  20  and 
21,  that  the  committee  of  a  lunatic  shall  pay  "  his  just  debts  and 
engagements,"  and  if  the  income  of  an  estate  is  not  large  enough 
the  principal  of  the  personal  estate  shall  be  applied,  and  in  default 
of  personal  property,  real  estate,  by  sec.  22,  may  be  sold. 

To  be  sure,  it  nas  never  been  the  practice,  so  far  as  we  know,  either 
in  England  or  this  country,  not  to  adopt  the  principle  so  clearly  stated 
by  Lord  Eldon,  and  reasserted  by  Judge  King  and  numerous  other 
judges,  and  at  all  hazards  maintain  a  lunatic  so  long  as  he  is  pos- 
sessed of  a  dollar ;  but  it  has  always  been  the  rule  to  obtain  an 
order  of  the  court  in  advance,  especially  when  the  estate  is  small, 
and  thus  submit  the  question  to  a  tribunal  duly  authorized  to  de- 
cide it. 

If.  in  the  present  instance,  we  were  asked  now  to  direct  the  small 
fund  in  court  to  be  appropriated  to  the  support  of  this  unfortunate 
man,  we  think,  without  doubt,  we  should  so  do;  but  that  is  not  the 
case  now  before  the  court. 

These  creditors  stand  upon  the  same  footing.  The  asylum  took 
charge  of  the  lunatic  without  any  special  order  of  court,  and,  as  we 
understand  it,  before  he  was  declarea  a  lunatic.  And  he  is  not  now, 
and  has  not  been  under  the  care  of  the  institution  for  a  long  time. 
And  the  goods  were  furnished  to  the  extent  to  which  the  auditor  has 
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allowed  the  claim  of  the  creditor,  before  he  knew  that  the  purchaser 
was  a  lunatic. 

So  far  as  we  can  see,  in  equity,  one  claim  equals  the  other,  and  the 
auditor  has  so  clearly  proved  this  position,  that  we  cannot  do  other- 
wise than  dismiss  tlie  exceptions  and  confirm  the  report 

J,  L.  Kinseyy  Esq.,  for  exceptions. 

Edward  Barry j  Esq.,  contra. 

[Leg.  Int,  Vol.  38,  p.  124.] 

Perkins  vs.  Farrell. 

There  can,  perhaps,  be  no  reason  why  specific  performance  of  a  verbal  contract  should 
not  be  enforcea  in  equity,  when  it  is  clearly  established,  and  there  is  no  question  as 
to  its  conditions  or  requirements.  But  when  it  is  considered  that  equity  encourages 
fair  dealing,  and  enforces,  specifically,  only  contracts  which  have  been  fraudulently 
or  wantonly  violated,  it  may  be  doubted  that  there  should  be  in  any  case  specific 
performance  enforcea  where  a  verbal  contract  is  rescinded,  unless  the  injury  be  such 
as  could  only  be  redressed  by  specific  performance. 

The  terms  of  a  verbal  contract  are  so  likely  to  be  misunderstood,  or  not  remembered, 
that  a  strict  rule  of  specific  enforcement  might  lead  to  great  hardships  and  injustice. 

In  equity.  Bill  for  specific  performance.  Opinion  delivered 
3farcA  26,  1881,  by 

FiKLETTER,  J. — The  plaintiflT  has  requested  us  to  enforce  the 
specific  performance  of  a  verbal  contract  There  can,  perhaps,  be 
no  reason  why  a  verbal  contract  should  not  be  enforced  in  equity, 
when  it  is  clearly  established,  and  there  is  no  question  as  to  its  con- 
ditions or  requirements. 

In  the  present  case  we  are  met  bv  the  difficulty  that  the  defend- 
ant, in  his  answer,  has  denied  that  he  made  the  contract  upon  which 
the  plaintiff  relies.  The  plaintiff  must,  therefore,  establish  it  by 
testimony,  in  addition  to  his  own  statement,  under  oath.  For  tliis 
he  depends  upon  a  letter  which  he  handed  to  the  defendant  to  take 
to  Mr.  Weidersheim,  to  draw  the  necessary  papers.  He  and  Mr. 
Clark  testify  that  the  defendant  read  this  letter,  and  said,  "  it  was 
all  right."  The  letter  sets  out  the  contract  in  full,  and  if  the  de- 
fendant had  read  it,  there  could  perhaps  be  little  doubt  that  the  con- 
tract had  been  made  as  therein  stated.  But  the  evidence  of  the  fact 
of  reading  is  not  satisfactory.  Before  writing  the  letter  the  plaintiff 
says :  "  I  then  asked  him  (the  defendant)  that  if  I  wrote  a  letter  of 
introduction  to  Mr.  Weidersheim,  would  he  take  it  down  there,  as 
my  time  was  limited."  Had  the  defendant,  from  this  remark,  any 
reason  to  suppose  that  the  letter  would  be  anything  else  than  a  letter 
of  introduction  ?  He  certainly  had  no  reason  to  suppose  that  it  was 
a  formal  statement  of  their  contract.  It  may  very  well  be  that  he 
looked  at  it  merely,  as  he  swears,  for  the  purpose  of  seeing  how  it 
was  addressed,  and  how  signed.  To  give  it  all  the  force  and  effect 
which  the  plaintiff  claims,  we  should  be  satisfied  not  only  that  the 
defendant  looked  at  the  letter,  and  might  have  read  it,  but  that  he 
did  read  ^nd  understand  its  import.  When  it  was  shortly  after- 
wards explained  to  him,  by  Mr.  Weidersheim,  he  at  once  said  it  was 
not  the  contract  which  he  had  made,  and  refused  to  have  the  papers 
drawn  up. 

It  is  evident,  from  the  acts  of  the  defendant,  and  from  his  own 


Digiti 


zed  by  Google 


224  PHILADELPHIA  REPORTS. 


evidence,  that  he  was  under  the  belief  that  what  had  been  said  by 
himself  and  by  the  plaintiff  was  but  preliminary  negotiation,  and 
that  the  contract  was  to  be  completed  and  reduced  to  writing  by 
Mr.  Weidersheim.  In  other  words,  the  defendant  did  not  consider 
the  terms  of  the  contract  settled.  Now,  whilst  he  might  be  legally 
responsible  for  the  effect  of  that  negotiation,  without  regard  to  his 
ideas  or  notions  in  regard  to  it,  a  court  of  equity  would  hot  enforce 
it  specifically  unless  it  was  clear  that,  at  the  time,  he  relied  upon  it 
as  a  definite  contract.  Eauity  will  compel  a  man  to  do  what  he  has 
agreed  to  do,  but  it  would  be  inequitable  to  compel  him  to  specifi- 
cally perform  that  which  he  believes  he  never  undertook  to  perform. 
When  a  contract  is  in  writing  there  can  be  no  belief  other  than  that 
which  arises  from  the  natural  and  reasonable  interpretation  of  the 
expressed  terms.  In  verbal  contracts  very  much  must  necessarily 
depend  upon  the  manner  of  the  parties,  and  the  circumstances 
under  which  the  language  is  used. 

There  is  evidence  that  the  patents,  which  are  the  subject  of  con- 
troversy, are  useful,  and  we  may  infer  from  this  litigation  that  they 
are  valuable.  If  this  be  so,  then  the  alleged  contract  is  unconscion- 
able, for  8100  for  ten  useful  and  valuable  patents  can  scarcely  be 
considered  reasonable  compensation.  We  ought  not,  therefore,  to 
compel  their  specific  performance.  For  the  damages  which  the 
plaintiff  may  have  suffered  a  jury  is  the  best  tribunal. 

When  it  is  considered  that  equity  encourages  fair  dealing,  and 
enforces  specifically,  only  contracts  which  have  been  fraudulently 
or  wantonly  violated,  it  may  be  doubted  that  there  should  be  in 
any  case  specific  performance  enforced  where  a  verbal  contract  is 
rescinded,  unless  the  injury  be  such  as  could  only  be  redressed  by 
specific  performance.  The  terms  of  a  verbal  contract  are  so  likely 
to  be  misunderstood,  or  not  remembered,  that  a  strict  rule  of  specific 
enforcement  might  lead  to  great  hardships  and  injustice.  Whilst 
undoubtedly,  as  a  general  rule,  such  contracts  should  be  strictly 
performed,  it  possible,  yet  the  penalty  of  their  violations  should  be 
compensation  for  the  injuries  arising  therefrom. 

Specific  enforcement  might  lead  to  consequences  which  would  be 
oppressive,  and  far  beyond  just  compensation  for  the  injury  inflicted. 
The  honest,  confiding  man,  might  become  the  prey  of  the  artful  or 
dishonest,  if  he  were  compelled  to  render  specific  performance.  He 
should  be  allowed  to  rescmd  a  hard  bargain  with  no  other  penalty 
than  compensation  for  the  injury  which  may  arise. 

The  plaintiff  does  not  appear  to  have  suffered  anv  damage,  and 
if  he  has,  it  does  not  appear  that  he  has  not  a  full  and  complete 
remedy  at  law.  This  compels  us  to  refuse  his  prayer  for  specific 
performance. 

The  bills  are  dismissed. 

J.  Warren  Ooulston^  and  Isaac  Oerhart,  Esqs.,  for  plaintiff. 

R  P.  White,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  38,  p.  138.] 

Watson  vs.  Railroad  Company. 

lu  this  cane,  two  successive  Juries  found  in  favor  of  the  plaintiff,  assessing  the  damages 
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much  higher  than  the  value  of  the  land  taken,  as  the  evidence  was  viewed  by  the 
court,  in  whose  opinion,  indeed,  the  piaintiM'  was  not  injured  at  all  by  the  con- 
struction  of  the  defendant's  works.  Out  of  respect  to  the  venlict  of  the  jurv  it  was 
not  set  aside  a  second  time,  but  its  amount  was  reduced  by  such  a  sum  as  the  testi- 
mony imperatively  demanded. 

Rule  for  new  trial.     Opinion  delivered  April  2,  1881,  by 

Ludlow,  P,  J. — It  is  not  an  easy  matter  to  decide  the  only  question 
now  before  us  in  this  case. 

The  railroad  company  did  undoubtedly  run  through  the  land  of 
the  plaintiff,  and  dia,  in  fact,  take  a  strip  of  considerable  length,  and 
about  sixty  feet  in  width. 

As  in  every  case  of  this  nature,  a  multitude  of  witnesses  were  ex- 
amined, and  the  most  conflicting  testimony  was  produced. 

On  one  side,  damages  were  estimated  at  many  thousands  of  dol- 
lars, while,  upon  the  other  hand,  it  was  in  evidence  that  not  only 
had  the  plaintiff  received  no  damage,  but  that  he  had  been  bene^ 
fited  to  a  considerable  extent 

The  first  jury  empanelled  in  Delaware  county  pronounced  in 
favor  of  the  defendants;  from  this  decision  an  appeal  was  Uiken, 
and  the  cause  transferred  to  this  county  for  trial ;  here  it  has  been 
tried  twice ;  the  first  jury  giving  a  verdict  for  $14,000,  which  this 
court  set  aside,  and  now  we  have  a  second  verdict,  and  for  the  sum 
of  $11,000. 

Amid  the  confusion  necessarily  produced  hy  conflicting  testimony, 
it  is  not  to  be  wondered  at  that  different  juries  have  arrived  at  dif- 
ferent results;  and  while  to  the  jury  we  must  look  for  a  decision 
upon  the  evidence,  yet  the  law  has  wisely  confided  to  the  court  the 
final  supervision  of  the  result,  so  that,  with  an  impartial,  unpreju- 
diced and  practised  eye,  injustice  may  not  be  done. 

The  difficulty  in  cases  of  this  description  is,  that  no  standard 
measure  of  damages  is  to  be  found  by  which  either  the  court  or 
jury  may  be  guided.  One  jury  may  believe  the  witnesses  for  the 
plamtiff,  and  another  those  of  the  defendant ;  while  both  juries  may 
erect  either  a  partial  or  fanciful  standard  of  damages,  and  both  may 
arrive  at  an  unjust  result. 

In  the  present  instance,  had  I  been  called  upon  to  decide  the 
question  of  fact  involved,  I  would,  it  is  probable,  under  the  evi- 
dence, have  settled  the  question  in  favor  or  the  defendant,  and  that 
result  would  have  been  reached,  upon  a  comparison  of  the  testimony 
upon  both  sides,  with  a  strong  inclination  to  pay  to  the  last  farthing, 
every  dollar  of  damage  which  the  owner  of  the  land  had  suffered. 

It  may  be  asked,  why  not  again  set  aside  this  verdict? 

My  answer  is,  that  the  case  has  been  tried  twice,  and  two  juries 
have  reached  a  result  in  favor  of  the  plaintiff. 

Why  then  not  discharge  the  rule? 

The  answer  is  equally  plain :  under  the  evidence  in  this  cause, 
assuming  that  weight  is  to  be  given  to  the  plaintiff^'s  witnesses,  it  is 
our  conviction,  upon  a  review  of  all  the  testimony,  that  this  verdict 
is  too  high,  and  is  therefore,  under  any  view  of  the  case,  to  a  certain 
extent,  unjust. 

It  is  manifest  that  the  standard  adopted  by  the  jury  cannot  have 
been  the  average  of  damages  sworn  to  oy  the  plaintiffs  witnesses,  if 
15  Vol.  15. 
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it  had  been,  the  verdict  is  much  too  small.  If  that  standard  was 
the  value  of  the  land  taken,  then  the  Verdict,  under  our  view  of  the 
evidence,  is  too  large.  The  jury  have,  however,  rendered  a  second 
verdict,  and  we  are  Dound  to  respect  it.  This  we  now  do,  by  per- 
mitting it  to  stand,  only  so  far  modifving  it,  as  our  review  of  the 
testimony  on  both  sides  imperatively  (iemands. ' 

If  the  plaintifif  will,  within  two  weeks  from  this  date,  file  a  remit- 
titur of  all  sums  above  $7,000,  rule  discharged,  otherwise  rule  abso- 
lute. 

A,  Sydney  Biddle,  J,  B.  Hinkson^  and  R.  C.  McMurtrie,  Esqs.,  for 
plaintiffs. 

Thomas  Hart,  Jr.y  Esq.,  and  Hon.  Wm.  Ward,  for  defendant 

[Leg.  Int.,  Vol.  38,  p.  167.] 

The  Oil  Creek  &  Allegheny  Railroad  Company  et  al.  vs.  The 
Kersey  Oil  &  Mineral  Company  et  al. 

Interlocutory  order  referring  the  finding  as  to  amount  of  damages  to  the  master. 

Opinion  delivered  March  29,  1881,  by 

LuDiX)W,  P.  J. — It  is  impossible,  in  tne  present  condition  of  this 
record,  to  render  a  final  decree  which  shall  be  at  all  satisfactory  to 
us. 

This  court  has,  in  an  elaborate  opinion,  decided  against  the  de- 
fendants, and  thereupon  they  were  directed  to  account 

The  master  has  reported  to  us  three  distinct  accounts,  and  the 
defendants  are  brought  in  debt  to  the  plaintiffs  in  sums  which  range 
from  $3,298.75,  with  interest  thereon,  up  to  $37,598.50.  The  claim 
made  at  the  argument  amounted  to  $428,753.38. 

We  do  not  wonder  that  the  master  stated  the  probable  result  of 
the  evidence  in  three  different  ways,  for  the  testimony  of  the  plain- 
tifif was  of  the  most  general,  wholesale,  if  that  term  may  be  used,  and 
vague  character,  and  we  can  understand  how,  with  nothing  but  this 
kind  of  evidence  in  the  cause,  the  defendants'  attorney  declined  to 
produce  the  books,  etc.,  of  the  defendants. 

It  is  certain,  however,  that,  under  the  opinion  of  the  court,  some 
damage  has  resulted  to  the  plaintififs,  and  it  may  very  well  be  that 
if  the  defendants  now  close  their  mouths,  and  decline  to  throw  any 
light  on  the  case,  every  intendment  of  law  will  be  against  them ; 
but  the  court  requires  the  information  or  a  refusal  to  give  it,  with 
tlie  proper  knowledge,  our  task  will  be  comparatively  light,  without 
it,  we  snail  know  what  to  do. 

For  the  purpose  of  enabling  the  defendants  to  produce  testimony, 
we  shall  refer  the  case  to  a  master,  with  instructions  to  report  to 
us  at  the  expiration  of  ninety  days  from  the  date  of  this  order. 

Win.  H.  Armstrongj  Esq.,  for  plaintiff. 

Saml.  G.  Thompson,  Esq.,  for  defendants. 

[Leg.  Int.,  Vol.  38,  p.  260.] 

Megargee  vs.  Insurance  Company. 

upon  the  return  of  a  rule  to  produce  books  and  papen,  the  court  will  consider  not 
only  questions  as  to  the  materiality  and  pertinency  of  th«ir  contents,  but  also  ai  to 
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whether  they  are  in  the  possession  or  under  the  control  of  the  party  upon  whom  the 
rule  is  taken. 

Rule  to  produce  books  and  papers  at  the  triaL 

Opinion  delivered  July  2,  1881,  by 

FiNLETTER,  J. — The  practice  of  "the  courts  upon  the  hearing  of 
rules  such  as  this  has  perhaps  not  been  uniform,  or  at  least  has  not 
been  so  understood. 

On  the  one  hand  it  is  held  that  pertinency  alone  may  be  con- 
sidered, all  other  questions  being  deferred  for  the  action  of  the 
court  at  the  trial.  On  the  other  hand,  it  is  held  that  certain  mat- 
ters, as  inability  to  produce  or  non-existence,  should  also  be  deter- 
mined upon  the  hearing  of  the  rule. 

This  confusion  or  contrariety  may  have  arisen  from  the  fact  that 

Eractically  the  effect  is  the  same,  as  inability  to  produce  at  the  trial 
as  always  been  a  complete  answer  to  the  order  of  court. 

If  it  were  a  matter  now  to  be  considered  for  the  first  time,  doubt- 
less it  would  be  better  to  hold  that  all  these  questions  should  be  de- 
termined upon  the  hearing  of  the  rule.  Why  should  an  order  be 
made  when  the  non-existence  of  the  books  or  papers  can  be  shown  ? 
And  if  the  evidence  of  that  fact  be  contradictory  why  interrupt  the 
orderly  course  of  a  trial  by  its  investigation  ?  In  all  other  proceed- 
ings preliminary  questions  are  settled  before  the  time  of  trial ;  and 
there  seems  to  be  no  good  reason  why  this  matter  should  be  an  ex- 
ception. 

However  this  may  be,  a  practice  of  eighty-five  years  should  not  be 
departed  from  without  very  good  reasons.  It  is  therefore  important 
to  ascertain  what  the  practice  has  been  and  adhere  to  it,  unless  wo 
find  it  inconvenient 

In  Rose  vs.  King,  5  S.  &  R.  245,  C.  J.  Gibson  says :  "  This  pro- 
ceeding being  in  the  nature  of  a  bill  of  discovery  the  party  to  be 
affected  ought  to  have  a  fair  opportunity  to  answer  the  matter 
charged.  According  to  the  mode  I  have  indicated,  the  application 
for  the  order  should  be  grounded  on  an  affidavit  deserimng  with 
reasonable  certainty  the  books  or  papers  alleged  to  be  withheld,  and 
containing  a  positive  averment  that  they  are  material  to  the  issue, 
and  exclusively  in  the  power  of  the  party  against  whom  relief  is 
sought."  In  Tuttle  vs.  Mechanics'  and  Tradesmen's  Loan  Co.,  6 
Wharton,  216,  Sergeant,  J.,  savs :  "  It  is  when  the  rule  is  about  being 
granted  that  the  party  should  make  his  objections  if  he  relies  on 
them;  and  if  they  are  valid  the  rule  will  be  refused  or  modified  accord- 
ing to  circumstances."  In  Skinner  vs.  Perot,  et  aL,  1  Ashmead,  58,  it  is 
said :  "  On  full  consideration  of  the  case  of  Rose  vs.  King,  5  S.  &  R. 
241,  and  of  the  arguments  of  counsel,  we  are  of  opinion  that  the 
plaintiff's  aflBdavit  is  sufficient  to  put  the  defendants  to  determine 
whether  they  will  deny  upon  oath  that  the  books  and  papers  re- 
ferred to  are  in  their  custody  or  power ;  if  they  do  the  plaintiff* 
must  produce  evidence  before  he  can  have  the  rule  or  order  which 
he  prays  for.  If  they  do  not,  the  plaintiff 's  own  oath,  if  sufficiently 
full  and  explicit,  is  conclusive.  It  contains  all  that  the  Supreme 
Court,  in  the  cases  cited,  say  it  should  contain,  and  as  the  defead- 
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ants  have  not  chosen  to  controvert  it,  let  the  plaintiff  have  a  rule  on 
the  defendants  to  produce  the  books  and  papers  on  trial,  or,  in  de- 
fault, judgment." 

These  cases  certainly  establish  the  earliest  practice  which  must 
have  been  followed  by  the  Court  of  Common  Pleas  and  District 
Court,  without  question,  as  no  subsequent  case  in  either  court,  ap- 
pears in  the  reports. 

The  dicta  of  the  judges  of  the  District  Court  seem  to  confirm 
this  view.  In  Odeman  vs.  Spencer^  1  Phila.  271,  it  is  said :  "It  will 
not  do  for  a  party  called  upon  to  produce  a  book,  which  was  once 
his,  to  allege  that  he  had  handed  it  over  to  another  person.  If  it 
be  really  and  truly  beyond  his  control  he  can  show  that  upon  the 
trial." 

This  seems  only  to  follow  Gilpin  vs.  Howell,  5  Barr,  41,  in  giving 
the  right  to  show  upon  the  trial  inability  to  produce  the  book.  That 
the  party  had  handed  it  to  another  was,  perhaps,  the  best  reason 
why  the  rule  to  produce  was  made  absolute.  At  all  events  it  did 
not  appear  that  he  could  not  have  produced  it,  or  would  not  be 
able  to  produce  it  at  the  trial.  This  decision  is  predicated  upon 
possession  and  control  of  the  book,  and  is  hardly  an  authority  for  a 
case  in  which  the  existence  of  the  books  is  denied. 

In  Foster  vs.  Sandeman,  5  Phila.  133,  the  defendant  obtained  a 
peremptory  rule  for  the  production  at  the  trial  of  the  original  bills 
of  parcels  and  invoices  of  the  goods  averred  to  have  been  bought  by 
the  plaintiff  for  his  own.  Various  documents  were  produced  at  the 
trial  of  the  cause  in  response  to  this  rule,  but  no  mvoices  or  bills 
of  parcels  of  goods  bought  for  him,  as  the  rule  required.  And  this 
discrepancy  was  sought  to  be  explained  and  removed  by  an  affida- 
vit. In  deciding  this  question  Judge  Hare  says :  "  The  settled  prac- 
tice of  this  court  has  been,  since  the  case  of  Crilpin  vs.  Howdly  when 
the  ruling  of  the  president  judge  was  affirmed  on  error,  to  regard  a 
rule  for  the  production  at  the  trial,  as  a  rule  nm;  not  rendering 
their  production  obligatory,  if  sufficient  cause  is  shown  why  they 
cannot  be  produced." 

Evidently  the  only  question  decided  was  the  right  to  avoid  the 
effect  of  the  rule  at  the  trial  by  a  sufficient  answer. 

It  appears  from  a  subsequent  part  of  that  decision  that  inability 
to  produce  books  or  papers  might  have  been  efficacious  to  prevent 
the  order  to  produce.  The  learned  judge  says :  "  The  difficulty 
probably  arose  from  a  misapprehension  of  the  instructions  given 
by  the  parties  living  at  a  distance,  which  led  to  an  erroneous  state- 
ment of  the  plaintiff's  case  in  the  first  count  of  the  declaration,  and 
induced  counsel  to  suffer  the  rule  to  be  made  absolute  in  the  form 
in  which  it  was  asked  for  by  the  defendant." 

Since  the  organization  of  our  courts  this  subject  has  been  passed 
upon  by  three  of  our  courts.  Exchange  Ins,  Go,  vs.  Michenery  C.  P. 
Jso.  1,  5  W.  N.  C.  36.  Rule  to  produce  plaintiff's  charter  of  incor- 
poration. The  plaintiffs  answered  that  their  charter  was  not  such 
an  instrument  as  was  required  to  be  produced  at  the  trial  under 
the  act;  and  also,  that  there  is  not  within  the  plaintiffs'  possession 
or  control  any  charter  of  incorporation. 
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Hennershotz,  for  the  rule,  said :  "  The  answer  is  insuflftcient  in 
that  it  does  not  account  for  the  present  inability  of  plaintiffs  to  pro- 
duce the  charter." 

The  Court. — "  The  answer  of  the  plaintiffs  concerning  the  charter 
of  incorporation  is  insufficient" 

It  would  seem  from  this  case  that  inability  to  produce  books  or 
papers  could  be  raised  and  determined  upon  the  hearing  of  the 
rule. 

In  Leonard  vs.  Sharji,  1  W.  N.  C.  345,  C.  P.  No.  2,  the  answer  of 
the  plaintiff  denied  the  present  possession  of  the  note,  but  did  not 
set  forth  what  had  become  of  it.    The  rule  was  made  absolute. 

In  Robina  vs.  HanaeU,  1  W.  N.  C.  314,  C.  P.  No.  3,  the  answer  set 
forth  that  part  of  the  books  had  been  destroyed  by  fire.  For  the 
rule,  it  was  contended  that  the  facts  set  up  in  the  affidavit  were 
only  available  on  the  trial ;  the  only  question  under  the  act  was  to 
the  pertinency  of  the  papers.  Per  Curiam.  The  order  must  be 
limited  to  the  books  and  papers,  the  custody  of  which  is  not  denied. 
Rule  absolute  as  thus  qualined. 

This  practice  was  confirmed  by  the  same  court,  January  15, 1881, 
in  Townsend  vs.  Casaelberry. 

We  have  not  been  able  to  find  that  the  practice  reported  in  Rose 
vs.  King,  5  S.  &  R.  245,  and  in  Skinner  vs.  Perot  et  ol,  1  Ashmead, 
58,  has  been  in  any  particular  departed  from  or  varied.  It  should 
therefore  be  followed. 

Rule  absolute  as  to  books  and  papers  admitted  to  be  in  possession 
of  the  defendants. 

Concurring  opinion  delivered  by 

LuDFX)w,  P.  J. — ^The  question  presented  nnd  decided  in  the  opin- 
ion of  the  court,  is  one  under  the  authorities  of  some  difficulj^.  It 
was  always  proper  u|K)n  the  return  of  the  rule  to  file  an  affidavit 
denying  the  materiality  or  pertinency  of  the  papers  to  be  produced, 
but  as  the  rule,  even  when  made  absolute,  was  only  a  rule  nm,  it 
seemed  to  me  that  if  tlie  materiality  or  pertinency  of  the  books, 
papers,  etc.,  etc.,  was  admitted,  the  rule  should  in  any  event  be 
made  absolute,  for  at  the  trial  the  judge  then  presiding,  must,  if  the 
fact  is  doubted  or  denied,  hear  evidence  upon  the  question  of 
^*  possession  or  power." 

When  the  rule  is  made  absolute,  nothing  more  is  settled  than  the 
question  of  materiality  and  pertinency.  After  consultation  with 
two  of  the  judges  of  the  old  District  Court,  I  have  come  to  the  con- 
clusion to  concur  in  the  judgment  of  the  court,  with  the  following 
qualifications,  viz. : 

1st  That  the  question  of  the  ^possession  or  power"  over  the 
papers,  is  an  open  one,  to  be  decided,  if  necessary,  at  the  trial. 

2d.  That  the  order  of  the  court  settles  no  questions  of  iden- 
tification or  of  admissibility  of  papers,  books,  etc.,  as  evidence. 

3d.  That  where  great  practical  inconvenience  may  result  from 
4he  actual  production  of  books  or  papers,  the  court  may  make  a 
special  order  to  permit  the  said  books  and  papers  to  be  examined 
by  the  adverse  party  or  his  attorney,  and  copies  thereof  to  be  made 
to  be  used  at  the  trial  without  further  authentication. 
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As  I  believe  the  opinion  of  the  court,  with  the  qualifications 
stated,  will  settle  the  practice,  as  far  as  we  can  do  it,  upon  a  firm 
basis,  I  surrender  any  individual  opinion  heretofore  entertained  for 
the  sake  of  uniformity  of  practice,  and  to  the  end  that  no  injustice 
may  be  done  to  any  suitor  in  this  tribunal. 

John  J,  Ridgway,  Jr.,  and  D.  Dougherty ^  Esqs.,  for  the  rule. 

Hon.  William  A.  Porter  and  Henry  J,  McCarthy,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  4.] 
In  the  matter  of  Henry  B.  Tener  * 

It  is  the  duty  of  oounciU  to  approve  the  bond  of  a  city  oflficer  "  as  the  bond  of  city 

officers  are  now  approvedL"  unless  a  legal  reason  exists  wiiy  they  should  not  do  so. 

The  performance  or  an  official  duty  of  the  select  and  common  councils  of  the  city 

may  be  compel le<l  by  mandamus. 
It  is  not  permitted  for  a  third  party  like  councils  arbitrarily  to  determine  whether 

this  or  that  act  of  assembly  is  in  force,  or  whether  the  receiver  of  taxes  has  the  right 
'   to  make  any  certain  appomtment. 
Yerkes,  J.,  concurs  as  to  the  judgment,  but  dissents  partially  to  the  reasons  therefor. 

Opinion  delivered  December  31,  1881,  by  I 

Ludlow,  P.  J. — This  case  now  comes  before  the  court  upon  a  de- 
murrer to  an  alternative  writ  of  mandamus.  It  appears  very  plainly 
from  the  pleadings  in  the  cause,  that  the  relator,  Henry  B.  Tener, 
received  an  appointment  as  collector  of  outstanding  or  delinquent 
taxes  from  the  receiver  of  taxes  of  the  city,  in  place  ^f  William 
Donohugh,  removed  from  the  office.  This  appointment  was  made 
under  and  by  virtue  of  certain  acts  of  assembly  relating  to  the  sub- 
ject, the  legal  construction  of  which  has  been,  and  doubtless  will  be 
the  subject  of  contention.  In  accordance  with  the  requirements  of 
certain  ordinances  of  the  city,  the  appointed  officer,  in  due  form  of 
law,  presented  his  bond,  with  what  appeared  to  be  abundant  security, 
to  the  councils  of  the  city  for  approval.  One  branch,  the  common 
council,  with  unanimity,  Approved  the  bond.  The  select  council, 
however,  refused  so  to  do. 

The  demurrer,  of  course,  admits  the  truth  of  every  fact  stated  in 
the  alternative  writ,  and,  as  it  is  alleged  that  the  act  of  select  council 
was  without  "  cause  or  reason,"  we  assume  it  to  be  a  fact,  that  no 
cause  existed,  and  that  the  act  of  refusal  was  an  arbitrary  exercise 
of  power. 

(Jan  the  councils  thus  act  at  this  stage  of  the  case  ?  That  is  the 
question  now  to  be  decided.  It  will  be  noted  that  until  the  bond  is 
approved  the  appointed  officer  is  unable  to  maintain  before  the 
courts  an^  right  to  which  he  may  be  entitled.  If,  as  a  legal  propo- 
sition, it  IS  true  that  upon  this  investigation  the  court  must  decide 
the  question  of  the  legal  title  to  the  office,  then  upon  the  point  now 
Ainder  consideration,  unless  Mr.  Tener  receives  a  legal  appointment, 
the  councils  would  not  be  bound  to  approve  the  bond.  A  majority 
of  the  court  are  of  the  opinion  that  it  is  our  duty  to  enforce  the  per- 
formance of  an  act  which,  by  law,  the  councils  were  bound  to  per- 
form.   If  this  act  involved  the  amotion  of  a  member,  or  his  abso- 

♦AflSrmed  by  the  Supreme  Court,  January  Term,  1882,  No.  212. 
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lute  induction  into  an  office,  we  might  pause,  but  where  the  duty 
seems  to  be  simply  preliminary,  and  may  involve  hereafter  other 
and  far-reaching  questions,  we  have  determined  that  the  relator  has 
the  legal  right  tnoroughly  to  equip  himself  for  the  office,  so  that  he 
may  be  in  a  position  to  assert  his  legal  rights. 

The  duty  of  councils  was  simply  to  approve  the  bond  "  as  the 
bonds  of  city- officers  are  now  approved,^'  unless  a  legal  reason  ex- 
isted why  they  should  not  do  so.  To  permit  a  third  party  arbitra- 
rily to  determine  whether  this  or  that  act  of  assembly  was  in  force, 
and  whether  the  receiver  of  taxes  had  the  right  to  make  this  or  any 
appointment,  was  to  confound  things  legislative  and  judicial,  to  erect 
a  tribunal  unknown  to  the  laws,  and  to  determine  under  the  special 
facts  of  this  case,  whether  or  not  a  ministerial  duty  should  be  per- 
formed. 

It  is  possible  that  a  case  might  arise  where  an  officer  unknown  to 
the  laws  might  assume  to  act,  and  thrust  before  councils  an  unau- 
thorized bond,  but  that  would  be  an  extreme  case,  and  is  not  the 
one  now  before  us.  For  here,  an  officer  known  to  the  laws,  to  wit: 
the  receiver  of  taxes,  appoints  another  officer  also  known  to  the 
laws,  to  wit :  a  collector  of  outstanding  and  delinquent  taxes,  and 
the  approval  of  his  bond  is  arbitrarily  refused.  By  way  of  illustra- 
tion, can  it  be  possible  that  wherever  the  bond  of  any  officer  holding' 
a  certificate  of  election,  and  who  is  obliged  to  give  security,  is  pre- 
sented, its  approval  may  be  refused,  and  upon  the  ground  that  the' 
election  iacontested  ?  Must  any  court  in  such  a  case,  and  in  a  mul-' 
titude  of  others  which  might  be  named,  in  determining  whether  a 
peremptory  writ  of  mandamus  shall  issue,  go  into  an  examination 
of  questions,  either  of  law  or  of  fact,  to  determine  the  title  to  the 
office?    We  think  that  to  put  this  Question  is  to  answer  it.  ' 

We  are  not,  however,  without  authority  to  sustain  the  views  here^ 
tofore  expressed,  and  thus  sanction  that  which  to  the  majority  of 
the  court  appears  to  be  sound  in  principle.  In  Lamb  vs.  Lt/nd,  8  Wr. 
336,  our  Supreme  Court  held  directly  that  "the  performance  of  an 
official  duty  of  the  select  and  common  councils  of  the  city  may  be 
compelled  by  mandamus." 

In  this  cause,  the  select  council  undertook  to  determine  the  legal 
rights  of  certain  members  of  the  common  council,  and  the  court 
decided  that  their  duty  was  prescribed  by  law,  and  that  they  could 
do  nothing  but  perform  it.  The  principle  decided  is  broad  enough' 
and  strong  enough,  we  think,  to  rule  this  case.  To  this  point  in  this 
cause,  my  brother  Finletter  and  myself  go  for  the  present;  we  have' 
very  decided  views  upon  the  other  legal  propositions  which  arise  in 
this  case,  but  at  this  time  we  will  not  express  them.  • 

Our  brother  Yerkes  does  not  agree  with  the  majority  in  the  abov.e 
opinion,  but  thinks,  under  another  view  of  the  law,  which  he  will 
state,  that  the  writ  ought  to  issue.  While,  therefore,  different  reasons' 
may  be  assigned  for  the  final  order  about  to  be  made,  we  are  unani-i 
mously  of  the  opinion  that  judgment  upon  this  demurrer  must  be 
for  the  relator  in  this  writ.  Let  the  judgment  accordingly  be  so' 
entered  of  record,  and  let  the  peremptory  writ  of  mandamus  be' 
^Warded. 
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Concurring  opinion  delivered  by 

Yerkes,  J. — It  seems  to  me  that  the  question  before  us  is  not  so 
much  what  councils  should  have  done  as  what  we  shall  force  them 
to  do.  It  must  be  conceded  that  before  us  the  relator  must  show  a 
clear  legal  right  to  the  relief  sought  I  cannot  see  how  he  can  have 
such  a  right  unless  he,  upon  the  approval  of  his  securities  and  the 
performance  of  other  prerequisites,  would  have  a  perfect  title  to  the 
office.  The  respondents  in  their  sworn  demurrer  aver  that  all  power 
of  appointment  is  taken  away  by  the  act  of  February,  1881,  and 
that  the  power  of  removal  conferred  by  the  constitution  does  not 
apply  to  this  office.  I  cannot  agree  that  such  questions  are  imma- 
terial. I  think  the  doctrine  just  announced  may  be  injurious.  It 
seems  to  go  to  this  extent :  Had  the  term  of  Mr.  Donohugh  expired 
last  spring,  before  the  act  of  February,  1881,  was  declared  unconsti- 
tutional, and  had  he  been  reappointed  by  the  then  receiver  of  taxes, 
it  would  have  been  the  duty  of  councils  to  have  approved  his  bond, 
and  the  courts  should  have  compelled  such  approval  irrespective  of 
the  validity  or  invalidity  of  the  act  abolishir^  the  office.  In  other 
words,  even  if  the  office  had  been  abolished  effectually  by  that  act, 
councils  would  have  been  compelled  to  do  the  last  act  essential  to 
his  assuming  the  office  which  he  would  have  held  until  removed  by 
quo  vxtrranto. 

No  injury  is  done  to  the  relator,  if  my  view  is  correct,  as  he  can 
maintain  his  right  in  this  proceeding.  Believing  that  we  should  be 
satisfied  of  the  validity  of  the  relator's  title  to  the  office,  except  so 
far  as  bontl  and  oath  are  concerned,  I  dissent  from  the  opinion  of 
the  court. 

I  agree  to  the  judgment  because  the  objections  raised  to  the  title 
of  the  relator  have  been  settled  by  authority  that  we  should  follow.-* 
This  court  decided,  in  the  cases  of  Dkey  vs.  The  Giiy^  38  L^.  Int. 
157,  and  Baldwin  vs.  The  City,  Id.  157, 469,  that  those  gentlemen  were 
public  officers  within  the  13th  section  of  article  III.  of  the  consti- 
tution. If  this  is  so,  those  officers  and  the  collector  of  delinquent 
taxes  niust  be  officers  within  the  3d  section  of  article  VI. 
^  It  was  contended  that  the  act  of  February,  1881,  was  constitu- 
tional, except  so  far  as  it  conferred  powers  by  bare  reference  to  other 
acts  of  assembly.  The  court,  in  Donohugh  vs.  Roberts,  mUe,  page  144, 
however,  decided  the  whole  act  unconstitutional,  because  the  opera- 
tive clause  was  invalid  because  of  it  so  conferring  powers.  I  do 
i>ot  feel  inclined  to  enter  upon  a  discussion  of  the  decision  of  any  of 
our  co-ordinate  courts.  In  this  case  it  would  be  manifestly  im- 
proper, since  Mr,  Donohugh,  who  was  a  party  to  that  case,  holds  his 
office  now  by  its  authority.  Were  this  court  to  announce  a  different 
view  from  Cbmmon  Pleas  No,  2,  we  would  have  one  court  deciding 
an  act  unconstitutional,  which  abolished  an  office,  and,  as  a  conse- 
(juence,  keeping  the  incumbent  in,  and  another  court  of  concurrent 
jurisdiction  holding  the  same  act  constitutional,  and  preventing  an 
otherwise  lawfully  appointed  successor  of  that  same  incumbent 
from  qualifying  for  the  place.  It  would  be  a  pointed  illustration 
of  the  law's  uncertainty. 

Following  these  decisions,  I  see  no  objection  to  the  relator's  right,, 
and  I  therefore  concur  in  the  judgment. 
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Alfred  Moore^  Jos.  L.  Caven^  and  Farman  Sheppard,  Esqs.,  for  re- 
lator. 
John  G,  Johnson,  Esq.,  for  respondent. 

[Leg.  Int,  Vol.  39,  p.  70.] 
Centner  vs.  Ulmer,* 

The  kinds  of  proof  proper  in  questions  of  handwriting  are : 

1.  Comparison  to  be  made  bj  the  jury  between  the  paper  in  dispute  and  well-authen- 

ticated writinss  of  the  party. 

2.  Witnesses  who  nave  knowledge  of  the  handwriting. 

3.  Experts  may  be  examined  to  prove  forged  or  simulated  writings,  and  maj  give  the 

e<inclusions  of  skill  in  such  cases. 
A  witness  is  not  competent  to  testify  in  more  than  one  of  these  capacities,  and  neither 

class  of  witnesses  can  compare  genuine  writings  with  the  contested  writing  and 

give  conclusions  therefrom ;  that  is  solely  for  the  jury. 
IVavis  vs.  Brown^  7  Wright,  1,  followed. 

Rule  for  a  new  trial.     Opinion  delivered  February  18,  1882,  by 

Finletter,  J. — We  do  not  consider  it  necessary  to  discuss  any  of 
the  reasons  filed  except  the  7th,  8th  and  9th,  which  relate  to  the  tes- 
timony of  an  expert. 

Travis  vs.  Brown,  7  Wright,  1,  evidently  was  intended  to  define 
the  kinds  of  proof  which  would  be  proper  in  questions  of  hand- 
writing. 

They  are,  first,  Comparison  to  be  made  by  the  jury  between  the 
paper  in  dispute  and  well  authenticated  writings  of  the  party. 

Secondly,  Witnesses  who  have  knowledge  of  the  handwriting ;  and 

Thirdly,  Experts  may  be  examined  to  prove  forged  or  simulated 
writings,  and  may  give  the  conclusions  of  skill  in  such  cases  as  have 
been  mentioned  and  their  like. 

It  is  clearly  settled  that  a  witness  is  not  competent  to  testify  in 
more  than  one  capacity.  He  cannot  give  his  opuiion  from  a  knowl- 
edge of  the  handwriting  and  as  an  expert,  nor  can  he  be  examined 
as  an  expert  if  he  has  such  knowledge. 

Neither  class  of  witnesses  can  compare  genuine  writings  with  the 
contested  writing  and  give  conclusions  therefrom.  That  is  solely 
for  the  jury. 

In  defining  what  an  expert  is,  p.  14,  the  court  has  used  language 
which  might  be  construed  to  be  in  conflict  with  one  of  these  con- 
clusions. He  says :  "  But  when  a  witness,  skilled  in  general  chirog- 
raphy,  but  possessing  no  knowledge  of  the  handwriting  under  in- 
vestigation, is  called  to  compare  that  writing  with  other  genuine 
writings  that  have  been  brought  into  juxtaposition  with  it,  he  is 
strictly  an  expert."  If  this  language  cannot  be  reconciled  with  the 
principles  announced,  it  must  be  regarded  as  dictum  only.  In  any 
event  we  must  be  controlled  by  what  appears  to  be  decided. 
.  It  has  been  contended  that  the  words  **  and  to  give  the  conclu- 
sions of  skill  in  such  cases,"  opens  up  the  whole  field  of  controversy 
and  evidence  to  the  expert  for  his  "  conclusions  of  skill." 

A  simpler  and  more  rational  construction  would  be  to  confine 
them  to  the  "  forged  or  simulated  writings."  This  view  is  confirmed 
by  what  follows  on  the  same  page,  namely :  "  If  the  court  were  sat- 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1882,  No.  307. 
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isfied  that  C.  L.  Ward  was  an  expert  he  was  competent  to  express 
an  opinion  whether  the  signature  was  feigned  and  simulated  or 
natural  and  genuine." 

It  was  argued  that  Reese  vs.  Reese^  7  W.  N.  C.  275,  overruled  Travis 
vs.  Brotoriy  or  at  least  extended  the  sphere  of  the  evidence  of  ex- 
perts. 

From  the  argument  of  counsel  and  the  opinion  of  the  court,  it, 
may  be  inferred  that  the  doctrine  of  Travis  vs.  Brown  was  not  called 
in  question. 

,  In  Travisvs,  Brown  the  expert  was  allowed  to  testify  that  the  body 
of  the  note  and  the  signature  was  written  by  the  same  hand.  It  is 
but  a  corollary  from  this,  that  an  expert  should  be  allowed  to  testify 
that  they  were  written  by  different  persons.  There  is  no  warrant  for 
the  idea  that  the  opinion  of  the  expert  should  be  extended  to  writ* 
ings  otherwise  proved. 

•  The  defendant  offered  to  prove  by  the  expert  the  character  and 
general  uniformity  of  execution,  and  the  peculiarities  of  the  genuine 
signature  of  L.  D.  Bek,  and  the  minute  structure  of  some  parts  of 
tlie  same. 

It  was  conceded  that  this  could  not  be  done  as  to  matters  which 
the  jurv  could  ascertain  by  inspection,  and  that  it  was  for  the  pur- 
pose of  instructing  the  jury  in  those  things,  only  to,  be  observea  by 
an  expert.  The  avowed  object  was  to  give  the  genuine  signatures 
the  characteristics  which  they  bore  to  the  eye  of  the  expert. 

It  is  manifest  that  this  would  give  to  these  signatures,  which  were 
to  be  compared  by  the  jury  with  the  note  in  controversy,  an  addi7 
tional  characteristic,  depending  only  on  the  opinion  of  the  expert. 
Jf  the  contested  writing  was  genuine;  it  would  also  have  this  ideal 

feculiarity.  But  how  are  the  jury  to  discover  it?  They  cannot 
now  that  it  does  or  does  not  exist.  Nor  would  there  be  any  way 
to  ascertain  this  knowledge,  as  the  offer  did  not  propose  to  submit 
the  contested  writing  to  the  same  ordeal.  How  could  that  be  evi- 
dence to  assist  the  jury  in  comparing  two  things  which  threw  an 
artificial  light  upon  one  and  left  tlie  other  in  darkness?  It  could 
pot  instruct  and  might  only  mislead. 

If  it  be  said  that  the  other  side  could  submit  the  contested  paper 
to  the  same  scrutiny,  what  would  that  be  but  permitting  the  expert 
to  compare  the  genuine  signatures  with  the  contested  one,  and  to 
give  his  opinion  upon  them  ?    This  he  is  expressly  forbidden  to  do. 

The  cases  cited  and  affirmed  in  Travis  vs.  Brown,  seem  to  establish 
these  views.  In  the  Bank  vs.  Whitehill,  10  S.  &  R.  113,  Duncan,  J., 
says:  "The  jury  must  decide  by  their  own  comparison,  trust  their 
own  eyes,  and  draw  their  own  conclusions  by  comparing  the  stand- 
ard, the  handwriting  acknowledged,  with  the  contested  paper,  and 
80  it  was  decided  in  6  Mod.,  and  so  it  only  could  be  deciaea." 

In  Lodge  vs.  Phifer,  11  S.  &  R.  636,  Tilghman,  C.  J.,  savs:  "  Evi- 
fience  has  been  received  in  some  cases  of  the  opinion  oi  a  man  (a 
clerk  in  the  post-office)  who  had  been  employed  in  the  business  of 
detecting  forgeries,  whether  a  certain  writing  shown  to  him  was  in  a 
natural  or  an  imitated  hand.  This  was  going  full  far  enough,  and  it 
has  not  been  thought  necessary  or  safe  to  go  further." 
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•  It  does  not  seem  to  be  a  judicious  thing  to  extend  the  province 
of  experts  in  writing.  They  must  in  the  nature  of  things  be  very 
few  in  number.  Upon  all  other  matters  in  which  the  testimony  of 
experts  are  needed  the  number  may  be  said  to  be  unlimited. 

AH  other  experts  give  their  reasons  for  their  opinions  and  the 
court  and  the  jury  can  test  the  opinions  by  the  reasons  given.  The 
expert  in  writing  gives  no  reason  for  his  opinion,  or  at  least  no 
reason  which  can  be  tested.  His  opinions  address  themselves  to 
the  faith  of  the  juror,  not  to  his  understanding. 

In  all  other  cases  the  opinions  of  experts  are  based  upon  fixed 
principles,  or  well  established  fact*,  which  all  may  know.  Upon 
what  principles  or  facts  are  the  opinions  of  experts  in  writing 
founded  ? 

If  ever  there  may  be  cause  to  enlarge  this  kind  of  testinfony  it 
will  not  be  in  a  case  like  the  present.  Here  was  a  note  witnessed 
by  two  reputable  citizens  who  had  known  the  maker  many  years. 
It  was  acknowledged  before  one  of  them,  an  alderman,  and  attested 
and  sealed  by  him.  Both  testified  that  the  maker  then  had  said 
that  he  knew  it  was  for  $5,000,  and  gave  the  reason  or  consideration 
for  making  the  note.  It  was  not  attempted  to  attack  these  witnesses 
in  any  direct  way.  And  yet  the  testimony  of  the  experts  could  not 
be  true  unless  these  witnesses  had  conspired  with  Gentner  to  com- 
mit a  forgery.  No  man's  home  stands  upon  a  surer  or  broader 
basis  than  this  note. 

Rule  discharged. 
'    Wm.  H.  Siaahe,  Esq.,  and  Hon.  K  Carroll  Brewster,  for  the  rule, 

Wm.  W.  Ker  and  F.  A.  Bregy,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  98.] 

The  Times  Company  vs.  Siebrecht. 

Equity  win  always  relieve  in  a  case  of  the  nature  of  foHeiture  an»l  not  permit  a  land- 
lora  to  entrop  his  tenant  by  establishing  a  certain  course  of  dealings,  and  then, 
without  notice,  suddenly  enter  up  a  judgment  and  eject  the  tenant. 

But  if  the  tenant  attempt  by  written  notice  to  claim  an  exact  compliance  with  any 
covenant  contained  in  the  lease,  by  such  an  act  he  puts  both  parties  ohcc  more  at 
arm's  length,  and  if  in  the  contest  he  overreaches  himself,  he  cannot  complain. 

.   Rule  to  open  judgment. 

This  was  an  action  of  ejectment  on  a  lease  for  non-payment  of 
rent,  in  accordance  with  the  terms  of  the  lease,  upon  which  judg- 
ment was  entered. 

The  evidence  shows  that  by  virtue  of  the  customary  dealings  be- 
tween the  parties  there  was  a  waiver  of  the  clause  which  retjuired 
the  rent  toi)e  paid  in  advance.  Rent  fell  due  January  1,  1882,  iii 
advance ;  no  d!^emand  had  been  made  therefor,  but  on  its  non-pay-» 
pient,  plaintiff  entered  judgment  on  the  lease  on  January  14,  1882, 
On  the  12th  of  January,  1882,  the  tenant  gave  the  landlord  a  writ- 
ten notice  that  he  demanded  his  full  "  three  months'  notice  for 
removal  previous  to  the  expiration  of  any  year  "  of  the  tenancy. 

Opinion  delivered  March  11,  1882,  by 

Ludlow,.  P.  J.— The  usual  course  of  dealings  between  the  parties 
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to  this  suit  had  been  such,  that  but  for  the  act  of  the  tenant  him- 
self, we  would  incline  to  open  this  judgment  and  tJius  relieve 
him. 

Equity  will  always  relieve  in  a  case  of  this  nature  against  a  for-r 
feiture,  and  will  not  permit  a  landlord  to  entrap  his  tenant  by 
estiiblishing  a  certain  course  of  dealing,  and  then,  without  notice, 
suddenly  enter  up  a  judgment  and  eject  the  tenant. 

The  case  before  us  is  an  exception  to  a  general  rule,  and  contains 
an  element  which  is,  we  think,  fatal  to  the  tenant.  On  the  12th  of 
January,  1882,  he  gave  a  written  notice  to  his  landlord  by  demand- 
ing his  full  "three  months'  notice  for  removal  previous  to  the  ex- 
piration of  any  year  "  of  the  tenancy. 

After  this  notice  the  landlord  had  a  right  to  believe  that  the  par- 
ties, no  longer  depending  upon  anv  course  of  business  theretofore 
established,  would  deal  at  arm's  length.  The  tenant  could  thus 
coinp(^l  an  exact  compliance  with  any  covenant  contained  in 
the  lease,  so  could  the  landlord,  and  if  in  this  contest  the  tenant  has 
overreached  himself  he  surely  ought  not  to  complain. 

Rule  discharged. 

John  O,  Johnson,  Esq.,  for  rule. 

Jaines  H,  Shakespeare^  Esq.,  contra, 

[Leg.  Int.,  Vol.  39,  p.  108.] 

McElrath  v8,  Pittsburgh  &  Steubenville  Railroad  Company.* 

In  the  distribution  of  a  fund  arising  from  the  sale  of  a  railroad  the  question  in  dispute 
was  as  to  the  ownership  of  15  first  mortgage  bonds.  The  bonds  were  delivered  to 
Mr.  Thomson  by  Gwynne  &  Day  to  dispose  of  them  in  certain  specified  wavs  upon 
the  fulfilment  or  non-fulfilment  of  two  certain  conditions.  Mr.  Thomson  had 
transferred  the  bonds  to  the  Pennsylvania  Railroad  Company,  who  claimed  under 
them  in  the  distribution.  Held,  that  on  the  failure  of  the  Pennsylvania  Potilroad 
Company  to  show  when  and  how,  and  for  what  consideration  they  obtained  the 
bonds,  the  fund  must  go  to  Gwynne  &  Day,  in  accordance  with  the  provisions  of 
the  trust,  by  virtue  of  which  they  were  held  by  Mr.  Thomson,  the  other  of  the  two 
contingencies  not  having  occurred. 

Exceptions  to  master's  report.  Opinion  delivered  March  18, 1882, 
by  ' 

FiNLETTER,  J.— The  fuud  for  distribution  was  raised  by  the  sale 
of  the  Pittsburgh  and  Steubenville  Railroad.  The  question  in  dis- 
pute is  the  ownership  of  fifteen  81,000  first  mortgage  bonds. 

The  Pennsylvania  Railroad  Company  have  possession  of  the 
bonds,  and  chiim  as  owners  for  value.  The  bonds  are  also  claimed 
by  Gwynne  <fe  Day.  The  correspondence  between  them  and  Mr. 
Thomson  is  the  hasis  and  evidence  of  their  claim. 

The  conditions  upon  which  Mr.  Thomson  received  the  bonds  were, 
to  dispose  of  them  as  Latham  &  Cook  should  direct,  **  in  case  that 
the  Western  Transporuition  Company  fulfil  their  contract  to  com- 
plete the  Pittsburgh  and  Steubenville  Railroad  and  put  it  in  per- 
fect running  order.  But  should  the  Western  Transportation  Com- 
pany fail  to  fulfil  their  contract  as  specified  above  you  will  please 
return  them  to  us." 

•Affirmed  by  the  Supreme  Court,  July  Term,  1882,  No.  60. 
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The  Western  Transportation  Company  did  not  finish  the  road. 
Mr.  Thomson  did  not  dispose  of  the  bonds  by  direction  of  Latham 
&  Cook,  nor  did  he  return  them  to  Gwynne  &  Day. 

It  is  clear  that  any  other  disposition  of  the  bonds  would  be  a 
violation  of  the  trust ;  and  any  holder  who  claimed  under  them  • 
would  be  required  to  show  that  he  was  a  purchaser  for  value  with- 
out notice. 

It  does  not  appear  how  the  Pennsylvania  Railroad  Company 
came  into  possession  of  the  bonds,  nor  docs  it  appear  that  their 
claim  is  higher  or  better  than  that  which  arises  from  mere  posses- 
sion. 

The  testimony  of  Mr.  Thomson  is,  that  he  was  acting  for  the 
Pennsylvania  Railroad  Company,  and  not  in  his  individual  inter- 
est    This  was  notice  to  that  company. 

Under  such  circumstances  it  would  not  be  asking  too  much  to 
require  them  to  show  when  and  how  and  for  what  consideration 
they  obtained  the  bonds. 

This  they  have  not  done,  although  it  is  indisputably  established 
that  in  this  whole  matter  Mr.  Thomson  was  acting  as  their  presi- 
dent, on  their  account  and  for  their  benefit. 

There  was  no  evidence  that  they  obtained  the  bonda  from  Mr. 
Thomson,  nor  is  there  any  evidence  that  he  disposed  of  them  by 
the  direction  of  Latham  &  Co.  In  no  other  way  could  they  riglit- 
fully  have  obtained  them. 

Even  if  they  had  received  them  from  Mr.  Thomson,  they  could 
not  claim  under  them,  as  against  the  owners,  without  showing  the 
consideration  for  which  they  received  them,  and  that  they  were  in- 
nocent purchasers.  They  nave  shown  neither  purchase,  nor  con* 
gideration,  nor  want  of  notice. 

The  master  has  assumed,  without  evidence,  that  Mr.  Thomson 
transferred  the  bonds  to  the  Western  Transportation  Company.  If 
this  were  so,  no  right  of  property  in  them  passed  by  the  transfer, 
inasmuch  as  it  was  a  breach  of  trust  of  which  that  company  had 
knowledge.  As  their  trustee  and  agent  he  received  the  bonds,  and 
his  knowledge  was  notice  to  the  company. 

The  whole  theory  of  the  sale  or  transfer  of  the  bonds  by  Mr. 
Thomson  is  embraced  in  the  following  extract  from  the  master's  re- 
port :  "  The  journal  of  the  Western  Transportation  Company  shows 
that  October  11,  1864,  Mr.  Thomson  was  credited  with  $15,000  first 
mortgage  bonds  received  from  him,  and  the  numbers  were  127,409, 
410,  423,  641,  542,  543,  544,  603,  623  to  627.  That  book  also  shows 
a  debit  to  Thomas  J.  Jewell  of  these  bonds  same  as  a  credit  for  $15,- 
000.  This  would  indicate  a  sale  of  these  bonds  by  the  Western 
Transportation  Company  to  him." 

If  this  journal  was  evidence,  and  if  the  inference  of  the  master  be 
justified,  how  does  it  show  that  the  bonds  mentioned  therein  were 
the  ones  in  question  ?  Even  if  it  were  conclusively  shown  that 
they  were,  it  still  remains  that  this  delivery  was  in  violation  of  the 
duty  which  Mr.  Thomson  owed  to  Gwvnne  &  Day. 

The  only  attempt  to  prove  that  the  bonds  of  Gwynne  &  Day 
were  numbered  as  m  the  series  127  to  627  was  by  the  witness  Von 

Digitized  by  VjOOQIC 


23a  PHILADELPHIA  REPORTS. 

Bonhurst ;  and  yet  he  said  he  had  no  personal  knowledge  of  the 
matter.  In  answer  to  the  question,  "  How  do  you  know  that 
Gwynne  &  Day  held  the  fifteen  first  mortgage  bonds  as  yoa 
have  them  numbered  in  that  record  ?  He  said  from  information 
obtained  from  J.  R.  Cook  and  James  Andrews,  and  possibly  from- 
Cant  Tyler." 

it  should  be  noted  here  that  the  master  has  misunderstood  the 
conditions  upon  which  Mr.  Thomson  received  the  bonds.  He  says : 
"  The  purpose  of  the  deposit  with  Mr.  Thomson  was  the  completion? 
of  the  road  by  the  Western  Transportation  Company."  His  whole 
report  is  based  upon  this  misapprehension.  It  will  be  seen  from, 
the  letter  of  Gwynne  &  Day  tO  Mr.  Thomson,  dated  November  11, 
1858,  that  the  bonds  were  not  to  be  delivered  until  the  road  was 
completed  and  put  in  perfect  running  order ;  and  then  they  were 
to  be  disposed  of  as  "  JJatliam  &  Cook  may  direct." 

But  it  is  not  necessary  in  this  case  to  cast  discredit  upon  the 
reputation  of  Mr.  Thomson.  In  the  absence  of  proof  to  tne  cour 
trary,  the  presumption  is  that  he  performed  his  duty.  It  has 
already  been  shown  that  there  is  no  evidence  of  the  numbers  of  the 
bonds,  and  no  evidence  of  a  transfer  by  him  to  any  one.  Even  if. 
it  were  shown  conclusively  that  the  bonds  had  been  transferred,  it 
is  evident  that  they  were  transferred  by  mistake. 
.  It  should  be  recollected  that  Mr.  Thomson,  as  president  of  the 
Pennsylvania  Railroad  Companv,  was  the  trustee  of  the  Westera 
Transportation  Company  to  hold  the  first  mortgage  bonds  collected 
for  them.  He  deliverea  959  of  the  bonds.  Chapman  and  Brad-' 
shaw  owned  25.  This  would  leave  in  his  hands  16  unaccounted  for. 
The  bonds  were  for  $1,000  each.  There  was  nothing  to  distinguish 
them  but  the  numl^ers.  It  is  beyond  question  that  Mr.  Thomson 
held  all  the  bonds  except  the  25  owned  by  Chapman  and  Brad- 
6haw. 

It  is  reaijonable  to  suppose  that  in  transferring  the  959  a  mistake 
might  occl3r,or  that  he  might  not  regard  the  numbers  as  important, 
especially  as  Gwynne  &  Day  had  not  reported  the  numbers  to  him. 
It  made  no  difference  to  the  Western  Transportation  Company  what 
numbers  they  received ;  nor  did  it  make  any  to  Mr.  Thomson  or 
Gwynne  &  Day  how  the  15  bonds  which  he  retained  for  them  were 
numl>ered.  If  they  had  been  bank  notes,  would  any  one  have  con- 
sidered the  numbers  important? 

It  appears  from  the  testimony  of  Mr.  Taylor  that,  up  to  1864,  the 
Pennsylvania  Railroad  Company  had  purchased  only  353  of  the 
bpnds,  among  which,  it  is  claimed,  were  the  bonds  of  Gwynne  <fe 
Pay.  This  still  left  in  Mr.  Thomson's  hands  621,  from  which  he 
could  secure  Gwynne  &  Day.  It  would*  be  manifest  injustice,  upon 
the  numbers  of  the  bonds  merely,  to  impute  dishonesty  and  oad 
faith  to  him  at  this  or  any  other  time. 

Under  all  the  circumstances  of  the  case,  we  think  it  is  clearly 
established  that  Mr.  Thomson  held  the  15  bonds  in  controversy  in 
trust  for  Gwynne  &  Day  ;  that  the  Pennsylvania  Railroad  Company, 
having  failed  to  show  that  they  were  innocent  purchasers  for  value, 
are  not  entitled  to  distribution ;  that  nothing  baspccurred  to  divest 
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the  title  of  Gwynne  &  Day  to  the  bonds,  and  they  are,  therefore, 
entitled  to  distribution. 

Exceptions  sustained. 

Charles  C.  LiMer,  Esq.,  for  exceptions. 

David  W.  Sellers,  Esq.,  contra, 

[Leg.  Int.,  Vol.  39,  p.  118.] 

Times  Company  vs.  Siebrecht. 

The  defendant  has  a  right  to  appeal  to  the  Supreme  Conrt  from  a  Judgment  entered 
by  virtue  of  a  warrant  contained  in  a  lease,  but  such  appeal  is  not  supersedeas,    > 

Opinion  delivered  March  25, 1882,  by 

Ludlow,  P.  J. — We  are  all  of  the  opinion  that  the  defendant,  un» 
der  the  act  of  April  4,  1877,  had  a  right  to  appeal  to  the  Supreme 
Court,  for  a  judgment  has  been  entered  in  this  case  by  virtue  of  the 
warrant  contained  in  the  lease  itself. 

How  far  this  appeal  is  a  svpersedeas.  is  another  question  ;  to  be  a 
supersedeas,  a  bond  must  be  entered  for  "  debt,  interest  and  costs." 
A  debt  is  a  sum  certain  and  fixed,  and  no  future  valuation  is  re^ 
quired  to  settle  it;  but  in  a  landlord  and  tenant  case,  it  is  impossi- 
ble, under  this  act,  in  advance  to  fix  this  sum,  the  tenant,  pending 
the  appeal,  would  remain  in  possession,  the  rent  would  accrue.  We 
might,  it  is  true,  estimate  it,  but  unless  expressly  authorized  by 
law,  we  have  no  authority  to  include  in  the  bond,  as  under  the  act 
of  April  3, 1830, "  rent  that  may  accrue  up  to  the  time  of  final  judg- 
ment." 

In  this  condition  of  the  legislation  upon  the  subject,  we  C4in  only 
declare  that  this  particular  cause  is  not  within  the  law  which  per-  ^ 
mits  a  bond  duly  approved  and  filed  to   stay  the  proceedings. ' 
Should  the  defendant  succeed  in  his   appeal,  the  plaintiflF   will 
doubtless  be  liable  in  damages,  but  that  is  nis  risk. 

Rule  absolute. 

J.  G.  Johnson,  Esq.,  for  the  rule. 

James  H.  Shakespeare,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  168.] 

Close  vs.  The  City  op  Philadelphia. 

Although  the  ordinance  of  May  12,  1874,  makes  it  the  dutv  of  the  district  surveyors 
to  measure  the  parts  of  the  streets  that  arc  repaved,  yel  the  highway  commissioner 
is  so  clearly  clothed  with  a  general  authority  to  make  contracts  for  f saving  on  be- 
half of  the  city  that  he  will  not  be  compelled  by  ii^unction  to  insert  in  them  any 
stipulations  providing  for  the  measuring  of  the  work  by  the  district  surveyor. 

Motion  for  an  injunction.    Opinion  delivered  April  22,  1882,  by 

LuDiX)W,  P.  J. — This  bill  has  been  filed  by  the  plaintiff,  who  is 
the  surveyor  and  regulator  of  the  second  district  of  the  city,  a  citi- 
zen and  a  taxpayer. 

The  defendant,  William  Baldwin,  is  the  commissioner  of  high- 
ways, and  Robert  E,  Pattison,  the  controller  of  the  city. 

We  are  asked  to  restrain  the  commissioner  from  making  any 
contract  for  grading,  paving,  repairing  or  repaving  the  streets,  in 
which  it  is  not  specined,  that  an  accurate  measurement  thereof  is 
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to  be  certified  to  by  the  surveyor  of  the  district  in  which  the  work 
is  to  be  performed,  and  the  controller  from  countersigning  any  wai> 
rants  issued  to  nay  for  the  work. 

The  plaintiff  also  asks  us  to  enjoin  the  city  from  making  any 
contracts  unless  according  to  certain  ordinances  specified  in  the 
bill  filed. 

By  the  ordinance  of  May  12,  1864,  it  was  made  the  duty  of  each 
district  surveyor  "  to  measure  all  repairing  of  paved  carriage-ways 
before  the  same  shall  be  covered  with  gravel." 

By  the  ordinance  of  December  23,  1874,  organizing  the  highway 
department,  the  "  opening,  grading,  curbing,  paving,  repaving  and 
repairing  of  streets,  etc.,  etc..  is  placed  under  the  control,  supervis- 
ion and  management  of  the  nigh  way  department." 

By  the  ordinance  of  April  28,  1876,  the  commissioner  of  high- 
ways is  directed  **  to  repair  such  of  the  streets  by  contract  as  may 
in  his  judgment  be  to  the  interests  of  the  city  bo  to  do.  Provided^ 
The  price  paid  for  such  repairs  shall  not  exceed  forty  cents  per 
square  yard,  and  the  contractor  furnish  all  labor  and  material,  ex- 
cept stones." 

it  is  evident  that  under  these  several  ordinances,  the  duty  of  the 
commissioner  of  highways  is  one  thing,  and  of  the  district  surveyors 
another. 

If,  under  the  ordinance  of  1874,  above  cited,  the  opening,  grad- 
ing, curbing,  paving,  repairing  and  repaving  of  the  streets,  be  vested 
in  the  highway  department,  the  authority  of  the  commissioner 
must  be  commensurate  with  the  magnitude  of  the  duties  imposed 
upon  him. 

If  any  ordinance  had  clearly  limited  the  right  of  the  department 
to  contract,  or  the  manner  in  which  it  should  be  exercised,  the 
argument  made  at  the  bar  of  the  court  would  be  irresistible ;  if  no 
such  ordinance  exists,  or  if  it  is  even  a  doubtful  question,  we  ought 
not  to  interfere  in  manner  prayed  for  in  this  bill. 

The  ordinance  of  28th  of  April,  1876,  above  cited,  does  con- 
tain a  proviso,  and  while  it  is  not  to  be  doubted,  that  it  applies 
where  the  contract  made  is  to  be  executed  by  the  square  yard,  vet 
it  is  difficult,  if  not  impossible  to  perceive,  how  that  ordinance 
limits  and  restrains  the  general  powers  conferred  upon  the  highway 
department  by  other  ana  existing  ordinances. 

As  the  duty  of  the  commissioner  is  to  contract,  and  the  manage- 
ment of  the  department  is  subject  to  his  control,  a  large  discretion 
is  vested  in  that  department,  and  the  fact  that  it  is  the  duty  of 
another  department,  to  wit,  that  of  "  surveys,"  and  of  its  officers, 
to  do  a  certain  thing,  in  a  certain  contingency,  does  not  destroy  a 
general  right  already  vested  in  another  department  of  the  city  gov- 
ernment. We  have  not  noticed  the  argument  made  at  the  hearing, 
wliich  attacked  the  bill  because  it  was  said  its  only  object  was  to 
secure  the  fees  of  the  surveyor,  because,  while  we  should  hesitate 
to  paralyze  the  arm  of  the  highway  department  for  any  such  cause, 
it  is  unnecessary  now  to  decide  the  point,  and  the  affidavit  of  de- 
fendant expressly  states  that  while  the  district  system  of  contracts 
has  been  in  force  three  years,  the  cost  to  the  city  has  been  less  than 
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fifteen  cents  per  square  yard  of  work  done,  and  that  "  it  has  been 
found  to  be  more  economical  to  allot  the  contract  according  to  law 
to  the  lowest  bidder,  to  do  all  the  repairs  within  a  certain  district 
for  a  certain  specified  gross  sum,  than  to  award  contracts  for  re- 
pairs by  the  square  yard  from  time  to  time  as  they  may  become 
necessary." 

We  must  refuse  the  injunction. 

L.  R.  Fletcher^  Esq.,  for  plaintiff. 

Ouirles  B,  McMkmel^  Esq.,  and  WiUiam  Kelson  Wed,  city  solicitor, 
for  the  city. 

[Leg.  Int,  Vol.  39,  p.  168.] 

LoDQHUN  V8.  Atlantic  &  Ohio  Railroad  Company. 

Mandatory  injunctions  have  been  granted  in  Pennsylvania  by  the  subordinate  conrta; 
but  the  better  doctrine  is  that  a  mandatory  order  upon  a  preliminary  motion  can- 
not be  made,  though  a  final  injunction  may  command  acts  to  be  done  or  undone.. 

In  equity.  Motion  for  injunction.  Opinion  delivered  April  29, 
1882,  by 

Ludlow,  P.  J. — ^Without  stopping  now  to  inquire  how  far  the 
service  made  upon  the  president  of  this  corporation  gives  us  juris- 
diction, it  is  clear  to  us  that  in  Pennsylvania,  and  under  the  au- 
thority of  our  own  Appellate  Court,  we  cannot  at  present  grant  the 
relief  prayed  for. 

We  are  asked  to  enjoin  the  defendants  from  declining  or  refusing 
to  transfer  certain  shares  of  stock. 

It  is  evident  that  if  we  act  at  all,  we  must  grant  a  mandatory  in- 
junction. 

It  cannot  be  denied  that  mandatory  injunctions  have  been 
granted  in  Pennsylvania  by  the  subordinate  courts. 

In  Baptist  Cong.  vs.  Scannel,  3  Grant,  48,  Mr.  Justice  Lowrie  made 
a  mandatory  order  on  a  motion  for  a  preliminary  injunction,  but  in 
Audenried  vs.  Pkila,  <k  Reading  R.  R,  18  P.  F.  Smith,  378,  the  pres- 
ent chief  justice  considers  the  whole  question,  and  shakes  the  au- 
thority of  Baptist  Church\&,  Scamxel,  for  the  court  reverses  the  order 
of  Mr.  Justice  Read  at  Nisi  PriuSy  and  in  substance  declares  that 
the  few  instances  found  in  England  apply  only  in  extreme  cases, 
and  "  ought  not  to  be  followed  as  precedents." 

We  are  aware  that  in  Lathrop  vs.  Junction  R.  R.  Cb.,  14  Phila.  438, 
the  United  States  Circuit  Court  for  the  Eastern  District  of  Pennsyl- 
vania granted  what  may  be  called  a  mandatory  injunction,  and  that 
in  Maryland,  New  Jersey.  Wisconsin  and  Virginia,  such  injunctions 
have  issued,  but  in  the  face  of  the  decision  in  Audenried  vs.  The 
Phila.  cfr  Reading  R.  A,  it  would  be  improper  to  do  that  which  our 
own  Supreme  Court  have  expressly  declared  shall  not  be  done. 

In  Pennsylvania  a  final  injunction  may  command  acts  to  be  done 
or  undone,  but  a  mandatory  order  upon  a  preliminary  motion  can- 
not be  made. 

George  T.  Bispham,  Esq.,  for  plaintiff. 

r.  EUioU  PaUeraon  and  Charles  S.  Pancoast,  Esqs.,  for  defendant. 
16  Vol.  15. 
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[Leg.  Int.,  Vol,  39,  p.  272.] 

Perry  vs.  Perry. 

A  decree  in  divorce  will  not  be  set  aside  upon  the  ground  of  fraud,  unless  the  evidence 

thereof  be  clear  and  the  motion  made  without  delay. 
To  excuse  delay,  evidence  should  be  produced  to  prove  mistake,  surprise  or  ignorance. 

Rule  to  set  aside  and  vacate  a  decree  in  divorce.  Opinion  de- 
livered July  15, 1882,  by 

IjUDIx)w,  p.  J. — It  would  be  worse  than  useless  to  analyze  criti- 
cally the  interminable  evidence  produced  in  this  case ;  it  is  enough 
to  say  that  it  has  been  examinea  with  great  care,  and  the  result  ar- 
rived at,  is  based  upon  not  only  the  report  of  the  roaster  upon  the 
facts,  but  also  upon  that  view  of  the  testimony  which  can  only  be 

Sained  by  a  thorough  examination.  The  respondent  undertakes  to 
estroy  a  decree  of  ttiis  court  substantially  upon  the  ground  of  fraud, 
and  to  be  successful  she  must  establish  the  fact,  not  merely  by 
doubtful  evidence,  but  at  least  by  testimony  reasonably  clear. 

It  is  also  certain  that  unreasonable  delay  will  defeat  her  cause. 
If  there  has  been  no  surprise,  ignorance  or  mistake,  if  positive 
injustice  is  not  done,  and  most  imix)rtant  of  all,  if  the  rights  of 
third  parties  have  not  attached,  which  it  would  be  inequitable  or 
unjust  to  disturb,  then  the  respondent  has  a  case,  otherwise  she  has 
not :  Shay  vs.  Shay,  9  Phila.  521 ;  see  slsoMagUCs  Ajypealyd  P.  F.  S.  341. 
.  This  decree  was  made  September  17, 1877.  This  application  was 
not  made  until  February  28,  1882. 

To  excuse  such  a  dela3r  as  this,  certainly  evidence  should  be  pro- 
duced to  prove  some  mistake,  surprise  or  ignorance,  and  yet  the 
testimony  overwhelmingly  establishes  the  fact  that  this  woman  had 
-notice  of  these  proceedings  in  divorce  at  each  step  of  the  cause. 

It  is  useless  now  to  say  that  her  husband  had  committed  adul- 
tery, pending  the  proceedings,  and  before  the  decree ;  if  that  fact 
could  have  been  established  it  ought  to  have  been  brought  to  the 
notice  of  the  court  before,  or  at  least  within  a  reasonable  time  after 
the  decree  had  been  made. 

.  So  also  should  any  technical  error  in  the  proceedings  under  the 
rules  of  the  court  have  been  brought  to  our  notice.  No  appeal  was 
•ever  made,  and  no  step  taken,  notwithstanding  the  fact  that  tlie  evi- 
dence proves  the  respondent  had  notice,  as  we  have  already  remarked, 
of  every  material  thing  from  one  end  of  the  cas^  to  the  other.  Here 
we  might  terminate  this  opinion,  but  our  duty  requires  us  to  go  one 
step  further,  and  remark  that  no  substantial  injustice  will  be  done 
to  the  respondent,  for  the  evidence  proves  to  our  satisfaction  such  a 
case  as  is  best  disposed  of  by  a  charitable  silence.  We  have  nothing 
to  say  in  regard  to  the  libellant ;  the  charges  against  him  may  or  may 
not  be  true;  his  conduct,  in  one  view  of  the  testimony,  would  merit 
and  receive  our  condemnation ;  but  there  is  an  innocent  woman  here 
whose  rights  are  to  be  respected  and  enforced. 

Upon  the  faith  of  our  solemn  decree  she  married  the  libellant  in 
this  suit ;  she  did  so  reiving  upon  our  decree ;  she  did  so  long  after 
the  time  for  an  appeal  had  expired,  and  when  she  had  a  right  to 
depend  upon  the  decree ;  she  cannot  now  be  placed  in  the  most 
unfortunate  of  all  positions,  unless  that  event  is  unavoidable. 
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The  evidence  does  not  warrant  us  in  destroying  the  l^ality  of  tlic 
second  marriage  of  the  Ubellant  in  this  suit;  so  far  as  we  are  con- 
cerned that  cannot,  shall  not  be  done. 

Rule  discharged. 

Messrs.  Thackara^  Mander^on  <fc  Ruddiman,  for  the  rule. 

Messrs.  Urn  &  McVeaghy  contra. 

[Leg.  Int,  Vol.  39,  p.  373.] 

ScHUENZEL  V8,  German  Hospital  tt  al. 

A  court  of  equity  wiU  set  aside  a  ^^  of  the  trust  property  by  the  trustee. 
When  the  donee  defends  such  a  smt  in  good  &ith,  the  ooats  will  not  be  impoeed  upon 
him. 

In  equity.    Exceptions  to  report  of  master. 

Bill  in  equity,  filed  December  14, 1880,  by  Cliarles  Schuenzel  and 
Mary  his  wife  (in  richt  of  the  said  wife)  against  The  German  Hos- 
pital of  the  city  of  Philadelphia,  and  Rudolph  Braeger,  setting  forth 
the  following  facts : — 

Rudolph  Braeger,  by  deed  dated  the  3d  day  of  June,  1870,  re- 
corded, etc.,  conveyed  to  Mrs.  Schuenzel  a  small  house  and  lot  in 
the  bill  described  for  the  consideration  expressed  of  81,600;  no 
money  passing.  At  the  time  said  deed  was  executed,  plaintiffs,  who 
are  Grermans,  ignorant  of  English,  were  induced  to  execute  to  Fidel 
Fisher,  since  deceased,  who  was  then  a  supposed  mutual  friend,  their 
mortgage  on  said  property,  accompanied  by  Charles  Schuenzers 
bond,  etc.,  for  $1,600.  At  no  time  was*  any  consideration  paid  by 
Fisher  to  any  one.  That  Braeger  is  over  7o  years  of  age,  and  needs 
constant  care,  being  physically,  although  not  mentally,  incapacitated, 
that  he  has  no  known  kindred ;  that  Mrs.  Schuenzel  was  the  close 
friend  of  his  deceased  wife,  who,  during  her  last  illness,  in  April, 
1865,  Teauested  Mrs.  Schuenzel  to  take  care  of  Braeger,  ever  since 
which  Mrs.  Schuenzel  has  kept,  fed,  clothed  and  nursed  him,  and 
provided  for  his  wants  at  her  expense,  in  consideration  whereof 
Braeger  first  made  a  will  in  Mrs.  Schuenzel's  favor,  subsequently 
destroyed  it,  then  made  the  above  mentioned  deed  to  her,  and  at 
the  suggestion  of  Fisher,  who  told  them  that  the  "  papers,"  as  he 
termed  the  bond  and  mortgage,  were  merely  to  protect  Braeger,  the 
said  Schuenzel  executed  to  Fisher  the  same  for  $1,600  (more  now 
and  admittedly  the  full  value  of  the  property  then)  which  were  to  be 
held  by  Fisher  in  trust  as  security  that  plaintiffs  would  support 
Braeger.  That  Fisher,  in  breach  of  the  trust,  without  the  knowl- 
edge of  plaintifib  or  Braeger,  assigned  the  bond  and  mortgage  to  The 
German  Hospital  on  July  23, 1872,  without  expressing  the  trust  and 
in  the  usual  form,  except "  interest  to  commence  only  after  deatli  of 
Rudolph  Braeger  and  Mary  Schuenzel."  That  the  hospital  gave 
nothing  for  same,  that  the  assignment  was  intended  to  appear  as  a 
donation,  and  that  said  hospital  is  merely  a  volunteer.  Tliat  plain- 
tiffs never  discovered  said  assignment  until  after  Fisher's  death  in 
1880,  then  they  filed  their  bill  praying  for  an  order  on  the  hospitiil 
of  satisfaction,  or  in  the  alternative  for  the  appointment  of  a  trustee 
to  hold  said  mortgage  for  the  purposes  set  forth  in  the  decree  made 
by  the  court  (vide  decree). 
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The  hospital  in  its  answer  asserted  to  have  "  no  information  to 
enable  them  to  admit  or  deny  the  averments  made  in  said  bill," 
while  all  the  material  allegations  of  the  bill  were  corroborated  by 
Braeger. 

The  cause  was  refen*ed  to  Charles  F.  Corson,  Esq.,  as  examiner, 
afterwards  as  master,  who  reported  that  he  was  of  the  opinion  that 
the  bill  should  be  dismissed  with  costs. 

Exceptions  to  this  report  were  filed  by  the  plaintiffs. 

Opinion  delivered  March  21,  1882,  by 

Li]Dix)W,  P.  J. — This  case  develops  the  following  facts :  Rudolph 
Braeger  was  the  owner  of  a  small  house  valued  at  from  $1,600  to 
^2,0(X).  His  wife^  upon  her  death  bed,  requested  Mrs.  Schuenzel  to 
look  after  the  interests  of  her  husband  as  long  as  he  lived,  and  as 
compensation  therefor  promised  in  substance,  with  the  consent  of 
her  husband,  that  the  house  should  be  Mrs.  Schuenzel's  when 
Braeger  died,  or  that  she  should  have  a  life-interest  therein. 

After  the  death  of  Mrs.  Braeger  in  1865  Mr.  Braeger  conveyed  the 
property  to  the  plaintiffs  in  the  suit. 

A  friend  of  Mr.  Braeger,  evidently  fearing  that  he  was  entirely  at 
the  mercy  of  the  plaintiffs,  as  a  metliod  of  obtaining  what  may  be 
called  collateral  security  for  the  performance  of  the  promises  of  the 
plaintiffs,  to  take  care  of  him  for  life,  suggested  that  a  bond  and 
mortgage  should  be  executed  by  the  plaintiffs  for  $1,600,  the  mort- 
gage was  so  executed  in  the  usual  form,  and  placed  in  the  name  of 
Fidel  Fisher,  who  subsequently  assigned  it  to  the  German  Hospital, 
with  a  clause  in  the  assignment  in  relation  to  the  payment  of 
interest,  which  is  to  commence  only  after  the  death  of  Rudolph 
Braeger,  and  after  the  death  of  the  said  Mary  Schuenzel,  wife  of 
Charles  Schuenzel. 

Braver  is  alive,  the  plaintiffs  have  in  good  faith  supported  him, 
and  it  is  easy  to  believe  that  the  entire  value  of  the  house  has 
already  been  absorbed  in  the  support  of  Mr.  Braeger. 

It  is  now  contended  that  it  was  the  intention  of  Mr.  Braeger  that 
the  German  Hospital  was  to  own  this  mortgage  from  and  after  the 
death  of  Mrs.  Schuenzel  and  of  Mr.  Braeger ;  while,  on  the  other 
hand,  it  is  areued  that  after  Mr.  Braeger's  death  the  property  ought 
in  fact  to  belong  to  Mrs.  Schuenzel,  free  and  clear  of  all  incum- 
brances. 

Looking  through  the  evidence  submitted  to  us,  it  seems  to  be  clear 
that  the  real  object  to  be  attained  by  these  several  instruments  was 
the  protection  of  Braeger  for  and  during  the  term  of  his  natural 
life.  As  no  compensation  had  been  paid  for  the  transfer  of  the  title 
to  the  house,  it  was  proper  that  the  man  who  had  disposed  of  all  tlie 
property  he  owned,  should  be  protected  to  the  end  of  his  life.  We 
are  not  informed  why  Mr.  Fisher  took  the  mortgage  in  his  own  name, 
and  without  restriction  or  limitation,  and  as  he  is  now  dead,  his 
mouth  is  closed,  and  no  explanation  can  be  made  by  the  one  indi- 
vidual best  able  to  make  it.  Fisher  did  not  make  a  declaration  of 
trust,  and  had  he  died  before  the  assignment  to  the  hospital,  the 
mortgage  would  have  gone  to  his  personal  representatives. 
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The  weight  of  the  testimony  is  simply  that  Braeger  was  to  be  se- 
cured, and  this  was  the  method  adopted  to  work  out  that  result,  and 
that  result  alone. 

The  subsequent  assignment  to  the  hospital  adds  nothing  to  the. 
weight  of  the  evidence,  because  we  cannot,  from  anything  which 
appears  in  the  case,  determine  that  Braeger  knew  of  the  assign- 
ment, or  if  he  had  known  that,  he  would  have  understood  what  was 
done. 

Granting  that  an  executed  gift  is  valid,  though  a  condition  be  an- 
nexed to  it  as  to  certain  payments  out  of  the  fund,  and  that  a  bond 
payable  at  the  donor's  death,  if  delivered  to  the  donee,  is  an  executed 
gift  and  irrevocable,  we  cannot  come  to  the  conclusion  that  this  bond 
was  ever  given  or  delivered  by  Braeger,  or  any  authorized  agent,  to 
the  hospital. 

We  therefore  concur  with  the  master  in  his  statements  of  the  law, 
but  we  cannot  declare  that  the  facta  warrant  the  conclusions  reached 
by  him. 

The  plaintiffs  have  already  most  faithfully  maintained  this  old  and 
feeble  man,  and  continue  so  to  do ;  it  is  but  just  that,  in  the  end,  they 
and  their  heirs  should  not  discover  that  the  cost  of  his  comfortable 
support  had  been,  in  part  at  least,  paid  by  entire  strangers  to  his 
blood. 

Tlic  decree  to  be  made  in  this  case  will  be  peculiar:  it  is  evident 
that  we  cannot  at  the  present  order  satisfaction  to  be  entered  of 
record  Uj^on  this  mortgage,  nor  can  we  direct  the  bond  and  warrant 
to  be  delivered  up  for  cancellation,  but  we  can  and  will  appoint  a 
trustee  to  accept  an  assignment  of  this  bond  and  mortgage,  who 
shall  hold  the  same  in  trust  during  the  remainder  of  the  natural 
life  of  the  said  Rudolph  Braeger,  and,  at  his  death,  said  trustee,  his 
or  its  successor,  shall  duly  satisfy  said  mortgage  of  record,  and  de- 
iivev  for  cancellation  to  the  said  Charles  Schuenzel  the  bond  and 
warrant  of  attorney  executed  by  him,  and  accompanying  said  mort- 
gage; the  plaintitfs  in  the  meantime  to  be  allowed  to  go  into  pos- 
session of  said  property,  and  to  collect  the  rent ;  provided  the  said 
Charles  Schuenzel  or  Mary,  his  wife,  they,  or  either  of  them,  shall 
have,  during  the  whole  of  that  time,  comfortably,  suitably  and  suf- 
ficiently (in  manner  as  heretofore)  supported,  maintained,  fed  and 
clothed,  or  offered  so  to  do,  him,  the  said  Rudolph  Braeger,  should 
they,  or  either  of  them,  him  survive,  or  that  their  heirs  shall  have 
done  BO  should  both  of  them  die  before  his  death,  or  that  the  assigns 
of  the  survivor  of  them  shall  have  done  so,  should  one  of  them  die 
before  he  dies,  and  the  survivor  should  sell  the  mortgaged  property, 
suiiject  to  these  conditions;  in  the  event  of  failure  or  refusal  on  the 
part  of  the  said  Charles  Schuenzel  and  Mary  Schuenzel,  or  of  the 
survivor  of  them,  or  of  their  heirs,  or  of  the  assigns  of  the  survivor 
6f  either  of  them,  to  so  support,  maintain,  feed  and  clothe  the  said 
Rudolph  Braeger  during  said  time,  then  to  hold  said  bond  and 
mortgage  in  trust  for  Rudolph  Braeger  and  his  executors  or  admin- 
istnitors.  And  to  this  end  the  said  defendants,  the  (ierman  Hos- 
pital of  the  city  of  Philadelphia,  are  ordered  and  directed,  by  the 
decree  of  this  court,  to  assign  to  such  appointee  the  said  mortgage 
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and  its  accompanying  bond  and  warrant  of  attorney,  to  be  held  by 
such  appointee  and  assignee,  in  trust  and  as  security  for  the  per- 
formance of  the  conditions  above  set  forth.  The  German  Hospital 
having  simply  discharged  a  duty  in  defending  this  case,  it  would 
be  unjust  to  impose  the  costs  upon  that  institution,  it  would  be  im- 
proper to  compel  the  defendant,  Rudolph  Braeger,  to  pay  them,  and 
we  therefore  direct  the  costs  to  be  paid  out  of  the  fund. 

Octavim  A.  Law,  Esq.  (witli  whom  was  Henry  T.  King,  Esq.),  for 
exceptants. 

Jos.  0.  Bomtgarteny  Esq.  (with  whom  was  CbM.  L  Junking  Esq.), 
contra. 

[Leg.  Int.,  Vol.  89,  p.  412.] 

The  James  D.  Howlky  Building  Association  vs.  Tayix)R. 

A  by-law  of  a  building  association  which  imposes  a  fine  upon  "money  due"  by  a 
stockholder  includes  unpaid  fines  previously  incurred  as  well  as  the  r^^ar 
uiontlily  dues. 

Opinion  delivered  Novembei'  4,  1882,  by 

FiNLETTER,  J. — The  assessment  is  made  up  in  part  by  fines  upon 
the  unpaid  interest.  There  is  no  authority  in  the  by-laws  for  this. 
The  fines  were  added  monthly  to  the  dues,  and,  being  unpaid,  tho 
fine  was  imposed  upon  the  preceding  fines  and  nK>nthly  dues  and 
so  continuously.  And  thus  the  monthly  dues  were  subjected,  not 
only  to  the  penalty,  but  to  an  additional  one  for  every  month  they 
remained  unpaid,  and  so  were  the  fines. 

It  was  contended  that  there  should  be  but  one  fine  for  each  of 
the  monthly  dues,  and  that  none  should  be  imposed  upon  unpaid 
fines.  Without  doubt  a  penalty  so  onerous  should  be  disregarded 
if  it  could  be  done  by  any  fair  interpretation  of  the  by-law  under 
which  it  is  inflicted.  The  language  of  the  by-law  is  so  plain  and 
unambiguous  that  we  can  find  no  excuse  for  restricting  the  penalty 
as  contended  for  by  the  defendant.  It  is  "  shall  forfeit  and  pay  the 
additional  sum  of  five  cents  for  each  and  every  dollar  due  by  him 
or  her  at  each  and  every  montlily  meeting,  each  and  every  such 
monthly  neglect  or  refusal  to  be  charged  with  tlie  monthly  dues." 

From  this  it  will  be  seen  that  the  fines  are  to  be  charged  with 
the  monthly  dues.  The^  thus  become  money  due  by  the  stock- 
holder, and,  being  unpaid,  they  become  subject  to  the  provision : 
"  Shall  forfeit  and  pav  the  additional  sum  of  five  cents  for  each  and 
every  dollar  due  by  him  or  her  at  each  and  every  monthly  meet- 
ing." An  unpaid  monthly  due  is  still  money  due  by  the  stock- 
holder, although  it  may  have  incurred  a  previous  penalty.  If  this 
were  otherwise  we  would  still  be  bound  by  the  decision  of  this 
K?ourt  in  Building  Association  vs.  George,  3  W.  N.  C.  239,  upon  a  by- 
law precisely  similar.  The  assessment  being  modified  m  accord- 
ance with  these  views,  the  rule  will  be  discharged. 
.     T.  AL  Daly,  Esq.,  for  plaintiff*. 

H.  S.  Hagerl,  Esq.,  for  defendant. 
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[Leg.  Int.,  Vol.  39,  p.  420.] 

Pollock  v8.  The  United  States  Mutual  Accident  Association.* 

Accident  insurance — Death  from  the  accidental  taking  of  poison  does  not  come  un- 
der  the  head  of  death  from  aiiy  ''  external,  violent  and  accidental  means,"  at  least 
when  the  policy  declaree  that  its  benefits  shall  not  extend  "  to  auy  death  or  disa- 
bility which  may  have  been  caused  wholly  or  in  ))art     .    .     by  taking  of  poison," 

Case  stated.    Opinion  delivered  Noven^her  11, 1882,  by 

Ludlow,  P.  J. — The  facts  in  this  case  are  not  disputed,  the  de- 
ceased caine  to  his  death  by  unintentionally  drinking  a  deadly 
poison. 

It  is  admitted  that  this  policy  ought  to  be  liberally  construed, 
full  justice  should  be  done  to  the  assured,  and  of  two  constructions 
that  which  is  most  favorable  to  him  should  be  adopted.  The  au- 
thorities are  clear  as  to  these  points  and  require  no  discussion.  The 
difficulty  in  this  case  arises  from  the  fact,  that  the  words  "  exter- 
nal, violent  and  accidental  means,"  are  Qualified  and  limited  by 
the  proviso,  which  declares,  that  tlie  benents  of  the  certificate  shall 
not  extend  "  to  any  injury  of  which  there  shall  be  no  external  or 
visible  sign  .  .  nor  to  any  death  or  disability  which  mav  have 
been  caused  wholly  or  in  part  .  .  by  taking  ofpoisoiu^^  It  is 
useless  to  decide  whether  this  death  was  caused  by  "  external,  vio- 
lent or  accidental  means,"  while  the  proviso  remains  in  the  certifi- 
cate or  policy. 

If  the  death  by  poison  had  been  intentional,  it  would  either 
have  been  by  reason  of  "  medical  treatment,"  or  by  *' suicide  (felo- 
nious or  otherwise,  sane  or  insane)." 

Tlie  words  of  the  certificate,  "  by  taking  of  poison,"  can  have  no 
meaning  unless  intended  to  reach  just  such  a  case  as  this.  The 
company  did  not  mean  to  insure  against  a  death  produced  by  the 
unintentional  drinking  of  poison,  and  not  even  to  a  death  produced 
by  "  external,  violent  or  accidental  means,"  where  there  shall  exist 
**  no  external  or  visible  sign." 

Two  adjudged  cases  nearest  in  principle  to  this,  Baylesa  vs.  Trav- 
ellers Ins,  Co.,  14  Blatchlord,  143,  and  Hill  vs.  Hartford  Accidental 
las.  0>.,  22  Hunn,  187,  both  sustain  the  view  we  take ;  even  the 
dissenting  opinion  in  the  last  cited  case  sustains  the  principle  ap- 
plied here. 

Judgment  for  defendant 

E.  7.  FoXy  Esq.,  for  plaintiff. 

W.  &  Pnce^  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  478.] 

The  Bergner  &  Engel  Brewing  Company  vs.  The  Commercial 
Exchange  op  Philadelphia. 

An  amendment  to  a  bill  in  equity  will  not  be  allowed  wben  ita  only  purpo(«e  is  U> 
brin^  in  matter  independent  of  and  distinct  from  that  which  is  contained  in  the 
original  bill,  or  to  add  parties  who  have  no  interest  in  the  record  as  it  stood  when 

.  unamended. 

The  intent  and  purpose  of  a  corporation  can  only  be  known  by  acts  done  in  its  cor* 
fiorate  capacity,  or  in  pursuance  of  its  corporate  franchises. 

^Affirmed  by  the  Supreme  Court,  January  Term^  1883,  No.  118« 
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An  injunction  will  not  lie  to  prevent  an  act  by  a  corporation,  the  onl^  evidence  of  an 
intention  to  perform  which  lies  in  the  declaration  as  to  such  intention  made  by  cer- 
taiu  iudividual  members  of  such  corporation. 

Opinion  delivered  December  23, 1882,  by 

FiNLETTER,  J. — The  bill  avers  that  the  plaintiff  is  a  member  of 
the  Commercial  Exchange,  and  that  the  defendant  intends  to  expel 
it,  and  prays  that  the  defendant  "  be  restrained  and  enjoined  from 
expelling  your  orator  from  its  membership." 

it  is  obvious  that  the  basis  of  this  proceeding  is  the  plaintiff's 
membership  of  the  exchange. 

After  the  special  injunction  had  been  served  the  plaintiff  filed 
"  the  supplemental  bill  of  Gustavus  Bergner  and  Charles  Engel. 
formerly  trading  as  Bergner  &  Engel,  to  the  bill  of  the  above-named 
plaintiff,  filed  as  an  amendment  of  the  said  original  bill." 

It  avers  that  Gustavus  Bergner  and  Charles  Engel  were  formerly 
in  business  together,  under  the  firm  name  of  Bergner  &  Engel,  and 
that  the  firm  dissolved  May  2,  1879 ;  that  each  of  them  is  an  owner 
of  stock  in  the  "  Bergner  &  Engel  Brewing  Company ;  that  thev  are 
members  of  the  Commercial  Exchange :  that  they  are  informea  and 
believe  that  the  said  defendant  is  about  and  intends  to  call  a 
ifieeting  and  expel  your  orators,  Gustavus  Bergner  and  Charles 
Engel,  from  their  membership  in  said  Commercial  Exchange." 

The  prayer  is :  1.  "  That  this  supplemental  bill  may  be  con- 
sidered as  part,  and  an  amendment  or,  the  original  bill  in  this  case. 
2.  That  your  orators,  Gustavus  Bergner  and  Charles  Engel,  may  be 
admitted  as  co-plaintiffs  therein.  3.  That  the  said  defendant  be  re- 
strained from  expelling  your  orators,  Gustavus  Bergner  and  Charles 
Engel,  or  the  late  firm  ot  Bergner  &  Engel,  from  membership  in  the 
Commercial  Exchange  aforesaid."  ' 

Gustavus  Bergner  and  Charles  Engel  do  not  claim  to  intervene  as 
stockholders  of  the  brewing  company ;  nor  does  it  appear  from  the 
amendment  by  what  right  they  seek  to  inteiject  themselves  into 
these  proceedings.  There  appears  to  be  no  reason  for  this  intrusion, 
except  that  the  plaintiff  nas,  with  or  without  their  assent,  given 
their  names  to  the  brewing  company. 

Courts  of  eq^uity  have  always  exercised  the  right  to  settle  all 
matters  of  equity  which  can  arise  from  any  proceeding  in  which 
they  have  assumed  jurisdiction.  In  furtherance  of  this  right  tlie 
amplest  latitude  has  been  allowed  for  amendments.  But  this  lati- 
tude has  its  well  defined  restrictions.  The  amendments  must  have 
reference  to  or  grow  out  of  the  subject-matter  of  the  original  bill : 
and  they  must  oring  in  parties  who  have  an  interest  therein;  and 
can  be  concluded  by  that  litigation. 

In  general,  thereiore,  amendments  enlarge  or  modify  the  subject- 
matter,  or  increase  or  diminish  the  parties  litigant.  They  nave 
never  been  allowed  to  bring  in  a  distinctive,  independent  subject- 
matter,  or  a  party  not  having  an  interest  in  the  original  bill,  or 
growing  out  of  it.  Nor  have  they  ever  been  allowed,  for  the  pur- 
pose of  joining  parties  who  have  separate  individual  rights  or  griev- 
ances. 

Tested  by  these  general  principles,  the  amendment  seems  to  be 
altogether  without  authority. 


Digiti 


zed  by  Google 


CX)URT  OF  COMMON  PLEAS,  PHILA.  249 

This  view,  however,  may  be  erroneous,  and  therefore  we  will  con- 
sider the  case  as  if  the  amendment  were  proper  in  form  and  sub- 
stance. 

The  answer  of  the  defendant  to  the  bill  and  amendment  denies 
that  the  Bergner  &  Engel  Brewing  Company  is  a  member  of  the 
Commercial  Exchange  and  denies  ''  that  it  at  any  time  had  any  in- 
tention to  expel  either  of  the  plaintiffs,  as  in  said  bill  of  complaint 
and  amendment  thereto  is  falsely  averred." 

The  answer,  being  responsive  to  the  bill,  is  conclusive,  unless  it 
be  rebutted  by  sufficient  evidence. 

So  far  as  the  brewing  company  and  the  late  firm  of  Bergner  & 
Engel  are  concerned  it  is  not  necessary  to  say  more  than  that  it  is  an 
established  fact  that  they  are  not  members  of  the  exchange,  and 
therefore  have  no  standing  in  these  proceedings. 

It  will  be  observed  ti)at  Gustavus  Bergner  and  Charles  Engel 
claim  equitable  relief  because  "  the  defendant  is  about  and  intends 
to  call  a  meeting  and  expel  your  orators." 

It  is,  perhaps,  enough  to  say  that  there  is  no  evidence  that  the 
defendant  intends  to  do  this,  and  the  averment  of  the  amendment 
is  not  sustained. 

We  do  not  see  how  these  proceedings  could  have  assumed  their 
]>resent  aspect  unless  the  plaintiff  considered  the  aets  and  declara- 
tions of  the  members  of  the  corporation  defendant,  the  acts  of  the 
corporation  itself  and  binding  upon  it.  If  this  were  so,  it  was  a 
mistake. 

The  intent  and  purpose  of  a  corporation  can  only  be  known  by 
acts  done  in  its  corporate  capacity,  or  in  pursuance  of  its  corporate 
franchises.  More  proj^erly  speaking,  a  corporation  can  have  no  in- 
tention, or  purpose,  or  motive.  It  can  act  only.  It  is  therefore 
responsible  only  for  its  acts  and  their  consequences.  How,  then, 
can  it  be  said  that  a  corporation  intends  to  do  any  act,  unless  it 
has,  in  its  corporate  capacity,  and  in  due  form  of  proceeding,  so 
declared,  or  unless  it  be  engaged  in  the  very  act  ? 

It  cannot  be  made  apparent  that  a  corporation  intends  to  expel 
a  member,  unless  it  has  declared  in  a  proper  manner  that  intention, 
or  until  it  has  begun  in  due  form  the  proceedings  necessary  for  ex- 
pulsion. 

In  this  case  there  is  no  evidence  of  the  declared  intention  of  the 
defendant  to  expel  the  plaintiffs,  or  either  of  them,  and  no  evidence 
that  it  had  commenced  any  proceedings  tending  to  their  expulsion. 
Nor  is  there  any  evidence  that  the  question  of  their  expulsion  had 
been  in  any  way  raised,  or  considered,  or  acted  upon. 

The  bill  is  therefore  dismissed. 

John  Dolman,  Esq.,  for  plaintiffs. 

Messrs.  Read  &  Pettitj  and  William  A,  Porter,  Esq.,  for  defendants. 


Digiti 


zed  by  Google 


260  PHILADELPHIA  REPORTS. 

({lottrt  of  Common  {Jims,  |pt)lladdpl)ia* 

Ko.  4. 

[Leg.  Int.,  Vol.  38,  p.  83.] 

Thompson  va,  Taylor. 

In  proving  a  custom,  the  evideuce  is  insufficient  unless  it  be  such  as  to  eliminate  all 

doubt. 
While  it  is  true  that  there  is  no  chanee  of  property  when  the  possession  of  goods  is 

obtained  by  fraud,  yet  there  is  such  a  chan^  when  the  vendor  delivers  them  and 

relies  upon  the  vendee  to  perform  the  couditious  of  sale. 

Sur  rule  to  take  off  non-suit. 

The  plaintiff,  through  a  broker  in  the  city  of  New  York,  sold  one 
Alexander  Handy  twenty-five  bags  of  Maracaibo  cojBee;  terms, 
Handy's  note  at  sixty  days.  At  the  completion  of  the  agreement 
the  plaintiff  mailed  to  Handy  an  absolute  order  upon  his  ware- 
house-man to  deliver  the  coffee.  The  next  day  plaintiff  sent  to 
Handy's  office  an  invoice  with  a  demand  for  the  note.  The  note 
was  not  given.  Handy  shipped  the  coffee  to  Philadelphia,  where 
he  intended  to  sell  it  at  auction.  Upon  its  arrival  it  was  seized  by 
thed  efendant,  the  sheriff  of  Philadelphia,  under  several  write  of 
foreign  attachment,  issued  by  creditors  of  Handy.  Handy  had  be- 
come insolvent  and  had  absconded,  and  this  action  of  trespass  vi  et 
armis  was  against  the  defendant  on  the  ground  that  the  sale  to 
Handy  was  fraudulent.  These  facts  were  shown  upon  the  trial,, 
and  plaintiff  also  offered  to  prove  by  one  W.  L.  Mitchell,  "  that  on 
or  about  the  8th  of  February,  1880,  Handy  bought  from  the  wit- 
ness, for  cash,  thirty  bags  of  coffee,  which  he  shipped  to  Philadel- 
phia, to  be  sold  at  auction ;  that  he  never  paid  for  them  ;  that  he 
afterward  saw  Handy's  business  manager  under  arrest,  and  that  he 
confessed  that  they  never  intended  to  pay  for  the  coffee,  and  that 
he  would  do  all  he  could  to  help  him  to  get  his  coffee  back."  This 
offer  was  overruled,  and  a  non-suit  entered. 

Opinion  delivered  January/  22,  1881,  by 
.  Elcock,  J. — A  sale,  accompanied  by  a  simultaneous  delivery  of 
chattels,  where  possession  is  obtained  by  fraud,  does  not  change  the 
property.  Equally  true  is  it  that  if  the  fraud  is  not  as  to  the 
delivery  of  the  possession  the  sale  can  only  be  avoided  for  an  abso- 
lute fraud  in  inducing  the  sale.  And  it  is  a  further  truism,  if  the 
vendor  rely  on  the  promise  of  the  vendee  to  perform  the  conditions 
of  the  sale  and  deliver  the  goods  to  him,  the  right  of  property  is 
changed. 

These  principles  must  govern  the  evidence  in  this  case,  which 
shows  simply  the  ordinary  purchase  of  a  chattel  upon  sixty  days* 
credit,  for  which  a  note  was  to  be  given.  The  delivery  order  on 
the  warehouse-man  was  absolute  for  the  delivery  of  the  specific 
number  of  bags  of  coffee.  The  order  was  given  not  simultaneously 
with  the  sale,  but  was  mailed  on  the  following  day  to  the  vendee. 
The  witness  did  not  state  that  it  was  the  custom  to  send  such  orders 
for  the  purpose  of  sampling.     If  such  was  the  custom  it  could  not 
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relate  to  this  case,  for  on  the  following  day  an  invoice  for  the  coffee 
was  sent  to  Handy,  the  vendee,  which,  in  itself,  implied  a  delivery. 
There  was,  therefore,  no  fraud  in  the  sale.  Was  the  delivery  ob- 
tained by  fraud  ?  If  the  delivery  order  was  simply  to  allow  Handy  to 
sample  the  coffee,  and  in  fraud  of  that  right  he  took  manual  posses- 
sion, then  it  might  be  maintained  that  it  was  a  fraudulent  delivery. 
Plaintiff  seeks  to  establish  this  fact  on  what  his  witness  states  to  be 
a  custom,  viz.,  that  an  absolute  delivery  order  is  only  for  the  pur- 
pose of  sampling. 

A  written  contract  does  away  with  all  customs,  and  it  cannot  be 
shown  by  evidence  that  unambiguous  language  means  something 
directly  the  opposite,  or  has  no  meaning  among  those  who  use  it. 
If  it  was  a  custom  simply  to  examine  or  sample  on  the  receipt  of 
such  order,  such  was  not  the  meaning  given  to  it  by  plaintiff's 
warehouse-man,  who  should  be  supposed  to  know  the  custom  in 
plaintiff's  business.  No  allegation  is  made  that  fraud  or  deceit 
was  practised  on  him.  The  intention  of  the  witness,  however,  is 
easily  understood  to  be  that  the  vendee  under  such  an  order  had 
the  right  to  examine  the  coffee,  and  if  it  did  not  come  up  to  the 
sample  by  which  he  purchased,  he  had  a  right  to  rescind  tne  sale ; 
but  naving  accepted,  ne  could  not  return  the  goods,  for  the  sale  was 
completed.  He  was  not  compelled  to  sample,  he  could  waive  that, 
and  nad  a  right  to  presume  the  goods  to  be  in  accordance  with  the 
representitions ;  and,  in  fact,  the  goods  were  up  to  the  sample,  and 
the  vendee  accepted  them.  What  more  had  plaintiff  to  do  ?  He 
had  parted  with  the  property,  and  the  right  of  refusal  was  sim- 
ply with  the  vendee.  The  vendee  could  enforce  the  sale,  and  the 
oraer  of  delivery  could  only  be  avoided  on  the  ground  of  fraud. 
There  was  no  agreement  that  any  note  was  to  be  given  before  the 
delivery  of  the  coffee,  nor  can  such  be  implied,  for  it  would  be 
against  the  ordinary  rules  of  trade,  for  the  amount  of  tlie  invoice 
could  not  be  ascertained  until  the  coffee  was  weighed,  nor  would 
the  warehouse-man  report  the  weight  and  delivery  until  the  goods 
bad  left  his  possession. 

But  apart  from  this,  the  evidence  of  custom  was  simply  that  of 
the  one  witness  in  the  employment  of  the  plaintiff.  In  order  to 
establish  such  custom  the  evidence  by  which  it  is  proposed  to  prove 
it  must  be  clear,  uncontradictory  and  distinct.  Custom  is  usijjje  so 
long  established,  and  so  well  known,  as  to  have  acquired  the  force 
of  law.  Doubt  must  wholly  be  eliminated  from  the  evidence  ad- 
duced, or  the  usage  is  not  well  proved  :  See  Adams  vs.  himranee 
Cb.,  26  P.  F.  Smith,  411.  And  it  must  be  reasonable,  continued, 
and  acquiesced  in  by  all  acting  within  its  operations:  McMnsiers  vs. 
R,  R,  (k,  19  P.  F.  Smith,  874.  The  evidence  of  custom,  therefore, 
even  if  it  were  possible  to  establish  it,  did  not  come  witiiin  the  rule 
laid  down  by  the  authorities. 

The  offer  of  evidence  overruled,  of  the  witness  Mitchell,  amounted 
simply  to  showing  that  Handy  had  made  other  purchases  which  he 
did  not  pay  for,  and  sent  the  goods  to  auction  in  Philadelphia,  and 
further,  the  confession  of  his  agent  while  under  arrest.  It  is  argued 
that  this  offer  was  made  to  show  that  Handy  had  purchased  these 
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goods  in  question,  witli  others  from  other  parties,  when  insolvent, 
and  that  a  purchase  under  such  circumstances  is  such  a  fraud  that 

Elaintifif  can  recover  back  his  property  or  its  value.  Such  might 
e  argued  from  the  ruling  in  McKinUy  vs.  McGregor,  6  Wharton, 
369,  but  that  case  has  been  practically  overruled  by  Smith  vs.  Smith, 
9  Haifris,  367,  where  it  is  held  that  the  intention  of  the  buyer  of 
goods  at  the  time  of  purchasing  them  not  to  pay,  together  with  his 
insolvencv  at  the  time,  and  his  knowledge  of  it,  not  communicated 
to  the  seller,  will  not  avoid  the  sale  after  the  delivery  of  the  prop- 
erty sold.  This  case  has  been  unquestioned  since,  and  this  would 
seem  to  dispose  of  any  argument  as  to  fraud  in  the  case  now  before 
us,  which  may  be  more  properly  considered  as  within  the  rule  laid 
down  by  Chief-Justice  Gibson,  in  Harris  vs.  Smith,  3  S.  &  R.  20,  where 
he  says :  "  If  a  vendor  rely  upon  the  promise  of  the  vendee  to  perform 
the  conditions  of  sale,  and  deliver  the  goods  absolutely,  the  right 
of  pronerty  will  be  changed,  although  the  conditions  be  never  per- 
formed." Here  the  undertaking  was  to  deliver  a  note,  the  goods 
delivered  on  its  faith,  and  tlie  undertaking  not  performed.  And  in 
Hcuck  vs.  Lindennan^  14  P.  F.  Smith  499,  following  the  same  principle, 
it  is  held  that  there  can  be  no  valid  lien  as  against  creditors  for  the 
purchase-money  of  personal  property,  when  it  is  delivered  on  a  con- 
ditional sale.  The  offer  is  also  objectionable  because  the  statements 
of  an  agent  are  not  admissible  against  his  principal  as  to  past  occur- 
rences, or  as  to  his  motives :  See  Begley  vs.  WiUmms,  30  r.  F.  Smith, 
107  ;  Kams  vs.  Tanner,  16  P.  F.  Smith,  297 ;  HeUer  vs.  McGrath,  8 
P.  F.  Smith,  458. 

We  therefore  see  no  reason  to  take  oflf  the  non-suit,  and  the  rule 
is  discharged. 
J.  W.  Roper,  E?q.,  for  plaintiff. 
K  C.  Dcae,  R.  N,  Willson  and  Charles  Gilpin,  Esqs.,  for  defendant 

[Leg.  Int,  Vol.  38,  p.  33.] 

Johnson  vs.  Black. 

A  tenant  cannot  waive  an  appraisement  of  the  goods  of  a  stranger  on  the  premises 
under  a  landlord^s'S^arraiit. 

The  landlord,  upon  the  expiration  of  five  days,  is  aUowed  a  reasonable  time  after- 
wards for  the  appraisement  and  sale. 

Motion  for  judgment  non  obstante  veredicto.  Opinion  delivered 
January  22, 1881,  by 

Elcock,  J. — ^This  was  replevin  by  the  owner  of  goods  left  in 
charge  of  one  E.  P.  Johnson,  tenant  of  premises  demised  by  the  de- 
fendant They  were  therefore  the  goods  of  a  stranger.  The  tenant, 
after  distress  made,  waived  an  appraisement  of  all  the  goods  on  the 
premises,  and  ten  days  after  the  service  of  the  distress  warrants  the 
plaintiff  issued  this  replevin. 

It  is  now  contended  that  tlie  tenant  could  not  waive  the  appraise- 
tnent  as  to  the  goods  of  a  stranger,  and,  as  the  landlord  did  not 
appraise  the  goods  before  the  replevin,  he  has  no  claim  thereon  for 
his  rent. 

The  first  of  these  proi)Ositions  is  undoubtedly  correct,  see  Briggs 
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vs.  Large,  6  Caaey,  287,  but  we  do  not  see  that  there  is  anything  in 
either  the  statute  or  the  Common  law  which  requires  a  landlord  to 
appraise  the  goods  distrained  within  any  period  save  a  reasonable 
time,  and  at  least  six  days  before  sale  of  them  under  his  warrant. 
By  the  act  of  assembly  of  2l8t  of  March,  1772,  it  is  provided: 
"  When  any  goods  or  chattels  shall  be  distrained  for  any  rent  re- 
served upon  any  demise,  and  the  tenant  or  owner  shall  not,  within 
five  days  after  such  distress,  replevin  the  same,  then,  on  the  ex- 
piration of  said  five  days,  the  person  distraining  shall  and  may 
cause  the  goods  and  chattels  so  aistrained  to  be  appraised,  and  after 
such  appraisement  shall  or  may,  after  six  days'  public  notice,  law- 
fullv  sell  the  said  goods  and  chattels." 

There  can  be  no  necessity  for  an  appraisement  where  the  goods 
are  replevied,  the  object  of  the  appraisement  being  that  the  tenant 
may  know  the  sum  at  which  he  can  redeem  his  goods.  Our  act  of 
assembly  follows  that  of  2  \Vm.  &  Mary,  sec.  6,  and  under  that  it 
has  been  decided  that  the  landlord,  upon  the  expiration  of  the  five 
days,  is  allowed  a  reasonable  time  afterwards  for  the  appraisement 
and  sale :  Pitt  vs.  Shew,  4  B.  &  A.  298.  The  cases  which  determine 
that  the  landlord  l»ecomes  a  trespasser  for  a  failure  to  appraise  the 
goods,  arise  solely  when  he  has  made  a  sale  of  the  property. 

Judgment  is  therefore  ordered  in  favor  of  the  midlord*  (the  de* 
fendant)  on  the  point  reserved. 

W.  M.  Mervine,  Esq.,  for  plaintifif. 

J.  Alexander  Smpdon^  Jr.,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  SB,  p.  M.] 

Mayberry  vs.  Second  and  Third  Streets  Raii^way  Company. 

A  railway  onmpany  is  liable  for  injuries  resulting  A*om  a  failure  to  keep  the  high- 

wa3r0  in  good  repair. 
A  release  by  a  married  woman,  without  the  joinder  of  her  husband,  of  damages  hap* 

peniug  to  her,  is  void. 

Sur  rule  for  new  trial. 

The  plaintiff,  with  several  members  of  her  family,  took  passage 
on  defendants' cars,  at  Third  and  Chestnut  streets,  to  ride  to  Meadow 
street,  Frankford,  Twenty-third  ward,  to  which  point  they  were  safely 
carried,  and  landed  on  the  highway  at  the  corner  of  Meadow  street. 
At  the  point  at  which  they  were  landed  the  street  is  crossed  at  right 
angles  by  a  deep  gutter,  which  is  covered  by  large  iron  plates,  over 
which  passes  all  tne  travel  of  the  street.  At  the  time  in  question, 
which  was  a  dark  night,  one  of  these  plates,  between  the  track  and 
curbstone,  was  displaced  or  turned  in  such  a  way  that  as  the  mother 
of  the  plaintiff,  who  preceded  her,  stepped  upon  the  end  of  one  of  the 
plates,  her  foot  went  down  into  the  gutter,  the  plate  tilted  up  and 
fell  back  upon  the  foot  of  the  plaintiff  and  injured  it.  Plaintiff 
was  a  married  woman,  but  not  living  with  her  husband,  and  shortly 
after  the  accident  executed  a  release  to  the  defendants  in  considera- 
tion of  the  sum  of  $20,  without  the  joinder  of  her  husband.  A  ver- 
dict was  rendered  in  ftivor  of  plaintiff  for  $702. 


Digiti 


zed  by  Google 


254  PHILADELPHIA  REPORTS. 

Opinion  delivered  January  22, 1881,  by 

Elcock,  J.— By  the  act  of  assembly  of  April  10. 1858,  P.  L.  1858, 
p.  240,  incorporating  said  company,  "  it  is  provided  that  the  com- 
pany shall  keep  the  streets  and  avenues  traversed  by  the  said 
railway  in  perpetual  good  repair,  at  their  own  expense."  This  is 
the  usual  stipulation  in  the  railway  acts  of  incorporation  of  this 
city,  and  obliges  the  company  to  maintain  the  highway  in  safe 
repair  its  whole  width,  from  curb  to  curb,  and  in  fact  this  company 
did  construct  this  gutter  and  covering  agreeably  to  the  ordinance 
of  councils,  and  under  the  supervision  and  plan  of  the  commis- 
sioner of  highways.  For  any  defect  in  the  plan  or  mode  of  con- 
struction the  company  are  not  liable,  but  constructed  as  it  is  thev 
are  bound  to  keep  it  in  proper  order  and  repair  and  safe  for  travel. 
Of  course  the  company  should  be  allowed  a  reasonable  time,  in 
case  of  its  becoming  out  of  repair  or  deranged  to  restore  it  to  its 
proper  condition.  What  would  be  a  reasonable  time,  under  the  cir- 
cumstances, would  be  a  question  for  the  jury.  That  the  iury  have 
passed  upon,  and  the  remaining  question  is  whether,  by  the  release 
signed  by  plaintiff  without  the  ioinder  of  her  husband,  she  is  es- 
topped in  her  action.  It  has  oeen  determined,  in  Railroad  vs. 
Bwrsoriy  11  P.  F.  Smith,  369,  that  a  release  by  a  married  woman,  her 
husband  not  joining,  of  land  damages,  was  void.  In  this  case  it  is 
but  her  chose  in  action,  but  as  she  could  not  sue  or  recover  without 
the  joinder  of  her  husband,  therefore  she  cannot  release.  In  Black 
vs.  Tricker,  9  P.  F.  Smith,  13,  it  is  held  that  where  the  circumstances 
mentioned  in  the  act  of  February  22,  1718,  and  the  act  of  May  5, 
1855,  have  been  established  in  any  controversy  in  the  ordinary  way 
by  proofs,  the  privilege  of  being  a  feme  8ole  trader  results  to  the  mar- 
ried woman.  It  has  oeen  contended,  in  argument  before  us,  that  as 
the  plaintiff  at  the  time  was  separated  from  her  husband,  and  sup- 
portmg  herself  and  family,  slie  was  entitled  to  the  damages  happen- 
ing to  her,  and,  being  so  entitled,  could  release  them  by  a  written 
instrument,  under  seal,  and  thus  bar  her  action  within  the  ruling 
of  the  case  last  cited.  In  this  case  the  evidence  was  simply  the  tes- 
timony of  the  plaintiff,  who  said:  "  I  have  not  always  gone  by  the 
name  of  May  berry.  He  was  my  second  husband.  1  sometimes 
signed  my  name  just  as  it  came  handy.  At  other  times  I  signed 
my  name  Hague.  This  was  my  first  husband's  name.  I  was  not 
living  with  Mr.  Mayberry  on  August  24, 1878 ;  have  not  been  living 
with  him  for  six  or  seven  years  up  to  the  present  time.  I  only 
lived  with  him  four  months  from  the  day  we  were  married.  I  was 
married  to  him  on  the  10th  day  of  November,  1873.  After  I  left 
him  I  supported  myself.  In  these  four  years  he  did  not  support 
me  at  all ;  went  mostly  by  the  name  of'  Hague."  This  does  not 
make  out  a  case  within  the  act  of  assembly  cited,  for  a  simple  failure 
to  support  the  wife,  without  drunkenness  or  other  cause,  will  not 
deprive  the  husband  of  his  right  to  the  wife's  personal  property  on 
her  death  without  issue:  See  D^Arros^  Appeal^  7  W.  N.  C.  125. 

Tliere  must  be  a  desertion  or  a  neglect  or  refusal  on  the  part  of  the 
husband — something  that  involves  the  wilful  non-performance  of  a 
duty  on  his  part:  King  vs.  Thompson^  8  W.  N.  C.  241. 
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Here  there  is  no  evidence  of  desertion  by  the  husband,  and  for 
aught  that  appears,  they  may  have  agreed  amicably  to  separate,  or 
in  fact  the  wife  may  have  deserted  the  husband.  Unless  the  evi- 
dence shows  that  the  wife  would  be  entitled  to  a  decree  as  hfeme 
sole  trader,  she  cannot  be  regarded  within  the  benefits  of  the  act,  and 
her  release,  therefore,  cannot  amount  to  an  estoppel.  It  is  evidence 
against  her  as  a  declaration  of  what  she  estimated  her  damages  at 
the  time,  and  as  against  her  oral  testimony  upon  the  subject-matter, 
and  for  such  purpose  it  was  admitted. 

There  was  some  evidence  in  the  cause  aflTecting  the  bonaHdes  of 
the  release,  which  the  verdict  also  settles  in  favor  of  the  plaintiflf, 
which,  irrespective  of  the  legal  questions  involved,  might  determine 
the  cause. 

Upon  the  whole  we  see  no  reason  to  disturb  the  verdict,  and  tba 
rule  for  a  new  trial  is  discharged. 

/.  NewUm  Brown,  Esq.,  for  plaintiff. 

George  W.  Thorn,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  38,  p.  83.] 

Cotter  va.  The  Frankpord  and  Southwark  Railway  Company. 

A  failure  of  a  railway  train  to  stop  on  signal  does  not  justify  a  boy  of  twelve  years 

of  age  in  jumping  U)>on  the  cars  wliile  m  motion. 
An  invitation  to  jump  upon  the  train  by  one  not  in  charge  of  the  train,  or  authorized 

by  the  oompany,  does  not  render  the  company  liable. 

Sur  rule  for  new  trial.    Opinion  delivered  January  22,  1881,  by 

EixocK,  J. — This  action  was  to  recover  damages  for  injuries  sus- 
tained by  a  boy  aged  twelve  years,  by  the  alleged  negligence  of  the 
defendants.  The  plaintiff  resided  at  Frankford,  Twenty-third  ward,' 
and  was  in  the  habit  of  riding  on  the  defendants'  road  each  morning 
by  a  six  o*clock  train  to  Bromley's  mills,  at  Germautown  avenue  and 
York  streets,  at  which  place  he  was  employed.  The  defendants  use 
in  that  section  of  the  city  a  dummy  engine  and  two  of  the  ordinary 
passenger  street  cars  as  a  train.  The  defendants'  train  had  stopped 
at  Unity  street,  Frankford,  to  take  on  passengers,  and  had  started 
again,  when  the  plaintiff  states  he  signalled  the  engineer  to  stop, 
and  as  he  did  not  stop,  he  ran  towards  the  train,  and  m  attempting 
to  get  on  the  platform  of  the  middle  car  his  foot  slipped  and  he  fefl 
under  the  wheel,  and  his  leg  was  so  crushed  and  injured  that  it  had 
to  be  amputated.  As  an  excuse  for  attempting  to  get  on  the  car  the 
plaintiff  testified  that  on  a  former  occasion  one  of  his  fellow  work- 
men at  Bromley's  mills,  who  was  allowed  by  the  company  defendant 
to  act  as  brakeman  on  the  six  o'clock  train  in  the  morning,  in  con- 
sideration of  a  free  ride,  said  to  him  as  he  got  on  the  car  that  he  was 
young,  and  should  run  and  jump  on  the  car.  This  was  denied  by 
the  witness  on  the  other  side,  and  witnesses  were  also  produced  who 
testified  that  they  had  warned  the  boy  against  jumping  on  the  car 
while  in  motion. 

All  the  facts  were  left  to  the  jury,  who  found  in  favor  of  the  plain- 
tiff, 84,500. 

The  degree  of  care  required  of  a  child  of  tender  years  is  always 
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a  question  of  fact  for  the  jury,  and  what  is  negligence  per  ae  in  an 
adult,  mi^ht  not  be  so  in  one  of  tender  years.  But  an  important 
question  in  this  case  is,  what  duty  wa$  owing  by  the  defendant  to 
the  plaintiff?  The  train  was  bound  to  stop  on  his  signal,  and  on 
failure  to  do  so,  the  defendant  would  be  liable  in  damages  resulting 
therefrom,  if  loss  of  employment  or  otherwise;  but  it  would  be 
irrational  to  say  that  a  failure  on  the  part  of  those  in  charge  of  the 
train  to  stop  would  justify  any  one  old  enough  to  travel  alone  in 
attempting  to  get  on  a  moving  train  as  a  passenger.  The  duty  to 
the  plaintiflf  did  not,  therefore,  extend  to  his  personal  safety  when 
not  on  the  train  as  a  passenger,  nor  to  his  safely  getting  on,  unless 
the  train  had  stopped.  The  question,  therefore,  whether  an  invita- 
tion was  given  by  the  officers  or  agents  of  the  company  to  the  boy 
to  get  on  became  the  turning  point  of  the  case.  If,  on  the  occasion 
in  question,  the  agent  of  thejcfefendants,  having  charge  of  the  train, 
had  invited  the  boy  to  get  on  while  the  train  was  in  motion,  it  would 
be  a  fair  question  for  the  jury  whether  he  was  justified  in  taking  such 
a  risk. 

But  here  the  statement  made  to  the  boy,  that  he  was  young,  and 
could  run  and  jump,  was  made  at  a  different  time,  and  possibly 
under  different  circumstances.  It  can  hardly  be  supposed  that 
such  an  invitation  would  extend  to  getting  on  the  cars  without 
re^ird  to  the  rate  of  speed,  or  the  time  or  place. 

But  was  the  invitation  given  by  any  one  naving  authority  to  bind 
the  company  ?  The  brakeman,  who  is  said  to  have  given  the  in- 
struction alluded  to  by  the  plaintiff,  was  not  a  regular  brakeman  on 
the  cars,  but  was  a  fellow-employee  in  the  mill  with  the  plaintiff, 
and  well  known  to  him.  By  the  ordinary  duties  of  brakeman  he 
has  no  authority  over  the  management  of  the  train,  or  to  regulate 
the  loading  or  unloading  of  the  train,  or  to  direct  the  conduct  or 
ingress  or  egress  of  the  passengers.  His  simple  duty  is  to  attend  to 
the  brake.  To  permit  tne  idle  remarks  of  one  without  authority,  or 
a  mere  volunteer,  to  bind  the  company  would  be  unreasonable. 
Thus,  in  Flower  vs.  Penna.  Railroad,  19  P.  F.  Smith,  210,  a  fireman 
who  had  invited  a  bov  of  tender  veara  to  get  on  the  tender  of  the 
engine  at  a  station,  and  who  was  killed  while  thus  acting,  by  the 
negligence  of  the  employes  of  the  road,  in  allowing  the  balance  of 
the  train  to  run  into  the  engine,  it  was  held  that  the  engineer  or 
fireman  had  no  authority  to  invite  any  one  on  the  engine,  and  that 
the  company  consequently  was  not  liable. 

This  brakeman  had  no  authority  to  change  any  rule  of  the  com- 

f)any  or  to  waive  any  legal  rights  they  may  have  in  regard  to  regu- 
ating  their  mode  of  receiving  or  discharging  their  passengers.  It 
was  not  within  the  scope  of  his  authority.  The  train  was  in  charge 
of  a  regular  conductor  and  engineer,  who  had  the  lawful  control  of 
it.  The  question  was  not  raised  upon  the  trial,  and  the  whole  sub- 
ject went  to  the  jury  upon  the  question  whether  any  invitation  was 
given  by  the  brakeman.  The  jury,  therefore,  we  think  had  too  much 
latitude,  and  as  the  evidence  aoes  not  establish  a  case  of  negligence 
on  the  part  of  defendants,  a  new^  trial  must  be  granted. 
Rule  absolute. 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  257 


R.  R  White,  Esq.,  for  plaintiff. 
Edward  Olmsted,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  38,  p.  102.] 

West,  Executrix,  etc.,  of  Edward  A.  Graham,  vs.  OXIallaghan, 
Administratrix,  etc.,  of  David  W.  Bradley. 

Id  an  action  for  slander  on  a  title  it  must  be  shown  that  the  statement  was  false,  that 
there  was  express  malice,  and  special  damage. 

Sur  rule  for  new  trial.     Opinion  delivered  March  12,  1881,  by 

ErxxwK,  J. — By  an  agreement  dated  January  30,  1873,  Edward 
A.  Graham  agreed  to  convey  to  David  \V.  Bradley  certain  property 
known  as  "Graham's  Packincr  House,"  on  Filbert  east  of  Twenty-first 
street,  in  the  city  of  Philadelphia,  with  a  right  to  the  said  Edward  A. 
Graham  to  repurch«ise  the  same  at  the  expiration  of  one  year,  with 
the  condition  that  he  purchase  at  the  same  time  all  the  personal 
property,  consisting  of  the  stock  of  goods,  etc.,  upon  the  premises. 
Before  the  expiration  of  the  year,  Graham  died,  not  having  made 
an  election  to  repurchase.  After  his  death,  and  shortly  before  the 
expiration  of  the  year  named,  the  plaintiff,  Graham's  executrix, 
notified  Bradley,  in  writing,  of  her  intention,  on  behalf  of  said  es- 
tate, to  exercise  the  right  of  repurchase  of  said  premises.  No 
tender  of  the  consideration  money  was  made,  and,  in  fact,  the  estate 
had  not  sufficient  means  to  so  afford.  After  the  giving  of  the  notice 
the  plaintiff  presented  her  petition  to  the  Orphans'  Court,  praying 
for  an  order  of  sale  of  said  opti6n  of  repurchase,  which  was  granted, 
and  the  same  was  advertised  as  all  the  right,  title  and  interest  of 
Graham  in  the  premises,  describing  it  by  metes  and  bounds  at  the 
time  of  the  sale.  Bradley,  by  his  counsel,  caused  a  notice  to  be  read 
as  follows : 

"  Notice  is  hereby  given  that  no  tender  has  been  made  of  the 
amount  payable  upon  the  exercise  of  the  option  of  repurchase  con- 
templated in  the  agreement  of  30th  of  January,  1873,  within  the 
time  limited.  Nor  were  the  terms  of  said  agreement  complied  with, 
and  that  said  option  of  repurchase  has  therefore  expired.  Bidders 
will  therefore  take  no  title." 

Part  of  this  notice,  in  the  words,  "  nor  were  the  terms  of  said 
agreement  complied  with,  are  now  alleged  to  be  false,  inasmuch  as 
the  notice  of  the  plaintiff  is  alleged  to  be  all  that  was  necessary  to 
vest  the  right  in  Graham's  estate.  The  property  was  only  bid  to 
the  sum  of  $100,  and  plaintiff  then  brought  this  suit  to  recover  for 
the  alleged  slander  upon  the  title.  At  the  close  of  the  plaintiff's 
evidence  a  non-suit  was  entered. 

In  actions  for  slander  upon  a  title,  where  the  alleged  slander  is 
spoken  by  one  having  the  jprivilegc  or  an  interest  in  the  property, 
the  evidence  must  show  that  the  statement  complainea  of  was 
false;  that  it  was  malicious,  and  that  special  damages  resulted 
therefrom.  By  strict  construction,  the  language  referred  to  might 
be  considered  false;  but  it  is  contended,  with  much  plausibility, 
that,  by  a  strict  construction  of  the  agreement,  the  covenant  of  re- 
purchase was  but  personal,  and  did  not  descend  to  the  heirs,  ad- 
17  Vol.  15. 
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ministrators  or  assigns  of  either  party.  It  is  not,  however,  impor- 
tant to  determine  such  a  refinement  in  this  case.  The  notice  was 
given  by  one  having  the  right  to  give  it,  being  a  partv  to  the  agree- 
ment, and  therefore  fjrivileged,  which  would  rebut  the  prima  facie 
evidence  of  malice  arising  from  the  fact  of  the  statement  oeing  false. 
It  then  becomes  necessary  that  express  malice  be  shown.  The 
plaintiff  offered  no  such  evidence  on  the  trial,  but  relied  on  the 
nresumed  malice  of  the  falsehood.  This  has  been  determined  to 
be  wholly  insufficient:  Steivart  vs.  Young,  L.  R.  5  C.  P.  122 ;  Wren 
vs.  WeUd,  L.  R.  4  Q.  B.  730;  Brook  vs.  Rawle,  4  Exch.  521 ;  Kendall 
vs.  Stone,  1  Seld.  14. 

Independent  of  this  question,  no  evidence  was  offered  of  special 
damage.  It  was  confined  to  showing  the  value  of  the  property  as  a 
whole,  and  to  the  bid  of  $100  made  at  the  sale.  It  did  not  show 
that  any  bargain  was  lost,  or  that  any  one  was  willing  to  bid  a 
larger  sum.  Unless  this  was  shown,  how  can  it  be  said  that  the 
reading  of  the  notice  produced  any  efiect?  This  subject  is  con- 
sidered in  all  the  aises  above  cited  with  clearness  and  precision. 

We  see  no  error  in  the  entry  of  non-suit,  and  the  rule  is  therefore 
discharged. 

N.  H.  Sharpless,  Esq.,  pro  plaintiff. 

E.  Greenough  Hatt  and  Samuel  Dickson,  Esqs.,  pro  defendant. 

[Leg.  Int.,  Vol.  38,  p.  138.] 

Citizens'  Passenger  Railway  Company  vs.  W.  J.  Donohugh,  Col- 
lector of  Delinquent  Taxes. 

Under  the  acta  of  August  25,1864,  and  April  29, 1844,  horses  owned  by  an  incorpor- 
ated passenger  railway  company,  and  used  in  drawing  their  ears,  are  taxable  fur 
municipal  purposes. 

Motion  to  continue  the  special  injunction.  Opinion  delivered 
AprU  2,  1881,  by 

Thayer,  P.  J. — A  tax  of  two  dollars  on  the  hundred  having  by 
ordinance  and  with  the  usual  formalities  been  levied  by  the  city  of 
Philadelphia  upon  the  horses  owned  by  the  plaintiffs;  and  used  by 
them  in  moving  their  cars  over  their  tracks,  and  the  said  tax  being 
unpaid,  the  plaintiffs  have  filed  a  bill  by  which  they  seek  to  enjoin 
the  collector  of  delinquent  taxes  from  enforcing  payment  of  the  tax 
by  means  of  the  remedies  provided  by  law  for  the  collection  of  de- 
linquent taxes. 

By  the  act  of  August  25,  1864,  it  is  enacted  that  "  the  select  and 
common  councils  of  the  city  of  Philadelphia  shall  have  the  power 
to  levy  a  tax  for  municipal  purposes  on  all  subjects  of  taxation 
specified  by  the  thirty-second  section  of  the  act  of  April  29,  1844, 
and  to  provide  by  ordinance  a  system  for  the  assessment  thereof, 
and  for  the  collection  of  taxes  thereon:"  P.  L.  1864,  p. .1030. 
Among  the  subjects  of  taxation  specified  in  the  thirty-second  section 
of  the  act  of  April  29,  1844,  hordes  are  expressly  enumerated :  P.  L. 
497,  Brightbfs  Purdon,  1380.  It  is  perfectly  dear,  therefore,  that 
horses  in  general  are  a  species  of  property  taxable  for  municipal 
purposes.  .  £ut  it  is  contended  by  the  plaintiffi  that  horses  used  by 
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passenger  railway  companies  are  not  liable  to  taxation  upon  the 
ground  that  they  are  necessary  for  carrying  on  the  business  for 
which  they  are  incorporated.  The  argument  is,  that  nil  property 
which  is  indispensable  for  carrying  on  the  business  for  which  a 
company  is  incorporated  is  exempt  from  local  taxation  :  that  horses 
are  indispensable  for  passenger  railway  companies,  ana  that,  there- 
fore, they  are  exempt  from  such  taxation.  If  the  major  premise 
were  true  the  syllogism  would  doubtless  be  a  perfect  one,  but  it  is 
hardly  necessary  to  say  that  there  is  no  such  principle,  and  that 
corporations,  although  they  have  greatly  grown  in  power  and  num- 
bers of  late  years,  have  not  yet  attained  to  the  bliss  of  entire  immu- 
nity from  taxation.  The  argument  is  based  upon  a  misapprehen- 
sion of  the  grounds  upon  which  the  decisions  upon  this  subject  rest. 
In  order  to  make  any  species  of  property  taxable  it  must  be  shown 
that  it  is  embraced  in  some  enumeration  or  description  of  sub- 
jects contained  in  the  law  which  is  supposed  to  subject  it  to  tJixa- 
tion.  In  the  earliest  case  in  our  own  reports  in  which  such  a  ques- 
tion arose,  the  Permanent  Bridge  Company  vs.  Fra'dey^  13  Sergeant  & 
Rawle,  422,  it  was  decided  that  under  the  act  of  April  11,  1799,vau- 
thorizing  the  fixation  of  "  all  lands,  houses,  and  lots  of  ground," 
the  permanent  bridge  over  the  Schuylkill  at  Market  street  wjis  not 
taxable,  because  it  could  not  be  properly  comprehended  under  any 
of  the  subjects  of  taxation  mentioned  in  the  act.  **  It  is  neither 
land,  house  nor  lot,"  said  Cliief- Justice  Tilghman,  "  and  in  order  to 
make  it  an  object  of  taxation  it  must  be  shown  to  fall  within  the 
list  of  enumerated  articles."  Upon  this  ground  it  was  held  not  to 
be  taxable  and  upon  this  ground  alone.  The  decision  in  the  Lehigh 
Coal  and  Nav,  Co,  vs.  Northampton  Co.,  8  W.  &  S.  334,  in  which  it 
was  held  that  the  bed,  berme  bank,  towpath  and  toll-houses  of  tl>e 
canal  company  were  not  taxable  ns  real  estate  under  the  acts  of 
April  15,  1834,  and  April  29,  1844,  rested  upon  precisely  the  same 
reason.  **  They  cannot  be  considered  as  cither  *  lands,  houses,  or 
lots  of  ground,  according  to  the  true  meaning  of  the  acts  and  a  fair 
interpretation  thereof,"  said  Judge  Kennedy.  It  was  a  question  of 
what  the  intention  of  the  legislature  was — of  judicial  interpretation 
of  the  words  indicating  the  subjects  intended  to  be  made  liable  to 
taxation  bv  tlie  acts. 

In  all  the  subsequent  cases  in  which  similar  questions  arose: 
Reading  R.  R.  Co,  vs.  Berks  County^  6  Barr,  70 ;  Wayne  Ca),  vs.  DeUi- 
ware  and  Hudson  Canal  Company,  3  Harris,  3^)1  ;  Schuyllcill  Xaviga- 
tion  Co.  vs.  Berks  County,  1  Jones,  202 ;  West  Chester  Gas  Qmipany 
vs.  Chester  County^  6  Casey,  232,  and  Carbon  Iron  Company  vs.  Car^ 
bon  County,  3  Wright,  251,  the  decision  turned  upon  the  same  point, 
viz.,  whether  the  description  of  the  property  sought  to  be  taxed  was 
or  was  not  fairly  within  the  intention  of  the  legislature,  as  indicated 
by  the  words  of  the  act — whether  canals,  toll-houses,  depots,  water- 
stations,  etc.,  etc.,  were  intended  to  be  included  under  the  general 
designation  of  "  houses,  lands,  and  lots  of  ground."  In  none  of 
these  cases  did  the  court  lend  the  least  countt^nancc  to  the  idea 
that  corporations,  as  such,  were  exempt  from  taxation,  either  for 
State  or  county  purposes.     No  such  pretension  was  ever  encouraged 
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by  the  court.  On  the  contrary,  it  was  expressly  repudiated  by  the 
court  in  Carbon  Iron  Company  vs.  Carbon  Co.,  3  Wright,  251,  where 
a  fruitless  attempt  was  made  to  exempt  the  lands  of  an  iron  com- 
pany from  taxation  for  State  and  county  purposes.  In  the  case  of 
IVayne  County  vs.  ITie  Delaware  and  Hudson  Canal  Company^  already 
cited,  it  was  held  that  although  the  reservoirs,  lock-houses,  engi- 
neers' offices,  etc.,  were  not  within  the  act  of  April  29,  1844,  not 
being  "  houses,  lands  or  lots  of  ground,"  within  the  meaning  of  that 
act,  their  horses  used  in  drawing  their  cars  on  the  railroad,  were 
taxable  for  State  and  county  purposes.  This  is  a  case,  therefore, 
directly  in  point  upon  the  present  question.  It  required  the  aid 
of  the  constitution  and  special  legislation  to  exempt  churches, 
burial-grounds,  colleges,  academies,  hospitals  and  institutions  of 
public  benevolence  and  charitv — legislation,  which,  in  the  great 
majority  of  cases,  would  have  been  altogether  unnecessary,  if  the 
j)rinciple  contended  for  by  the  plaintiffs'  counsel  had  any  founda- 
tion in  law.  When  we  consider  the  facility  with  which  corpora- 
tions may  now  be  erected  under  the  acts  of  1874  and  1876,  the 
small  number  of  persons  necessary  to  constitute  them,  and  the  ex- 
tent and  variety  of  the  business  in  which  they  are  engaged,  it  must 
be  apparent  that  the  application  of  such  a  doctrine  as  that  which 
is  contended  for  by  the  plaintiffs,  would  be  in  the  highest  degree 
unequal,  unjust  and  oppressive  to  the  people.  The  cases  referred 
to  did  not  proceed  at  all  upon  any  theory  or  claim  of  exemption  on 
the  part  of  the  corporations  as  such,  but  upon  the  sole  ground  that 
the  property  sought  to  be  taxed  was  not  within  the  words  and  in- 
tent of  the  act  imposing  the  tax.  The  legislature  itself  is  not  com- 
petent to  enact  a  law  exempting  corporations  from  taxation  for 
property  which  would  be  liable  to  taxation  under  the  general  laws 
of  the  commonwealth  in  the  hands  of  natural  persons,  for  such  an 
act  would  be  in  direct  contravention  of  article  9,  section  2,  of  the 
constitution.  They  may  designate  the  subjects  upon  which  taxes 
may  be  levied,  but  all  such  taxes  must  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax. 

When  we  find,  therefore,  "  horses  "  expressly  mentioned  in  the 
act  of  29th  April,  1844,  among  the  various  kinds  of  property  sub- 
ject to  taxation,  we  may  be  sure  that  it  means  horses,  whether  they 
belong  to  private  individuals  or  to  private  corporations,  such  as  the 
plaintiffs  are.  There  is  here  no  latitude  for  construction,  and  no 
doubt  calling  for  interpretation.  If  horses  are  necessary  for  prose- 
cuting the  business  of  passenger  railway  companies,  so  are  they 
necessary  for  prosecuting  the  business  of  numberless  private  indi- 
viduals, but  in  neither  case  are  they  exempt  from  taxation  on  that 
account.  The  franchise  which  the  plaintiffs  enjoy  is  to  be  a  body 
politic  and  corporate,  their  business  the  carrying  of  passengers,  but 
there  is  nothing  in  the  nature  of  either  which  clotnes  them  with 
immunity  from  the  taxation  which  is  imposed  upon  the  general 
public. 

Ordered  that  the  injunction  be  dissolved. 

/.  W,  M,  Newlinj  Esq.,  for  complainants. 
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[Leg.  Int.,  Vol.  38,  p.  139.] 

Fbicke  et  al.  vs.  Magee  et  oL 

1.  A  parol  trust  founded  upon  an  allied  agreement  of  a  pnrchaser  at  sheriff's  sale 

to  buj  real  estate  for  the  defendant  in  the  execution  is  void  under  the  act  of  22d  of 
April,  1856,  sec.  4.  and  cannot  be  maintained. 

2,  An  agreement  to  buy  the  iiersonal  proi)erty  of  the  defendant  for  him  at  such  sale 

cannot  be  enforced  after  the  lapse  of  thirteen  years,  being  barred  by  the  statute 
of  limitations. 

Demurrer  to  plaintiffs'  bill.     In  equity.    Opinion  delivered ^pui 
2,  1881,  by 

Thayeu,  p.  J. — The  purpose  of  the  plaintiffs'  bill  is  to  enforce 
an  alleged  narol  trust  which  the  defendant,  Michael  Magee,  is 
charged  witn  having  undertaken  in  the  year  1867.  The  plaintiff, 
according  to  the  statement  set  forth  in  his  bill,  became  insolvent 
in  January,  1867.  At  that  time  he  owed  the  defendant,  Michael 
Magee,  $6,961.20,  for  which  he  confessed  judgment  to  him  in  the 
District  Court,  January  8,  1867,  upon  which  judgment  the  de- 
fendant, Magee,  immediately  issued  execution.  The  bill  then 
goes  on  to  charge  that  at  this  time,  when  the  real  and  personal 
property  of  the  complainant  had  been  levied  on  by  the  sheriff  and 
was  about  to  be  sold  under  executions  issued  by  his  creditors, 
Magee  entered  into  a  verbal  agreement  with  the  complainant  to 
purchase  at  the  sheriff's  sale  his  real  and  personal  estate,  upon  a 
trust  that  he  would  afterward  sell  it  at  private  sale,  and  after  pay- 
ing his  own  and  other  judgments  out  of  the  proceeds  that  he  would 
pay  over  the  residue  "  to  the  family  of  the  complainant," — that  in 
accordance  with  this  verbal  agreement  Magee  bought  with  his  own 
money  various  pieces  of  real  estate  and  sundry  articles  of  personal 
property  belonging  to  the  complainant,  at  the  sheriff's  sale.  To 
make  a  very  long  storv  short,  the  bill  then  alleges  that  the  defend- 
ant, Magee,  neglected  to  comply  with  the  terms  of  this  alleged 
agreement  or  parol  trust,  but  sold  and  disposed  of  the  property  to 
his  own  use.  This,  excluding  the  long  episode  about  Eugene  6ize, 
which  seems  to  us  to  have  no  material  bearing  upon  the  case,  is  the 
whole  substance  of  the  bill. 

This  bill  very  naturally  has  been  demurred  to.  It  is  quite  clear 
that  it  is  incapable  of  bemg  sustained.  So  far  as  relates  to  the  real 
estate  which  is  alleged  to  have  been  the  subject  of  this  trust,  the 
plaintiff  is  immediately  confronted  by  the  act  of  22d  of  April, 
1856,  sec.  4,  P.  L.  533,  1  Brightly's  Purdon,  724,  which  enacts  that 
"all  declarations  or  creations  of  trusts  or  confidences  of  any  lands, 
tenements  or  hereditaments,  and  all  grants  and  assignments  thereof, 
shall  be  manifested  by  writing,  signed  by  the  party  holding  the 
title  thereof,  or  by  his  last  will  in  writing,  or  else  to  be  void.^'  The 
plaintiff's  case,  according  to  his  own  statement  of  it,  is  directly 
within  the  prohibition  of  this  act.  It  is  an  attempt  to  set  up  a  parol 
trust  founded  upon  the  alleged  agreement  of  a  purchaser  at  sheriff's 
sale  that  he  would  buy  the  property  for  the  defendant  in  the  execu- 
tion. It  is  the  precise  case  of  Jackman  vs.  Ringland,  4  W.  &  S.  149, 
and  Bamet  vs.  Dougherty,  8  Casey,  371,  except  that  in  those  cases  the 
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method  adopted  in  the  attempt  to  enforce  the  void  trust  was  an  action 
of  ejectment,  and  in  tliis  case  it  is  a  bill  in  equity,  a  circumstance 
which  cannot  make  the  least  difference  in  the  application  of  the 
law.  These  cases  were  affirmed  in  Kellum  vs.  Smithy  9  Casey,  158, 
in  which  it  was  further  held  that  every  attempt  to  take  such  a 
parol  trust  out  of  the  statute  by  converting  it  into  a  resulting  trust 
must  fail  unless  it  can  be  shown  that  the  alleged  cestui  que  trust 
paid  the  money,  or  that  there  was  fraud  at  the  time  ofthesakf  neither 
of  which  is  pretended  or  alleged  in  this  bill.  That  subsequent  fraud 
will  not  raise  a  resulting  trust  is  settled  by  many  cases.  Kellum  vs. 
Smith  was  followed  by  Nixon^s  Appeal,  13  P.  F.  Smith,  279,  which 
was  also  the  case  of  a  parol  trust  founded  upon  an  alleged  agree- 
ment to  purchase  one-half  of  the  property  at  a  judicial  sale  for  the 
benefit  of  the  alleged  cestui  que  trust,  and  by  Savings  Bank  vs.  Ben- 
nett, 26  P.  F.  Smith,  402 ;  Bennett  vs.  Savings  Bank,  6  Norris,  382, 
and  other  cases  to  the  same  effect. 

These  determinations  sufficiently  show  that  the  act  of  1856  is 
flat  bar  to  the  maintenance  of  the  parol  trust  which  the  plaintiff's 
set  up  in  their  bill.  Even  if  they  could  give  to  the  transaction  set 
out  in  their  bill  any  flavor  of  a  resulting  trust,  a  quality  which 
there  is  not  the  least  pretence  to  say  it  possesses,  their  claim  would 
nevertheless  have  been  barred  long  since  by  the  6th  section  of  the 
act  already  cited,  P.  L.  633  (2  Brightly's  Purdon,  930),  which  requires 
a  proceedmg  to  enforce  a  resultmg  trust  as  to  realty  to  be  brought 
within  five  years  after  the  trust  accrued.  Nothing  is  set  out  in  the 
plaintiff's  bill  to  take  his  case  out  of  this  provision  of  the  statute. 
As  to  the  personal  property  alleged  to  have  been  sold  at  the  sheriff's 
sale  the  plaintiffs  can  no  more  maintain  a  bill  in  equity  for  the  pro- 
ceeds of  it,  after  the  lapse  of  thirteen  years,  than  they  could  now 
iiTiiintain  trover,  account  render  or  an  action  for  moneyhad  and  re- 
ceived for  it.  A  chancellor  applies  the  statute  of  limitations  with 
the  same  effect  that  is  given  to  it  in  a  court  of  law:  Hamilton  vs. 
Hamilton,  6  Harris,  20.  And  the  defendants  have  properly  taken 
advantage  of  the  statute  by  demurrer,  as  the  objection  appears  on 
the  face  of  the  bill. 

In  addition  to  what  has  been  observed  it  may  be  further  said 
that  the  plaintiffs  have  in  their  bill  inadvertently  stated  themselves 
out  of  court  in  setting  out  the  fact  that  Henry  Fricke,  on  the  1st  of 
February,  1867,  assigned  all  his  property  of  every  kind  for  the 
benefit  of  his  creditors.  This  assignment  of  course  covered  the 
claims  which  are  the  foundation  of  the  present  suit,  and  the  state- 
ment shows  that  Henry  Fricke  has  no  right  to  maintain  this  suit. 
When  the  effect  of  this  was  observed  on  the  argument  the  plaintiffa' 
counsel,  in  order  to  avoid  the  pitfall  which  the  plaintiffs  had  thus 
unawares  dug  for  themselves,  asked  leave  to  amend  the  bill  by 
striking  out  this  stiitement  relative  to  the  assignment  for  the  benefit 
of  creditors.  But  this  motion  cannot  by  any  means  be  allowed. 
Amendments  in  equity  are  in  the  discretion  of  the  court.  They  are 
allowed  with  great  caution  where,  as  here,  the  bill  has  been  sworn 
to ;  always  in  furtherance  of  justice,  but  never  to  aid  a  party  in  the 
suppression  of  material  facts. 
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Demurrer  sustained,  and  it  is  ordered  that  the  bill  be  dismissed, 
plaintiffs  to  pay  the  costs. 

E.  Hunn,  Jr.,  Esq.,  for  ])luintiffH. 
Messrs.  Spencer  &  Thoni  for  defendants. 

[Leg.Int.,  Vol.  38,  p.  139.] 

Spare  vb,  Wai^  et  cU. 

A  plea  bj  a  defendant  in  a  scire  facias  on  a  mechanic's  claim  who  was  named  ai 
owner,  that  he  was  not  owner,  is  an  improper  plea,  and  will  be  stricken  off  on 
motion. 

Demurrer.    Opinion  delivered  April  2,  1881,  by 

Thaykr,  p.  J. — To  a  scire  facias  on  a  mechanic's  claim  the  per- 
son named  as  owner  has  pleaded  that  he  was  not  owner.  Is  this  a 
good  plea? 

The  act  of  1836  requires  the  claimant  to  set  out  the  name  of  the 
owner  or  reputed  owner  and  of  the  contractor,  where  the  contract 
of  the  claimant  was  made  with  a  contractor.  The  object  of  this  is, 
of  course,  to  bring  into  court  tlie  parties  most  interested  in  defend- 
ing against  the  claim.  But  if  a  mistake  is  made  in  not  naming  the 
real  owner,  this  only  prejudices  the  claimant.  Of  what  consequence 
is  it  to  a  person  who  is  not  owner,  or  to  the  real  owner  who  is 
omitted,  that  one  who  is  not  owner  is  named  as  such?  The  pro- 
ceeding is  entirely  in  rem^  and  a  sale  will  pass  only  the  title  of  him 
who  is  named  as  owner.  If  a  person  named  as  owner  may  take 
issue  on  the  fact  of  ownership,  then  an  issue  which  has  nothing  to 
do  with  this  proceedu)g  is  substituted  for  the  real  issue  to  be  tried. 
Christine  vs.  manderson,  2  Barr,  363,  was  decided  under  the.  act  of 
1808,  which  required  the  scire  facias  to  be  issued  against  the  debtor 
and  owner^  and  it  was  there  held  that  it  wtis  no  defence  that  the 
wrong  person  was  named  as  owner,  because  the  real  owner  might 
defend  in  an  action  of  ejectment  by  the  purchaser  at  8herifl''s  sale, 
upon  the  same  grounds  which  he  might  have  set  up  as  a  defence 
to  the  scire  facias  if  he  had  been  made  a  party.  The  same  point 
was  ruled  in  a  case  arising  under  the  act  ot  1836,  in  Woodtuard  vs. 
WiUoHj  18  P.  F.  Smith,  208,  where  a  husband  endeavored  to  set  up 
to  a  scire  facias  in  which  he  was  named  as  owner  a  defence  that  he 
was  not  owner,  but  that  the  property  belonged  to  his  wife.  But  he 
was  not  permitted  to  do  so,  for  the  reason  that  **the  judgment: 
against  him  could  only  be  levied  of  his  own  estate  or  title."  The 
reasoning  in  Finley's  Appeal^  17  P.  F.  Smith,  453,  is  to  the  same . 
effect;  and  so  is  Van  BUliard's  Administrators  vs.  Nace,  1  GrantV 
Cases,  233,  where  it  was  attempted  to  defeat  the  plaintiff  by  proof 
that  administrators  were  erroneously  jnade  defendants  instead  of 
the  devisees  of  a  testator,  but  the  attempt  altogether  failed,  the. 
court  holding  that  th^  recovery  of  a  plaintiff  in.  a  scire  facias  upon , 
a  mechanic's  claim  does  not  at  all  depend  upon  the  quantity  of  the 
defendants'  interest  in  the  land,  the  reason  assigned  being  thnt  "  the 

Elaintiff  claims  a  lien  on  the  defendants'  interest  whatever  it  is,  and. 
e  can  enforce  it  when  obtained  against  nothing  else."     We  enter- 
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tain  no  doubt  therefore  that  the  pleas  which  are  demurred  to  are 
bad  pleas  and  are  nullities,  as  they  make  no  proper  response  to  the 
plaintiff's  case.  The  proper  method  of  disposing  of  such  pleas,  as 
was  pointed  out  by  Sergeant,  J.,  in  Christine  vs.  ifandcrson,  is  not  to 
enter  judgment  upon  them,  but  to  strike  them  off. 
Ordered  ttiat  the  pleas  demurred  to  be  stricken  off. 

[Leg.  Int,  Vol.  SS,  p.  139.] 

The   Penn    Mutual   Life   Insurance   Company  vs.   Thackara, 

Buck  &  Co.* 

Gaa  fixtures  are  personal  property,  and  do  not  pass  by  a  Bherifi''8  sale  of  the  real  es- 
tate to  which  they  are  annexed. 

This  was  a  ease  stated  as  follows:  On  May  31,  1875,  George  E. 
Bliem  purchased  from  one  Snyder,  a  lot  of  ground  on  Oxford  street 
above  Seventeenth,  in  the  city  of  Philadelphia.  On  the  same  day 
he  entered  into  an  agreement  with  the  Penn  Mutual  Life  Insurance 
Company,  by  the  terms  of  which  it  was  to  advance  to  him  the  sum 
of  $16,000,  with  which  to  pay  for  the  said  ground,  and  the  further 
sum  of  $34,000  to  pay  for  tne  erection  of  ten  dwelling-houses  on 
the  said  property.  To  secure  the  said  company  for  its  said  loan, 
Bliem  executed  and  delivered  to  the  company  ten  advance  money 
mortgages  for  $5,000  each,  under  the  provisions  of  the  law  as  then 
in  force,  with  the  usual  accompanying  bonds,  and  accompanying 
agreement  and  covenant  by  the  company  to  make  the  said  ad- 
vances. 

The  contract  was  fully  carried  out  and  Bliem  completed  the 
houses  and  rented  the  same,  having  first  purchased  from  Thackara, 
Buck  &  Co.,  defendants  herein,  the  necessary  gas  fixtures,  and  placed 
them  in  the  said  houses. 

On  April  24, 1879,  interest  not  having  been  paid  on  the  mortgages 
on  Nos.  1703,  1709  and  1711  Oxford  street — three  of  the  aforesaid 
properties — the  insurance  company  entered  judgment  against  the 
said  Bliem  on  the  three  bonds  accompanying  the  said  three  mort- 
gages, condemned  the  said  properties,  and  sold  the  same  at  sheriflf's 
sale  on  September  15,  1879.  The  company  bought  all  three  prop- 
erties at  said  sale,  went  into  possession,  ana  have  remained  in  pos- 
session ever  since.  The  gas  fixtures  were  at  all  times  after  tneir 
first  attachment  to  the  premises  in  the  houses,  and  are  there  now, 
but  they  were  not  mentioned  in  the  mortgages,  the  writs  of  Jl./a., 
the  writs  ofvend,  «t;.,  the  advertisements  or  handoills  of  the  sheriflf's 
sale,  or  the  sheriff's  deeds,  and  were  only  included,  if  included  at 
all,  in  the  general  term  "  appurtenances." 

On  October  2,  1880,  Thackara,  Buck  &  Co.,  the  defendants  in 
the  feigned  issue,  issued  a  writ  of  fieri  facias  upon  a  judgment 
which  had  been  obtained  by  them  on  March  .29,  1880,  against  the 
said  George  E.  Bliem  in  this  court,  in  an  action  for  goods  sold  and 
delivered.  Under  this  writ  the  sheriif  levied  upon  the  gas  fixtures 
in  these  properties  as  the  property  of  said  George  E.  Bliem.    These 

*  Affirmed  by  the  Supreme  Courts  July  Term«  1881«  No.  5. 
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gas  fixtures  consisted  of  chandeliers  and  brackets  of  the  kind 
ordinarily  used  in  dwelling  houses.  The  Penn  Mutual  Life  Insur- 
ance Company  claimed  to  own  these  gas  fixtures  by  virtue  of  its 
purchase  of  tne  properties  at  the  sheriff's  sale,  under  the  writs  of 
vend,  ex,  above  mentioned.  A  rule  of  interpleader  was  granted, 
and  this  feigned  issue  framed. 

If  the  court  should  be  of  opinion  that  the  sheriff's  sale  under  the 
writs  of  veiid.  ex,  aforesaid  passed  the  title  to  these  gas  fixtures  to 
the  Penn  Mutual  Life  Insurance  Company,  and  that  the  said  fix- 
tures were  not  subsequently  liable  to  be  seized  in  execution  as  the 
property  of  George  E.  Blicm,  then  judgment  to  be  entered  in  favor 
of  the  plaintiff  in  the  feigned  issue. 

If  the  court  should  be  of  opinion  that  the  sheriff's  sale  under  the 
writs  of  vend,  ex,  afor'esaid  did  not  pass  the  title  to  these  gas  fixtures 
to  the  Penn  Mutual  Life  Insurance  Conipany,  but  that  the  said  fix- 
tures remained  the  property  of  (Jeorge  E.  Bliem,  liable  to  be  seized 
and  sold  on  executions  against  him,  then  judgment  to  be  entered 
in  favor  of  the  defendants  in  the  feigned  issue.  Both  parties  re- 
serving the  right  of  taking  a  writ  of  error  to  the  Supreme  Court 

Opinion  delivered  April  2,  1881,  by 

Thayer,  P.  J. — The  learned  and  elaborate  argument  submitted 
to  us  by  the  plaintiffs'  counsel  has  failed  to  convince  us  that  this 
case  differs  in  principle  from  Vaughan  vs.  Haldentan^  9  Casey,  522, 
and  Jarechi  vs.  Philharmonic  Society^  29  P.  P.  Smith,  403.  All  the 
cases  in  this  State  decide  that  unless  there  is  some  special  agree- 
ment to  the  contrary  gas  fixtures  are  mere  personal  chattels — as 
much  so  as  oil  lamps,  candlesticks,  candelabra  or  gas  stoves. 
Vaughan  vs.  Haldeman  determines  the  very  point  upon  which  the 
present  case  turns,  viz.,  that  such  articles  are  not  fixtures  in  the 
proper  sense  of  the  term,  and  do  not  pass  by  a  sheriff's  sale  to  the 
vendee  of  the  realtv.  It  can  make  no  difference  that  in  the  present 
case  the  owner  had  rented  the  premises  and  was  not  personally  in 
possession.  The  possession  of  his  tenant  was  the  same  as  his  pos- 
session, and  renting  the  property  to  a  tenant  does  not  alone  indicate 
that  the  owner  intended  to  alter  the  character  of  the  personalty  any 
more  than  if  he  had  agreed  to  allow  the  tenant  the  temporary  use  of 
any  other  chattels  left  in  the  house.  These  things  were  neither  em- 
braced in  the  plaintiffs'  mortgage  nor  their  levy,  and  constituted  no 
part  of  the  consideration  paid  for  the  property  when  sold  at  the 
sheriff's  sale.  In  Jarechi  vs.  The  Philhannmiic  Society  an  efibrt  was 
made  to  induce  the  court  to  reconsider  its  determination  in 
Vaughan  vs.  Haldertmn^  btrt  the  court  adhered  to  its  decision,  the 
present  chief  justice  reaffirming  in  his  opinion  the  rule  laid  down  . 
in  the  former  case,  that  unless  there  is  a  special  agreement  oh  the. 
part  of  the  o^vner.to  the  contrary,  the  purchaser  of  the  realty, 
whether  at  private  sale  or  at  a  sheriff's  sale,  acquires  no  title  to  the 
gas  fixtures.  The  result  reached  by  the  application  of  the  rule  in 
the  present  case  is  eminently  equitable,  lor  the  plaintiffs  have  got 
the  property  which  they  relied  upon  as  their  security,  and  the  de- 
fendants will  get  the  proceeds  of  the  property  which  they  made, 
but  which  was  never  paid  for. 
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Judgment  for  the  defendants  on  the  case  stated. 

John  M,  Williaimon  and  Saml.  D.  Hucy^  Ksqs.,  for  plaintiffs. 

A,  B,  Guilbert  and  F,  P.  Prlchard^  Esqs.,  for  defendants. 

[Leg.  Int.,  Vol.  38,  p.  149.] 

Wynkoop  vs.  Wynkoop.* 

1.  The  general  rule  is  that  if  one  having  both  an  interest  and  a  power  executes  a 

deed  which  contains  no  reference  to  the  power,  and  there  is  no  evidence  of  an 
intention  that  the  deed  should  operate  beyond  a  transfer  of  the  interest,  the  pre- 
sumption is  that  it  was  intended  only  for  that  pur]>oseand  not  as  an  execution  of 
the  i>ower ;  but  where  the  power  is  recited  in  the  deed,  and  an  intention  to  exe- 
cute it  may  be  gathered  from  all  the  attending  circumstances,  the  power  will  be 
deemed  to  be  executed,  although  the  deed  does  not  upon  itit  face  express  a  pur- 
pose to  execute  the  power. 

2.  Where  a  tenant  for  life  having  a  power  to  convert  the  whole  estate  for  the  benefit 

of  herself  and  the  heirs  of  her  deceased  husband,  and  is  thus  a  trustee  of  the 
.power,  sells  the  estate  and  immediately  invests  the  proceeds  in  another  property, 
takinff  a  deed  to  herself  for  life,  with  remainder  to  some  of  the  heirs,  the  truit, 
for  which  she  held  the  power,  is  impressed  upon  the  proceeds  and  upon  the 
property  in  which  they  were  invested,  and  the  tenant  for  life  having  died,  the 
other  heirs  may  recover  their  shares  in  an  action  of  ejectment. 

Rule  for  a  new  trial  and  motion  for  judgment  on  the  points  re- 
served.   Opinion  delivered  April  2,  1881,  by 

Thayer,  P.  J. — We  regard  the  decision  of  the  Supreme  Court 
affirming  the  judgment  of  this  court  in  the  case  of  Hoffner  vs.  Wyn- 
koop, as  settling  the  construction  of  Abraham  Wynkoop's  will. 
The  opinion  of  Justice  Trunkey  in  that  case  makes  it  clear  that 
Hannah  Wynkoop,  now  deceaseci,  who  was  the  widow  of  Abraham, 
took  under  the  will  a  life-estate  in  all  the  real  estate,  coupled  with 
a  power  to  convert  the  Eleventh  street  house  into  personalty  by  a 
sale,  if,  in  her  discretion,  she  should  see  proper  to  do  so,  and  that 
the  remainder  in  fee  in  all  the  real  estate,  being  undisposed  of  by 
the  will,  passed  under  the  intestate  laws  to,  the  heirs  of  Abraham 
Wynkoop.  This  decision  therefore  disposes  of  the  first  point  re- 
served upon  the  trial  and  rules  it  in  favor  of  the  plaintiffs. 

On  the  second  point  we  are  of  opinion  that  the  deed  executed  by 
Hannah  Wynkoop  to  Thomas  A.  Lancaster,  November  23, 1869,  for 
the  Eleventh  street  house,  ought  to  be  regarded  as  a  good  execution 
on  her  part  of  the  discretionary  power  given  to  her  in  her  husband's 
will.  Although  her  interest  in  the  house  was  only  a  life-estate  her 
power  was  more  extensive  than  her  interest,  and,  so  far  as  the  right 
to  convert  the  fee  was  concerned,  was  a  power  in  gross.  Tliat  the 
testator  intended  to  give  her  the  power  to  sell  the  whole  estate  in 
the  Eleventh  street  house  does  not,  we  think,  admit  of  doubt,  and 
this  appears  to  have  been  the  opinion  of  the  Supreme  Court  in  the 
case  already  referred  to.  That  Hannah  Wynkoop,  when  she  united 
with  the  others  in  making  the  deed  to  Lancaster,  supposed  that  the 
whole  estate  in  the  Eleventh  street  house  was  thereby  transmitted 
to  the  purchaser  no  one  can  reasonably  doubt,  nor  can  it  be  doubted 
that  she  intended  that  the  deed  which  she  executed  should  have 
that  effect  so  far  as  any  power  which  she  possessed  was  efficacious 
to  accomplish  it.     It  is  ttue  that  in  her  deed  to  Lancaster  it  is  not 

•Affirmed  by  the  Supreme  Court,  July  Term,  1881«  No.  36. 
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expressly  declared  that  she  executed  it  in  pursuance  of  the  power, 
but  that  is  not  necessary.  No  doubt  if  one  having  both  an  interest 
and  a  power  executes  a  deed  which  contains  no  reference  to  the 
power,  and  there  is  no  evidence  of  an  intention  that  the  deed  should 
operate  beyond  a  transfer  of  his  interest,  a  presumption  will  arise 
that  it  was  intended  only  for  that  purpose  and  not  as  an  execution 
of  the  power.  The  cases  cited  by  the  defendants'  counsel  go  no 
further  than  this.  But  here  the  power  given  to  Mrs.  Wynkoop  was 
fully  recited  in  the  deed  to  Lancaster,  which  is  a  significant  circum- 
stance, and  all  the  fiicts  show  that  she  believed,  and  that  it  was  her 
intention,  not  only  that  the  life-estate,  but  the  entire  fee  should 
pass.  It  is  well  settled  that  it  is  not  necessary  to  the  valid  execu- 
tion of  a  power,  that  the  instrument  which  executes  it  should  pur- 
port to  be  made  in  execution  of  the  power.  It  is  sufficient  if  the 
subject  of  the  instrument  is  the  same  subject  over  which  the  power, 
is  given,  and  if  the  intention  can  be  fairly  deduced  from  all  the  cir- 
cumstances, for  it  is  always  in  the  main  a  question  of  intention.  If 
then  the  deed  to  Lancaster  executed  by  Mrs.  Wynkoop  may,  under 
all  the  circumstances,  and  in  view  of  all  the  facts,  be  fairly  consid- 
ered, not  only  as  a  transfer  of  her  life-estate,  but  an  executi6n  of 
the  discretionary  power  which  she  had  under  her  husband's  will  to 
dispose  of  the  Eleventh  street  property,  it  certainly  is  not  deprived 
of  any  of  its  virtue  in  that  respect  by  the  fact  that  certain  of  the 
heirs,  for  greater  assurance,  united  with  her  in  making  that  deed. 
In  this  point  of  view  we  may  regard  their  act  in  becoming  parties 
to  the  deed  as  a  mere  act  of  supererogation,  and  altogether  unnec- 
essary to  give  it  effect  in  passing  the  title.  Lancaster  paid  a  full 
price  for  the  property,  and  it  is  plain  that  both  he  and  Mrs.  Wyn- 
Koop  supposed  he  was  getting  a  good  title.  It  is  plain  that  he  did 
acquire  a  good  title  if  the  deed  executed  by  Mrs.  Wynkoop  was 
efficacious  as  an  execution  of  her  power.  If  it  was  not,  then  he  ob- 
tained only  a  defective  title,  and  both  his  expectations  and  her  in- 
tentions were  frustrated.  In  that  event  Lancaster  is  cheated,  and 
must  stand  the  brunt  of  an  action  of  ejectment  by  the  grandchildren 
of  Abraham  Wynkoop,  while  he  will  be  turned  over  to  an  action 
against  the  present  deiendants,  if  perchance  he  can  obtain  redress 
in  such  an  action.  We  are  of  opmion  that  the  deed  executed  by 
Mrs.  Wynkoop  ought  to  be  regarded,  under  all  the  circumstances, 
as  a  valid  execution  of  her  power  under  her  husband's  will. 

And  this  would  seem  to  settle  the  second  point  reserved,  for  the 
rest  is  clear.  If  the  deed  to  Lancaster  signea  by  Mrs.  Wynkoop  is 
regarded  as  a  valid  execution  of  the  power  which  she  held  in  trust 
for  herself  and  the  heirs  in  remainder,  then  the  execution  of  that 
trust  impressed  upon  the  proceeds  of  the  sale  the  same  incidents 
which  belonged  to  the  realty  itself,  and  these  proceeds  became  a 
trust  fund  which  those  who  are  entitled  to  it  may  follow  and  claim 
wherever  it  can  with  certainty  be  recognized  and  identified,  no  mat- 
ter what  alteration  of  form  it  may  have  undergone.  Upon  this 
part  of  the  case  not  the  least  doubt  rests,  for  it  was  not  only  proven, 
but  admitted  at  the  trial,  that  the  proceeds  of  the  sale  to  Lancaster 
were  immediately  and  without  any  change  invested  in  the  purchase 
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of  the  Marshall  street  house  which  is  the  subject  of  this  ejectment 
Both  transactions  were  concluded  and  settled  at  the  same  time,  and 
the  deed  for  the  Marshall  street  house  made  to  Hannah  Wynkoop 
for  life,  with  remainders  to  the  present  defendants,  but  omitting 
the  plaintiffs,  who  were  equally  entitled  to  participate  in  the  inheri- 
tance with  them.  The  plaintiffs  therefore  are  not  endeavoring  in 
this  suit  to  raise  a  resulting  trust  out  of  the  purchase-money  paid 
for  a  wrongful  and  inefi'ective  transfer  of  their  estates  by  the  other 
heirs,  but  to  follow  and  reclaim  their  share  of  the  trust  fund  which 
was  realized  from  the  execution  of  the  power  which  Mrs.  Wynkoop 
held  in  trmt  for  herself  and  all  the  heirs  in  remainder,  and  which 
fund  passed  intact  and  unchanged  into  the  Marshall  street  house. 

Ordered  that  the  rule  for  a  new  trial  be  discharged  and  that 
judgment  be  entered  for  the  plaintiff's  on  both  of  the  points  re- 
served. 

Benj,  P.  Wrigley,  Esq.,  for  plaintiffs. 

C.  S.  Pancoad^  Esq.,  for  defendants. 

[Leg.  Int.,  Vol.  38,  p.  149.] 

ScHULTZ,  trading  as  The  Wiixjox  Lumber  Company,  vs.  Asay  et  ai., 
Owners,  and  Roberts,  et  cd..  Contractors,  and  Whelen,  terre-ten- 
ant, intervening  by  leave  of  Court* 


An  apportioned  claim  for  lumber  furnished  to  a  contractor  on  the  credit  of  a  lai^ 
numoer  of  houses  which  he  was  erecting  in  different  blocks, 

Eroof  that  aU  the  lumber  was  furnished  to  him  upon  the  ioiu 
ousesand  without  any  proof  that  any  portion  of  the  lumber  was  supplied  to  or 


proof  that  aU  the  lumber  was  furnished  to  him  upon  the  ioint  credit  of  all  th^ 
nouses  and  without  any  proof  that  any  portion  of  the  lumber  was  supplied  t 
WAS  used  in  the  particular  house  sought  to  be  charged,  cannot  be  maintained. 

Motion  for  judgment  on  the  point  reserved.  Opinion  delivered 
April,  2,  1881,  by 

Thayer,  P.  J. — The  point  reserved  arises  out  of  the  trial  of  a  scire 
facias  on  a  material  man's  claim  for  $201.05  against  a  house  on  the 
south  side  of  Butler  street,  which  claim  is  for  lumber  furnished  '*  at 
the  times  and  in  the  quantities  in  the  annexed  bill  of  particulars 
mentioned."  The  bill  of  particulars  contains  no  charges  for  anjr 
particular  quantity  of  lumber  furnished  specifically  on  the  credit 
of  this  house,  but  is  "  for  lumber  ordered  by  W.  T.  B.  Roberts  for 
houses  on  the  north  and  south  sides  of  Butler  street,  west  of  Thirteenth 
street,  Philadelphia."  Then  follow  a  large  number  of  items  charged 
from  August  2,  1878,  to  January  13, 1879,  aggregating  $4,825.08. 
To  this  is  annexed  the  following  apportionment:  "The  materials, 
etc.,  mentioned  in  the  foregoing  bill  of  particulars  were  furnished 
and  delivered  for  and  about  the  erection  and  construction  as  well 
of  the  building  mentioned  in  the  annexed  claim  as  of  twenty-three 
other  buildings  of  the  same  or  similar  description,  twelve  of  which 
are  situate  on  the  north  side  of  said  Butler  street,  west  of  Thirteenth 
street,  and  the  remaining  twelve  (of  which  the  one  within  men- 
tioned is  one)  of  the  twenty-four  buildings  are  situate  on  the  south 
side  of  Butler  street,  west  of  Thirteenth  street,  as  is  shown  by  a 
plan  of  the  said  buildings  and  lots  which  is  hereto  annexed,  and 

•Ailrmed  by  the  Supreme  Ck>ur^  July  Term,  1881,  No.  19i. 
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made  part  hereof,  showing  the  location  and  size  of  the  buildings 
and  lots,  and  of  all  which  the  said  A.  Merit  Asav,  Jr.,  and  Casper  E. 
Asay  are  the  owners  or  reputed  owners,  and  the  said  Casper  E. 
Asay  and  Wm.  T.  B.  Roberts,  the  contractors,  and  against  all  of  which 
building  mid  claimants  claim  to  have  a  lien  for  a  proportionate  part  of 
the  said  ddH,  for  which  claims  are  filed  in  the  same  court  with  his 
claim  to  the  present  June  Term,  1879.  The  annexed  claim  is  for 
an  equally  apportioned  pro  rata  or  part  of  said  sum  of  $4,825.08." 

Upon  the  trial  it  appeared  that  under  a  contract  between  the 
plaintiff  and  Asay  and  Roberts,  contractors,  dated  August  1,  1878, 
a  large  quantity  of  lumber,  amounting  in  value  to  $4,825.08,  was 
furnished  for  twenty-four  houses,  twelve  of  which  were  on  the  north 
side  and  twelve  on  the  south  side  of  Butler  street,  one  of  the  public 
streets  of  the  city  of  Philadelphia ;  twelve  of  the  houses  were  there- 
fore in  one  block  and  twelve  in  a  different  block,  the  two  blocks 
being  separated  by  Butler  street.  It  was  proved  that  the  lumber 
was  delivered  to  the  contractor  indiscriminately  upon  the  credit  of 
the  twenty-four  houses.  No  proof  was  given  to  show  what  propor- 
tion or  amount  of  the  lumber,  if  any,  was  actually  used  in  the 
erection  of  the  particular  house  sought  to  be  charged  by  this  claim, 
or  that  any  of  the  lumber  ordered  went  into  this  particular  house. 
The  plaintiff  made  out  an  apportioned  claim  against  the  twenty-four 
houses,  and  filed  this  claim  as  a  single  claim  against  each  house. 
The  court  reserved  the  point  whether  this  claim,  unsupported  by  any 
other  proof  than  that  the  lumber  was  delivered  to  the  contractors  upon  the 
credit  of  all  the  houses  in  the  different  blocks,  coxdd  be  sustained.  The 
question  is  whether,  upon  such  a  state  of  facts,  the  claim  can  be 
maintained  as  a  valid  and  legal  claim  under  the  acts  of  assembly 
and  the  construction  which  they  have  heretofore  received. 

Upon  the  argument,  it  was  contended  by  the  plaintiff's  counsel 
that  this  is  not  an  apportioned  claim.  It  is  true  that  if  we  look  to 
the  formal  part  of  the  claim  alone,  as  it  was  filed,  rejecting  altogether 
the  bill  of  particulars  which  is  annexed  and  made  part  of  it,  nothing 
is  said  there  about  an  apportionment.  But  we  are  not  at  all  at  lib- 
erty to  do  that.  The  bill  of  particulars  is  an  integral  part  of  the 
claim  and  must  be  read  with  it :  KnabVs  Appeal,  10  Barr,  186 ;  Donr 
ohoe  vs.  Scott,  2  Jones,  45 ;  Calhoun  vs.  Mahon,  2  Harris,  56 ;  Hill  vs. 
McDowell,  lb.  175 ;  McClintock  vs.  Rush,  13  P.  F.  Smith,  203. 

Indeed,  it  must  be  apparent  that  if  the  plaintiff  were  to  stand 
upon  the  claim  alone,  rejecting  the  bill  of  particulars,  it  could  not 
be  maintained,  for  "  the  amount  of  materials  furnished  and  the  time 
when  they  were  furnished  "  nowhere  appear  with  sufficient  certainty, 
except  in  the  bill  of  particulars.  It  is  for  that  reason,  doubtless, 
that  the  plaintiff  in  his  claim  prays  that  the  bill  of  particulars  may 
be  taken  and  considered  as  part  of  his  claim. 

Looking  then  at  the  bill  of  particulars  as  an  essential  and  integral 
part  of  the  claim  filed,  it  distinctly  appears  that  the  lien  claimed  is 
for  $4,825.08,  and  is  against  twenty-four  buildings,  twelve  of  which 
are  in  one  block  and  twelve  in  another.  "  Against  all  of  which 
buildings  said  claimants  claim  to  have  a  lien  for  a  proportionate 
part  of  the  said  debt."    It  is  therefore  perfectly  plain  that  this  is  an 
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apportioned  claim,  and  not  only  an  apportioned  claim,  but,  so  far 
as  the  bill  of  particulars  is  concerned,  it  is  a  joint  apportioned  claim, 
although  if  we  regard  the  formal  parts  of  the  claim  apart  from  and 
independently  of  the  bill  of  particulars,  it  is  on  its  face  a  single  and 
unapportioned  claim.  But  we  are  bound  to  read  the  bill  of  partic- 
ulars as  a  part  of  the  claim.  As  has  been  already  said;  if  the  plain- 
tiff rejects  the  bill  of  particulars  his  claim  is  clearly  invalid  for  un- 
certainty, inasmuch  as  it  does  not  comply  with  the  statutory  requi- 
sites in  setting  out  the  "  times  and  quantities :  "  Russell  vs.  Bell^  8 
Wright,  54 ;  Rehrer  vs.  Zeigler.  3  W.  &  S.  258 ;  Lehman  vs.  TfwmaSy  5 
W.  &  S.  262 ;   WUmun  vs.  Wcdker,  9  W.  &  S.  183. 

Is  it  competent  then  for  the  plaintiff  to  avoid  the  difficulty  which 
clearly  appears  in  his  bill  of  particulars — that  this  is  an  apportioned 
claim  agamst  houses  in  different  blocks,  by  saying  that  the  claim 
proper  as  filed  is  only  against  a  single  building,  and  is  not  appor- 
tioned in  the  claim  itself?  In  other  words,  if  the  claim  itself  is 
clearly  shown  in  the  bill  of  particulars  to  be  an  apportioned  claim 
against  houses  separated  by  a  public  street,  and  which,  therefore,  by 
no  latitude  of  construction  whatever  can  be  said  to  be  "  adjoining  " 
can  it  be  properly  treated  as  a  single  unapportioned  claim,  because 
it  would  so  appear  if  we  rejected  entirely  the  bill  of  particulars?  Is 
it  competent  to  make  an  apportioned  claim  against  buildings  in  dif- 
ferent blocks  a  good  claim  by  filing  such  a  claim  separately  against 
each  building?  Are  separate  apportioned  claims  against  houses  in 
different  blocks  good,  although  joint  apportioned  claims  against 
buildings  so  situated  are  bad?  If  the  law  is  so  then  such  claims 
may  be  filed  against  a  multitude  of  buildings  for  which  materials 
are  supplied  under  one  contract  in  various  and  remote  localities, 
where  the  materials  have  been  furnished  indiscriminately  upon  the 
joint  credit  of  all,  and  the  only  sUmdard  of  charge  against  each  is 
an  apportionment  between  all  made  by  the  claimant  himself 

So  far  as  the  right  to  apportion  claims  for  materials  among  several 
houses  depends  upon  statutory  authority,  it  is  clear  that  the  acts  of 
assembly  contemplate  only  **  houses  and  buildings  adioining  each 
other "  as  proper  subjects  of  such  apportionment,  and  the  reason 
assigned  for  permitting  the  apportionment  in  the  act  of  1831  is,  that 
as  to  houses  so  situated  "  it  sometimes  happens  that  it  is  impossible 
for  the  person  who  has  provided  materials  to  specify  in  his  claim 
the  particular  house  or  building  for  which  the  several  items  of  his 
demand  were  provided."  Both  the  act  of  1836  and  the  act  of  1850, 
where  they  speak  of  apportionment,  clearly  refer  to  the  apportion- 
ment previously  authorized ;  that  is,  to  the  apportionment  provided 
for  in  the  act  of  1831,  and  not  to  any  new  or  different  kinds  of  ap- 
portionment. The  case  of  Pennock  vs.  Hoover^  5  Rawle,  291,  where 
the  claims  were  made  under  the  act  of  1806  and  its  supplement  of 
1808,  Was  the  case  of  claims  filed  against  contiguous  houses,  and  it 
was  held  that  claims  against  such  houses  niight  be  filed  against  all 
the  houses  jointly,  or  they  miglit  be  apportioned  and  separate  claims 
filed  against  each.  Pennock  vs.  Hoover,  as  well  as  the  subsemient 
cases  of  Davis  vs.  Farr,  1  Harris,  167,  and  Harper  vs.  Keeiy,  5  Har- 
ris, 234,  are  authorities  which  decide  that  either,  joint  or  separate 
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apportioned  claims  may  be  filed  against  adjoining  houses.    But  there 
is  no  case  which  holds  that  either  joint  or  separate  apportioned 
claims  can  be  filed  against  houses  not  adjoining  in  any  sense,  but 
which  are  separated  by  streets,  and  therefore  situated  in  different 
blocks,  or  which  decides  that  any  right  of  fixing  and  charging  the 
amount  of  a  claim  by  the  process  of  apportionment  exists  in  the 
cases  of  houses  so  situated.    The  reason  assigned  by  the  act  and  by 
the  cases  for  permitting  a  charge  by  apportionment  does  not  exist 
in  such  a  state  of  things,  for,  as  was  said  in  Chambers  vs.  Young,  8 
Harris,  268,  it  is  as  easy  to  distinguish  between  separate  blocks  as  it 
is  between  separate  houses  in  different  streets.    The  words  "several 
houses  and  buildings  adjoining  each  other  "have  been  construed  to 
mean  any  number  of  buildings  owned  by  the  same  person,  pro- 
vided they  are  all  in  progress  and  are  all  situated  in  the  same  block : 
Young  vs.  Chambers,  3  Harris,  267 ;  Taylor  vs.  Montgomery/,  8  lb.  443 ; 
but  in  Young  vs.  Chambers,  and  the  subsequent  case  of  Ooepp  vs. 
Gartiser,  11  Casey,  130,  followed  in  our  own  case  of  French.ys,  Kaign, 
3  W.  N.  C.  495,  it  was  distinctly  decided  that  a  material  man  cannot 
maintain  a  claim  which  rests  upon  an  apportionment  made  between 
houses  in  different  blocks,  because  such  an  apportionment  is  neither 
within  the  reason  nor  the  letter  of  the  acts  ot  assembly,  nor  within 
any  previous  decision.    Those  were  cases  of  joint  apportioned  claims. 
But  the  principle  upon  which  thev  rest  seems  to  us  to  control  the 
present  case,  for,  as  we  have  already  seen,  the  present  case  clearly 
appears  by  the  bill  of  particulars  to  be  in  reality  an  apportioned 
claim  against  houses  in  different  blocks,  although  it  is  ingeniously 
attempted  to  avoid  the  effect  of  that  by  filing  a  copy  of  this  jointly 
apportioned  claim  against  each  house  separately.     There  is  no  pre- 
cedent and  no  authoritv  for  such  a  claim  as  this,  and  it  woukl  be 
extremely  impolitic  and  dangerous  in  practice  to  allow  it,  for  if  it 
can  be  done,  then  a  contractor  under  a  contract  for  the  erection  of  a 
multitude  of  buildings  in  different  parts  of  the  city,  no  matter  how 
remote  they  may  be  from  each  other  and  how  different  from  each 
other  in  their  dimensions  and  plans,  may  fasten  upon  each  of  the 
buildings  a  claim  resting  upon  no  certainty  whatever,  but  depend- 
ing entirely  upon  guesses  as  to  the  amount  which  should  be  charged 
to  each  of  them,  and  all  the  proof  necessary  to  support  such  a  claim 
will  be,  as  in  the  present  case,  proof  that  credit  was  equally  given  to 
all  the  houses  when  the  contractor  purchased  the  lumber. 

The  cases  relied  upon  in  the  able  and  ingenious  argument  of  the 
plaintiff,  Davis  vs.  I'arr,  Harper  vs.  Keebj,  Fitzpatrick  vs.  Allen,  30  P. 
P.  Smith.  294,  Rash  vs.  Bank,  2  W.  N.  C.  263,  AmbniM  vs.  Gnllmoay, 
2  lb.  585,  were  all,  without  exception,  cases  of  adjoining  buildings, 
either  actually  adjoining,  or  constructively  adjoining,  in  the  sense 
that  they  were  situated  in  the  same  block.  All  that  was  decided  in 
Millett  vs.  Allen,  3  W.  N.  C.  374,  was  that  separate  apportioned  claims 
mav  be  filed  when  the  materials  have  been  indiscriminately  fur- 
nished for  several  buildiiigs.  The  case  is  but  a  confirmation  of 
Davis  vs.  Farr,  Harpa-  vs.  Kcely  and  the  cognate  cases.  The  record 
did  not  raise  the  question  whether  an  apportionment  could  be  made 
where  the  houses  are  in  no  sense  adjoining,  but  situated  in  different 


Digiti 


zed  by  Google 


272  PHILADELPHIA  REPORTS. 


blocks  and  separated  by  streets.  Where  materials  are  furnished  to 
many  houses,  situated  on  different  streets  in  different  localities,  it  is 
certainly  very  easy  to  keep  an  account  of  the  materials  furnished 
for  the  different  blocks,  if  not  to  the  different  houses.  If  a  material 
man  will  not  do  so  much  as  that,  and  seeks  to  apportion  a  lar^^e 
amount,  obtained  by  a  contractor,  among  different  houses  upon  dif- 
ferent streets,  surely  he  ought  to  be  prepared  to  show  by  measure- 
ment or  by  some  similar  proof  what  proportion  of  the  materials 
was  actually  supplied  to  the  house  he  seeks  to  charge.  Otherwise, 
the  practical  result  is  that  the  apportionment  is  to  be  made  accord- 
ing to  his  own  arbitrary  will,  without  any  regard  whatever  to  the 
rights  of  owners,  and  that  such  an  apportionment  is  to  be  supported 
by  simply  proving  that  a  large  (quantity  of  materials  was  obtained 
by  a  contractor  upon  the  credit  of  many  buildings  which  he  was 
erecting  in  different  blocks,  and  that  the  whole  was  supplied  to  him 
under  a  single  contract  for  a  gross  sum. 

Judgment  for  the  defendant  on  the  point  reserved  non  obstante 
veredicto,' 

J,  Qiuncy  Hmmcker,  Esq.,  for  plaintiffs. 

WiUiam  Drayton  and  W,  H.  Drayton^  Esqs.,  for  defendant  Whelen. 

[Leg.  Int.,  Vol.  38,  p.  176.] 

John  Falix)n,  Trustee,  etc.,  vs.  Bkekmak    Remington  and 
Samuel  Simes. 

As  a  general  rule  a  conrt  of  eqnity  will  not  enjoin  a  party  from  proceeding  with  a 
case  actually  commenced  and  |)ending  in  another  court  if*  that  court  has  ftill  power 
to  grant  the  equitable  relief  prayed  for. 

In  equity.    Motion  for  a  special  injunction. 

Opinion  delivered  April  30,  1881,  hy 

Thayer,  P.  J. — The  ohjects  sought  to  be  accomplished  by  the 
plaintiff's  bill  and  by  the  present  motion  are,  first,  to  "enjoin  the 
defendant  Samuel  Simes  from  proceeding  with  an  execution  issued 
by  him  out  of  the  Court  of  Common  Pleas  of  Montgomery  county, 
upon  a  judgment  charged  to  have  been  fraudulently  confessed  liy 
the  other  defendant,  Beekman  Remington,  in  favor  of  said  Simes, 
in  pursuance  of  an  alleged  conspiracy  entered  into  between  them, 
which  judgment  was  entered  up  in  the  Court  of  Common  Pleas  of 
Montgomery  county;  and  secondly,  to  enjoin  the  said  Beekman 
Remington  from  proceeding  with  an  action  of  ejectment  simulta- 
neously commenced  by  him  against  the  plaintiff  in  the  Court  of 
Common  Pleas  of  Montgomery  county,  for  the  purpose  of  obstruct- 
ing the  plaintiff  in  tlie  execution  of  his  trust,  it  being  charged  that 
both  the  execution  and  the  writ  of  ejectment  were  fraudulently 
issued,  in  pursuance  of  a  common  design  entered  into  between  the 
two  defendants  to  harass  the  plaintiff  in  the  execution  of  his  trust 
and  to  extort  money  from  him.  Upon  the  argument  of  the  present 
motion  a  number  of  affidavits  were  read  on  either  side  in  support 
and  denial  of  these  allegations.  It  is  not  necessary  to  enter  into 
these,  or  to  say  whether  the  case  presented  by  the  plaintiff  and  the 
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equities  arising  out  of  it  are  sufficiently  answered  by  the  affidavits 
read  by  the  defendants,  because  we  are  of  the  opinion  that  inas- 
much as  the  process  and  the  suit  as  to  which  the  defendants  are 
sought  to  be  enjoined  were  issued  out  of  and  are  pending  in  another 
court  of  co-ordinate  jurisdiction,  having  as  large  equity  powers  as 
those  which  this  court  possesses,  it  would  be  contrary  to  public 
policy  and  the  well  settled  rule  of  courts  of  equity  under  such  cii^ 
cumstances  to  grant  the  present  application.  The  fact  that  the 
property  lies  in  another  jurisdiction  would  of  itself  be  no  obstacle 
to  the  plaintiff's  success  here,  for  the  powers  of  a  court  of  equity 
may  always  be  brought  into  requisition  wherever  it  can  obtain  juris- 
diction of  the  defendant's  person,  whatever  may  be  the  situs  of  the 
property,  and  whether  it  be  real  or  personal  estate.  Aequitas 
agit  in  personam,  and  it  makes  no  difference  that  the  subject 
of  the  controversy  ip  situated  in  another  county,  or  even  in 
another  State,  or  another  country.  It  is  entirelycompetent  for 
courts  of  equity  having  jurisdiction  of  the  person  of  the  defend* 
ant  to  make  decrees  relative  to  the  conveyance  or  other  disposition 
of  real  estate  which  lies  beyond  the  ordinary  common  law  jurisdio^ 
tion  of  the  courts :  Munson  vs.  Tyrony  6  Phila.  395.  "  It  is  argued,'* 
said  Judge  Strong,  in  that  case,  "  that  even  if  there  is  jurisdiction 
over  the  parties  there  is  none  over  the  cause.  I  am  moved  to  en- 
join against  the  commission  of  acts  in  the  nature  of  waste  upon 
lands  outside  of  this  county.  But  if  I  have  jurisdiction  of  the  per* 
sons  of  the  defendants  it  cannot  matter  that  the  lands  are  located 
in  another  county.  My  order  and  decree  affects  the  defendants, 
personally.  It  is  only  indirectly  and  through  the  defendants  that 
it  affects  the  land.  It  has  often  been  decided  that  when  a  chancel* 
lor  obtiiins  jurisdiction  over  a  party  he  may  make  a  decree  that 
affects  lands  even  in  a  foreign  country."  and  the  injunction  was 
granted.  The  principle  is  too  well  settled  in  courts  of  equity  to  re* 
quire  further  argument  or  authority.  A  familiar  and  conspicuous 
illustnition  of  it  is  the  case  of  Penn  vs.  Lord  Baltinwre,  1  Yes.  444, 
in  which  Lord  Hardwicke  held  that  the  specific  performance  of  a 
contract  respecting  the  boundaries  of  Pennsylvania  and  Maryland 
entere<l  into  by  the  proprietaries  might  be  decreed  by  the  Court  of 
Chancery  in  England. 

Neither  do  we  entertain  any  doubt  that  where  a  court  of  equity 
has  jurisdiction  of  the  defendant's  person,  and  has  authority  to  en- 
join proceedings  at  law,  the  writ  of  injunction  may  be  used  to  pre- 
vent the  commencement  of  oppressive  and  unjust  litigation  before 
other  tribunals.  But  it  is  equally  well  settled  that  where  suits  have 
actually  been  begun,  and  are  pending  before  another  tribunal  hav- 
ing full  power  to  grant  equitable  relief,  there  no  other  court  can 
J)roper]y  mterfere  by  injunction  with  the  prosecution  of  such  suits, 
or  to  do  so  would  produce  endless  confusion,  disorder  and  conflict 
of  authority.  Lorenz  vs.  Wightman,  8  Wright,  27,  and  Loomis  vs. 
Loomis,  3  Casey,  233,  were  determined  upon  this  principle.  In  the 
former  case  a  bill  was  filed  in  the  Supreme  Court  to  avoid  an  as- 
signment where  the  assignee  had  filed  his  account  in  the  Court  of 
Common  Pleas  of  Allegheny  county,  which  account  had  been  re- 
18  Vol.  15 
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ferred  to  an  auditor  appointed  by  that  court.  The  bill  was  dis- 
missed by  the  Supreme  Court,  the  court  saying :  "  The  Court  of 
Common  Pleas  of  Alleghen}'  county  has  the  whole  matter  in  hand. 
The  assignee  has  filed  his  account  in  that  court,  and  the  whole  fund 
was  there  to  be  marshalled  before  this  bill  was  filed.  That  court 
has  equity  powers  as  large  as  our  own.  It  can  decree  the  fund  to 
whomsoever  it  belongs  in  equity.  Whatever  rights  the  complainants 
liave  may  be  asserted  there  as  efficaciously  as  they  can  be  here. 
As  the  jurisdiction  of  that  court  over  the  property  in  controversy 
had  attached  before  the  present  bill  was  filed,  there  is  no  propriety 
in  our  interference."  In  Loomis  vs.  Loomis  the  Common  Pleas  of 
Erie  county  enjoined  a  defendant  from  prosecuting  certain  proceed- 
ings then  pending  in  the  Orphans'  Court.  The  Supreme  Court  re- 
versed the  decree,  not  only  upon  the  ground  that  the  Orphans^ 
Court  had  exclusive  jurisdiction  of  the  proceedings,  but  upon  the 
further  ground  that  the  Orphans'^  Cdurtibeing  itself  a  court  of  equity 
there  was  no  necessity  for  the  intervention  of  another  court  of 
equity.  The  same  rule  prevails  in  New  York,  and  would  seem  now 
to  be  universally  recognized.  In  Grant  \b:  Quick^  5  Sandford,  612, 
a  bill  was  filed  in  the  Superior  Court  to  enjoin  a  defendant  from 

Sroceeding  with  a  suit  already  commenced  in  the  Common  Pleas, 
udge  Duer,  holding  that  no  court  in  that  State  could  rightfully  en- 
join a  defendant  from  proceeding  with  a  suit  already  commenced 
in  another  court  of  that  State  having  eoual  j)Ower  to  grant  the  re- 
lief sought  by  the  complaint,  dissolved  the  injunction,  and  the  re- 
porter adds :  "At  a  joint  meeting  of  the  judges  of  the  Supreme  Court, 
of  the  Court  of  Common  Pleas  and  of  the  Superior  Court,  which 
was  held  shortly  after  the  above  decision,  it  was  communicated  by 
Duer,  J.,  and  unanimously  approved."  To  the  same  efiect  are  Bick" 
ndl  vs.  Field,  8  Paige,  440;  Bennett  vs.  Leroy,  6  Duer,  683;  Sexton 
VB,  Wycoff,  6  Paige,  182.  In  like  manner  in  Mead  vs.  Merritt,  2 
Paige  Ch.  R.  402,  it  was  determined  by  the  court  of  chancery  of 
the  same  State  that  although  where  a  party  is  within  the  jurisdic- 
tion of  the  court,  and  the  court  acquires  jurisdiction  of  his  person, 
it  may  by  injunction  compel  him  to  desist  from  commencing  a  suit 
either  in  that  State  or  in  any  foreign  jurisdiction,  it  will  not  by  in- 
junction restrain  him  from  prosecuting  a  suit  previously  com- 
menced in  a  court  of  a  sister  State,  or  in  any  of  the  federal  courts. 
The  same  point  was  ruled  in  Burgess  vs.  SniUh,  2  Barb.  Ch.  276 ; 
Williams  vs.  Ai/rault,  31  Barb.  364 ;  Schuyler  vs.  Pelissier,  3  Edw.  Ch. 
191 ;  and  in  ititridge  vs.  Emerson,  15  N.  H.  227.  And  this  principle 
has  been  adopted  by  the  Supreme  Court  of  the  United  States: 
Diggs  vs.  Wolcott,  4  Cranch  1/9;  McKim  vs.  Voorhees,  7  Id.  278; 
Peak  vs.  Jarress,  7  Howard,  512.  See  also  Bavk  of  Bellaics  Falls  vs. 
The  B,  &  R  R.  i?.,  2  Williams,  471 ;  Deadrick  vs.  Smith,  6  Hum- 
ph reys,  481 ;  Ricketts  vs.  Johnson,  8  Cal.  34 ;  Anthony  vs.  Dunlnp,  lb.  26 ; 
JJhfelder  vs.  Levy,  9  Id.  607  ;  Gorham  vs.  Toomey,  9  Id.  77.  In  the  very 
elaborate  note  to  the  Earl  of  Oxford^s  Case,  2  Wh^yte  &  Tudor's  Lead. 
Cases  in  Equity,  1389,  the  learned  American  editor,  after  traversing 
the  whole  field  of  authority  upon  this  subject,  pums  up  the  whole  dis- 
cussion by  saying  that  the  better  opinign  is, that  where  the  court  in 
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which  the  suit  is  pending  has  both  legal  and  equitable  jurisdiction, 
and  can  exercise  the  powers  of  a  chancellor  on  one  side  and  that  of  a 
court  of  common  law  on  the  other,  the  principle  of  non-interference 
ought  to  be  maintained,  and  this  opinion  is  sustained  by  ample 
authority. 

We  are  of  opinion  that  we  ought  to  adhere  to  this  principle  in 
the  present  case  and  in  all  similar  cases.  To  refuse  to  ao  so  would 
be  to  put  in  jeopardy  the  harmony  of  our  judicial  system,  and  pos- 
sibly to  bring  about  that  most  unseemly  of  all  controversies — a 
conflict  between  different  courts.  If  the  plaintiff  had  filed  his  ac- 
counts as  trustee  in  this  court,  and  they  were  in  process  of  settle- 
ment here,  and  if  this  court  had  thus  acquired  complete  jurisdic- 
tion of  all  matters  relating  to  the  execution  of  the  trust,  possibly 
he  would  then  have  been  entitled  to  protection  against  the  assertion 
of  claims  in  other  tribunals  over  matters  of  which  this  court  would 
thus  have  acquired  exclusive  hirisdiction,  in  accordance  with  the 
principle  asserted  in  Burke^s  Estate^  1  Parsons,  476,  and  Weber  vs. 
SamiiA,  7  Barr,  500.  But  we  cannot  regard  the  filing  of  the  award 
made  by  the  trustee  under  the  agreement  of  June  9,  1877,  as  hav- 
ing an  equivalent  effect,  or  as  giving  us  exclusive  jurisdiction  of  all 
matters  in  controversy  between  the  parties  to  this  suit,  particularly 
as  the  defendant  Simes  was  not  a  party  to  that  submission  and  was 
not  bound  by  the  award. 

Motion  refused. 

David  W,  Sellers,  Esq.,  for  the  plaintiff. 

James  Boyd,  Esq.,  of  Norristown,  for  Beekman  Remington. 

H.  M.  Dechert,  Esq.,  and  Messrs.  Chain  &  Schwaris,  for  Samuel 
Simes. 

[Leg.  Int.,  Vol.  38,  p.  184.] 

The   Thirteenth   &  Fifteenth    Streets    Passenger    Railway 
Company  vb.  The  Union  Passenger  Railway  Company.* 

A  court  of  equity  will  decree  the  change  of  ronte  of  a  passenger  railway  where  a 
road  has  been  constructed  and  run  under  a  joint  agreement,  and  authorixe  the  con- 
struction of  a  separate  track,  if  in  accordance  with  its  corporate  rights. 

Opinion  delivered  May  7,  1881,  by 

Elcock,  J. — The  company  plaintiff,  having  determined  to  change 
the  running  of  its  cars  from  the  present  course  of  south  on  Thir- 
teenth street  and  north  on  Fifteenth  street  to  north  on  Thirteenth 
street  and  south  on  Fifteenth  street,  seeks  also  to  change  the  course 
on  its  branch  road  from  the  south  to  the  north  track  on  Columbia 
avenue,  and  the  construction  of  a  new  track  alongside  of  that  now 
used  in  common  by  both  roads  on  Master  street,  so  that  its  running 
upon  the  same  street  shall  be  changed  from  westwardly  to  east- 
wardly. 

As  to  the  right  of  the  company  plaintiff  to  change  its  course  of 
running  upon  Thirteenth  and  S'ifteenth  streets  there  is  no  doubt 
or  dispute.  The  question  in  controversy  arises  simply  upon  the 
right  of  the  plaintift*  to  lay  another  track  upon  Master  street,  from 

<»  Affirmed  by  the  Supreme  Court,  July  Term,  1881,  No.  63. 
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Fifteenth  street  west  to  Ridge  avenue,  and  to  change  the  running  on 
Columbia  avenue  from  one  track  to  the  other  from  Ridge  avenue  to 
Fifteenth  street. 

By  their  respective  charters,  both  companies  were  authorized  to 
lay  out  and  construct  their  railways  upon  both  streets,  and  both 
have  exercised  the  power  thus  granted  under  a  mutual  agreement, 
and  neither  can,  therefore,  question  the  right  of  the  other  at  this 
time  to  exercise  that  power,  as  the  existing  roadway  was  con- 
structed by  the  money  of  both  companies. 

By  an  agreement  of  9th  November,  1870,  the  parties,  for  their 
mutual  accommodation,  as  well  as  to  obviate  the  necessity  of  occu- 

Eying  the  same  avenue  or  street  with  several  railway  tracks,  agreed 
)  jointly  build,  own  and  use  one  railway  track  on  each  of  said 
streets ;  the  mode  of  building  and  the  payment  being  therein  set 
forth.  Both  parties  were  to  run  their  cars  eastward  upon  Colum- 
bia avenue  and  westward  along  Master  street,  unless  prevented  by 
competent  authority. 

B^  the  fourth  and  fifth  sections  of  this  agreement  it  is,  however, 
provided  as  follows : 

"  The  said  streets  and  tracks  to  be  kept  in  order  and  repair  as 
follows,  namely,  each  party  hereto  shall  so  keep  in  order  and  repair 
one  equal  halt  of  eacn  street  and  track,  but  if  one  of  said  parties 
shall  exclusively  use  the  said  tracks,  during  such  exclusive  use, 
such  party  shall  keep  the  whole  in  repair.  And  if  either  party  shall 
lay  another  track  on  said  streets^  such  parly  shall  keep  in  order  and  re- 
pair three-fourths  of  the  streets  and  tracks  wherein  such  additional  track 
%8  laid:' 

^^If  the  said  Thirteenth  and  Fifteenth  Streets  Railway  Company  shall 
choose  to  abandon  the  use  of  said  tracks,  then  the  said  Union  Company 
will  purchase  their  part  of  the  same,  at  a  price  to  be  fixed  by  three 
persons,  one  of  whom  shall  be  selected  by  each  party  hereto,  and 
the  persons  so  selected  shall  choose  a  third.  And  if  either  of  the 
parties  hereto  neglect  to  make  such  selection  and  appointment, 
then  the  other  party  may  appoint  the  two,  and  they  shall  choose  a 
third." 

It  will  thus  be  seen  that  this  agreement  was  entered  into  for 
some  temporary  purpose,  and  contemplates,  without  ambiguity,  in- 
dependent action  as  to  the  construction  of  additional  tracks  by 
eitner  party.  It  is,  therefore,  difiicult  to  see  why  objection  is  made 
by  defendant  to  the  proposed  action  of  the  plaintifif.  Their  rights 
are  equal  over  both  streets,  and  no  question  of  forfeiture  of  any 
right  can  arise  {vide  the  case  of  Thirteenth  and  Hfteenth  Streets  Sail- 
way  Company  vs.  TTie  Ridge  Avenue  Railway  Company,  7  Philada. 
620).  The  business  of  the  company  defendant  is  not  interfered 
with,  nor  can  they  be  compelled  to  contribute  anything  to  the  ex- 
pense of  the  alteration.  Nor  do  we  see  any  other  mode  by  which 
the  plaintiflT  can  effect  a  change  of  its  route,  for  its  corporate  rights 
do  not  extend  to  running  a  track  from  Thirteenth  street  west  to 
Fifteenth  street  on  Master  street,  by  which,  it  has  been  argued,  the 
plaintiff  might  effect  a  connection,  and  thus  continue  to  run  west  on 
Master  and  east  on  Columbia  avenue.   The  right  therefore,  sought  by 
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plaintiff  appears  to  be  reserved  in  the  a^eement,  which,  if  it  had 
otherwise  granted  away  for  a  good  consideration,  would  be  binding 
upon  it. 

It  must  be  recollected  that  the  present  controversy  is  to  deter- 
mine the  right  simply  as  between  the  two  companies.  What  right 
the  city  of  Philadelphia  may  have  to  prevent  such  proposed  con- 
struction without  the  consent  of  its  councils  does  not  arise  in  this 
case,  and  cannot  now  be  determined. 

The  right  of  the  parties  thus  standing  as  if  one  company  had 
laid  its  track  upon  Master  street,  it  is  argued  that  the  plamtiff  has 
no  right  to  move,  shift  or  relay  the  present  track,  or  build  a  new 
track  on  Master  street  without  the  consent  of  the  defendants 

But  this  question  has  so  lately  been  before  this  court,  in  the 
case  of  The  Continental  Railway  Company  vs.  T%e  Union  Railway  Own- 
pany^  11  Phila.  221,  and  received  such  elaborate  discussion  in  the 
opinion  of  our  learned  president  judge,  both  as  to  the  rights  of  the 
companies  and  the  powers  of  a  court  of  equity  over  the  subject, 
that  any  further  examination  of  the  subject  is  entirely  unnecessary. 
Courts  of  equity  are  essential  to  adjust  such  rights  between  corpora- 
tions. 

Tlie  present  case  is  so  fully  and  ably  considered  in  the  report  of 
the  learned  master  that  we  are  entirely  safe  in  affirming  all  his 
findings,  and  in  making  the  decree  he  reports,  save  in  one  particu- 
lar, \dz.,  the  amount  to  be  paid  by  the  defendant  for  plaintiff's  in- 
terest in  the  abandoned  Miister  street  track.  This  must  be  deter- 
mined in  accordance  with  section  5  of  the  agreement  between  the 
parties  of  November  9, 1870. 

The  exceptions  of  both  parties  to  the  report  of  the  master  are 
dismissed,  except  the  fourth  exception  of  plaintiff,  and  it  is  now 
ordered,  adjudged  and  decreed  as  follows : 

1.  That  the  plaintiffs  have  right  to  run  their  cars  from  Carpenter 
street  northward  on  Thirteenth  street  to  Columbia  avenue,  there  to 
connect  with  the  defendant's  north  track,  and  run  westward  to  the 
Ridge  avenue ;  and  thence  along  Ridge  avenue  to  Master  street,  aHi^ 
there  to  erect,  construct  and  build  a  separate  track  of  uniform 
gauge,  not  nearer  than  -five  feet  on  the  south  rail  from  the  south 
curb  of  said  Master  street,  to  be  operated  eastward;  and  thence 
along  said  Master  street  to  Fifteentn  street,  there  connecting  with 
their  road;  to  run  their  said  cars  southward  on  said  Fifteenth 
street,  and  eastward  on  Carpenter  street,  to  the  place  of  beginning 
at  Thirteenth  street. 

2.  That  all  the  costs  and  expense  of  said  construction  and  con- 
nections are  to  be  paid  by  the  said  plaintiff. 

3.  That  the  plaintiffs  have  the  right  to  remove,  shift,  relay  and 
rebuild  the  said  joint  track,  now  in  use  on  Master  street,  to  the 
north  side  of  said  Master  street,  the  north  rail  thereof  not  to  be 
nearer  the  north  curb  line  than  five  feet. 

4.  That  the  amount  to  be  paid  by  defendant  to  plaintiff  for  its 
interest  in  the  track  abandoned  by  it  upon  Master  street  shall  be 
fixed  and  determined  by  three  persons,  one  of  whom  shall  be 
selected  by  each  party,  and  the  persons  so  selected  shall  choose  a 
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third.  And  if  either  of  the  parties  neglect  to  make  such  selection 
and  appointment,  then  the  other  party  may  appoint  the  two,  and 
they  shall  choose  a  third. 

5.  That  if  the  parties  cannot  amicably  agree  upon  the  amount 
to  be  paid  by  Uie  plaintiff  to  the  defendant  for  any  other  loss  or 
injury  done  to  it  by  the  disturbance  of  its  road  in  the  course  of  re- 
construction, it  shall  be  determined  by  Pierce  Archer,  Esq.,  to 
whom  the  motion  is  referred  as  examiner,  to  take  testimony  and 
report  his  views  thereon,  and  the  amount  to  be  paid. 

6.  And  it  is  further  ordered  that  the  costs  of  this  suit  be  equally 
divided  between  the  plaintiff  and  defendant. 

Geo.  Biddle  and  Geo,  W.  Bkldle,  Esqs.,  for  plaintiff. 
David  W.  Sellers,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  38,  p.  262.] 

Hagan  v$.  Philadelphia  and  Gray's  Ferry  Railway  Company- 

The  plaintiff*  being  a  passenger  in  a  street  car  requested  the  eondnctor  to  stop  the  cnr 
at  a  particular  point.  His  reouest  not  being  immediately  comt>lie<l  with,  he  leaped 
from  the  car  and  was  injured.  Held^  that  this  was  an  act  or  contributory  negli- 
gence, and  that  a  nonsuit  was  rightly  entered. 

Rule  to  take  off  nonsuit. 

Opinion  delivered  June  25, 1881,  by 

Thayer,  P.  J. — The  plaintiff  being  a  passenger  in  a  street  car 
requested  the  conductor  to  stop  the  car  at  a  particular  point.  His 
request  not  being  immediately  complied  witn,  he  leaped  from  the 
car  and  was  injured.  That  this  was  an  act  of  contributory  negli- 
gence does  not  appear  to  us  to  admit  of  doubt.  Possibly  the  de- 
fendant's conductor  may  have  been  guilty  of  negligence  in  not  8t6p- 
ping  the  car  immediately,  upon  being  requested  to  do  so,  but  that 
did  not  compel  the  plaintiff  to  subject  either  himself  or  the  com- 
pany to  the  risk  of  jumping  from  the  car  while  it  was  in  motion: 
The  plaintiff  was  a  man  of  mature  years  and  must  be  presumed  to 
have  been  acquainted  with  the  danger  he  encountered  in  getting  off, 
and  to  have  taken  the  risk  upon  himself.  No  urgent  necessity  re- 
quired him  to  get  off  at  that  particular  time  and  place,  nor  was 
tnere  the  least  evidence  that  he  acted  under  any  excitement,  agita- 
tion, or  confusion  of  mind.  He  got  off  deliberately  of  his  own  free 
will  because  the  car  was  not  immediately  stopped.  He  was  not 
under  the  influence  of  any  terror,  nor  did  he  leave  the  car  in  obe- 
dience to  the  demand  of  any  superior  duty.  The  inconvenience 
to  which  he  was  subjected  by  being  carried  a  few  rods  further  than 
he  desired  to  be  carried  was  very  slight,  and  the  car  actually 
stopped  at  a  very  short  disUmce  beyond  the  point  at  which  he 
jumped  off.  Under  these  circumstances  the  judge  who  tried  the 
cause  did  not  think  himself  justified  in  leavmg  it  to  the  jury  to 
find  damages  for  an  injury  which  was  due  mainly  to  the  plaintiff's 
own  negligence.  In  the  streets  of  a  greixi  city  filled  with  passing 
vehicles  of  every  description,  and  intersected  by  other  streets  also 
filled  with  vehicles  and  foot-passengers,  safety  requires  that  very 
much  shall  be  left  to  the  discretion  of  the  conductor  as  to  the  point 
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at  which  it  is  best  for  him  to  stop  his  car.  It  would  be  on  uniust 
and  pernicious  rule  to  establish  that  a  passenger  is  justified  in 
leaping  from  a  street  car  because  the  car  is  not  immediately  stopped 
upon  nis  request.  Such  a  rule  would  be  alike  dangerous  to  pas- 
sengers and  carriers,  for  it  would  offer  an  inducement  and  tempta- 
tion to  carelessness  and  imprudence.  The  case  at  the  trial  was 
ruled  principally,  upon  the  authority  of  RoMroad  Company  vs. 
AspM^  11  Harris,  147.  That  was  the  case,  it  is  true,  of  a  steam 
railway,  and  of  course  it  is  more  dangerous  to  leap  from  a  car  pro- 
pelled by  steam  than  from  one  drawn  by  horses.  On  the  other 
liand  when  we  consider  that  a  passenger  in  a  street  car  can  always 
alight  within  a  very  short  disUmce  of  the  point  where  he  desires  to 
get  off  if  his  request  is  not  obeyed,  the  neglect  of  the  conductor  in 
not  stopping  the  car  immediately  can  scarcely  be  considered  a  jus- 
tification for  incurring  the  hazard  of  getting  off*  while  the  car  is  in . 
motion,  especially  in  a  case  where  it  does  not  appear  that  he  would 
have  suffered  any  damage  or  even  serious  inconvenience  by  waiting 
a  few  moments.  The  case  of  Crisaey  vs.  HestontilU  Railway  Company, 
25  P.  F.  Smith,  83,  cited  by  the  plaintiff^'s  counsel,  was  ruled  by  the 
circumstiince  that  the  plaintiff*  was  a  lad  of  thirteen,  and  was  not 
to"  be  held  to  the  exercise  of  the  same  degree  of  care  and  disci'e- 
tion  as  an  adult 

Rul€t  discharged. 

ff,  G.  Harris^  Es(^,  for  plaintiff. 

Messrs.  Baird  &  uopkimon,  for  the  defendant 

[Leg.  Int.  Vol.  38,  p.  252.] 

Millard  tB,  Gavitt,  Administrator  of  Greeves. 

Where  there  is  a  Joint  judfpnent  against  several  defendants,  and  one  of  them  dies,  a 
$cirefaciii8W\\\  not  he  against  the  {personal  reuresentatives  of  the  deceased  defend- 
ant alone  without  joining  the  surviving  defenaaiit  also. 

A  M/r^/rc/ru  to  revive  a  judgment  must  issue  against  all  the  original  defendants. 
The  plaintiff  cannot  drop  one  and  proceed  against  the  others. 

Motion  for  judgment  on  a  point  reserved.    Opinion  delivered 
June  25,  1881,  by 

Thayeii,  p.  J. — The  question  upon  which  this  case  depends  has 
been  several  times  expressly  ruled  in  tliis  State.  Where  there  is  a 
joint  judgment  against  several  defendants,  and  one  of  them  dies,  a 
scire  Jacias  will  not  lie  against  the  personal  representatives  of  the 
deceased  defendant  alone  without  joining  the  surviving  defendant, 
also :  Stoner  vs.  Slroman,  9  W.  &  S.  85 ;  CommomoeaUh  vs.  MiUer^s 
Administrators^  8  S.  <&  R.  452;  CammonweaUh  vs.  Mateer^  16  S.  &  R. 
416.  At  cf>mmon  law,  where  one  of  several  joint  defendants  dies, 
the  plaintiff  could  have  execution  Against  the  goods  of  the  survi- 
vor only,  but  by  the  statute  VV^estniinster  2d,  he  might  have  a  scire 
facias  against  the  survivor  and  the  heirs  and  terre-tenants  of  him 
who  is  dead,  the  land  remaining  bound,  although  the  personal  es- 
tate was  not.  According  to  our  j)ractice,  as  lands  are  assets  for  the 
payment  of  debts,  and  subject  to  sale  on  a  judgment  against  the' 
personal  representatives,  the  executor  or  administrator  is  substi- 
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tuted  for  the  heir,  and  in  Brown  vs.  Webb,  1  Watts,  411,  it  was  held 
to  be  error  to  omit  the  executors  and  to  issue  the^.^a.  against  the 
heir  alone.  By  the  act  of  11th  of  April,  1848  {Brightly^ s  Ihirdorty 
827),  when  judgment  is  obtained  against  two  or  more  joint  obligors, 
promissors  or  contractors,  the  deatn  of  one  does  not  discharge  his 
estate,  whether  real  or  personal,  but  both  the  real  and  personal  es- 
tate remain  liable,  as  if  the  judgment  had  been  several.  Cravitt, 
the  administrator  of  Alexander  Greeves,  was  therefore  properly  a 
defendant  in  the  9cire  facias,  but  the  plaintiffs  had  no  warrant  for 
omitting  John  Greeves  the  surviving  defendant  in  the  judgment, 
and  bringing  his  dcire  facias  a^nst  the  administrator  of  Alexander 
alone.  Bis  error  in  doing  so  is  fatal,  for  such  a  scire  facias  cannot 
be  maintiiined.  A  scire  facias  to  revive  a  judgment  must  issue 
against  all  the  ori^nal  defendants.  The  plaintiff  cannot  drop  one 
and  proceed  agamst  the  others:  GrentU  vs.  Sharp,  4  Wh.  344; 
Michter  vs.  Cummings,  10  Smith,  441. 

Judgment  for  the  defendant  on  the  point  reserved. 

Thomas  Oreenbank,  Esq.,  for  plaintiff. 

S.  OaviU,  Jr.,  Esq.,  for  defendant. 

[L^.  Int.,  Vol.  S8,  p.  252.] 

WiLER  V8,   FlEGEL  AND   WiPE. 

Husband  and  wife— Necessaries— Daring  cohabitation  there  is  a  presamption  arising 
from  the  very  circumstance  of  the  cohabitation,  of  the  husband's  assent  to  con- 
tracts made  by  the  wife  for  necessaries  suitable  to  his  degree  and  estate.  But  this 
))resumption  may  be  rebutted  by  proof  that  he  supplied  her  himself  or  made  ber 
an  adequate  allowance. 

Rule  to  take  off  a  nonsuit  Opinion  delivered  June  25,  1881,  by  * 
Thayer  P.  J. — It  is  undoubtedly  the  law  that  a  husband  who 
supplies  his  wife  with  necessaries  suitable  to  his  degree  is  not  liable 
for  debts  contracted  by  her  without  his  authority  and  against  his 
consent:  Seaton  vs.  Benedict,  2  Smith's  Leading  Cases,  439.  A  hus- 
band is  only  liable  for  debts  contracted  by  liis  wife  on  the  assump- 
tion that  she  acts  as  his  agent.  If  he  omits  to  furnish  her  with 
necessaries  he  makes  her  impliedly  his  agent  to  purchase  them.  If 
he  supplies  her  properly  she  is  not  his  agent  for  the  purchase  of  an 
article  unless  he  sees  her  wear  it  without  disapprobation :  Per  Best, 
C.  J.  During  cohabitation,  however,  there  is  a  presumption  arising 
from  the  very  circumstance  of  the' cohabitation,  of  the*husband's 
assent  to  contracts  made  by  the  wife  for  necessaries  suitable  to  his 
degree  and  estate :  Clancy  on  Married  Women,  23.  It  is  a  rule  of 
evidence  that  the  mere  fact  of  cohabitition  is  presumptive  evidence 
of  authority  as  his  agent  to  purchase  necessaries  for  herself: 
McCuichen  vs.  McGahey,  11  Johnson,  281.  But  this  presumption 
may  be  rebutted  by  proof  that  he  supplied  her  himself  or  made 
her  an  adequate  allowance:  i2enat/«  vs.  Tedlde,  8  Excheq.  680; 
Cany  vs.  Patton,  2  Ash.  140. 

The  plaintiff^s  case  therefore  depended  upon  two  facts.  1. 
Whether  the  articles  furnished  to  the  wife  were  necessaries  suitable 
to  the  husband's  degree,  and  2dly,  whether  the  wife  had  authority 
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to  purchase  them.  The  first  question  was  a  Question  of  fact  en- 
tirely for  the  jury.  Upon  the  second  question  tne  prima  facie  pre- 
sumption arising  from  cohabitation  was  that  she  had  such  author- 
ity. This  prima  facie  presumption  might,  it  is  true,  have  been  re- 
butted, but  the  nonsuit,  which  proceeded  upon  the  ground  that 
proof  of  the  authority  lay  in  the  first  instance  upon  the  plaintiff, 
was  unquestionably  wrong. 

Rule  absolute. 

H.  T.  Fenton,  Esq.,  for  plaintiff. 

r.  J.  DiMy  Esq.,  for  delendant. 

[Ug.  Int.,  Vol.  38,  p.  392.) 

Barnholt  el  aL  vs.  Ulrich.* 

The  statute  of  limitations  bv  analogy  woald  be  a  bar  in  ^ni<^  proceeding!. 
The  evidence  in  this  case  held  not  to  sustain  the  master's  nnding. 

Exceptions  to  the  master's  report.  Opinion  delivered  October  22, 
1881,  by 

Brig'gs,  J. — ^We  do  not  think  that  the  evidence  in  this  case  sus- 
tains the  master's  conclusions.  The  sealed  declaration  of  the  de- 
fendant of  March  4,  1867,  made  and  delivered  to  the  plaintiffs'  de- 
cedent eleven  months  after  the  receipt  of  Mr.  Simpson  of  April  9, 
1866,  is  utterly  inconsistent  with  the  theory  thaf  the  moneys  ad- 
vanced as  set  out  in  that  receipt,  were  still  due  and  unpaid.  The 
defendant's  declaration  is  in  these  words : 

"  Philadelphia,  March  4, 1867. 

"  Know  all  men  by  these  presents,  that  I,  Philip  Ulrich,  have  this 
day  sold  to  George  Barnholt  the  twelve  court  houses,  situate  on  and 
in  Ihe  rear  of  Linden  street,  between  Spring  Garden  and  Green  streets 

(called avenue),  and  the  three-story  brick  house  and  lot, 

situate  on  the  east  side  of  Seventh  street,  north  of  Poplar  street, 
and  the  frame  building  and  lot,  on  the  west  side  of  Marsliall  street, 
above  Poplar  (bought  by  me  at  the  sheriff's  sale  of  the  property 
of  Mathias  Smith),  for  the  price  or  sum  of  nine  thousand  dollars, 
which  he  has  paid  to  me  in  full,  the  receipt  of  which  I  do  hereby 
acknowledge,  and  that  I  will  make  a  deea  or  deeds  of  conveyance 
or  conveyances  to  him,  or  to  such  person  or  persons  as  he  may 
direct  therefor,  at  his  own  proper  costs  and  charges,  subject  to  the 
mortgages  now  existing  thereon. 

"  Witness  my  hand  and  seal  the  day  and  year  first  above  writ- 
ten. 

[sEAi^]  "Phiup  Ulrich. 

"Witness  present, 

"J.  Alex.  Simpson." 

The  language  here  emploved  admits  of  no  doubt  as  to  its  mean- 
ing, and  raises  an  express  obligation  on  the  defendant's  part  to  con- 
vey the  premises  subject  only  to  the  proper  costs  of  conveyance  and 
existing  mortgages.    The  learned  master,  nevertheless,  maintains 

«  *  Affirmed  by  the  Supreme  Court,  January  Term,  1882,  No.  39. 
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that  the  premises  are  also  subject  to  the  advances  mentioned  in  the 
receipt  of  Mr.  Simpson  of  April  9,  1866.  There  is,  however,  no 
legal  evidence  (for  the  defendant  is  not  a  competent  witness)  to 
warrant  this  conclusion,  and,  to  support  such  a  deduction,  we  must 
assume  that  a  provision  to  secure  those  advances  was  omitted  from 
the  paper  signed  by  the  defendant,  for  some  reason  not  defined. 
If  the  advances  were  then  unextinguished,  it  were  just  as  easy 
to  say  so  as  to  charge  the  premises  with  the  mortgage  and  cost  of 
conveyance,  as  that  paper  was  given  but  eleven  months  after  the 
advances  had  been  made,  and  while,  it  is  fair  to  presume,  the  trans- 
actions were  yet  fresh  in  the  memory  of  the  parties. 

The  more  rational  theory  to  be  adduced  from  these  documents 
alone  is,  that  a  settlement  at  the  time  of  making  the  defendant's 
pai)er,  or  before,  had  taken  place  between  them,  and  that  the  docu- 
ment was  given  to  show  precisely  the  conditions  upon  which  the 
premises  were  then  held  by  the  defendant,  and  were  to  be  conveyed 
at  Barnholt's  request.  This  view  is  supported  by  the  additional 
testimony  of  Messrs.  Simpson  and  Davis.  The  former  testifies  that 
Barnholt  and  Ulrich  "  came  to  my  office  together  the  day  this, 
paper  was  drawn  and  dated.  .  Mr.  Barnholt  said  to  me  in  the  pres- 
ence of  Mr.  Ulrich,  that  he  had  settled  with  Philip,  and  wanted  me 
to  draw  a  paper  for  Mr.  Ulrich  to  sign,  acknowledging  that  the 
properties  bought  at  Smith's  sale  were  his,  Barnholt'^.  ....  I 
then  drew  the  paper,  read  it  over  to  Mr.  Ulrich,  and  he  signed  it 
in  my  presence."  Now,  here  we  have  them  together  at  Mr.  Simp- 
son's office,  stating  that  they  had  settled,  and  wished  a  paper  drawn 
to  show  precisely  what  the  settlement  was. 

The  paper  is  drawn  accordingly.  Under  these  circumstances,  to 
allege  that  that  document  does  not  express  the  result  of  the  settle- 
ment, and  show  the  true  relation  between  the  parties  as  it  then  ex- 
isted, is  to  assert  that  their  going  to  Mr.  Simpson's  office,  and  what 
was  there  said  and  done,  was  an  empty  circuity  and  form,  and  was 
not  intended  to  express  the  intention  of  the  parties.  In  the  absence 
of  proof,  the  law  aoes  not  raise  a  presumption  to  support  such  a 
theory. 

If  more  were  wanted,  we  have  it  in  the  fact,  that  since  the  date 
of  that  settlement  (M^ireh  4,  1867)JouiHeen  years  have  passed,  and 
no  effort  has  been  made  to  obtain  either  the  principal  of  the  ad- 
vances, or  a  cent's  interest  accruing  thereupon.  And  during  all 
these  years,  Barnholt  to  the  time  of  his  death,  and  the  plaintiffs 
since,  have  received  the  rents  issuing  from  the  premises,  and  hate 
paid  the  taxes  and  water  rent  assessed  thereupon,  with  the  excej)- 
tion  that,  upon  one  occasion,  the  defendant  stopped  the  rents  until 
he  was  paid  another  sum  of  money  which  he  had  advanced  to 
Barnholt.  That  being  repaid,  the  rents  were  paid  to  the  plai«tifis 
and  their  decedent  precisely  as  if  the  claim  now  set  up  had  never 
existed.  After  this  lapse  of  time,  a  presumption  of  payment  arises, 
which  is  protected  by  the  statute  of  limitations.  And  wherever 
that  statute  will  bar  in  suits  at  law,  it  will  by  analogy  be  a  like  bar 
in  proceedings  in  equity  :  Neehjs  Appeal,  4  Norris,  397  ;  Hamilton 
vs.  Hamillon,  6  Harris,  20 ;  BicheTs  Appeal,  5  Norris,  204 ;  Ashhural^a 
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Appeal  J 10  P.  F.  Smith,  290 ;  Pricke  vs.  Magee^  ante,  page  261 ;  Inoin 
vs.  Cooper^  11  Norris,  298.  It  follows  that  neither  equity  nor  sound 
reasoning  will  permit  this  long  silence  now  to  be  broken. 

From  the  views  already  expressed,  we  are  irresistibly  led  to  a 
conclusion  adverse  to  that  reported  by  the  learned  master,  and 
hence  sustain  the  3d,  10th,  11th  and  Tith  of  the  plaintiffs'  excep- 
tions.    The  other  exceptions  are  dismissed. 

And  now,  October  2*2,  1881,  it,  is  ordered  that  the  money  in  court 
awaiting  the  determination  of  this  suit  be  awarded  and  paid  to  the 
phiintiffs  or  their  attorney.  It  is  further  ordered  that  the  costs  of 
these  proceedings  be  paid  by  the  defendant. 

Alex,  Simpdon^  Jr.,  Esq.,  for  plaintiff. 

Theo.  F,  Jenkins,  Esq.,  for  defendant. 

[Leg.  Int,  Vol.  38,  p.  892.] 

Lennig  et  al.  vs.  Lennig  et  clL 

Where  a  partner  is  air»pointed  receiver  after  dissolution  he  is  entitled  to  do  additional 

compensation  for  his  services  from  the  fact  of  his  being  a  partner. 
His  compensation  by  virtue  of  his  partnership  articles  ceases  on  dissolution. 

Sur  exceptions  to  master's  report.  Opinion  delivered  October  22, 
1881,  by 

Elcock,  J. — A  limited  partnership  was  enteretl  into  on  July  1^ 
1859,  between  Charles  and  Frederick  licnnig  for  the  term  of  twenty 
years  for  the  carrying  on  of  the  business  of  the  Tacony  Chemical 
Works.  Tlie  terms  of  the  partnership  were  set  forth  with  much 
distinctness  and  detail  by  tlie  articles  of  association  dated  July  1, 
1859.  Frederick  Lennig,  one  of  the  original  partners,  died  April 
20, 1863,  leaving  a  will,  by  which  he  directed  his  share  in  said  part- 
nership should  be  divided  between  his  nine  children,  but  directed 
that  the  shares  of  seven  of  them  should  be  held  in  trust  by  his  ex- 
ecutors to  pay  over  the  net  income  to  them  for  their  respective  lives, 
etc.  Mrs.  Agnes  Lennig,  the  widow,  elected  not  to  accept  the  pro- 
visions made  for  her  under  the  will,  and  she  therefore  becomes  en- 
titled under  the  intestate  laws  to  one-third  absolutely  of  the  per- 
sonal estate. 

The  business  of  the  Tacony -Chemical  Works  continued  Under  the 
management  of  the  surviving  partner  down  to  the  close  of  the  co- 
partnership, and  in  fact  to  the  final  winding  u^),  with  the  same  suc- 
cess which  had  attended  it  in  former  years,  it  being  a  large  and 
valuable  business. 

About  the  close  of  the  period  of  twenty  years,  for  which  term  the 
partnership  was  formed,  steps  were  taken  by  the  plaintiffs  looking 
to  a  withdrawal  of  the  interest  they  represented  (that  of  Frederick 
I^ennig)  from  said  partnership.  As  a  more  satisfactory  mode  of 
adjustment,  and  by  amicable  arrangement,  this  bill  was  filed  and 
proceedings  thereunder  were  had,  so  that  on  October  25, 1879,  upon 
nling  report  of  the  master,  and  unon  motion  of  the  late  Henry 
Wharton,  Esq.,  the  defendants,  "Charles  Lennig  and  Charles  F. 
Lennig,  were  appointed  receivers  at  a  salary  or  compensation  to  be 
fixed  by  the  master  in  the  cause."    The  decree  then  proceeds  at 
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much  length  to  set  out  the  special  powers  and  duties  of  the  said 
receivers  in  the  premises.  Instead  of  proceeding  to  a  sale  of  the 
entire  property,  the  receivers,  by  the  consent  of  all  parties  in  interest, 
carriea  on  the  business  in  its  usual  manner  from  July  1, 1879,  until 
April  1, 1880.  The  business  during  this  period  was  very  successful, 
and  large  profits  were  made,  and  were  of  gfeat  gain  to  all  parties 
interested. 

The  account  of  this  business  was  before  the  master  for  settlement, 
and  on  exceptions  to  his  report  the  questions  now  presented  arise. 
There  is  no  aispute  as  to  the  correctness  of  the  balance,  $101,236.23. 
And  the  only  point  in  controversy  is  the  question  raised  by  the  de- 
fendant, Charles  Lennig,  who  claims  a  compensation  for  conducting 
the  business  as  receiver  equivalent  to  that  which  he  received  under 
the  articles  of  association  as  partner. 

There  can  be  no  business  carried  on  by  the  partnership  after  dis- 
solution and  the  appointment  of  a  receiver,  and  the  principle  con- 
tended for  by  the  learned  counsel  for  defendant,  Charles  Lennie, 
that  as  the  receiver  continued  to  carry  on  the  business,  therefore  all 
the  partnership  relations  continued,  is  an  inconsistency,  as  it  would 
virtually.be  a  setting  aside  of  the  decree  and  power  of  the  court  by 
the  will  of  one  of  the  parties.  It  is  undoubtedly  true  as  a  principle 
that  the  interests  of  a  partner  are,  on  final  settlement,  to  be  adjusted 
by  the  terms  of  the  partnership  agreement,  but  that  has  relation 
only  to  the  period  ot  dissolution  ;  or  the  appointment  of  a  receiver, 
when  the  property  passes  into  the  custody  of  the  officers  of  the  court 
and  the  partners  are  ousted  from  all  possession  and  control.  If  a 
stranger  is  the  receiver  the  partner's  compensation  for  care  or  profit 
ceases,  why  then  should  he  be  in  anv  better  position  when  he  is  the 
officer  or  appointee  of  the  court?  tfnder  the  old  English  Chancery 
practice  when  a  partner  was  appointed  a  receiver  for  his  firm  it  was 
generally  without  a  salary:  Wilson  vs.  Greemvood,  1  Sw.  471;  Hoff- 
man  vs.  Duncan,  18  Jur.  69.  And  as  the  partner  becomes  the  officer 
of  the  court  he  must  act  and  be  regarded  accordingly :  Blakdy  vs. 
Dufaur,  15  Beav.  43;  Kerr  on  Receivers,  109. 

That  a  surviving  partner  is  not  entitled  to  compensation  was  well 
con^dered  and  determined  in  Beatty  vs.  Wray,  7  Harris,  516.  In 
like  manner,  if  a  surviving  partner  is  executor  of  a  deceased  part- 
ner, he  takes  no  new  right  by  virtue  of  his  office,  but  is  held  to  the 
strictest  accountability:  Brown  vs.  McFarland,  5  Wright,  129.  A 
contrary  rule  would  lead  to  a  prolonged  winding  up  of  the  affiiirs 
of  the  partnership,  and  in  many  instances  to  an  exhaustion  of  a 
large  share  of  the  property.  One  of  the  burdens  assumed  by  a  sur- 
viving or  settling  partner,  as  an  incident  of  the  partnership,  is  the 
winding  up  and  settlement  of  all  its  affiiirs.  As  it  is  a  question  of 
mutual  interests,  it  is  impossible  to  see  ui)on  what  principle  it  can 
be  contended  that  he  is  entitled  to  charge  nis  copartner's  snare  with 
a  compensation  for  what  is  done  for  his  own  benefit  But  any  argu- 
ment is  a  mere  justification  for  the  decree  of  the  court  made  when 
the  receivers  were  appointed,  and  under  which  they  accepted  their 
office,  and  acted ;  and  that  is  the  special  proviso  for  the  mode  of 
fixing  the  compensation  to  be  paid  the  receivers.     It  cannot  now  be 
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said  that  the  decree  was  founded  on  any  mistake,  for  it  was  carefully 
prepared,  and  is  in  accordance  with  the  best  precedents  and  practice 
m  equity,  and,  moreover,  was  made  upon  the  approval  of  all  parties 
in  interest  in  the  cause.  The  compensatioq  allowed  by  the  master 
we  deem  ample— $15,500 — and  must  therefore  stand. 

The  seventh  exception  to  the  allowance  of  the  fee  of  Mr.  Wharton 
out  of  the  whole  fund,  we  deem  well  founded.  He  was  simply  the 
counsel  for  the  plaintiff,  and  whilst  his  services  in  this  case  in  aid 
of  the  winding  up  may  have  been  for  the  benefit  of  all,  yet,  on  prin- 
ciple, we  can  see  no  greater  reason  for  allowing  his  fee  out  of  the 
general  fund  than  if  all  the  counsel  in  the  cause  were  to  be  made  a 
similar  allowance,  which  would,  in  the  al)sence  of  an  agreement  of 
all  parties,  be  clearly  improper.  The  object  of  the  bill  was  a  disso- 
lution, and  for  the  securing  of  the  interests  of  the  plaintiffs.  The 
plaintiffs,  therefore,  out  of  their  share  should  pay  Mr.  Wharton's 
fee. 

The  seventh  exception  is  therefore  sustained,  and  the  distribution 
as  awarded  by  the  master  is  to  be  amended  accordingly.  All  the 
other  exceptions  to  the  report  of  the  master  are  dismissed. 

G.  T,  Bwpham  and  /.  0,  Johnson,  Esqs.,  for  plaintiffs. 

Hon.  Henry  M,  PhiUim,  for  defendant  Agnes  Lennig. 

J.  Edward  Carpenter,  Esq.,  for  defendant  Charles  Lennig. 

[Leg.  iDt,  Vol.  38,  p.  892.] 

Philadelphia  &  Reading  Coal  and  Iron  Company  vb.  Schada. 

Where  a  receiver  of  a  corporation  sells  goods  or  parts  with  property  in  his  possession 
the  action  to  recover  the  price  or  value  thereof  should  be  in  tne  name  of  the  re- 
ceiver. 

Sur  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence; 
Opinion  delivered  October  22,  1881,  by 

Elcock,  J. — This  action  is  upon  five  promissory  notes  made  by 
the  defendant  to  his  own  order,  and  by  him  indorsed,  and  also  upon 
a  book  account. 

The  affidavit  of  defence  sets  up  that  in  the  month  of  May,  1880, 
the  plaintiff  corporation  became  insolvent,  and  its  affairs  and  prop- 
erty were  placed  in  the  hands  of  receivers,  to  wit,  Franklin  B.  Gowen, 
8.  A.  Caldwell  and  Edwin  M.  Lewis,  duly  appointed  by  the  Circuit 
Court  of  the  United  States.  That  the  contnicts  for  the  purchase  of 
coal,  and  the  coal  purchased,  and  the  notes  given  for  the  said  coal 
upon  which  the  suit  is  brought,  were  given  to  said  receivers. 

This  defence  amounts  to  a  plea  in  abatement.  It  is  undoubtedly 
true  that  a  receiver  has  no  authority  to  commence  suit,  save  by  leave 
of  the  court  who  appointed  him,  nor  has  he  any  authority  to  sue  in 
his  own  name  for  any  right  of  action  belonging  to  the  corporation: 
Yeager  vs.  Wallace,  8  Wrignt  But  where  the  transaction  is  with  the 
receiver,  and  he  sells  the  goods  which  form  the  consideration  for 
the  notes  sued  on,  or  parts  with  property  in  his  possession,  the  rule 
is  different.  The  carrying  on  of  a  general  busmess  by  a  receiver 
under  the  order  of  a  court  is  a  novelty  growing  out  of  necessity,  and 
to  save  large  corporations  from  sacrifice  and  ruin ;  but  it  does  not 
enable  such  receiver  to  trade  or  deal  in  the  name  of  the  corporation : 
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See  Slngerly  vs.  Fox,  25  P.  F.  Smith,  112.  If  the  corporation  has 
passed  over  all  its  assets  and  property  to  the  receiver  it  looks  simply 
to* the  court's  officer  for  his  disposition  of  the  property.  As  to  its 
own  choses  in  action  existing  at  the  time  of  the  appointment  of  the 
receiver,  of  course,  being  the  legal  holder  of  the  title,  suit  must  fol- 
low it.  The  language  of  Justice  Gordon,  in  the  ciise  last  cited,  ap- 
pears to  cover  the  point  in  this  case.  He  savs :  "  The  goods  were  m 
the  possession  of  the  receiver,  and  were  sold  by  him  by  virtue  of  the 
power  conferred  upon  him  by  the  court  for  that  purpose.  The  con- 
tract of  sale  was  with  him ;  his  receipt  for  the  money  to  the  pur- 
chaser would  have  been  good  to  discharge  him  from  the  price  of  the 
goods,  and  for  them  or  their  price  the  receiver  is  responsible." 

It  is  therefore  evident  that,  under  the  circumstances  set  up  here 
in  defence,  that  the  action  should  be  in  the  names  of  the  receivers. 

Rule  discharged. 

W,  W.  Ledyard,  Esq.,  for  plaintiff. 

J.  W,  RopcTj  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  4.] 

Mary  E.  Hareins  vs.  The  Philadelphia  &  Reading  Railroad 

Company. 

The  mother  of  nn  illegitimate  child  is  not  within  the  words  or  meaning  of  the  act  of 
April  26,  1855,  whicn  enacts  that  the  persons  entitled  to  recover  damages  for  any 
injury  causing  death  shall  be  the  '*  husband,  widow,  children  or  parents  of  the 
deceased  and  no  other  relative.*' 

Demurrer.  Opinion  delivered  December  31, 1881,  by 
Thayer,  P.J. — The  action  was  brought  by  the  plaintiff  to  re- 
cover damages  for  the  death  of  her  son,  Martin  Zebley,  which  is 
alleged  to  have  been  caused  by  the  defendants'  negligence.  The 
defendants  pleaded  that  Martin  Zebley  was  the  illegitimate  son  of 
the  plaintiff',  Mary  E.  Harkins,  and  this  plea  is  demurred  to. 

By  the  common  law,  no  action  in  form  ex  delicto  could  be  main- 
tained by  executors,  administrators  or  other  representative  of  a  de- 
ceased person  for  torts  founded  on  malfeasance  or  misfeasance  to  the 
person  or  property  of  such  deceased  person,  the  settled  maxim  of 
that  law  being  <ictio  'personalis  moritur  cum  persona.  This  principle 
has,  however,  undergone  some  modification  by  statute.  The  4th  Ed- 
ward III.,  chap.  7,  gave  executors  the  actions  of  trespass,  trover  and 
replevin  for  injuries  to  the  goods  of  their  testators,  and  it  is  by  virtue 
of  this  statute  that  these  actions  are  maintainable  by  them  in  Penn- 
sylvania. In  more  recent  times  acts  have  been  passed  both  in 
fingland  and  in  this  country,  giving  to  certain  designated  persons 
a  right  of  action  against  one  who  by  nis  wrongful  act  or  negligence 
has  caused  the  death  of  a  person.  Lord  CampbelFs  act,  9  and  10 
Victoria,  c.  93,  passed  in  1846,  ^ives  the  right  of  action  in  such 
cases  to  the  executors  or  administrators  of  the  deceased,  but,  by 
section  2,  it  was  enacted  that  every  such  action  shall  be  for  the 
benefit  of  the  wife,  husband,  parent  and  child  of  the  person  whose 
death  shall  have  been  so  caused,  and,  by  the  same  section,  the 
amount  recovered  is  divided  amongst  the  before  mentioned  parties 
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in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct.  It 
is  very  plain  that  if  the  class  of  persons  for  whose  benefit  the  action 
is  given  does  not  exist,  the  executors,  under  the  British  statute, 
cannot  sue  at  all.  Following  in  the  main  the  footstei)S  of  this  legis- 
lation the  Pennsylvania  act,  some  years  later  (15th  April,  1851,  Pur- 
don,  1093),  gave  a  right  of  action  under  similar  circumstances  to 
the  widow  of  a  deceased  person,  or  if  there  should  be  no  widow  to 
the  personal  representatives  of  the  deceased.  But  two  years  after- 
wards this  was  altered  by  the  act  of  26th  April,  1855,  Purdon,  1094, 
which  enacts  that  the  persons  entitled  to  recover  damages  for  any 
injury  causing  death  shall  be  the  "husband,  widow,  children  or 
parents  of  the  deceased  and  no  other  rdative.^^ 

Is  the  mother  of  an  illeiritimate  child  within  the  words  or  mean- 
ing of  this  act?  I  have  found  no  American  case  on  this  subject, 
but  an  English  decision  of  high  authority  in  the  courts  of  that 
country  is  directly  in  point.  In  the  case  of  Dickenson,  adminvh 
traJbrix  of  Dickenson  vs.  Tlie  Northeastern  Railway  Co.,  2  Hurlst.  & 
Colt  Rep.  (Exchequer)  734,  it  was  held  by  the  Court  of  Exchequer, 
that  a  bastard  is  not  a  child  within  sec.  2  of  9  and  10  Vict.,  c.  93, 
and  therefore  cannot  sue  under  that  statute.  At  the  trial  it  ap- 
peared that. William  Dickenson  had  been  entirely  maintained  and 
supported  by  his  mother,  Hannah  Dickenson,  the  deceased,  but 
that  he  was  an  illegitimate  child.  Mellor,  J.,  instructed  the  jury 
that  no  damages  could  be  awarded  for  the  benefit  of  William  Dick- 
enson, and  this  ruling  was  unanimously  affirmed  in  the  Court  of 
Exchequer,  Pollard,  C.  B.,  saying,  "  beyond  all  doubt  in  the  con- 
struction of  this  act  of  Parliament  the  word  *  child'  means  le^ti- 
mate  child  only."  The  line  of  argument  adopted  by  the  plaintiff's 
counsel  in  that  case  was  much  tne  same  as  that  pursued  by  the ' 
plaintiff's  counsel  in  the  present  case,  viz.,  that  the  legislature  in- 
tended the  right  of  action  to  be  <;oextensive  with  the  moral  right  to 
support;  that,  for  many  purposes,  the  law  recognizes  the. relation- 
ship of  a  bastard  child  to  his  parent,  and  that,  therefore,  the  ques- 
tion of  legitimacy  or  illegitimacy  is  immaterial.  But  we  are  not 
convinced  by  this  reasoning.  It  is  true  that  some  rights  have  been 
accorded  by  statute  to  illegitimate  children  and  their  mothers  which 
did  not  exist  at  common  law.  The  act  of  27th  of  April,  1855,  sec.  3 
(Purdon,  810),  enacts  that  illegitimate  children  shall  take  the  name 
of  the  mother,  and  that  they  and  the  mother  respectively  shall  have 
capacity  to  take  or  inherit  from  each  other  personal  estate  as  next 
of  kin  and  real  estate  as  heirs,  but  this  act  conferred  only  limited 
powers  upon  persons  of  this  description.  It  did  not  legitimate  ille- 
gitimate children,  and  it  was  so  ruled  by  the  Supreme  Court  of  this 
State,  in  GrxtJbVs  Appeal,  8  P.  F.  Smith,  65,  where  it  was  held  that 
the  mother  of  a  bastard  dying  before  the  bastard,  her  right  of  in- 
heritince  was  not  transmitted  to  her  brothers  and  sisters  by  virtue 
of  the  act  of  27th  of  April,  1855.  The  same  point  was  decided  in 
SteckcVs  Appeal,  14  P.  P.  Smith,  493,  where  the  case  was  that  of  a 
bastjird  dying  before  his  mother,  and  it  was  determined  that  his 
right  of  inheritance  from  his  mother  was  not  transmitted  to  his 
children  by  the  act  of  1855.    '^GniJbb^s  Jppcal,^^  said  Shars\yood,  J., 
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in  delivering  the  opinion  in  the  latter  case,  "  certainly  establishes 
that  the  statute  does  not  legitimiUe  illegitimate  children,  even  so  far 
.  as  their  mothers  and  her  next  of  kin  ar^  concerned."  In  like  man- 
ner it  was  held,  in  Wdfteniate^s  Appeal,  5  Norris,  219,  that  illegitimate 
children  of  the  sanTe  mother,  cannot  under  the  act  inherit  from  each 
other.  These  authorities  sufBciently  show  that  the  act  of  1855  did 
not  advance  the  illegitimate  child  to  the  full  rights  of  legitimacy, 
and  that  it  does  not  confer  upon  the  mother  the  full  rights  of  legal 
maternity,  but  that,  on  the  contrary,  the  legal  status  of  this  descrip- 
tion of  persons  remains  what  it  was  before,  except  in  the  particu- 
lars in  which  it  has  been  altered  by  the  act  of  185o.  The  language 
of  Agnew,  J.,  in  Opdyke^s  Appeal,  13  Wright,  378,  when  speaking  of 
the  act  of  27th  of  April,  1855,  "  the  condition  of  the  bastard  is  thus 
changed.  Before  he  was  filius  nuUius,  now  he  is  next  of  kin  and 
heir,'*  much  relied  upon  by  the  plaintiff's  counsel,  obviously  refers 
only  to  the  partial  removal  of  disabilities  existing  previous  to  the 
act  of  1855,  and  was  not  intended  to  announce  any  such  untenable 
doctrine  that  the  effect  of  that  act  is  to  make  a  bastard  a  legitimate 
child  to  all  intents  and  purposes.  The  legislature  has  not  yet  opened 
the  door  so  wide  as  that.  All  distinctions  between  the  offspring  of 
lawful  wedlock  and  the  product  of  criminal  intercourse  have  not 
been  broken  down. 

The  case  of  Dickenson  vs.  Dicken9(yii  is  not  a  binding  authority  upon 
ns,  but  it  is  a  decision  entitled  to  the  highest  respect.  It  is  a  deter- 
mination of  a  court  of  great  authority  upon  the  proper  interpreta- 
tion of  an  act  of  parliament  in  all  substantial  respects  identical  with 
our  act  of  assembly  on  the  same  subject,  is  in  conformity  with  the 
general  principles  of  the  law,  and  may  safely  serve  as  a  ^uide  in  the 
solution  pt  the  present  question.  The  Supreme  Court,  m  the  Penn*' 
gylvania  Railroad  Oo,  vs.  Adams,  6  P.  F.  Smith,  503,  in  considering 
another  question  of  interpretation  of  the  act  of  26tn  of  April,  185^ 
followed. the  decisions  ot  the  Conrts  of  Exchequer  and  Common 
Pleas  in  their  interpretation  of  the  9  and  10  Vict.,  c.  93,  much  stress 
being  laid  upon  those  decisions  by  the  learned  judge  who  delivered 
the  opinion  of  the  court. 

In  addition  it  may  be  observed  that,  by  the  act  of  26th  of  April, 
1855,  the  right  of  action  is  given,  not  to  the  mother  alone,  but  to  the 
"parents  "  of  the  deceased.  I*,  the  effect  of  the  act  of  27th  of  April, 
1855,  were  to  legitimate  bastards  for  all  purposes,  and  to  give  to  them 
and  to  their  natural  parents  the  standing  m  all  respects  which  the 
law  accords  to  lawful  children  and  lawful  parents,  then  the  natural 
father  would  equally  with  the  natural  mother  be  within  the  enabling 
Avords  of  the  act.  We  do  not  think  this  to  have  been  the  purpose 
of  the  law,  but  are  of  the  opinion  that  the  legislature,  in  enacting 
the  act  of  26th  of  April,  1855,  and  when  using  the  words  "  husband, 
widow,  children,  parents  of  the  deceased,  and  no  other  relative," 
had  in  view  the  family  relation  as  constituted  and  recognized  by 
law,  and  that  it  was  not  intended  to  extend  the  benefits  of  the  act 
to  persons  not  falling  within  the  legal  definition  of  the  enumerated 
relationships.    The  demurrer  must  therefore  be  sustained. 

Judgment  for  the  defendant  on  the  demurrer. 
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Samud  E.  Ciartn,  Esq.,  for  plaintiff. 
Thomas  Hartj  Jr.^  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  4.] 

Phiij^delphia  Saving  Fund  Society,  t?*.  James  Cr-ARiyc,  Adminis- 
trator of  Mary  Ann  Clarke  and  Francis  X.  Gartland. 

An  interpleader  in  equity  ii  demandable  only  by  one  who  has  a  fund  or  property  in 
his  )>o8session,  claimed  oy  two  or  more  uersutis  whtise  rights  are  in  doubt,  he  having 
no  interest  whatever.  The  ground  of  the  bill  is  the  probable  injury  arising  from 
exposure  to  several  suits  by  conflicting  claimants.  ^ 

A,  baring  paid  to  B  a  certain  fund  on  deposit  with  him,  was  threatened  with  suit  bv 
C.  who  alleged  that  the  payment  to  B  was  unauthorized,  whereupon  A  filed  a  bill 
or  interpleader.    Meldy  that' there  was  no  ground  for  such  a  bill. 

Demurrer  to  a  bill  of  interpleader.  Opinion  delivered  December 
31,  1881,  by 

Thayer,  P.  J. — ^The  facts  set  forth  in  the  plaintiffs'  bill  are  alto- 
gether wanting  in  the  ingredients  essential  to  constitute  a  case  for 
an  interpleader,  which  arises  only  where  two  or  more  persons  claim 
the  same  thing,  by  different  or  separate  titles,  and  another  person 
not  knowing  to  which  of  the  claimants  he  ought  of  right  to  render 
the  debt  or  duty,  fears  he  may  be  injured  by  their  conflicting  claims. 
The  ground  of  every  such  bill  is  the  danger  of  injury  to  the  plaintiff 
from  the  doubtful  or  conflicting  claims  upon  him  of  the  several  de- 
fendants. Where  the  party  holding  the  fund  may  be  discharged 
from  all  liability  by  the  payment  to  one,  a  bill  of  interpleader  will 
not  lie.  The  true  ground  upon  which  the  plaintiff  in  a  oill  of  inter- 
pleader comes  into  equity  is,  that,  claiming  no  right  in  the  subject- 
matter  himself,  he  is  or  may  be  vexed  by  having  two  legal  or  other 
processes  in  the  names  of  different  persons,  going  on  against  him  at 
the  same  time,  and  he  comes  into  court  to  insist  that  those  persons^ 
claiming  that  to  which  he  makes  no  claim,  should  settle  their  sev- 
eral claims  against  him  among  themselves.  A  bill  of  interpleader 
always  supposes  that  the  plaintiff  is  a  mere  holder  of  a  stake  which 
is  contested  by  other  claimants,  and  as  to  which  he  stands  indif- 
ferent between  them,  and  such  a  bill  cannot  be  maintained  by  any 
person  who  does  not  admit  a  claim  by  two  claimants  to  the  debt 
which  he  owes  or  the  thing  which  he  has  in  his  possession. 

Now  the  bill  filed  by  the  plaintiff  presents  no  such  case ;  on  the 
contrary,  bv  the  plaintiff's  own  showing,  they  owe  the  defendant 
Clarke  839§,  if  the  power  of  attorney,  by  means  of  which  Bessie 
Rogers  drew  out  the  money  was  forged,  unless  indeed  they  have  an 
equitable  defence  for  the  money  received  by  Gartland  for  funeral 
expenses.  But  it  is  nut  alleged  nor  pretended  that  they  have  any 
money  in  their  hands  received  from  Mary  Ann  Clarke  which  is 
claimed  by  any  other  person  than  James  Clarke,  her  administrator, 
nor  that  any  claim  is  made  upon  them  by  any  other  person,  nor  that 
any  suit  against  them  is  threatened  by  any  other  person.  They  do 
not  hold  any  stake.  The  whole  trouble  is  that  they  have  parted 
with  the  staice  and  paid  it  to  the  wrong  person.  Their  case  is  that 
all  the  money  which  was  drawn  out  under  the  power  alleged  to  have 
been  forged  has  been  paid  over  to  the  administrator  defendant,  ex- 
19  Vol.  15. 
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cept  the  sum  of  $393,  which  sum,  it  is  alleged,  was  paid  to  Gartland 
for  funeral  expenses  of  Mary  Ann  Clarke.  Possibly  they  may  have 
an  equitable  aefence  against  the  administrator  for  that  payment  if 
it  should  appear  that  the  debt  was  due  to  Gartland,  and  no  other 
creditor  is  injured,  on  the  principle  of  Dorsheimer  vb.  Bucher,  7  S.  & 
R.  9.  But  we  give  no  opinion  upon  that  pointy  pow.  The  proper 
occasion  for  determining  it  will  be  when  the  action  which  has  been 
brought  by  the  defendant  Clarke  against  the  plaintiffs  is  tried. 
What  the  plaintiffs  ask  in  their  bill  is  that  the  administrator  shall 
join  issue  with  Gartland  upon  the  right  of  the  latter  to  retain  the 
money  received  by  him,  ana  that  he  be  enjoined  from  proceeding 
with  his  action  at  law  against  them.  In  other  words,  it  is  con- 
tended that  where  a  depositary  has  by  mistake  paid  the  money  de- 
posited to  the  wrong  person,  the  person  rightfully  entitled  to  the 
money  must,  before  he  can  establisn  his  right  against  the  depositary, 
try  conclusions  with  the  person  to  whose  hands  the  money  thus  erro- 
neously paid  has  ultimately  come.  I  know  of  no  law  and  no  equity 
which  supports  such  a  demand  as  this.  The  plaintiffs'  bill,  what- 
ever it  may  be  called,  is  fiot  a  bill  of  interpleader,  nor  is  it  a  bill 
which  presents  any  grounds  for  the  relief  asked,  or  which  has  any 
precedent  in  the  books.  If  the  plaintiffs  have  any  defence  to  the 
suit  of  the  defendant  it  is  competent  for  them  to  set  it  up  on  the 
trial  of  that  suit.  If  it  is  a  goocl  defence  it  will  prevail.  If  it  is  a 
bad  defence  it  will  not  be  improved  by  being  turned  into  a  triangular 
duel  in  equity. 

Demurrer  sustained,  and  it  is  ordered  and  decreed  that  the  plain- 
tiffs* bill  be  dismissed,  and  that  the  plaintiffs  pay  the  costs  of  this 
suit. 

George  T.  Bispham,  Esq.,  for  plaintiff. 

Messrs.  Buda  &  dark^  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  45.] 

Farley  w.  The  City  of  Phii^delphia. 

When  the  evidence  of  the  plaintiff  shows  that  stones  deposited  in  the  street  bj  a  con- 
tractor were  suffered  to  remain  there  for  a  week,  it  is  a  question  for  the  jury  whether 
there  was  any  negligence  on  the  part  of  the  city. 

Rule  to  take  off  nonsuit.  Opinion  delivered  December  31, 1881,  by 
Thayer,  P.  J. — The  uncontradicted  evidence  at  the  trial  being, 
that  the  flag-stones  piled  up  in  the  street,  which  were  the  cause  of 
the  accident,  were  deposited  where  they  were  by  a  contractor  with 
the  city,  and  that  they  were  laid  in  the  crossing  by  another  con- 
tractor, the  plaintiff  w;as  nonsuited.  A  review  of  the  testimony 
however  shows  that  there  was  evidence  that  the  stones  were  left  in 
the  street  for  a  considerable  period  before  the  accident.  Timothy 
Bender,  one  of  the  witnesses,  testified  that  th«y  were  left  there  a  week 
or  ten  days  before.  It  does  not  distinctly  appear  by  the  evidence 
in  whose  custody  the  stones  Were  during  this  period  of  time.  The 
duties  of  the  contractor  who  delivered  the  stones  were  ended  with 
the  deliver}'.  Whether  they  were  then  turned  over  to  the  contractor 
for  laying  them,  or  whether  they  remained  in  the  possession  of  the 
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city  until  the  contractor  for  laying  them  should  be  ordered  by  the 
highway  department  at  some  subsequent  period  to  proceed  with  the 
work,  is  not  clear  from  the  evidence.  If  the  latter  were  true  then 
the  length  of  time  during  which  they  were  permitted  to  encumber 
the  street  was  evidence  of  negligence  on  the  part  of  the  city  which 
should  be  left  to  the  jury,  and  perhaps  it  ought  to  have  been  left  to 
the  jury  to  say  in  whose  custody  the  stones  were  prior  to  and  at  the 
time  of  the  accident  At  any  rate  in  view  of  the  doubt  existing  upon 
this  point  we  are  of  opinion  that  the  nonsuit  should  be  taken  oflf. 
Rule  absolute. 

Edward  Willard,  Esq.,  for  plaintiff. 

W'dliam  Nelson  Wesij  city  solicitor,  for  defendant. 

[Leg.  Int,  Vol.  39,  p.  5.5 

MuND  V8.  The  Tkutonia  Insurance  Company.* 

A  proyision  in  a  policy  of  insurance  that,  in  the  event  of  its  being  assigned  'to  a  mort- 
gagee, the  company  should  be  liable  only  for  so  much  of  the  sum  insured  as  should 
be  reiiresented  by  the  ratio  of  the  amount  of  loss  to  the  value  of  thfe  mortgaged 
premises,  will  not  be  considered  as  intended  to  deprive  the  mortgagee  of  his  indem- 
nity, and  therefore  the  word  **  premises  "  will  be  construed  to  reier  only  to  that  part 
of  the  property  which  is  capable  of  destruction  by  fire.         ' 

An  assignment  of  a  policy  of  insurance  to  a  mortgagee  carries  the  whole  of  the  interest 
of  the  assured  therein,  if  needed  to  reach  the  amount  of  the  mortgage. 

Demurrer  to  plea.  Opinion  delivered  December  31,  1881,  by 
Bkiggs,  J. — The  narr  alleges  that  defendant's  company  issued  its 
policy  of  insurance  to  Philip  Mund  and  Bernhard  Albrecht,  insur- 
mg  the  building  of  the  latter  in  the  sum  of  $5,000.  The  said  policy 
of  insurance  was  duly  assigned  by  the  assured  to  Alexander  Biddle 
and  Charles  Hutchinson,  guardians  of  the  estate  of  W.  A.  B.  Bing- 
ham, as  collateral  to  secure  a  mortgage  executed  by  the  said  assured. 
That  there  was  another  policy  of  insurance  issued  to  the  said  Philip 
Mund  and  Bernhard  Albrecht  by  the  Franklin  Fire  Insurance  Com- 
pany, also  insuring  the  said  building  in  the  sum  of  $5,000.  That 
the  assured  thereafter  sustained  damage  to  the  amount  of  $20,000 
by  the  total  destruction  of  the  said  building  by  fire.  While  the 
amount  of  said  mortgage  is  nowhere  stated  in  the  pleadings,  the 
declaration  alleges  that  there  is  yet  due  the  mortgagees  on  the 
mortgage  upwards  of  $40,000,  and  by  reason  of  the  premises,  the 
plaintiffs  contend  that  they  are  entitled  to  recover  from  the  defend- 
ant's company  the  full  amount  of  their  said  insurance,  to  wit, 
$.5,000. 

In  answer,  the  defendant  pleads  that  it  was  stipulated  by  the 
terms  of  the  said  policv  of  insurance,  that  if  such  policy  should  be 
duly  assigned  to  the  holder  of  a  mortgage,  that  the  same  should 
thenceforth  staad  in  all  respects  as  though  originally  effecte<l  on 
said  mortgage,  and  that,  in  such  cases,  the  defendant  should  not  be 
hable  for  a  greater  sum  than  the  proportionate  sum  which  the 
amount  of  damage  by  fire  to  the  premises  mortgaged  or  charged 
should  bear  to  the  value  of  the  premises  mortgaged  immediately 
before  the  fire.    That  it  was  further  stipulated  that,  by  reason  of 

*  Affirmed  hy  the  Supreme  Court,  January  Term,  1882,  No.  437. 
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there  being  another  insurance  on  the  same  property  in  the  same 
amount,  the  defendant  should  only  be  liable  for  one-half  of  the 
amount  for  which  it  would  be  liable,  if  there  were  no  other  insur- 
ance on  the  property. 

The  said  plea  further  alleges,  that  the  mortgaged  pretnises,  at  the 
time  of  the  fire,  were  of  the  value  of  $50,000,  and  tnat  the  value  of 
the  building  destroyed  bv  the  fire  was  onl^  of  the  value  of  110,000. 
In  other  words,  that  the  loss  by  the  fire  is  m  proportion  to  the  value 
of  the  mortgaged  premises  one-fifth.  From  these  premises  the  de- 
fendant maintains,  by  their  learned  counsel,  that  it  is  liable  to  the 
plaintiffs  but  for  the  sum  of  $1,000. 

To  this  the  plaintiffs  demur. 

The  policy,  with  a  description  of  the  building  insured,  and  the 
conditions  attached,  is  set  out  in  the  declaration  in  extenso;  thus 
bringing  its  construction  imder  review  by  the  demurrer. 

The  learned  counsel  for  the  plaintiffs  contends,  that,  in  ascer- 
taining the  proportion  of  loss  for  which  the  defendant  is  liable,  the 
value  of  the  premises  described  in  the  body  of  the  policy,  to  wit, 
the  building  (not  including  the  ground)  constitutes  the  denomi- 
nator, and  the  damage  to  the  building  the  numerator. 

The  learned  counsel  for  the  defendant  contends,  that  the  value 
of  the  premises  mortgaged,  including  as  well  the  ground  as  the 
building  specially  described  in  the  policy,  is  the  true  denominator 
in  the  fraction  of  loss  for  which  the  defendant  is  liable.  This  differ- 
ence of  construction  is  the  sole  question,  so  elaborately  and  ably 
argued  by  the  learned  counsel  before  us. 

It  seems  quite  clear  to  us  that  the  fraction  of  the  loss  which 
the  defendant  should  bear  is  the  proportion  that  the  damage  by  the 
fire  to  the  premises  specially  described  in  the  policy  and  insured 
bears  to  the  value  of  such  premises  immediately  before  the  fire. 
This  view  excludes  the  defendant's  theory,  and  is  in  accord  with  the 
theory  of  indemnity.  Evidently  the  assured  contemplated  when 
the  insurance  was  effected  that,  in  case  of  a  total  loss — and  here  the 
loss  was  total — he  would  receive  the  total  of  indemnity  assured  by 
the  policy.  Adopting  the  defendant's  theory  this  would  not  be 
accomplished.  Instead,  the  assured  would  be  entitled  to  but  one- 
fifth.  To  warrant  such  a  construction  the  presentment  should  be 
so  clear  as  to  exclude  every  other  interpretation. 

We  do  not  think  that  the  word  "  premises,"  as  used  in  the  fourth 
condition  of  the  policy,  includes  the  land  subject  to  the  mortgage. 
The  more  rational  construction  is,  that  the  word  was  meant  to  refer 
to  the  premises  insured,  and  which  by  assignment  might  be  added 
as  a  security  to  the  mortgage,  which  would  not  otherwise  be  so  se- 
cure in  case  of  destruction  of  the  builditig.  This  view  is  sti'engthened 
by  the  fact  that  the  policy  assigned  only  insures  the  building,  and, 
in  case  of  its  destruction,  the  land  embraced  in  the  mortgage  is  just 
as  valuable  after  as  before  the  fire. 

The  land  sustaining  no  injury,  and  not  being  insured,  why  should 
it  be  made  a  factor  in  ascertaining  the  denominator  in  the  fraction 
of  loss  which  the  defendant  should  pay?  In  answer  to  this,  it  is 
said  that  the  literal  interpretation  of  the  language  of  the  fourth  con- 
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dition  makes  it  a  factor.  Perhaps  this  is  so  if  that  condition  be  read 
by  itself.  This,  however,  is  not  the  proper  way  to  interpret  the  words 
of  that  condition.  They  should  be  read  in  the  light  of  the  quali- 
fication eflfected  by  the  express  covenant  which  insures  only  the 
building.  But,  if  we  adopt  the  narrow  construction  so  earnestly 
contended  for  by  the  defendant,  it  is  not  in  the  least  relieved  from 
the  full  payment  of  the  $5,000  insured  by  it.  The  assured  owned 
the  builaing,  notwithstanding  the  assignment  of  the  policy  to  his 
mortgagees.  The  assignment  was  not  absolute  and  irrevocable,  but 
collateral  merely.  The  destruction  of  the  building  wa8  an  absolute 
loss  to  the  assured,  and,  except  for  the  assignment,  he  would  undoubt- 
edly be  entitled  to  receive  of  the  defendant  the  full  amount  of  the 
policy.  The  defendant's  theory  is,  that,  under  the  fourth  condition 
of  the  policy,  the  assignees  or  equitable  plaintiffs  must  be  treated 
precisely  as  if  they  had,  as  mortgagees,  effected  the  insurance  to 
them  without  the  intervention  of  the  assured. 

Even  adopting  this  view,  I  do  not  see  how  the  d^efendant  can  be 
relieved  from  the  payment  of  the  full  amount  of  the  policy  ;  the 
tl,000to  the  assured's  mortgagees,  and  the  balance  to  the  assured  ; 
his  interest  to  that  extent  remaining  in  him  because  the  assignment 
was  merely  collateral,  and  it  serves  as  a  security  to  the  extent  of 
$1,000  only.  This  being  so,  the  assured  possessed  an  undoubted 
right  to  assign  that  interest  to  the  equitable  plaintiffs  to  secure, 
and,  if  needs  be,  in  payment  of  his  mortgage  to  them.  They  now 
sue  as  use  plaintiffs  of  the  assured.  The  plea  admits  the  assign- 
ment of  the  policy  to  secure  the  mortgage ;  that  the  loss  is  $10,000, 
and  hence  a  total  loss,  and  does  not  deny  the  averment  of  the  narr 
that  there  is  now  due  on  said  mortgage  upwards  of  $40,000 ;  nor 
that,  except  for  the  assignment,  they  would  have  to  pav  the  assured 
the  amount  of  the  policy.  With  these  admissions  and  concessions, 
the  conclusion  is  irresistible  that  the  use  plaintiffs  are  entitled  to 
recover  the  amount  of  the  policy. 

This  result  indemnifies  the  assured  precisely  as  the  defendants 
covenanted  to  indemnify  him,  by  appropriating  the  money  for  the 
loss  of  their  building  in  extinguishment  of  their  mortgage,  to  secure 
and  pay  which  the  assignment  of  the  policy  was  made  to  the  mort- 
gagees. The  adoption  of  the  defendant's  theory  will  produce  this 
unjust  result — to  give  to  the  assured  but  one-fifth  of  his  indemnit}', 
notwithstanding  the  loss  is  total. 

Surely  a  court  of  justice  should  not  give  its  sanction  to  such  a 
construction. 

To  show  that  we  are  not  wrong  in  this,  let  us  take,  by  way  of 
iUostratioD,  the  figures  found  in  the  pleadings : 

Value  of  the  mortgaged  premises $50,000 

Value  of  the  building  thereon 10,000 

Value  of  the  land $40,000 

Insurance  by  defendant's  company 6,000 

Insurance  by  the  Franklin 5,000 

Amount  of  insurance $10,000 

Building  totally  destroyed ,...     10,000 


Digiti 


zed  by  Google 


294  PHILADELPHIA  REPORTS. 

By  paying  the  insurance  in  full  to  the  assured's  assigneos 
the  assured  becomes  fully  indemnified  by  the  reduction  of  Jiis 
mortgage  indebtedness  to  |40,000,  and  the  value  of  the  land  secures 
the  balance  due  on  the  mortgage  as  effectually  as  the  mortgage  was 
secured  before  the  fire. 

As  against  this  most  just  and  equitable  construction  the  defend- 
ant contends  that  as  the  damage  to  the  building  was  but  one-fiflh 
of  the  value  of  the  mortgaged  premises,  that  fraction  is  the  pro- 
portion of  its  liability  upon  its  policy,  to  wit,  $1,000. 

It  works  this  result  out  in  this  way  :  The  loss  being  $10,000,  one- 
fifth  of  which  is  $2,000,  the  Franklin  being  liable  for  one-h"Jf  leaves 
as  the  defendant's  burden  of  the  loss  $1,000. 

Now,  deduct  the  $1,000  from  the  $50,000  mortgage  there  is  left  a 
balance  of  $49,000  and  indemnifies  the  assured,  as  mras  the  defend- 
ant's company  is  concerned,  to  the  extent  of  $1,000  only,  notwith- 
standing his  policy  calls  for  $5,000.  The  mere  placing  these  two 
theories  in  juxtaposition  effectually  shows  how  manifestly  unjust 
and  inequitable  the  defendant's  construction  is. 

It  follows  from  what  has  been  said,  that  judgment  must  be 
entered  for  the  plaintiff  on  the  demurrer,  and  it  is  accordingly  so 
ordered. 

John  G.  Johnson,  Esq.,  for  plaintiff. 

Henry  M.  Decheri,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  42.] 

Jackson  vs.  White. 

A  debtor  whose  property  has  been  attached  tinder  the  act  of  March  17, 1869,  cannot 
relieve  himself  from  the  attachment  bv  offering  to  include  in  the  statement  of  his 
general  assets  the  property  fraudulently  removed  and  concealed. 

Rules  to  dissolve  the  attachments.  Opinion  delivered  January 
28,  1882,  by 

Thayer,  P.  J.— The  act  of  March  17,  1869,  is  entitled  "An  act 
relative  to  fraudulent  debtors."  Its  object  is  to  enable  creditors  to 
obtain  an  immediate  lien  upon  the  property  of  fraudulent  debtors, 
in  order  that  they  may  not  be  subjected  to  the  risks  attendant  upon 
the  necessary  delay  in  obtaining  final  judgment  upon  their  claims. 
Tor  this  class  of  debtors  the  laW  has  provided  a  different  and  moi-e 
summary  method  of  proceeding  than  the  ordinary  one,  just  as  it 
has  in  the  case  of  non-resident  debtors.  The  debtor  therefore  who 
has  been  guilty  of  any  of  the  frauds  enumerated  in  the  act  of  1869 
forfeits  the  privilege  enjoyed  by  the  honest  debtor  and  exposes  his 
personal  property  to  immediate  attachment.  Suppose  now  the 
fraudulent  removal  and  concealment  mentioned  in  the  act  to  have 
been  perpetrated  beyond  a  doubt,  but  to  have  been  afterwards  dis- 
covered by  the  creditors,  and  upon  its  discovery  the  fraudulent 
debtor,  without  doing  more,  offers  to  embrace  in  the  statement  of 
his  general  assets  the  property  which  he  has  fraud ulentlv  removed 
and  concealed,  is  he  thereby  immediately  rehabilitated  with  the 
privilege  of  the  honest  debtor  ?  Is  his  offence  condoned  bv'such  an 
offer,  and  are-  his  creditors  deprived  of  the  remedy  ^and  security 
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which  the  law  affords  them  against  this  class  of  debtors?  I  do  not 
aee  how  this  question  can  reasonably  be  answered  in  the  affirmative. 
As  well  might  he  aak  in  a  case  where  the  fraud  consists  in  having 
fraudulently  contracted  the  debt,  to  have  the  attachment  dissolved 
because  he  is  ready  to  make  overtures  for  settlement,  or  is  willing 
that  the  creditor  shall  get  what  he  can  by  execution  when  he  shall 
have  obtained  judgment  The  case  presented  upon  the  hearing  of 
these  rules  was  a  case  falling  within  the  second  and  third  descrip- 
tions of  fraud  mentioned  in  the  act.  The  fraudulent  removal  and 
concealment  of  $10,000  is,  in  the  opinion  of  the  court,  proved  beyond 
a  reasonable  doubt.  When,  after  numerous  evasions  and  false- 
hoods, it  was  at  last  brought  home  to  the  defendants  by  the  credi- 
tors, the  only  reparation  oflTered  by  the  debtors  was  that  they  would 
add  the  amount  to  the  schedule  of  their  assets  furnished  as  a  basis 
for  settlement  of  the  claims  of  their  creditors.  There  was  no  offer 
to  pay,  and  not  even  an  offer  to  make  a  general  assignment  for  the 
common  benefit  of  all  interested.  The  defendants  have  clearly 
brought  themselves  within  the  operation  of  the  act  of  1869,  and 
nothing  which  occurred  in  the  subsequent  course  of  events  has 
relieved  them  of  the  consequences  of  their  acts.  Looking  at  the 
other  evidence  in  the  case,  there  are  strong  reasons  for  l^lieving 
that  the  fraudulent  removal  and  concealment  of  the  $10,000  was  not 
the  only  fraud  resorted  to ;  that  the  alleged  insolvency  was  a  fraud- 
ulent insolvency  from  the  beginning,  and  that  it  was  followed  by 
numerous  acta  of  fraud  upon  the  part  of  the  defendants,  the  object 
and  purpose  of  which  was  to  put  a  considerable  part  of  their  prop- 
erty beyond  the  reach  of  their  creditors.  But  although  these  facta 
might  well  be  regarded  as  reflecting  no  small  amount  of  light  upon 
the  motives  and  intentions  of  the  defendants  in  the  particular 
transaction  which  is  made  the  ground  of  the  attachments  in  the 
affidavits  filed,  I  take  no  account  of  them  in  the  decision,  which  is 
rested  upon  the  plenarv  proof  of  the  particular  fraud  alleged,  and 
the  conclusion  deduced  from  it,  viz.,  that  its  effects  were  not  avoided 
upon  its  discovery  by  the  mere  admission  of  the  defendants  that 
they  had  in  their  possession  the  $10,000  (a  fact  which  they  could 
no  longer  conceal  or  deny),  and  by  the  offer  to  treat  with  the  credi- 
tors for  a  settlement  upon  the  baaia  of  that  admission. 

•  Rules  discharged. 

Mm  M.  WiUiamson^  Esq.,  for  the  rules* 

•  C  L,  Tjockwood  and  W,  a  Hannis,  Esqs.,  for  attaching  creditors. 
&  B.  Haey^  Esq.f  for  execution  creditors. 

•  [Leg.  Int.,  Vol.  89,  p.  60.] 

CoAtEs  V8,  White  et  al 

AjA  attachment  under  Uie  ^t  of  March  17, 1869,  will  not  lie  for  a  deht  not  presently 
due  and  demandable. 

Rule  for  judgment.    Opinion  delivered  February  11,  1882,  by 
:  Thayeii,  p.  J.t^An  attachment  under  the  act  of  17th  March,  1869, 
is  a  writ  Ibr  the  commencement  of  an  action  to  recover  a  <leht  then 
flue  and  demandable.    The  proceeding  is  expressly  denominated  an 
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action  in  the  act  itself.  By  the  proviso  to  the  first  section  the  bond 
required  to  be  given  by  the  plaintiff  is  conditioned  for  the  successful 
prosecution  of  the  plaintiff's  action,  and  by  the  4th  section  the  a4:iion 
18  to  proceed  as  in  a  case  of  summons  for  debt.  The  action  is  for 
the  exclusive  benefit  of  the  plaintiff.  No  other  creditor  can  derive 
any  benefit  from  it.  In  this  respect  it  differs  altogether  from  the 
writ  of  domestic  attachment  against  an  absconding  or  hiding  debtor, 
so  that  the  analogy  assumed  to  exist  between  the  two  on  the  argu- 
ment wholly  fails.  The  latter  writ  is  for  the  benefit  of  all  the  cred- 
itors. Trustees  are  appointed  to  take  charge  of  the  entire  estate  of 
the  debtor,  to  convert  it  by  a  sale,  to  receive  proofs  of  debts,  and  to 
report  distribution  among  all  creditors  proving  their  claims.  By 
the  express  terms  of  the  act  regulating  domestic  attachments  debts 
not  due  may  be  proved.  This  proceeding  partakes  therefore  of  the 
nature  of  a  bankrupt  law,  and  as  a  creditor  whose  debt  is  not  due 
may  by  the  express  words  of  the  act  prove  his  debt,  it  would  be 
altogether  illogical  to  hold  that  such  a  creditor  cannot  likewise 
originate  the  proceeding  by  issuing  the  writ,  and  for  that  reason  it 
was  held  in  McCuUough  vs.  Grishobber,  4  W.  &  S.  201,  that  the  writ 
of  domestic  attachment  may  be  issued  by  a  creditor  whose  debt  is 
not  yet  due.  But  there  is  no  resemblance  between  that  proceeding 
and  an  action  commenced  by  an  attachment  under  the  act  of  1869, 
which  differs  in  no  respect  from  any  other  action  except  that  it  is 
commenced  by  attachment  instead  of  summons.  The  proceeding 
resembles  not  a  domestic  attachment  but  a  foreign  attachment  In- 
deed it  is  enacted  by  the  4th  section  of  the  act  of  1869  that  if  there 
be  no  personal  service,  residence,  or  appearance  by  the  defendant, 
the  case  shall  proceed  in  all  respects  as  a  foreign  attachment.  But 
it  was  conceded  by  Gibson,  C.  J.,  in  McCuUough  vs.  Griskobber^  that* 
a  foreign  attachment  will  not  lie  except  for  a  debt  presentlv  de- 
mandaule,  and  this  does  not  appear  ever  to  have  been  doubted. 

Nor  is  there  any  force  in  the  argument  that  because  a  debt  not  due 
may  be  attached  under  a  foreign  attachment  therefore  a  debt  not  due 
may  be  med  for  under  the  act  of  1869.  It  is  true  that  although  a 
creditor  whose  debt  is  not  due  cannot  sue  out  a  foreign  attiichment, 
he  may,  nevertheless,  if  his  debt  be  due  and  presently  demandable 
attach  a  debt  not  yet  due  to  his  debtor.  But  this  is  because  it  is  so 
expressly  provided  by  the  act  of  1836,  the  55th  section  of  which 
makes  theforeign  attachment  effective  against  debts  due  at  the  time 
of  the  service  of  the  writ  "  or  at  any  other  time."  It  is  quite  plain 
that  although  a  debt  not  due  may,  in  accordance  with  the  act  of 
1836,  be  attached  under  a  foreign  attachment,  the  attachment  itself 
can  only  be  founded  on  a  debt  presently  due  by  the  defendant  to 
the  plaintiff.  All  inferences  therefore  founded  upon  the  resem- 
blance of  the  proceedings  under  the  attachment  authorized  by  the 
act  of  1869  to  those  in  foreign  attachment  are  totally  adverse  to  the 
views  advocated  by  the  plaintiff^s  counsel.  The  attachment  under 
the  act  of  1869  is  only  a  substitute  for  a  summons.  It  is  a  writ 
whereby  an  action  is  commenced  for  the  recovery  of  a  debt,  and  of 
course  it  will  not  lie  for  the  recovery  of  a  debt  not  due.  The  attach- 
ment in  the  present  case  was  founded  upon  the  fraudulent  removal 
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and  concealment  of  property  by  the  debtor,  a  circumstance  which 
of  itself  in  no  manner  accelerated  the  maturity  of  the  debt,  and  as 
the  affidavit  of  defence  allies  that  a  part  of  the  debt  was  not  due 
when  the  attachment  issued,  it  is  sufficient  to  prevent  judgment. 
The  attachment  however  is  good  for  that  portion  of  the  debt  which 
was  due  when  it  issued.  Doubtless  it  might  be  convenient  and 
promote  the  security  of  creditors  if,  as  was  argued  for  the  plaintiff, 
actions  might  be  commenced  by  attachment  against  fraudulent 
debtors  for  the  recovery  of  debts  which  are  not  due,  but  tlie  legisla- 
ture has  not  so  provided,  and  our  duty  is  to  expound  and  apply  ex- 
isting laws,  not  to  make  new  ones. 

Rule  discharged. 

Wm.  C.  Hannis^  Esq.,  for  plaintiff. 

Messrs.  Uuey  and  WtUianwrn^  for  rule. 

[Leg.  Int.,  Vol.  3»,  p.  81.] 

Shoemaker  vb.  The  Bank. 

A  mortgagee  in  possession  is  to  be  treated  as  owner  so  far  as  concerns  the  payment  of 

current  taxes. 

Rule  for  a  new  trial.    Opinion  delivered  February  25,  1881,  by 

Bhiggs,  J. — The  sole  question  involved  in  this  ease  i;? :  Is  a  mort- 
gagee in  possession,  and  in  receipt  of  the  income  of  the  mortgaged 
premises,  obliged  to  pay  the  taxes  assessed  against  tlie  mortgaged 
estate? 

It  is  indisputable  that  the  taxes  accrued  during  the  time  the  de- 
fendant was  in  possession  of  the  premises  and  that  it  received  the 
rents  therefrom.  That  the  premises  were  sold  by  the  sheriflf  upon 
due  process,  and  did  not  realize  a  sum  sufficient  to  pay  the  taxes 
and  the  plaintiff^s  mortgage^  That  the  sum  that  the  plaintiif  would 
otherwise  have  received  was  reduced  to  the  amount  of  the  taxes, 
taken  from  the  proceeds  of  the  sale,  and  paid  to  the  authorities  en- 
titled to  receive  them. 

In  view  of  these  facts  the  jury  was  instructed  to  find  for  the  plain- 
tiff. 

In  this  we  discover  no  error. 

In  Jones  on  Mortgages,  pi.  713,  this  doctrine  is  laid  down :  "  It  is 
generally  the  duty  of  a  mortgagee  in  possession  and  receiving  the 
income  from  the  estate  to  pay  the  taxes  upon  it  And,  therefore, 
he  is  not  allowed  to  suffer  tne  estate  to  be  sold  for  taxes,  and  upon 
purchasing  it  in,  to  set  up  this  title  as  a  bar  to  the  mor^agor's  re- 
deeming." 

From  this  it  is  clear,  that  a  mortgagee  in  possession  and  in  receipt 
of  the  income  of  the  premises,  cannot,  at  a  tax  sale,  purchase  the 
premises  for  his  own  account.  But  is  he  obliged  to  pay  the  taxes  to 
prevent  the  sale  of  the  premises  ?  It  seems  to  follow  as  a  legal  se- 
quence that  he  is ;  for,  it  he  is  not  required  to  pay  the  taxes,  it  is  of 
no  concern  to  him  whether  they  are  paid  or  not.  And  at  a  sale  con- 
sequent upon  their  non-payment  he  should  be  as  free  to  purchase 
the  premises  as  anv  other  person.  And  this  seems  to  be  the  conclu- 
sion reached  by  Mr.  Jones,  for  he  proceeds :  ^'  He  (the  mortgagee)^ 
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however,  in  some  instances,  mnjr  acquire  a  tax  title,  and  hold  it  ad- 
versely to  the  owner  of  the  equity  of  redemption.  But  this  is  only 
when  he  is  under  no  obligation  to  pay  taxes  on  which  the  sale  was 
made.  Generall}'  a  mortgagee  not  in  possession  is  under  no  obliga- 
tion to  pay  the  taxes  on  the  mortgaged  property,  and  there  is  no 
reason  why  lie  may  not  acquire  a  title  to  the  property  by  a  fair 
sale." 

In  Thomas  on  Mortgages,  87,  it  is  said  :  "  If  a  mortgagee  in  pos- 
session be  in  receipt  of  the  rents  and  profits,  it  is  not  only  his  right, 
but  it  is  his  duty,  to  so  use  them  in  the  preservation  of  the  estate, 
by  paying  taxes  and  other  incumbrances  prior  to  the  mortgage." 
This  statement  of  Mr.  Thomas  is  in  accord  with  our  notion  of  jus- 
tice. 

Surely,  one  in  the  receipt  of  the  entire  income  of  an  estate  be- 
longing to  another  should  not  complain  that  he  is  required  to  pay 
the  current  taxes  and  expenses  charged  against  the  estate.  By  ap- 
propriating the  income  he  does  precisely  what  the  owner  would 
otherwise  do,  and  hence,  should  be  treated,  as  to  the  payment  of 
taxes  and  current  expenses,  as  the  owner. 

In  Lonell  vs.  Shaw,  15  Maine,  242,  under  a  statute  for  the  support 
and  regulation  of  mills,  and  to  recover  damages  for  flowing  lands,  it 
was  held  that  a  mortgagee  in  possession  of  a  dam  ciiusing  the 
damage,  was  to  be  regarded  as  owner,  and  hence  liable  for  such 
damage. 

The  conclusion  we  reach  is:  That  a  mortgagee  in  possession  is  to 
be  treated  as  owner,  so  far  as  concerns  the  payment  of  current 
taxes. 

From  this  it  follows  by  direct  authority  of  our  own  case  of  Hogg 
vs.  Longstreth,  10  W.  N.  C.  95,  that  the  plaintiflTs  action  has  been 
well  brought  and  the  recovery  agamst  the  defendant  is  entirely 
just 

Rule  discharged. 

[Leg.  Int.,  Vol.  89,  p.  138.] 

Elton  vs.  Stokes. 

Under  the  act  of  June  16,  1836,  for  the  recovery  of  possession  by  a  sheriflT's  vendee, 
if  the  defendant  makes  an  amdavit  before  the  magistrate  in  the  words  of  the  statute, 

,  without  reciting  his  title,  it  ia  sufficient,  and  the  magistrate  must  forbear  to  enter 
judgment. 

Sur  exceptions,  certiorari  to  magistrate^  Opinion  delivered  April 
8,  1882,  by 

ErxocK,  J. — The  plaintiff,  by  deed  dated  November  2, 1878,  from 
Richard  L.  Ashhurst,  received  a  title  to  the  premises  in  dispute, 
which  had  been  purchased  by  said  Ashhurst  at  sheriff's  sale,  Sep- 
tember 25,  1878,  under  execution  on  a  judgment  against  L.  Adam 
Wilson.  On  the  2l8t  October,  1881,  the  defendant  being  then  in 
pNossession,  was  served  with  a  notice  by  plaintiff  to  surrender  posses- 
sion of  the  said  premises  within  three  months  from  the  date  of  said 
notice.  Failing  to  comply,  the  plaintiff  commenced  proceedings 
before  a  magistrate  to  recover  possession,  Under  the  act  of  assembly 
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of  June  16,  1836.  At  the  hearing,  and  before  judgment,  the  defend- 
ant filed  with  the  magistrate  and  offered  in  evidence  an  affidavit, 
which  recited  the  following  facts  :  *'  I  did  not  come  into  possession 
of  the  said  premises,  and  do  not  claim  to  hold  the  same  under  L, 
Adam  Wilson,  the  defendant  in  the  execution  whereon  the  said 
premises  were  sold,  but  in  my  own  right."  This  evidence  was  over- 
ruled and  judgment  given  for  the  plaintiff,  and  this  ruling  is  now 
assigned  as  error. 

By  the  act  of  June  16,  1836,  Purdon's  Dig.,  p.  662,  sec.  143,  it  is, 
inter  alia^  provided  that  the  justices  shall  forbear  to  give  judgment 
if  the  person  in  {possession  of  the  premises  shall  make  oath  or  affirm- 
ation before  the  justices  to  the  facts  set  forth  in  the  affidavit  made 
by  the  defendant  (following  the  exact  words  of  the  statute).  But 
it  is  contended  by  the  learned  counsel  of  plaintiff,  that  it'  is  insuffi- 
cient and  not  proper  evidence,  because  it  does  not  show  from  >yhoni 
the  defendant  derives  title,  or  by  what  right  he  holds  possession. 

It  is  evident  from  the  whole  tenor  of  the  statute  that  it  was 
intended  to  give  to  the  defendant  the  same  benefit  as  a  certiorari 
when  he  made  an  affidavit  in  the  form  therein  set  forth,  and,  as  it 
did  not  confer  any  power  on  the  justices  or  magistrates  to  deter- 
mine any  title  set  up,  it  seems  only  reasonable  that  there  should  be 
no  necessity  to  set  it  out  in  extenso.  It  is  sufficient  if  the  fact  is 
made  known  as  declared  by  the  act  to  the  justice  or  magistrate,  who 
shall  at  once  forbear  to  enter  judgment,  and  the  case  proceeds  in 
the  manner  directed  by  the  statute. 

Under  the  act  of  April  6,  1802,  which  was  a  preceding  statute  for 
a  similar  purpose,  it  was  determined  in  Lennox  vs.  McCally  3  S.  &  R.  95, 
that  the  oath  was  sufficient  if  it  conformed  to  the  words  of  the  act, 
and  did  not  specify  when  the  title  commenced  in  possession.  So  in 
Brown  vs.  G'my,  5  Watts,  17,  Chief-Justice  Gibson  said  :  Where  the 
oath  was  made  it  became  the  duty  of  the  justices  to  stay  the  pro- 
ceedings untilthe  truth  of  the  allegations  was  determined  in  a  su- 
perior court. 

Like  effect  was  given  to  affidavits  in  the  words  of  the  act  now 
under  consideration  in  Dean  vs.  Connelly,  6  Barr,  239 ;  Walker  vs. 
Bush,  6  Casey,  35?.  Many  analogous  cases  might  be  cited  as  to 
proceedings  under  the  landlord  and  tenant  acts,  and  attachments  in 
civil  proceedings,  where  the  statute  prescribes  the  form  of  the  oath 
to  be  ttiken. 

When  the  offer  of  the  evidence  was  overruled  by  the  magistrate, 
the  defendant  did  not  tender  security  as  required  by  the  act,  and  it 
is  further  contended  that  his  failure  to  do  so  was  such  a  non-com- 
pliance with  the  act  as  would  deprive  the  defendant  of  the  benefit 
mtended.  We  regard  such  an  omission  of  no  importance  fi*om  the 
fiict  that,  as  the  affidavit  or  evidence  was  overruled,  the  mere  tender 
of  security  would  be  of  no  remedial  effect.  Upon  the  filing  of  the 
affidavit  in  the  words  of  the  statute  the  cause  was  not  before  the 
magistrate* for  further  consideration,  and  the  removal  would  have 
been  perfected  on  entry  of  the  security  required. 

The  exceptions  are  sustained,  and  the  judgment  of  the  magistrate 
is  reversed. 
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Joseph  L,  Coven,  Esq.,  for  plaintiff. 
S.  Davis  PagCy  Esq.,  for  defendant 

[Leg.  Int,  Vol.  39,  p.  118.] 

Given  vb.  The  German  Evangelical  JIeformed  Church. 

One  who  joins  in  a  bond  with  the  paramount  contractor  that  no  mechanics'  lien  shall 
be  filed  ajEniinst  the  building  and  subsequently  becomes  a  sub-contractor,  cannot 
himself  file  a  lien  for  his  work  done,  and  the  bond  admitted  in  evidence  will  defeat 
such  lien. 

Sur  rule  for  new  triaL    Opinion  delivered  April  8, 1882,  W 

Elcock,  J. — Upon  the  trial  of  this  cause  the  defendant  oflfered  in 
evidence  a  bond  made  by  Rea,  the  contractor,  with  Given,  the 
plaintiff,  as  surety  (who  afterwards  became  a  sub-contractor),  in 
favor  of  said  church,  conditioned  that  said  Rea  should  well  and 
truly  perform  his  contract,  and  should  indemnify  the  said  church 
and  the  said  premises  of  and  from  all  liens,  claims  and  demands, 
etc.,  for  work  and  labor  done  or  materials  furnished  for  and  about 
the  erection  and  construction  of  the  said  church  building,  with 
power  to  confess  judgment  thereon,  etc.  This  was  ruled  out  It  is 
now  contended  that,  as  on  this  bond  the  plaintiff  was  liable  to  see 
that  no  liens  were  filed  against  said  building,  as  a  sub-contractor 
and  party  thereto,  he  cannot  now  file  a  lien,  as  he  gave  individual 
credit  to  the  contractor  and  thus  released  the  churcn. 

A  breach  of  the  condition  which  can  be  made  a  set-off,  it  being 
in  the  same  right,  is  undoubtedly  a  good  defence,  and  as  the  giving 
of  this  bond  was  prior  to  the  making  of  plaintiff 's  contract,  he 
undoubtedly  knew  that  he  was  contracting,  not  on  the  faith  of  the 
building,  but  with  the  paramount  contractor,  who  was  obligated 
with  himself  not  to  allow  liens  against  said  building.  Plaintiff  was 
therefore  a  sub- contractor,  bound  to  the  same  agreement  as  the  par- 
amount contractor,  and  his  rights  can  rise  no  higher.  The  right  to 
file  a  mechanic's  lien  may  be  waived  by  a  stipulation  in  the  con- 
tract under  which  the  work  was  done,  has  been  determined  in  Long 
vs,  Caffrey,  37  Legal  Intel.  330,  and,  as  this  bond  may  be  fairly  con- 
strvedas  part  of  the  agreement  into  which  plaintiff  entered,  it  may 
be  properly  construed  as  an  agreement  not  to  file  a  lien. 

It  seems  clear  there  was  error  in  rejecting  the  offer  of  the 
bond  in  evidence,  and  the  rule  is  therefore  made  absolute. 

Geo.  S.  Graham,  EJsq.,  for  plaintiff,, 

B.  F.  Fisher,  Esq.,  for  defendant 

[Leg.  Int.^  Vol.  39,  p.  138.] 

In  re  Assigned  Estate  of  S.  C.  Rogers  I^qht  Carriage 
Manufacturing  Ck)MPANV. 

Objections  of  creditors  to  a  claim  presented  by  one  of  their  number  when  it  is  ad- 
mitted as  eorreet  by  the  debtor,  will  not  be  entertained  except  upon  a  iSiidiuff  by 
the  auditor  of  fraud  or  ooUusion  with  intent  to  hinder,  delay,  or  defiraua  tki 
other  creditors. 

8ur  exception  to  report  of  auditor.    Opinion  delivered  April  8, 

1882,  by 
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Elcock,  J. — ^The  claim  of  William  M.  Brown  is  baaed  upon  the  fact 
as  reported  by  the,  auditor  that  he  purchased  the  goods,  the  value 
of  which  he  claims,  at  the  sale  of  the  effects  of  8.  C.  Rogers,  deceased, 
July  26,  1877,  that  he  allowed  the  goods  tojremain  on  the  premises 
after  the  sale,  which  passed  into  the  possession  of  the  company 
assignor,  which  gave  a  judgment  note  for  the  amount  then  due. 
The  claim  is  now  made  upon  the  debt  and  upon  the  promise  of  the 

8 resident  of  the  company  that  the  company  would  pay  for  them. 
*n  the  cross-examination  of  Samuel  Brown  it  appeared  that  while 
four  of  the  shareholders  held  each  twenty-five  shares  of  the  stock 
no  money  was  paid  therefor,  but  that  tlie  goods  and  tools  of  the 
factory,  which  were  the  property  of  William  M.  Brown,  and  which 
were  on  the  premises  of  the  company,  were  contributed  to  the  new 
company  bv  Samuel  Brown,  on  behalf  of  the  three  Rogers'  and 
himself,  ana  that  no  claim  was  made  for  payment  until  December, 
1879,  a  period  of  over  two  years  after  the  purchase  by  William  M. 
Brown. 

The  learned  auditor  whilst  he  admits  that  fraud  between  the 
shareholders  would  not  prejudice  the  claim  of  Brown,  yet  finds 
against  the  claim  because  Brown  chose  to  let  the  property  remain 
there  for  the  benefit  of  his  brother. 

We  are  at  a  loss  to  discover  how  creditors  are  injured  by  goods 
sold  to  the  company,  or  how  any  act  of  Brown's  deprives  him  of 
any  rights  as  an  ordinary  creditor.  He  parted  with  his  property 
the  same  as  other  creditors,  no  fraud  or  collusion  is  alleged,  nor  any 
proof  exhibited  that  he  ever  had  knowledge  of  the  fact  that  Samuel 
Brown  and  tlie  three  others  had  taken  the  property  as  a  part  of 
their  capital  in  the  company.  What  leaving  property  for  the  bene- 
fit of  another  person  may  mean  is  very  uncertain  from  the  report 
of  the  auditor,  and  as  no  finding  of  any  fraud  or  collusion  is  shown, 
it  may  be  inferred  that  the  benefit  derived  may  have  been  a  mere  ac^ 
commodation,  or  the  usual  benefit  which  a  debtor  receives  from  his 
creditors  when  he  uses  his  property  without  payment  A  valid 
claim  against  the  assignor  can  only  be  defeated  oy  creditors  on  the 
ground  of  fraud  or  collusion  with  intent  to  hinder,  delay  or  defraud 
creditors,  under  statute  13  Elizabeth,  chap,  v.,  and  then  only  as  to 
the  particular  creditors  intended  to  be  defrauded  :  Thompaon^s 
Apr>eal,  25  P.  P.  Smith,  175. 

it  was  error,  therefore,  on  the  findings  of  fact,  to  reject  the  claim 
of  William  M.  Brown. 

The  exceptions  are  sustained  and  the  report  referred  back  to  the 
auditor  to  make  a  new  distribution  in  acoordance  with  views  ex- 
pressed  in  this  opinion. 

Wm.  W.  Ledyard^  Esq.,  for  exceptions. 

H,  T.  Fsnton,  Esq.,  for  creditors. 


Digiti 


zed  by  Google 


302  PHILADELPHIA  REPORTS. 


[L^.  Int,  Vol.  89,  p.  158.] 

Coleman  et  al.  vs.  Brooke  et  aJL 

In  equity,  when  the  defendants,  though  successful  upon  the  main  issue,  set  up  in  their 
answer  a  claim  which  is  not  sustained,  they  will  be  required  to  pay  so  much  of  the 
costs  as  result  therefrom. 

In  equity.    Sur  exceptions  to  master's  report.    Opinion  deliv- 
ered AprU  22,  1882,  by 

Thayer,  P.  J. — We  understand  the  decision  of  the  Supreme 
Court  in  12  Norris,  206,  in  the  sume  sense  in  which  the  .master  un- 
derstands it  The  defendants  must  account  for  the  ore  used  in  fur- 
nace No.  1,  unless  it  was  used  when  No.  2  was  in  a  state  of  repair. 
If  used  when  No.  2  was  out  of  repair,  and  standing  idle  on  that  ac- 
count, it  is  in  excess  of  the  grant.  If  used  in  No.  1^  under  a  mis- 
taken claim  of  right,  while  No.  2,  although  idle,  might  have  been 
put  in  Wast,  and  if *the  quantity  consumed  in  No.  1  was  less  than 
that  which  would  have  been  used  in  ^o.  2,  then  to  that  extent  the 
defendants  are  entitled  to  be  relieved.  In  the  language  of  the  court, 
"  the  use  of  furnace  No.  1,  from  time  to  time,  pending  repairs  to 
No.  2,  the  selected  furnace  was  using  more  ore  than  any  one  furnace 
was  capable  of  doing,  and  hence  cimnot  be  presumed  to  have  been 
in  the  contemplation  of  the  parties."  I  have  transposed  the  figures 
in  the  quotation  from  the  opinion,  because  it  is  apparent  that  No.  I 
was  in  advertently  written  for  No.  2  and  No.  2  for  No.  1.  It  is  clear 
that  No.  2  was  the  selected  furnace  and  not  No.  1.  The  master  hav- 
ing reported,  upon  what  we  consider  sufficient  evidence,  that  the 
ore  was  used  in  No.  1  while  No.  2  was  undergoing  repairs  and  not 
in  a  state  of  readiness  for  use,  the  ore  must  be  accounted  for  in 
pursuance  of  the  decision  of  the  Supreme  Court,  notwithstanding  " 
It  was  used.under  a  mistaken  claim  of  right,  and  was  less  in  quan- 
tity than  would  have  been  used  in  furnace  No.  2  if  it  had  been  in 
blast  We  are  also  of  opinion  that  the  master  has  correctly  charged 
the  estates  of  Clement  P.  Brooke  and  Henry  P.  Robeson  with  the  ore 
sold  in  1866  to  Bryant,  Longenecker  &  Co.,  and  to  the  L^esport  Iron 
Company.  The  burthen  or  proof  was  upon  the  defendants  to  show 
if  they  could  that  other  ores  were  used  at  the  furnace  to  an  extent 
which  justified  the  sale;  that  is,  they  were  bound- to  show  that  the 
ore  which  they  sold  was  ore  which  they  might  have  used  them- 
selves without  exceeding  their  grant,  but  which  they  sold  in  conse- 
quence of  the  use  of  an  equal  quantity  of  other  ores  with  the  Corn- 
wall ore.  The  case  was  sent  back  to  enable  them  to  prove  this. 
They  alone  could  be  presumed  to  have  the  means  of  snowing,  if 
they  existed,  the  circumstances  of  the  sale.  From  the  nature  of 
the  case  the  plaintiffs  could  know  nothing  about  it,  but  the  defend- 
ants neither  alleged  the  circumstances  attending  the  sale  of  this 
particular  ore  in  their  answer  nor  proved  them  by  evidence.  If 
their  failure  to  do  so  was  owing  to  lapse  of  time  it  is  the  misfortune 
of  their  case,  and  can  make  no  difference  in  the  result  The  master 
was  therefore  right  in  charging  them  with  the  ore  sold  in  1856. 

The  question  of  costs  in  this  cause  is  one  of  considerable  impor- 
tance.   The  case  has  been  in  court  nearly  twenty-six  years,  the 
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original  bill  having  been  filed  July  15, 1856.    For  some  unexplained 

reason  the  prooeedinjjs  were  allowed  to  sleep  from  1857  to  Ifife?,  and 

again  from  1867  to  1873.    No  step  in  the  ciiuse  having  been  taken 

in  either  of  those  intervals.    It  was  not  at  issue,  nor  was  a  master 

appointed  until  seventeen  years  after  the  filing  of  the  bill.    The 

ODJect  of  the  bill  was  to  compel  the  defendants  to  account  for  an 

enormous  quantity  of  iron  ore  taken  by  them  from  the  Cornwall 

ore  banks  in  Lebanon  county,  under  the  reservation  to  Peter  Grubb 

in  1786,  and  smelted  in  their  modern  hot  blast  anthracite  furnace 

during  a  number  of  years,  the  claim  of  the-  plaintiffs  being  that  the 

defendants  were  confined  in  their  ore  riffht  to  the  quantity  which 

would  supply  the  old-fashioned  charcoal  furnace  in  existence  when 

the  reservation  was  made.    This  was  the  principal  question  in  the 

cause.     It  was  the  (question  upon  which  the  defendants  took  issue 

with  the  plaintiff's  m  their  answer,  and  to  which  almost  the  whole 

of  the  voluminous  testimony  taken  on  both  sides  was  directed.    It 

was  an  immense  claim,  for  the  capacity  of  the  modem  furnace  is  at 

least  twelve  or  thirteen  times  greater  than  that  of  the  ancient  diar- 

coal  furnace,  and  the  consumption  of  ore  had  been  proportioned  to 

the  increased  capacity.    Upon  this,  the  main  question  m  the  cause, 

the  plaintiffs  were  defeated  before  the  master  and  at  the  hearing  in 

this  court,  and  in  the  Supreme  Court,  Aldm's  Appeal,  12  Norris, 

182.    There  were  two  subsidiary  and  minor  questions,  in  one  of 

which  they  were  successful.    They  defeated  the  defendants'  claim 

to  use  alternate  furnaces,  and  upon  the  subject  of  the  defendants' 

right  to  sell  the  ore  mined,  whicn  was  challenged  by  the  plaintiffs 

(see  Bill,  page  19  ,  it  was  decided  that  the  defendants  had  the  right 

to  sell,  provided  that  which  was  sold  was  a  part  of  what  was  mined 

for  the  regular  supply  of  the  furnace  and  not  in  excess  of  it;  in ' 

other  words,  prpvided  the  ore  sold  was  replaced  in  the  furnace  by 

other  ore  purchased  elsewhere^  which  was  all  that  the  defendants 

h^d  claimed  in  their  answer  (Answer,  page  40,  and  Record,  page  117). 

This  point  also  was  therefore  decided  in  favor  of  the  defendants, 

but,  upon  taking  the  account,  the  proof  showed  that  some  ore  had 

been  sold  by  the  defendants,  which  they  were  unable  to  show  was 

in  lieu  of  other  ores  obtained  from  other  localities  and  used  at  their 

furnace — an  inability  not  to  be  wondered  at,  in  view  of  the  great 

lapse  of  time  (twenty-five  years)  since  the  transaction  had  taken 

place,  and  in  view  of  the  further  fact  that  the  cause  was  allowed  to 

sleep  during  sixteen  years  of  the  time  which  elapsed  after  it  was 

brought.    It  is  by  no  means  improbable  that  it  is  for  this  reason 

the  defendants  have  a  decree  against  them  for  that  ore. 

From  this  brief  review  of  what  was  claimed  by  the  respective 
parties,  and  of  the  results  reached  after  this  protracted  and  expen- 
sive battle,  it  will  be  seen  that  the  plaintiffs  were  defeated  in  the 
pretensions  set  up  in  their  bill,  and  tnat  the  defendants  remained 
masters  of  the  field,  although  carrying  away  with  them  some  scars 
of  the  conflict  Had  it  not  been  for  the  claim  set  up  by  the  plain- 
tiffs to  hold  the  defendants  responsible  for  the  immense  quantities 
of  ore  consumed  by  them  beyond  the  capacity  of  the  old-fashioned 
iron  furnace  of  1786  this  suit  would  never  have  been  brought.    In 
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that  claim,  which  constituted  the  body  and  Bubstance  of  the  plain- 
tiffs' bill,  and  was  orip:inally  the  sole  casus  belli  between  the  parties, 
Xhe  defendants  were  victorious  and  the  {j^aintifiGs  beaten.  Is  it  just 
and  equitable  that  tlm  former  should  be  burthened  with  the  whole 
expense  of  this  long  and  expensive  litigation,  when  the  principal 
question  in  controversy,  and  that  which  occasioned  by  far  the 
greater  part  of  the  costs  incurred,  was  determined  in  their  favor? 
It  is  true,  as  reported  by  the  master,  that  in  their  answer  they  made 
their  defence  broader  than  was  justified  by  the  result,  and  denied 
that  there  was  anything  for  them  to  account  for.  But,  as  was  said 
by  Sharswood,  J.,  in  Qyger^s  Appeal,  12  P.  P.  Smith,  81,  where  a 
decree  was  made  against  a  defendant  without  the  allowance  of  costis 
to  the  plaintiff,  "  we  cannot  give  so  much  weight  as  the  master  has 
done  to  the  general  denial  by  defendant,  in  his  answer,  of  liability 
to  account.  It  was  not  that  which  rendered  the  suit  unavoidable." 
And  it  is  as  true  in  this  case  as  it  was  in  that,  that  ^'  there  were  here 
conflicting  dlaims  on  both  sides,  and  eftch  party  has  been  found,  as 
to  some  of  them,  to  be  in  the  wrong.'*  The  rule  of  the  civil  and 
common  law  that  victiLe  mctori  in  expensie  condemnatus  est,  although 
generally  adopted  in  equity,  is  bv  no  means  of  universal  applica- 
tion there.  It  is  mitigated  by  the  well-established  principle  that 
costs  in  equity  are  in  the  discretion  of  the  court;  that  is,  that  they 
depend  upon  the  circumstances  of  the  particular  case,  and  the  ap- 

Slication  to  them  of  certain  equitable  considerations  which  have 
een  decided  from  time  to  time  to  enter  into  the  proper  determina- 
tion of  Buch  questions.  Costs  in  equity  do  not  therefore  always 
follow  a  decree  in  favor  of  a  party,  but  are  awarded  or  refused  ac^ 
cording  to  the  justice  of  each  particular  case:  3  Dan.  Ch.  Pr.,  1516, 
and  notes.  Thus  they  have  been  refused  in  cases  of  great  novelty, 
or  where  the  practice  on  the  subject  was  unsettled :  Jones  vs.  Mason, 
5  Rand.  577 ;  Hoffman  vs.  Skinner,  5  Paige,  626 ;  and  in  cases  where 
both  parties  have  claimed  what  they  are  not  entitled  to,  and  each 
has  succeeded  as  to  part  of  the  matters  in  litigation  between  them, 
or  where  it  appears  that  both  parties  have  been  in  fault :  Crippen 
vs.  Hermance,  9  Paige,  211-  Clark  vs.  Reed,  11  Pick.  446^  449;  Saun- 
ders vs.  Frost,  5  Pick.  259,  274 ;  Dupont  vs.  Johnson,  1  Bailey  Eq.  279; 
and  where  the  main  question  in  a  bill  is  decided  against  the  plain- 
tiff, though  he  succeed  in  obtaining  a  decree :  McQmndl  vs.  McQmr 
nellj  11  Vermont,  290.  So  where  a  party  has  slept  upon  his  rights 
for  many  years:  Anon.,  2  Atk.  14;  Oifion  vs.  Orchard,  1  Atk.  olO; 
Pearce  vs.  JNewlin,  3  Mad.  186 ;  Quest  vs.  Homfray,  6  Ves.  818.  %o 
also  courts  of  equity  will  frequently  apportion  the  costs  so  as  to 
cause  the  costs  of  one  part  oi  the  suit  to  fall  upon  one  party  and 
those  relating  to  another  part  to  fall  upon  the  otner  partv,  as  where 
a  plaintiff  claims  several  matters  by  his  bill,  and  succeecis  in  estab- 
lisning  his  right  to  a  portion  only  of  what  he  claims :  Clinan  vs. 
Cooke,  1  Sch.  &  Lef.  22;  3  Dan.  Ch.  Pr.  1549. 

An  examination  of  the  history  of  the  present  case,  of  the  plead- 
ings, master's  reports,  and  all  the  voluminous  papers  embraced  in 
the  cause,  has  convinced  us  that,  in  the  matter  of  costs,  justice  can 
only  be  done  by  apportioning  them,  upon  equitable  principles,  be- 
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tween  the  parties.  It  is  perfectly  plain  to  us  that  at  least  two-thirds 
of  the  costs  in  this  cause  have  been  incurred  in  the  litigation  of  the 
principal  issue  in  the  cause,  in  which  the  plaintiffs  have  failed. 
We  are  of  opinion,  therefore,  that  they  should  bear  a  corresponding 
portion  of  the  costs  of  that  part  of  the  proceeding,  and  the  defend- 
ants the  remaining  portion ;  that  the  plaintiffs  should  pay  two- 
thirds,  and  the  defendants  one-third  of  the  costs  in  the  cause,  down 
to  the  date  of  the  final  decree  made  by  this  court,  June  12,  1878, 
including  the  cost  of  the  references  to  the  former  examiner  and 
master ;  that  the  defendants  should  pay  all  the  costs  in  the  cause 
subsequent  to  that  decree,  including  the  costs  of  the  reference  to 
the  present  master.  By  costs  in  the  cause  we  mean  all  costs  in- 
curred in  the  regular  prosecution  of  the  case  in  court  or  before  its 
officer,  whether  arising  in  the  general  conduct  of  the  cause,  or  in 
interlocutory  proceedings.  As  to  incidental  expenses  arising  from 
the  preparation  of  the  cause,  the  printing  of  pleadings  and  paper 
books,  and  all  costs  between  solicitor  and  client,  we  are  of  opinion 
that  in  this  case  each  party  should  pay  his  own  costs. 

It  is  therefore  ordered  that  all  the  exceptions  taken  to  the  mas- 
ter's report,  except  the  exceptions  relating  to  the  payment  of  costs, 
be  dismissed,  and  that  a  decree  be  drawn  up  in  accordance  witli 
the  decree  reported  by  the  master,  modified  as  regards  so  much  of 
it  as  relates  to  costs,  in  accordance  with  the  views  expressed  in  this 
opinion. 

Sand.  S,  HoUlngsworth^  George  Biddle^  J.  0,  Johnmrij  R.  C.  McMur- 
trie  and  Oeo,  W.  Biddkj  Esqs.,  for  exceptions. 

Jamea  E.  Oowen^  Esq.,  for  report. 

[Leg.  Int,  Vol.  39,  p.  158.] 

EVKRITT  V8,  H.\LE.* 

Eqaity  will  never  permit  a  raan  to  hold  a  benefit  which  he  has  derived  from  the  per- 
petration of  a  fraud,  nor  will  it  allow  him  compensation  therefor. 

The  defendants^  who  were  under  a  contract  to  pay  the  plaintiff  a  certain  nercenta^ 
for  the  use  of  his  patent,  conspired  to  ac(|uire  a  prior  patent  for  a  similar  article, 
and  have  it  reissued  with  additional  devices  coverin<;  that  of  the  plaintiff.  Held, 
that  a  decree  compelling  an  assignment  of  the  patent  by  the  defendants  to  the  plain- 
tiff was  a  proper  form  of  relief. 

In  equity.  Sur  exceptions  to  master's  report  Opinion  delivered 
April  22,  1882,  by 

Thayer,  P.J. — A  careful  and  thorough  examination  of  the  master's 
report  and  of  the  voluminous  testimony  taken  in  this  case  has  con- 
vinced us  of  the  correctness  of  the  master's  findings,  and  that  the 
conclusions  of  law  which  he  has  reached  are  reasonable,  just,  and 
entirely  in  accordance  with  well  established  principles  of  equity. 
No  doubt  whatever  rests  upon  our  minds  of  the  bad  faith  of  the 
defendants  in  their  dealings  with  the  plaintiff.  It  is  proved  by  a 
mass  of  testimony  and  a  concurrence  of  circumstances  which  estab- 
lish it  beyond  the  possibility  of  a  doubt.    Their  own  uncontradicted 

•  Affirmed  by  the  Supreme  Court,  July  Term,  1882,  No.  90.    An  appeal  to  the 
Supreme  Court  of  the  United  States  is  pending. 
20  Vol.  15. 
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acts,  letters,  and  oral  communications,  convict  them  of  it  so  plainly 
that  it  is  incapable  of  denial.  An  attentive  perusal  of  the  testi- 
mony leaves  it  a  self-evident  fact  which  requires  neither  argument 
nor  demonstration  to  establish  it.  They  not  only  broke  their  ex  press 
covenant  to  account  justly  with  the  plaintiff,  and  to  pay  him 
monthly  his  stipulated  percentage  of  the  sales,  but  the  evidence 
shows  that  they  entered  mtoa  fraudulent  conspiracy,  the  successive 
steps  in  which  brought  them  to  the  borders  if  not  actually  within 
the  lines  of  criminal  responsibility.  The  object  of  this  conspiracy 
was  to  deprive  the  plaintiff  of  all  benefit  of  his  own  invention  and 
to  appropriate  it  exclusively  to  themselves.  The  means  by  which 
it  was  to  be  accomplished  was  the  purchase  of  the  Stark  patent, 
which  Mason,  their  own  counsel,  testified  was  not  infringed  by  the 
plaintiffs  patent,  the  fraudulent  reissue  of  that  patent  witli  such 
cunning  devices  that  it  should  be  made  "  to  cover  entirely  the  Everitt 
bedstead,"andasecretassignment  by  Stark  to  themselvesof  that  wiiich 
they  already  owned  ;  to  be  followed  by  false  and  covinous  notices  to 
and  sham  suitsagain&tthemselves,  brought  under  their  own  instruc- 
tions and  by  their  own  counsel.  All  this  was  dul^  carried  out,  was  d  uly 
discovered  by  the  plaintiff,  and  is  established  m  all  its  details  in  the 
evidence.  The  defendants  now  complain  that  the  master  has  reported 
that  they  cannot  be  permitted  in  equity  to  avail  themselves  of  this 
fraud  and  to  consummate  it  by  being  allowed  to  set  up  this  fraudu- 
lent instrument  as  a  defence  to  the  plaintiff's  demands.  Nothing 
can  be  plainer  than  that  upon  the  state  of  facts  here  exhibited  the 
plaintiff  is  entitled  by  some  form  of  decree  to  be  protected  against 
a  deed  obtained  in  the  pursuit  of  this  fraudulent  and  injurious  pur- 
pose. Sometimes  equity  affords  this  protection  by  requiring  the 
delivering  up  and  cancellation  of  the  fraudulent  instrument,  some- 
times by  a  perpetual  injunction  against  the  use  of  it.  What  sub- 
stantial difference  does  it  make  to  the  defendants  whether  the 
plaintiff  is  protected  by  such  a  decree  or  by  a  decree  requiring  him 
to  assign  the  reissued  patent  to  the  plaintiff?  The  master  has  pro- 
ceede<lupon  the  well-established  principle  that  one  who  has  a  com- 
mon interest  with  and  a  confidential  relation  to  another  cannot 
avail  hiuiself  of  an  outstanding  or  hostile  title  or  incumbrance  to 
the  prejudice  of  his  fellow.  Much  less  can  he  create  one  himself. 
Where  he  has  acted  in  good  faith  he  will  in  equity  be  held  to  be  a 
trustee  of  a  title  obtained  for  the  common  benefit,  and  will  be  en- 
titled to  be .  reimbursed  a  proportionate  part  of  the  expense  of 
acquiring  it ;  but  where  he  has  obtained  it  for  the  purpose  of  defraud- 
ing his  partner  in  the  adventure  he  can  neither  claim  any  benefit 
from  it  himsdf  nor  demand  indemnity  for  his  outlay.  In  such 
cases  the  wrong-doer  is  held  in  equity  to  be  a  trustee  ex  maleficio  for 
the  interest  intended  to  be  defrauded,  and  equity  will  compel  a  con- 
vey tince'to  iho  cestui  qtie  tri'M  without  compenosition.  The  maxim 
that  no  maji  shall  take  advantage  of  his  own  wrong  prevails  in 
equity  even  more  strongly  than  at  law,  and  with  regard  to  actual 
fraud  the  principles  of  equity  in  their  application  to  remedial  jus- 
tice are  far  more  comprehensive.  Equity  will  never  permit  a  per- 
son to  bold  a  benefit  ivfeichi  he  has  derived  from  the  perpetration 
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of  an  actual  fraud.  Neither  will  it  allow  him  compensation  for  it 
in  any  form  whatever.  In  equity  no  man  can  set  up  his  own  iniquity 
as  a  defence  any  more  than  as  a  cause  of  action.  Our  reports  are 
full  of  cfises  of  constructive  trusts  arising  ex  vialeficio^  and  it  is  woll 
settled  by  many  decisions,  that  where  an  advantage  has  been  gained 
by  an  actual  fraud,  the  wrong-doer,  who  is  converted  into  a  trustee 
ex  makficioy  is  in  no  condition  to  demand  indemnity  for  his  outlay. 
These  principles  have  often  been  applied  in  this  State  in  various 
forms  of  procedure  in  equity  and  at  law.  Most  frequently  in  actions 
of  ejectment,  as  in  Sharp  vs.  Brady,  4  Casey,  433,  and  Seijlor  vs.  Oirson, 
19  P.  F.  Smith,  81,  and  the  numerous  cases  there  cited  by  Judge 
Williams,  in  which  a  purchaser  acquiring  a  title  by  a  fraud  at  a 
sheriff's  sale  has  been  held  to  be  a  trustee  ex  maleficio  for  the  person 
wronged, who  might  recover  against  him  without  a  return  of  the 
purchase  money  paid.  It  is  often  applied  in  bills  qida  timet,  of 
which  application  O'NeU  vs.  Hamilton,  8  Wright,  18,  is  an  illustra- 
tion, where  a  fraudulent  grantee  was  compelled  to  make  a  convey- 
ance although  he  had  paid  $1,000  for  his  title.  Such  a  trust  ex 
maleficio  arises  whenever  a  person  holding  fiduciary  relations  to 
another  abuses  the  confidence  reposed  in  him  by  taking  and  claim- 
ing for  himself  property  which  he  ought  to  have  applied  to  the  ))ro- 
tection  of  their  common  interest.  The  rule  was  clearly  laid  down 
by  Sharswood,  J.,  in  Duff  vs.  WUson,  22  P.  F.  Smith,  442,  and  the 
other  cases  cited  by  the  master  in  his  report.  It  is  more  strouLdy 
applied  in  equity  than  at  law,  for  the  maxim  there  is,  he  who  lias 
done  iniquity  shall  not  have  equity.  It  is  apparent  therefore  that 
even  if  the  construction,  upon  which  the  defendants  so  strenuously 
insist,  sliould  be  put  upon  the  5th  and  7th  articles  of  the  ajrree- 
ment,  and  it  should  be  conceded  that  their  covenants  to  assi.Lni  in 
case  of  failure  to  comply  with  their  contract  extended  only  to 
improvements  made  by  the  parties,  their  case  is  no  better,  for  they 
are  still  by  reason  of  the  actual  fraud  practised  within  the  opera- 
tion of  the  equitable  principle  which  makes  them  trustees  ex  mdle* 
ficio  without  any  title  to  compensation.  But  in  the  present  cfise 
the  defendants  created  themselves  the  very  title  which  is  alloL'ed  to 
be  hostile  to  the  plaintiff's  rights,  for  Avithout  the  reissue  of  the 
Stark  patent  which  they  obtained  the  plaintiff  would  have  been  in 
no  danger.  The  plaintiff  is  entitled  therefore  to  relief  and  protec- 
tion against  the  defendants'  fraudulent  reissue  of  the  Stark  patent. 
He  might  have  it  by  a  perpetual  injunction  against  the  assignment 
or  use  of  that  patent,  or  he  may  have  it  upon  the  principles  already 
adverted  to  in  the  form  of  a  decree  for  a  compulsory  assignment 
of  it  to  the  plaintiff.  The  form  of  the  relief  is  not  very  material, 
for  the  result  is  the  same  in  either  case.  The  master  has  seen  fit 
to  recommend  the  latter  alternative.  In  this  we  think  he  is  fully 
sustained  both  by  reason  and  authority,  and  by  the  evidence  in  the 
cause,  and  we  see  no  reason  to  dissent  from  his  conclusions  in  that 
respect. 

We  arc  also  of  opinion  that  the  defendants  have  no  just  ground 
of  complaint  against  the  nraster  for  the  manner  in  which  he  has 
settled  and  stated  the  account.     The  royalty  was  by  the  terms  of 
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the  agreement  chargeable  on  the  price  of  the  completed  bedstead 
as  a  whole,  whether  expensively  or  plainly  finished,  and  including 
springs,  ornaments,  and  all  that  constituted  the  complete  bedstead 
when  sold.  It  was  not  upon  any  bedstead  of  a  particular  pattern, 
but ''  upon  all  the  said  patented  bedsteads  made  and  sold  by  them." 
We  see  no  reason  to  doubt  the  correctness  of  the  master's  statement 
that  he  has  credited  the  defendants  in  his  supplemental  report  with 
all  the  bedsteads  shown  not  to  have  been  delivered.  It  clearly 
appears  also  upon  a  careful  comparison  of  the  duplicate  charges, 
contained  in  the  defendants'  printed  statement  of  those  charges 
submitted  to  the  court,  with  the  supplemental  report  submitted  by 
the  master  (exhibit  C),  that  they  have  all  been  corrected  in  that 
report.  A  careful  examination  of  the  case  and  of  the  forty-three 
exceptions  filed  by  the  defendants,  has  brought  us  to  the  conclusion 
that  none  of  the  exceptions  are  sustained.  Let  a  decree  therefore 
be  drawn  up  for  the  plaintiff  in  the  form  reported  by  the  master  on 
page  52  of  his  report,  corrected  as  to  the  amount  of  the  defendants' 
indebtedness  according  to  the  result  reached  by  the  master  in  his 
supplemental  report. 

Exceptions  dismissed. 

W.  P.  Bowman  and  E.  C.  Mitchell,  Esqs.,  for  plaintiff. 

Geo,  W.  Biddle,  Geo.  Biddle,  and  /.  E.  Ackley,EsqQ,,  for  defendants. 

[Leg.  Int.,  Vol.  39,  p.  159.] 

Elton  vs.  Stokes. 

On  the  reversal  of  a  judgment  of  a  magistrate  on  certiorarij  the  record  is  not  remitted 
to  the  magistrate  for  further  proceedings. 

Sur  motion  to  remit  record  to  magistrate.  Opinion  delivered 
April  22, 1882,  by 

Elcock,  J. — The  judgment  of  the  magistrate  having  been  reversed 
on  certiorari,  application  has  been  made  on  the  part  of  the  plaintiff 
to  remit  the  record  to  the  magistrate  for  further  proceedings.  The 
case  is  brought  to  recover  possession  by  a  sherift^'s  vendee  of  prem- 
ises sold  under  execution  as  the  property  of  L.  Adam  Wilson. 

Leaving  out  of  the  question  the  power  of  the  magistrate  to  sum- 
mon another  jury  under  the  present  process,  or  to  recall  the  jury 
who  have  already  rendered  a  verdict  in  the  case,  and  again  leave 
them  ready  to  reconsider  the  case,  the  practice  is  now  undoubtedly 
established  not  to  remit  the  record  after  decision  on  certiorari  to  the 
magistrate,  because  the  execution  in  all  such  cases  issues  from  the 
Common  Pleas,  either  on  afHrmance  or  reversal  of  the  judgment  of 
the  magistrate,  and  in  this  respect  it  differs  from  writs  of  error  from 
the  Supreme  Court. 

Tlie  reversal,  therefore,  of  the  judgment  of  the  magistrate  is  an 
ending  of  the  existing  case  before  him,  and  the  costs  are  collectable 
by  the  process  of  this  court.  This  was  settled  in  Robbim  vs.  Whit- 
mav,  1  Dall.  410,  and  Essler  vs.  Johnson,  1  Casey,  350.  And  is  laid 
down  as  a  general  rule  under  these  cases  in  Troubat  &  Haly,  Sec.  901. 

There  is  nothing  in  any  acts  of  assembly  which  autliorizes  the 
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Common  Pleas  to  remit  the  record  in  such  cases  to  the  magistrate. 
The  magistrate  is  therefore  directed  to  return  to  the  records  of 
this  court  the  record  of  this  case  inadvertently  sent  to  him,  and 
this  motion  to  remit  is  dismissed. 

Joseph  L,  Caveriy  Esq.,  lor  plaintiff. 

S.  Davis  Page^  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  168.] 

Buchanan  vs.  Streeper  el  al. 

To  snfltain  a  resnltiRg  trn«t  or  otherwise  overthrow  a  legal  title  which  is  fortified  by 
all  the  Boleoinities  of  formal  conveyaaciiig,  the  proof  should  be  full,  clear,  and 
convincing. 

A  mnster  in  equity  should  not  treat  the  deposition  of  an  incompetent  witness  as  ad- 
mitted by  the  other  side  simply  for  the  reason  that  the  questions  have  not  been 
objected  to  at  the  time  of  the  examination.  When  the  evidence  is  before  him  for 
consideration  and  argument,  it  is  time  enough  to  present  such  objections. 

In  equity.  Sur  exceptions  to  master's  report.  Opinion  delivered 
April  29,  1882,  by 

Thayer,  P.  J. — In  order  to  sustain  effectually  a  resulting  trust 
arising  from  the  alleged  payment  of  the  purchase  money  with  which 
an  estate  was  bought,  and  to  overthrow  a  legal  title  fortified  by  all 
the  solemnities  which  attend  formal  conveyances  under  seal,  it  is 
necessary  that  the  proof  should  be  full,  clear,  and  convincing.  The 
evidence  must  go  distinctly  to  the  fact  of  payment.  Loose  and 
equivocal  facts  which  raise  mere  suspicions  and  doubts  are  alto- 
gether inadequate.  A  man  is  not  to  be  dislodged  from  the  security 
in  which  he  is  intrenched  by  the  ordinary  muniments  of  title,  and 
dispossessed  of  his  property  by  mere  gossip  and  an  aggregation  of 
immaterial  and  inconclusive  facts,  none  of  which  prove  decisively 
or  satisfactorily  the  issue  which  is  made  against  him.  The  master's 
report  in  this  case  seems  to  us  to  be  rather  an  apology  for  his  find- 
ing than  a  report  of  facts  found  on  clear  and  competent  evidence, 
upon  which  alone  an  adjudication  for  the  plaintiff  could  be  properly 
based.  In  our  opinion,  the  evidence  proauced  by  the  complainant 
is  not  only,  as  the  master  reports,  "  not  as  satisfactory  in  character 
as  might  be  desired,"  but  totally  insufficient  to  support  the  decree 
which  he  recommends  us  to  make.  So  much  of  it  as  relates  to 
alleged  admissions  by  some  of  the  heirs,  parties  to  the  present  suit, 
is  altogether  inconclusive  and  unsatisfactory  standing  alone,  espec- 
ially when  we  remember,  as  was  truly  said  by  Mr.  Justice  Coulter, 
in  ilarbold's  Executors  vs.  Kuntz,  4  Harris,  214,  that "  such  admissions 
are  the  easiest  mode  of  testimony  to  lead  to  error,  the  kind  of  evi- 
dence most  apt  to  be  misapprehended  and  mistaken,  and  in  relation 
to  which  a  facile  conscience  may  stretch  itself  like  India-rubber." 
The  master  frankly  admits  that "  the  evidence  in  the  case  would 
scarcely  justify  the  findings  of  fact  if  it  were  not  assisted  by  the  tes- 
timony of  the  complainant  herself."  But  nothing  can  be  plainer 
than  that  the  testimony  of  the  complainant  herself  was  totally  in- 
competent, and  ought  not  to  have  been  received  or  considered  in  the 
case  at  all,  and  ought  not  to  enter,  in  the  least,  as  an  element  into 
the  decision  of  the  cause  by  the  court  now.    The  defendants  are  the 
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widow  and  heirs  of  Ottinger  G.  Streeper,  who  died  in  1871.  The 
claim  set  up  in  the  bill  is  that  Mr.  Streeper  bought  the  house  No. 
529  North  Twentieth  street  in  1864,  in  which  he  lived  until  he  died, 
with  money  which  was  supplied  by  the  complainant  Of  course,  in 
such  an  issue  between  the  heirs  of  Ottinger  G.  Streeper  and  the  com- 
plainant the  testimony  of  the  latter  in  regard  to  matters  occurring 
before  Mr.  Streeper 's  death  was  altogether  incompetent  to  affect  the 
rights  of  the  heirs.  Her  testimony  was  toUilly  inadmissible.  Whose 
estate  would  be  safe  for  an  hour  if  it  were  ?  This  the  master  saw 
and  conceded.  But  he  gave  it,  notwithstanding,  all  the  force  of 
competent  evidence,  and  made  it  the  foundation  of  his  report,  upon 
the  technical  ground  that  when  the  depositions  were  taken  by  the 
examiner,  and  the  complainant  had  been  offered  as  a  witness,  the 
defendants'  counsel  had  not  objected  quickly  enough  and  often 
enough.  Turning  to  the  examiner's  report  of  the  testimony  the 
facts  appear  to  be  that  when  the  complaniant's  counsel  called  her 
as  a  witness  she  was  allowed  to  proceed  with  her  statement  of  some 
matters  of  little  importance  or  materinlity  in  the  cause  without  ob- 
jection. At  the  first  moment,  however,  when  she  touched  the  nerve 
of  the  case,  and  was  asked  the  question,  "  was  there  any  agreement 
between  yourself  and  your  uncle?"  the  defendants  immediately 
objected  that  Mr.  Streeper  being  dead  what  occurred  before  his  death 
was  not  evidence,  and  pointed  to  the  acts  of  1869  and  1870  in  con- 
firmation of  their  objection.  The  witness  nevertheless  was  then  al- 
lowed by  the  examiner  to  answer  the  question,  and  to  proceed  with 
her  narrative  just  as  if  no  objection  had  been  made,  and  it  was  duly 
written  down.  Now,  surely  it  is  unreasonable  to  say  that  because 
the  defendants'  counsel  did  not  renew  their  objection,  and  reiterate  it 
from  time  to  time  in  the  progress  of  the  examination,  that  the  master 
to  whom  those  depositions  taken  by  the  examiner,  were  subsequently 
referred  for  his  opinion  on  the  facts,  should  treat  this  as  competent 
testimony  on  which  to  found  a  decree  to  oust  the  defendants  from 
the  property  inherited  from  their  father.  It  is  the  practice,  as  is 
well  known,  of  examiners  to  take  all  testimony  which  is  offered  by 
either  side,  and  to  leave  it  to  the  court  or  the  master  before  whom 
the  depositions  are  to  be  used  to  determine  alike  upon  its  compe- 
tency, its  relevancy  and  its  weight.  Under  systems  such  as  ours 
which  are  not  characterized  by  the  prolix  and  exact  methods  of 
equity  practice  as  it  is  conducted  in  the  English  Chancery,  and 
wnich  knows  nothing  of  orders  for  the  publication  of  evidence,  mo- 
tions to  suppress  depositions,  etc.,  all  questions  relating  to  the  com- 
petency as  well  as  the  sufficiency  and  weight  of  evidence  are  reserved 
for  the  hearing  before  the  court.  Chancellor  Kent,  in  New  York,  at 
one  time  commenced  the  practice  of  allowing  motions  to  suppress 
depositions,  but  it  resulted  in  permitting  the  evidence  to  stand  de 
bene  esse,  and  reserving  all  such  questions  for  the  hearing  of  the 
cause:  1  Hoff.  Ch.  Pr.  495.  So  also  in  Maryland,  where  publication 
of  depositions  is  unknown,  all  objections  remain  open  and  may  be 
taken  at  the  hearing  :  Slrikes^  Case,  1  Bland.  96.  And  such  has  been 
our  uniform  practice.  The  mistake  which  the  master  has  made  is 
in  likening  the  taking  of  testimony  before  an  examiner  in  equity 
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under  our  practice  to  the. oral  examination  of  witnesses  in  court 
upon  a  trial  at  law,  where  it  is  undoubtedly  the  duty  of  a  party  to 
object  to  the  competency  of  a  witness  immediately  on  his  being  of- 
fered, for  perchance  the  objection  when  made  may  be  removed.  If 
it  is  not  made  in  time  it  is  within  tlie  discretion  of  the  court  whether 
the  party  will  afterward  be  allowed  to  avail  himself  of  it,  but  even 
in  that  forum,  if,  owing  to  inadvertence,  it  has  not  been  made  in 
time,  and  justice  requires  it,  the  court  will,  on  motion,  direct  the  jury 
to  disregard  improper  and  incompetent  evidence.  Besides,  it  is  well 
settled,  even  at  law,  that  taking  the  deposition  of  an  interested  wit- 
ness does  not  make  it  evidence  at  the  trial,  although  he  has  been 
fully  cross-examined.  A  deposition  taken  is  open  to  all  legal  objec- 
tions to  the  competency  of  the  witness  taken  at  the  trial:  Schuylkill 
Navigation  Co.  vs.  Harris,  5  W.  &  S.  28;  Burke  vs.  Young,  2  8.  &  R. 
383 ;  Mifflin  vs.  Bingham,  1  Dall.  272.  When  the  master  was  ap- 
pointed to  report  the  facts  of  this  case  he  ought  in  reading  the  de- 
positions taken  before  the  examiner  to  have  sifted  the  good  evidence 
from  the  bad,  the  competent  from  the  incompetent,  and  not  to  have 
allowed  this  clearly  incompetent  and  irregular  testimony  to  have 
had  any  weight  in  the  finding  of  the  facts.  He  ought  to  have  dis- 
carded and  rejected  it  wholly  from  the  case.  It  is  the  duty  of  the 
master  to  pass  upon  all  evidence  submitted  to  him.  The  equity 
rules  expressly  prescribe  that  he  shall  direct  the  mode  in  which  the 
matters  requiring  evidence  shall  be  proved  before  him.  The  whole 
subject  was  under  his  control,  and  the  evidence  of  the  complainant 
as  to  matters  happening  before  the  death  of  Ottinger  StreejMjr  ought 
to  have  been  cast  out  of  the  case.  If  the  objection  to  that  evidence 
were  now  made  for  the  first  time  here  we  could  not  with  any  show 
of  justice  or  right  make  it  the  foundation  of  a  decree  against  the 
defendants  in  the  face  of  their  well-grounded  legal  objection  to  it. 

As  the  complainants'  case  according  to  the  report  of  the  master, 
as  well  as  in  our  own  judgment,  has  really  nothmg  to  stand  upon 
when  this  incompetent  testimony  is  eliminated  from  it,  it  necessa- 
rily fails  with  its  exclusion.  The  foundation  being  removed  the 
whole  edifice  which  the  master  has  built  upon  it  falls — ruit  alto  a 
cidmine. 

The  fourth,  sixth,  seventh,  eighth  and  ninth  exceptions  are  sus- 
tiined,  and  it  is  ordered  that  the  bill  be  dismissea  and  that  the 
plaintiff  pay  the  costs. 

G,  Biddle  and  G.  W.  Biddle,  Esqs.,  for  plaintiff. 

E,  R,  Worrell  and  H,  R.  Kneass,  Esqs.,  for  defendant. 

[Ug.  Int.,  Vol.  39,  p.  168.] 

Fkitche  v8.  Kerns. 

While  the  laws  of  the  United  States  protect  a  marshal  from  prosecution  in  cnses 
where  he  has  made  a  seizure  of  jjoods  upon  probable  cause  (Rev.  Stat.  sec.  1>70), 
they  do  not  extend  so  far  as  to  relieve  him  from  the  consequences  of  a  trespass 
committed  in  the  performance  of  his  duty. 

Demurrer.     Opinion  delivered  April  29,  1882,  by 

Thaver,  p.  J. — The  declaration  is  for  an  injury  suffered  by  the 
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])laiDtiff  in  consequence  of  the  alleged  improper  conduct  of  the 
defendant,  who,  as  marshal  of  the  United  States  for  this  district,  in 
the  execution  of  a  writ  of  attachment  issued  out  of  the  District 
Court  of  the  United  States  for  the  eastern  district  of  Pennsylvania 
against  certain  goods  belonging  to  the  plaintiff  alleged  to  have  been 
imported  in  violation  of  the  revenue  laws,  seized  and  took  posses- 
sion of  tlie  plaintiff's  place  of  business  at  No.  1320  Chestnut  street, 
and  instead  of  removine  the  goods,  impounded  them  upon  the  prem- 
ises, dispossessed  the  plaintiff  and  kept  him  for  a  long  time  out  of 
j)ossession  of  the  store,  in  consequence  of  which  he  was  deprived  of 
the  use  and  enjoyment  of  the  premises.  The  defence  set  up  by  the 
plea  is  that  the  defendant  did  the  acts  complained  of  under  and  by 
virtue  of  the  authority  contained  in  the  writ  of  attachment,  that 
on  the  trial  of  the  attachment  the  jury  found  a  verdict  for  the 
United  States,  and  the  judge  certified  that  there  was  probable  cause 
for  the  suit. 

The  act  of  Congress  under  which  the  certificate  was  given  provides 
that  **  when  in  any  prosecution  commenced  on  account  of  the  seizure 
of  any  vessel,  goods,  wares  or  merchandise  made  by  any  collector  or 
other  officer  under  any  act  of  Congress  authorizing  such  seizure, 
judgment  is  rendered  for  the  claimant,  but  it  appears  to  the  court 
that  there  was  reasonable  cause  of  seizure,  the  court  shall  cause  a 
proper  certificate  thereof  to  be  entered,  and  the  claimants  shall  not 
in  such  case  be  entitled  to  costs,  nor  shall  the  person  who  made  the 
seizure,  nor  the  prosecutor,  be  liable  to  suit  or  judgment  on  account 
of  such  suit  or  prosecution : "  Rev.  Stat.  U.  S.  sec.  970,  p.  183, 
2ded. 

We  do  not  agree  with  the  plaintiff's  counsel  in  the  proposition 
that  a  marshal  of  the  United  States  is  not  an  officer  within  the  pro- 
tection of  this  act  where  he  is  entitled  to  claim  that  protection.  On 
the  contrary,  he  is  plainly  within  the  words  of  the  act,  for  he  is 
"  the  person  who  made  the  seizure,"  and  is  as  much  entitled  to  the 
benefit  of  the  act  as  the  collector  or  prosecutor.  But  the  plea  is 
unijuestionably  bad  because  the  injury  of  which  the  plaintiff  com- 
plams  in  his  declaration  is,  not  the  seizure  of  the  ^oods,  but  an 
abuse  of  the  authority,  conferred  by  the  writ,  in  depriving  the  plain- 
tiff of  his  store,  turning  it  into  a  pound  and  keeping  the  plaintiff 
out  of  the  possession  of  his  premises.  The  marshal  was  protected 
from  any  suit  for  the  seizure  of  the  goods  by  his  writ  of  attachment 
and  by  the  verdict  and  judgment  for  the  United  States  rendered  in 
the  District  Court.  Nor  do  we  see  why  any  certificate  was  necessary 
for  his  protection  in  making  a  seizure  in  a  case  where  the  United 
States  and  not  the  claimant  of  the  goods  were  successful  in  the  suit. 
The  act  of  Congress  directs  a  certificate  "  of  reasonable  cause  *'  to  be 
given  only  in  cases  where  the  claimantis  successful.  In  all  cases  where 
the  United  States  are  successful  and  the  attachment  is  sustained,  all 
who  were  concerned  in  the  seizure  of  the  goods  are  protected  by  the 
general  law  of  the  land,  the  seizure  having  been  justified  by  the  find- 
ing of  the  jury  and  the  decreeof  the  court.  For  that  reason  no  certifi- 
cate is  directed  to  be  given  in  cases  where  the  United  States  are  suc- 
cessful and  the  claimant  is  defeated,  but  only  where  tlie  claimant  is 
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successful.  But.  as  was  before  observed,  the  cause  of  action  set  out 
in  the  plaintiff 's  declaration  is  not  the  seizure  of  the  goods,  but  a  tres- 
pass, for  the  commission  of  which  the  writ  of  attiichraent  furnishes 
no  justification.  Neither  the  writ  of  attachment  nor  the  certificate  of 
the  judge  is  an  answer  to  an  action  for  a  trespass  committed  colore 
officii,  nor  were  they  intended  to  be  so.  As  well  might  the  defend- 
ant attempt  to  justify  a  battery  or  imprisonment  of  the  defendant 
under  the  authority  contained  in  his  writ  as  to  justify  the  seizure 
of  property  of  a  different  kind  from  that  mentioned  in  the  writ  and 
withholding  it  from  the  plaintiff.  A  ministerial  officer  is  always 
protected  by  his  process  where  he  acts  in  obedience  to  it,  but  the 
process  is  no  protection  to  him  against  the  consequences  of  acts 
which  are  not  justified  by  it.  The  object  of  the  act  of  Congress  was 
to  protect  the  officers  of  the  United  States  from  suits  for  seizures 
made  in  obedience  to  the  laws  of  the  United  States  and  the  process 
under  which  they  act  where  there  is  probable  cause  for  the  seizure, 
even  although  it  might  appear  in  the  sequel  that  the  property  seized 
was  not  liable  to  seizure.  It  never  was  intended,  and  cannot  oper- 
ate as  a  protection  against  the  consequences  of  acts  which  are  not 
authorized  by  any  law  of  the  United  States,  and  for  the  commission 
of  which  the  process  furnishes  no  warrant  or  justification. 

Jud^rment  for  tlie  plaintiff  on  the  demurrer. 

H.  G.  Ward  and  Henry  Flanders,  Esqs.,  for  plaintiff. 

John  K,  Valentine  and  H.  P,  Brown,  Esqs.,  for  defendants. 

[Leg.  Int.,  Vol.  39,  p.  168.] 

The  Girard  National  Bank  of  Philadelphia  vs,  Maguire.* 

The  practice  of  testing  the  yalidity  of  a  deed  alle&red  to  be  frandulent  as  to  creditors 
by  a  sheriff's  sale  and  an  action  of  ejectment,  is  well  settled,  and  should  be  adhered 
to.  A  bill  in  equity  will  not  lie,  the  plaintiff  having  an  adequate  remedy  at 
law. 

In  equity.  Sur  exceptions  to  master's  report.  Opinion  delivered 
April  29, 1882,  hy 

Thayer,  P.  J.— The  plaintiff  having  obtained  judgment  against 
one  Patrick  McEntee  issued  a  writ  of  fieri  facias,  under  which  there 
was  a  levy  and  condemnation  of  the  land  alleged  to  belong  to 
McEntee.  Thereupon  the  plaintiff,  instead  of  proceeding  with  the 
execution  by  issuing  a  venditioni  exponas,  selling  the  property  at 
sheriff's  sale  and  buying  it  in  for  his  own  protection  if  it  were  nec- 
essary to  do  so  for  want  of  bidders,  filed  the  present  bill  against 
Emma  Maguire  and  her  husband,  alleging  that  she  liad  acquired 
title  to  the  land  levied  upon  by  a  volunt^iry  conveyance  from 
McEntee,  with  intent  to  hinder,  defraud  and  delay  his  creditors, 
and  praying  for  the  cancellation  of  the  alleged  fraudulent  deed. 


♦This  decree,  so  far  as  it  imposes  the  costs  upon  the  defendant,  was  reversed  by  the 
Supreme  Court,  July  Terra,  1882,  Nos.  89,  105.  As  to  the  main  question  in  the  case, 
it  was  affirmed. 
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McEntee  himself  was  not  made  a  party  to  the  bill.  Doubtless  courts 
of  equity  have  concurrent  jurisdiction  with  the  courts  of  law  in 
matters  of  fraud.  But  it  is  a  familiar  rule  that  the  jurisdiction  in 
equity  will  not  be  entertained  in  cases  where  the  plaintiff  has  a 
full,  complete  and  adequate  remedy  at  law.  That  the  plaintiff  has 
such  a  remedy  in  this  case  cannot  be  doubted.  From  the  earliest 
times  in  the  history  of  this  State  the  usual  method  resorted  to  by 
judgn>ent  creditors  for  avoiding  a  fraudulent  conveyance  of  land 
has  been  a  sheriff's  sale  and  purchase  of  the  land,  followed  by  an 
action  of  ejectment,  and  this,  as  was  observed  by  Mr.  Justice  Rogers, 
in  Stewart  vs.  Coder,  1  Jones,  94,  is  the  proper  course  to  be  pursued, 
"  where  a  sale  is  made  to  delay,  hinder  and  defraud  creditors,  the 
proper  manner  to  test  the  validity  of  the  transaction  is  by  a  judicial 
sale  at  the  suit  of  one  or  more  of  the  creditors."  It  was  never 
intended  by  the  grant  of  equity  jurisdiction  to  take  away  the  com- 
mon law  right  of  trial  by  jury  in  cases  in  which  by  the  ordinary 
practice  it  is  competent  to  determine  the  rights  of  parties  in  that 
manner,  and  when  full  redress  can  be  obtained  by  that  means.  The 
Supreme  Court  in  a  very  recent  case  has  taken  occasion  to  express 
its  disinclination  "  to  encourage  what  appears  to  be  a  growing  ten- 
dency to  settle  by  bill  in  equity  questions  which  properly  should  be 
tried  in  an  ejectment:  "  Fox's  Appeal,  11  W.  N.  C.  237.  The  only 
case  in  the  reports,  so  far  as  I  am  aware,  which  presents  any  appear- 
ance of  departure  from  the  settled  practice  of  testing  the  validity 
of  a  deed  alleged  to  be  fraudulent  as  to  creditors  by  a  sheriff's  sale 
and  an  action  of  ejectment  is  the  case  of  Fowler^a  Avpeal,  6  Norris, 
449,  but  the  circumstances  of  that  case  were  so  peculiar  that  it  may 
fairly  be  regarded  not  as  a  departure  from,  but  rather  as  an  exception 
to  the  general  rule.  I  see  no  reason  to  suppose  that  it  was  intended 
by  that  case  to  overturn  the  long-established  practice  in  this  respect, 
and  to  draw  into  equity  every  case  of  a  contested  deed  where  a 
creditor  has  a  full  and  adequate  remedy  at  law  by  the  old  and  well 
established  method  of  proceeding  in  such  cases.  In  Fowler's  Appeal 
the  debtor  who  was  alleged  to  have  made  the  fraudulent  convey- 
ance was  dead.  He  was  domiciled  at  the  time  of  his  death  in 
another  State,  and  there  was  neither  executor,  administrator,  nor 
other  representative  to  be  sued.  Under  these  circumstances  a  bill 
against  the  fraudulent  grantee  was  maintained,  the  court,  however, 
expressly  declining  to  discuss  the  question  whether  the  bill  could 
have  been  maintained  if  the  debtor  had  been  alive.  Doubtless  a  bill 
might  be  sustained  in  equity  for  discovery  where  that  is  a  necessary 
part  of  the  plaintiff's  remedy,  but  in  such  cases  as  this  such  a  bill 
might  have  been  filed  under  the  act  of  1836  as  a  mere  adjunct  to  the 
action  to  compel  discovery  in  aid  of  the  judgment  and  execution.  In 
the  present  case,  however,  no  discovery  is  sought.  The  bill  does  not 
pray  for  any  discovery  whatever.  Nor  cloes  the  plaintiff  stand  in  need 
of  any  injunction,  for,  as  is  truly  said  in  the  answer,  having  levied 
upon  and  condemned  the  land  it  could  not  be  conveyed  or  encum- 
bered to  his  prejudice.  We  think  therefore  that  the  objection  to  the 
present  method  of  proceeding  taken  by  the  defendants  is  well  taken, 
and  that  the  fact  involved  in  the  voluminous  depositions  presented 
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to  us  ought  to  be  decided  by  a  jury  according  to  the  regular  and 
accustomed  method  of  proceeding  in  such  cases  and  not  by  the  court 
The  defendants  ought  not  to  be  deprived  of  their  right  to  a  trial 
by  jury  in  a  case  where,  if  the  plaintiff  had  proceeded  according 
to  the  usual  methods  adopted  in  such  cases,  they  would  have  been 
entitled  to  such  trial.  The  plaintiff  has  acquired  a  lien  upon  the 
land  by  his  execution  which  cannot  be  displaced.  He  has  only  to 
go  on  with  it  in  order  to  obtain,  if  he  is  entitled  to  it,  full  redress 
in  a  court  of  law  for  the  grievance  of  which  he  complains  here.  In 
our  opinion,  that  is  his  proper  forum.  The  objection  tiiken  to  this 
proceeding  by  the  defendants  before  the  master  ought  to  have  been 
sustained.  It  was  not  their  duty,  as  the  master  seems  to  liave  sup- 
posed, to  put  the  plaintiff  to  an  election  whether  he  would  proceed 
at  law  or  m  equity.  They  had  a  right  tostand  upon  their  objection. 
The  defendants  were,  however,  remiss  in  notmalcing  their  objection 
before  the  plaintiff  had  incurred  the  expense  of  the  proceedings 
before  the  examiner  and  master.  If  the  bill  had  been  demurred  to 
that  expense  would  have  been  saved.  The  defendants  must  there- 
fore pay  the  costs  of  these  references. 

Ordered  that  the  bill  be  dismissed,  that  the  defendants  nay  the 
costs  of  the  references  to  the  examiner  and  master  and  that  the 
plaintiff  pay  all  other  costs. 

Loui8  F.  Benson^  Esq.,  for  plaintiffs. 

James  D,  Bennett^  Esq.,  for  defendant. 

[Leg.  Int,  Vol.  39,  p.  169.] 

Blakiston  v8,  American  Life  Insurance  Company, 

Forfeiture  of  a  policy  of  insurance  for  non-payment  of  preniium  when  due  is  waived 
on  proof  of  a  general  custom  of  insurance  companies  to  accept  premiums  after  they 
become  due,  and  it  is  not  necessary  to  show  that  the  defendant  adopted  such  a  cus- 
tom. 

The  authority  of  the  asrent  to  give  the  time  may  be  inferred  from  the  course  of  deal- 
ing between  the  parties. 

Sur  rule  for  a  new  trial.     Opinion  delivered  April  29,  1882,  by 
Elcock,  J. — ^The  plaintiff,  in  1866,  procured  a  policy  from  the 
company  defendant  upon  his  life  in  the  sum  of  85,000,  through  an 
agent  at  Chestertown,  Maryland,  at  a  stipulated  annual  premium. 

This  premium,  for  the  first  two  or  three  years,  was  paid  punctu- 
ally at  the  time  it  fell  due,  August  8th  of  each  year,  but  for  the  last 
five  years  the  agent  at  Chestertown  gave  time  to  plaintiff  to  pay 
over  thirty  days  after  the  time  when  the  premium  fell  due.  Plain- 
tiff made  his  last  payment  about  the  latter  part  of  September, 
1875,  receiving  from  the  agent  the  receipt  of  the  defendant  issued 
at  the  main  office  and  forwarded  to  the  agent.  Upon  reporting  the 
fact  of  the  delay  in  the  last  payment  to  the  company,  it  claimed  a 
forfeiture  of  the  policy,  and  instructed  the  agent  to  return  tlie  pre- 
mium to  the  plaintiff,  who  thereupon  waited  upon  the  plaintiff  and 
asked  to  examine  the  receipt,  which,  having  thus  obtained  posses- 
sion of,  he  retained,  and  thereupon  returned  to  plaintiff  the  amount 
of  the  premium,  with  the  remark  that  the  company  would  not  ac- 
cept it.     The  present  suit  is  to  recover  back  the  premiums  paid  on 
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the  forfeited  policy:  Vide  Helm  vs.  The  Insurance  Company,  11  P.  F. 
Smith,  107.  Tlie  verdict  of  the  jury  was  in  favor  of  plaintiff  for 
tlie  amount  of  the  premiums  paid  less  an  amount  allowed  for  in- 
surance while  the  risk  continued. 

The  defendant  claims  a  forfeiture  upon  the  clause  inserted  in  the 
conditions  of  the  policy  that  '*  Agents  are  not  authorized  to  make 
contracts  for  the  company,  nor  to  write  upon  the  policy,  except  his 
signature  when  necessary  to  the  first  receipt  or  premium,  nor  to 
waive  forfeiture  of  the  same." 

On  each  receipt  given  by  the  company  there  was  printed  thereon 
the  following  notice ; 

"  It  is  understood  and  agreed  that  unless  the  next  premium  shall 
be  paid  on  or  before  the  day  it  becomes  due,  at  12  o'clock  noon,  the 
policy  will  be  forfeited  and  void." 

It  is,  however,  claimed  by  plaintiflf  that  a  general  custom  existed 
for  insurance  companies,  notwithstanding  such  conditions  as  those 
expressed  in  the  policy,  to  accept  premiums  after  they  fell  due 
when  the  insured  continued  in  good  health,  and  this  custom  was 
proved  to  the  satisfaction  of  the  jury. 

It  is  well  settled  by  our  Supreme  Court,  in  Hdm  vs.  Insnrance 
Company,  11  P.  F.  Smith,  107,  and  Girard  Life  and  Trust  Company 
vs.  jV.  Y.  Mutual  Life  Insurance  Company,  38  I^eg.  Int.  194,  that  a 
general  custom  may  be  proved  to  exist  that  insurance  companies 
receive  premiums  after  they  become  due,  and  that  consequently  the 
forfeiture  contemplated  by  the  terms  of  the  policy  was  waived. 
Forfeitures,  finding  no  favor  under  the  law,  can  thus  by  custom  be 
regarded  as  waived  by  the  company.  It  is  but  a  reasonable  rule, 
and  it  would  seem  beneficial  to  the  insurance  company.  Its  risk 
is  not  increased  while  good  health  continues  with  the  insured,  and 
it  has  the  advantage  of  a  continued  policy.  The  wrong  which 
would  be  done  by  a  rigorous  exercise  of  the  right  of  forfeiture  of 
policies  whose  premiums  remain  but  for  a  few  days  overdue,  would 
be  so  sweeping  in  extent  that  the  business  would  be  reduced  to  a 
mere  shadow  of  what  it  is.  In  what  spirit  of  fairness  can  it  be  said 
that  an  insurance  company,  after  the  receipt  of  nine  annual  pre- 
miunife",  can  arbitrarily  avoid  their  contract  to  insure^  and  confiscate 
the  money  paid  on  the  faith  of  it?  Such  a  scheme  is  repugnant  to 
fair  dealing  and  justice.  Regarding  the  case  indepenaent  of  this 
question,  equity  would  favor  the  plaintiff,  for  it  appears  from  the 
course  of  dealing  for  the  greater  part  of  the  time  while  this  policy 
was  running  that  the  defendant  accepted  the  premiums  long  after 
they  fell  due,  thus  lulling  him  to  an  indifference  as  to  the  time  of 
payment,  he  taking  the  risk  of  dying  between  the  time  the  premium 
fell  due  and  the  time  of  payment.  Nor  can  the  defendant  with  any 
grace  say  its  agent  had  no  power  to  grant  this  extension  of  time  of 
payment,  when  it  accepted  them  long  after  the  time  they  fell  due, 
and  thus  ratified  what  is  now  claimed  as  the  improper  act  of  the 
agent.  Why,  then,  was  .this  last  payment  any  worse  than  numbers 
of  the  former  ones?  And  if  return  one  of  tliem,  why  not  return 
all,  when  they  all  stand  alike?  The  agent  did  give  the  time,  and 
the  company  accepted  the  mone}'  afterwards,  why  now  question  the 
authority  to  give  the  time  ? 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  317 


But  it  is  contended  by  the  learned  counsel  for  defendant  that 
it  must  be  shown  affirmatively,  tliat  independent  of  the  particular 
transactions  between  the  plaintitt'  and  defendant,  that  defendant 
adopted  this  custom.  We  fail  utterly  to  see  the  lode  of  such  an 
argument,  because  to  admit  such  a  proposition  would  be  to  abolish 
tlie  necessity  of  any  proof  of  a  general  custom  in  any  case  and 
leave  the  law  to  exist  upon  proof  of  the  particular  custom  between 
the  parties,  a  subject  always  determined  necessarily  when  the  ques- 
tion of  the  existence  of  a  custom  is  questioned.  That  the  evidence 
must  be  clear,  uncontradicted  and  distinct  is  without  doubt,  but 
that  it  requires  any  greater  number  of  witnesses  to  establish  it 
than  any  other  question,  is  a  fallacy.  The  notice  printed  upon  the 
receipts  given  by  the  defendant  are  evidence  of  notice  by  the  com- 
pany, but  as  they  are  not  stipulated  for  in  the  policy,  and  as  they 
amnot  l»e  construed  of  more  effect  than  a  condition  attached 
thereto,  and  as  their  effect  had  previously  been  waived  by  the  de- 
fendant accepting  the  premium  after  due,  such  evidence  becomes 
of  little  importance  to  the  defendant. 

It  is  true  that  the  Supreme  Court  of  the  United  States,  in  Thomp- 
son vs.  The  Knickerbocker  Life  Insurance  drmpany^  3  Morrison's 
Transcript  of  U.  S.  S.  C.  cases,  December  19,  1881,  decided  that 
the  acceptance  of  the  premium  after  it  fell  due  was  a  mere  act  of 
voluntary  indulgence  on  the  part  of  the  company,  and  that  it  could 
not  be  construed  as  a  permanent  waiver  of  the  clause  of  forfeiture; 
but  in  that  case  we  gather  from  the  meagre  report  presented  to  us 
that  a  premium  note  given  by  the  insured  remained  unpaid  at  the 
time  of  his  death,  and  it  was  set  up  by  his  widow  for  whose  benefit 
the  policy  was  issued  that  she  was  ignorant  of  the  outstanding 
note,  and  that  at  the  time  it  fell  due  the  decedent  was  sick,  and 
mentally  and  physically  unable  to  attend  to  his  business,  and  con- 
tinued so  until  the  time  of  his  death,  he  having  died  November  3, 
1874,  and  his  premium  was  due  January  24,  1874,  nearly  ten 
months  previous.  And  the  offer  was  to  show  that  it  was  the  cus- 
tom of  the  company  to  give  days  of  grace,  to  wit,  thirty  days,  for 
the  payment  of  premium  notes.  Whilst  in  the  present  case  the 
evidence  went  to  show  that  the  custom  was  to  accept  premiums 
after  they  fell  due  while  the  insured  continued  in  good  health. 
Whilst  the  language  of  Justice  Bradley  is  very  sweeping  in  its 
scope,  it  is  very  apparent  that  there  is  a  wide  difference  between 
the  case  then  decided  and  our  Pennsylvania  cases.  At  all  events, 
being  bound  to  follow  the  decisions  of  our  Supreme  Court  and  not 
those  of  the  United  States  Supreme  Court,  except  upon  questions 
arising  under  the  Federal  laws  and  the  constitution  of  the  United 
States,  we  must  leave  to  the  supreme  tribunal  of  our  State  the  ques- 
tion whether  it  will  modify  or  alter  the  law  in  consonance  with  the 
judgment  of  any  other  tribunal. 

Rule  discharged. 

Franklin  Swayne^  Esq.,  for  plaintiff. 

Isaac  and  Henry  Hazlehursty  Esqs.,  for  defendant. 
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[Leg.  Int.,  Vol.  39,  p.  178.] 

Lanck  v8.  Deacon. 

Afler  notice  of  agency  in  a  party  selling  goods,  the  purchaser  is  bound  to  look  to  the 

authority  of  the  agent. 
If  plaintiff  being  a  member  of  a  copartnership  brings  suit  in  his  own  name  for  goods 

snipped  by  the  copartnership,  and  mixed  with  some  of  his  own,  if  before  trial  it  is 

shown  that  he  acquired  the  title  from  the  copartnership  to  the  goods  in  question,  he 

can  maintain  the  action. 

Sur  rule  for  a  new  trial.     Opinion  delivered  May  6, 1882,  by 

Elcock,  J. — This  action  was  to  recover  for  certain  lumber  sold 
by  plaintiff  to  defendant.  The  parties  had  been  dealing  through 
Hulings  &  Bolton,  commission  merchants,  up  to  about  June,  1876. 
The  arrangement  prior  to  that  date  had  been  that  plaintiflf  should 
ship  such  lumber  as  was  ordered,  and  accept  the  notes  or  commer- 
cial paper  of  the  defendant's  customers  to  whom  tiie  lumber  was 
sold  by  him  without  his  indorsement.  The  lumber  thus  shipped 
was  all  consigned  and  charged  to  Hulings  &  Bolton,  and  they  re- 
mitted to  plaintiff  the  commercial  paper  thus  received  by  them  from 
defendant.  The  arrangement  continued  until  Hulings  &  Bolton 
became  indebted  in  a  large  sum  to  plaintiff,  when  that  firm  dis- 
solved, and  Bolton  continued  the  business,  but,  as  is  alleged  by 
plaintiff,  under  a  difl'erent  arrangement,  whereby  he  was  to  ship 
direct  to  the  defendant  and  collect  direct  from  him.  Whether  this 
change  in  the  mode  of  dealing  was  made  known  to  the  defendant 
was  the  main  point  in  the  case,  the  importance  of  which  is  ap- 
parent, as  after  this  new  arrangement  was  made  between  plaintiff 
and  Bolton,  he,  Bolton,  continued  to  remit  notes  of  the  defendant's 
customers  received  from  him  to  the  plaintiflf,  who  applied  them  as 
credit  on  his  open  account  with  Hulings  &  Bolton.  Nothing  was 
said  as  to  what  invoices  the  notes  applied,  nor  were  there  any  in- 
dications that  they  had  come  from  the  defendant  save  in  one  in- 
stance where  the  note  bore  the  indorsement  of  the  defendant  The 
plaintiff  had  no  instructions  as  to  applying  the  credit 

The  plaintiflT's  claim  was  for  lumber  shipped  between  June  5 
and  June  26,  1876,  and  the  testimony  went  to  show  that  on  the 
first  shipment  under  the  new  arrangement  the  bill  for  the  lumber 
was  sent  direct  to  the  defendant,  who  on  June  9  wrote  to  plaintiflf 
as  follows : 

"  Philadelphia,  June  9,  1876. 
"  Messrs.  Lance  &  Teal,  Easton,  Pa. 

"Gents: — I  have  just  received,  per  mail,  a  bill  from  you  for  car 
2766  poplar  lumber,  which  must  be  a  mistake,  as  I  am  not  aware 
of  having  bought  any  lumber  of  you.     Very  respectfully,  yours, 

'*H.  R.  Deacon." 

To  which  the  plaintiflf  replied  as  follows : 

[Letter-heading  of  W.  H.  Lance.] 

**  Easton,  Pa.,  June  10,  1876. 
"  Howard  R.  Deacon,  Esq. 
"  Dear  Sir  : — I  received  an  order  for  several  car  loads  of  walnut 
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lumber ;  the  one  of  poplar  sent  you  on  N.  L.,  No.  2766,  and  one  of 
ash,  also  several  car-loads  of  pine  (uppers  and  fencing),  through 
Messrs.  Hulings  &  Bolton.  I  have  several  more  of  these  on  the  way 
and  loading,  and,  having  received  notice  of  the  dissolution  of 
Messrs.  H.  and  B.,  and  had  an  interview  with  Mr.  Bolton,  who  will 
continue  to  act  for  me  for  the  sale  of  my  lumber,  I  have  sent  the 
hill  for  the  poplar  directly  to  you,  according  to  my  new  arrange- 
ment with  Mr.  Bolton,  and  by  his  own  suggestion.  Hoping  that 
this  explanation,  as  well  as  the  lumber  sent  and  on  the  way,  may 
be  entirely  satisfactory,  I  am,  sir,  Very  truh',  yours, 

^'W.H.  Lance." 
"  P.  S.— Not  Lance  &  Teal." 

Which  occasioned  another  letter  from  defendant  under  date  of 
June  20,  as  follows : 

"Philadelphia,  June  26,  1876. 
"  Mr.  W.  H.  Lance,  Enston,  Pa. 

"Dear  Sir: — I  am  still  in  receint  of  bills  from  your  house  for 
lumber  which  I  have  not  purchased  from  you ;  I  do  not  know  you 
in  the  transaction,  and  prefer  to  receive  the  bills  from  the  party  I 
purchase  of,  as  in  fact  I  do.  I  have  no  account  on  my  books  with 
you  at  all,  and  purchase  the  lumber  direct  from  Mr.  Bolton,  and 
settle  with  him  for  it,  without  knowing  or  caring  where  he  pur- 
chases it.  You  can  send  your  bills  to  the  party  to  whom  you  sell 
the  lumber,  and  such  of  it  as  he  sells  me  he  sends  me  bills  for. 

"  Respectfully,  yours,  H.  R.  Deacon." 

It  thus  becomes  evident  that  whilst  defendant  continued  to  re- 
ceive the  lumber  he  objected  to  paying  to  any  one  save  the  commis- 
sion merchant,  and  this,  after  notice,  as  set  forth  in  the  letter  of 
June  10,  and  in  the  parol  testimony,  that  plaintiff  had  called  at 
defendant's  place  of  Dusiness  early  in  June,  and  that  he  had  re- 
ceived, in  answer  to  inquiries  made  by  him,  only  complaints  that 
his  shipments  were  not  fast  enough. 

The  question  was  left  to  the  jury  whether  from  this  evidence  the 
defendant  had  notice  of  the  change  of  the  business  relations  be- 
tween plaintiff  and  Hulings  <fe  Bolton,  and  if  he  had,  and  paid 
money  to  the  commission  men  which  was  not  account^^d  for  in 
payment  of  the  account  claimed,  then  defendant  did  it  at  his  own 
risk. 

Defendant  undoubtedly,  after  notice  of  an  agency  with  the  party 
with  whom  he  w\is  dealing,  was  bound  to  look  to  the  authority  of 
the  agent,  and  he  cannot  blindly  close  his  eyes  to  the  plaintiff's 
title  to  the  goods  after  having  received  them  direct  from  him,  and 
after  the  notice  given  in  the  letter  of  June  10.  We  see  no  error, 
therefore,  in  submitting  that  question  to  the  jury  upon  the  evi- 
dence. 

But  it  was  argued  that  upon  the  whole  account  the  plaintiff  had 
received  commercial  paper  sufficient  to  cover  the  whole  account  of 
Hulings  &  Bolton  and  the  shipments  of  June,  1876.  The  testimony 
does  not,  however,  support  this,  for  we  fail  to  find  any  notes  or. 
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drafts  which  can  be  considered  in  any  manner  as  applying  to  the 
shipments  of  June,  while  the  account  as  between  Huhngs  &  Bolton 
and  the  plaintiff  is  an  indebtedness  due  plaintiff  of  over  $20,000, 
so  that  plaintifT,  in  the  absence  of  any  instruction  or  knowledge, 
upon  receiving  notes  from  Hulings  &  Bolton,  or  Bolton  after  June, 
had  a  perfect  right  to  credit  them  in  the  existing  indebtedness  of 
Hulings  &  Bolton  to  him,  and  that  particularly  as  from  their  dates 
it  was  evident  they  could  not  have  been  in  payment  of  the  June 
shipments. 

It  was  also  argued  by  the  learned  counsel  for  defendant  that  a 
settlement  liad  been  made  of  all  accounts  between  the  parties  in 
August,  1876.  It  appears  that  at  the  end  of  the  usual  credit  the 
plaintiff  called  upon  defendant  for  payment  of  the  June  shipments, 
which  defendant  refused,  claiming  the  right  to  settle  with  Bolton. 
Tiie  plaintiff  called  upon  Bolton,  who  gave  him  an  order  on  de- 
fendant as  follows : 

"  Mr.  H.  R.  Deacon, 

"Dear  Sir -.—Please  pay  Mr.  W.  H.  Lance  balance  in  full  due 
me  for  lumber  sold  you.  "Alfred  Bolton." 

On  presenting  the  order  to  the  defendant,  the  ledger  account  of 
the  defendant  with  Bolton  was  exhibited  to  plaintiff,  and  a  balance 
shown  in  Bolton's  favor  for  $68.60,  which  was  paid  to  plaintiff 
under  the  ord^r,  and  for  which  he  gave  defendant  a  receipt  as  for  a 
balance  due  Bolton.  Whether  that  account  included  the  lumber 
shipped  in  June  was  not  apparent,  or,  even  if  it  did  so  exhibit  it^ 
it  was  not  an  account  as  against  the  plaintiff,  or  to  which,  in  any 
manner,  he  was  bound.  It  was  an  account  with  the  commission 
merchant,  in  which  plaintiff  was  justified  in  taking  any  balance 
due.  To  suppose  that  a  man  claiming  payment  for  shipments  of 
goods,  amounting  to  over  four  thousand  dollars,  would,  without 
any  well-founded  doubt  or  reason,  accept  in  its  payment  a  balance 
on  another  person's  account  in  so  trifling  an  amount  would  be  too 
flimsy  a  pretext  to  require  serious  consideration. 

A  technicjil  objection  was  also  raised  upon  the  trial  as  to  the 
plaintiff's  right  to  maintain  the  action.  It  appeared  that  the  plain- 
tiff had  a  partner  named  Munson  in  certain  business  operations  in 
Michigan,  from  which  place  a  portion  of  the  lumber  came,  and 
which  had  belonged  to  the  firm  of  Lance  &  Munson ;  but  it  ap- 

E eared  that,  after  the  shipments,  the  plaintiff  and  his  copartners 
ad  a  settlement,  in  which  the  defendant's  account  was  charged  to 
plaintiff,  and  it  was  thus  assigned  by  Munson  to  him.  This  was 
after  this  action  was  brought  Whilst  it  is  undoubtedly  correct 
that  one  partner  cannot  sue  in  his  own  name  for  debt  due  a  copart- 
nership, yet  it  is  equally  clear  that  if  he  afterwards  acijuires  the 
title  of  his  copartner  to  the  right  in  question  his  title  is  perfect 
The  uncontradicted  evidence  in  this  case  was  that  plaintiff  nad  so 
acquired  the  title,  and  the  jury  were  instructed  that  he  had  the 
right  to  maintain  this  action.  *We  see  no  error  in  this,  for  if  the 
action  had  been  commenced  in  the  name  of  the  copartnership  for 
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the  portion  of  the  goods  said  to  belong  to  the  copartnership,  and  it 
appeared  that  the  copartnership  right  became  vested  in  the  indi- 
viaual,  an  amendment  under  our  statute  would  be  allowed  to  adapt 
the  action  to  the  right;  besides  the  point  has  no  merit,  as  all  the 
dealings  were  with  the  plaintiff  as  an  individual ;  no  other  demand 
was  made  against  defendant,  nor  any  question  raised  as  to  the  par- 
ticular lumber  said  to  belong  to  the  copartnership. 

The  rule  for  a  new  trial  is  discharged. 

/.  R.  Adams  and  2>.  IK  Sellers,  Esqs.,  for  plaintiff. 

M.  H,  Todd,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  178.J 

Brown  vs,  Pennsylvania  Railroad  Company. 

Where  a  life  is  lost  at  a  pul>1ic  crossing  of  a  railroad,  and  the  only  evidence  of  the 
cause  of  the  accident  is  the  finding  of  a  foot  of  the  deceased  in  an  opening  or  ^om 
space  at  the  side  of  the  track,  it  is  enough  evidence  to  go  to  the  jury  as  to  whetlier 
it  was  occasioned  by  defendant's  negligence. 

Sur  rule  to  take  off  non-suit.  Opinion  delivered  May  6,  1882,  by 
EixjocK,  J. — ^The  plaintiff's  daughter,  aged  fourteen  years,  was  sent 
by  her  mother,  who  resided  on  Wayne  street,  to  a  store  at  the  corner 
of  Wayne  street  and  Trenton  avenue,  whereby  she  was  obliged  to 
cross  the  road  of  the  defendant  Returning  from  the  store  to  her 
home  she  was  struck  by  the  engine  of  a  passenger  train  on  defend- 
ant's road  and  killed.  Where  sne  crossed  there  was  laid  a  flooring 
or  planking  level  with  the  track  for  the  passage  of  vehicles,  but  no 
footway  was  provided  for  people  to  cross.  On  the  trial  the  plaintiff 
was  non-suited  because  there  appeared  no  direct  affirmative  evi- 
dence of  how  the  accident  occurred.  The  girl  was  seen  by  one  wit- 
ness sttmding  between  the  rails  stooping  as  if  doing  something  with 
her  shoe  or  foot,  and  in  a  moment  or  two  afterwards  was  struck  by 
the  engine  and  her  body  torn  in  pieces,  and  the  foot  of  the  girl  wa» 
found  between  one  of  the  rails  and  the  planking  of  the  carrij\ge-way 
in  an  open  or  worn  space.  How  the  foot  got  there  does  not  appear. 
Whether  it  resulted  from  the  blow  of  the  engine  or  was  cauglit  by 
accident,  or  inserted  by  the  girl  for  play,  is  a  mere  conjecture,  and 
the  question  is  consequently  narrowed  to  the  point  whether  under 
sucli  circumstances  enough  is  shown  to  go  to  the  jury  upon  which 
they  can  presume  evidence  of  negligence  against  the  defendant. 
The  degree  of  care  required  under  the  circumstances  was  the  main- 
tenance of  a  good  roadway  at  this  public  crossing  free  from  ob- 
struction or  danger  independent  of  the  running  of  the  trains.  No 
negligence  was  imputed  to  those  in  charge  of  the  train,  as  the  engine 
whistle  was  blown  some  distance  up  the  road,  was  easily  heard,  and 
being  clear  daylight  the  engine  could  be  seen  a  mile  away. 

The  negligence  is  to  be  presumed  from  the  fact  that  a  foot  of  the 
girl  was  found  inserted  in  a  hole  or  space  in  the  planking  close  to 
the  railway  track.  There  was  plenty  of  space  to  walk  and  avoid 
this  hole,  and  if  the  foot  was  inserted  it  does  not  appear  how  there 
could  be  any  difficulty  in  its  being  released  immediately.  On  this 
showing  must  we  send  the  case  to  a  jury  to  award  damages. 

51  Vol.  15  • 
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It  was  held  in  Lehigh  Valley  Railroad  vs.  HaU^  61  Penna.  St.  361, 
that  if  a  man  be  found  dead  at  a  railroad  crossing  having  been 
killed  by  a  train,  the  question  whether  he  was  lawfully  on  the  rail- 
road, and  whether  his  own  negligence  contributed  to  his  death 
must  be  submitted  to  the  jury.  To  elucidate  the  theory  the  law 
presumes  that  every  one  injured,  through  their  love  of  life,  and  the 
instinct  of  preservation,  did  all  they  could  to  prevent  an  accident, 
and  it  would  therefore  appear  to  follow  that  ii  any  theory  can  be 
assigned  save  concurrent  negligence,  for  the  cause  of  the  accident, 
that  the  question  as  to  the  negligence  of  the  defendant  must  be  left 
to  the  jury.  This  view  is  strengthened  by  a  recent  decision  of  the 
Supreme  Court  in  Moore  vs.  Railroad^  11  W.^.  C.  310,  where  the  ac- 
cident was  upon  this  same  road,  and  only  a  short  distance  from  the 
scene  of  the  accident.  There  a  boy  was  running  along  a  track  be- 
tween two  streets  in  a  thickly  populated  part  of  the  city,  and  whilst 
the  Supreme  Court  sustained  the  non-suit  entered  in  the  court  below, 
it  was  on  the  ground  that  the  boy  was  running  along  the  track  and 
not  crossing  it  for  business  at  a  regular  crossing.  It  would  seem, 
from  the  tenor  of  the  opinion  in  that  clise,*that  if  the  boj'  ha'd  been 
crossing  the  track  at  a  regular  public  crossing,  the  question  should 
be  submitted  to  the  jury. 

Without  stopping  to  discuss  the  refinements  between  cases  pre- 
viously decided,  the  two  cases  referred  to  so  closely  govern  the  prin- 
ciples of  this  case  that  we  are  bound  to  follow  them  and  submit  the 
fiacts  to  a  jury  for  determination. 

The  rule  to  take  oflf  the  non-suit  is  therefore  made  absolute. 

F,  E,  Breioster  and  John  J,  Clark,  Esqs.,  for  plaintiff. 

D.  W,  Sellers,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  189.1 

Commonwealth  ex  rd.  Lewellen  vs.  Wislkr  &  Grim. 

A  writ  of  quo  warranto  cannot  issue  at  the  sagyifestion  of  a  private  relator  who  has  no 
private  grievance  to  redress;  the  mere  fact  that  he  is  a  citizen  and  taxpayer  is  not 
sufficient. 

Rule  for  a  writ  of  quo  warranto.  Opinion  delivered  May  15, 
1882,  by 

Briggs,  J. — ^The  allowance  of  this  writ  is  objected  to  by  the  re- 
spondents because  the  relator  has  no  interest,  not  common  to  every 
other  citizen  of  the  Nineteenth  ward  of  this  city,  in  the  question 
whether  the  respondents  are  properly  exercising  the  functions  of 
councilmen  of  said  ward  by  proper  authority  or  not 

The  relator^s  suggestion  and  complaint  do  not  show  that  he  has  a 
special  interest  in  either  of  said  offices.  He,  however,  founds  his 
n^ht  to  the  writ  upon  the  fact  that  he  is  a  citizen  and  taxpayer  of 
said  ward. 

Is  this  sufficient?  In  the  case  of  the  Commonwealih  vs.  Meeser,  8 
Wright,  341,  decided  in  1863,  the  question,  in  view  of  the  peculiar 
circumstances  of  that  case,  subject  to  some  doubt,  was  answered  in 
the  affirmative.  If  the  law  were  now  as  expressed  in  that  case  we 
would  have  no  hesitation  in  allowing  the  writ  in  these  cases,  leaving 
the  peculiar  features  of  the  cases  to  be  passed  upon  in  determining 
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the  issue  raised  by  the  answer.  In  three  years  later,  to  wit,  in  1867, 
the  court  in  the  case  of  the  Commonwealth  vs.  Clvley^  6  P.  F.  Smith, 
270,  overcame  whatever  scruples  they  had  in  granting  the  writ 
against  Meeser,  and  declared  without  any  qualification  the  law  to 
be  that  this  writ  cannot  be  issued  upon  the  petition  of  a  citizen 
having  no  right  to  the  office  put  in  question.  In  such  case  the  at- 
torney-general is  the  functionary  to  invoke  the  writ  In  the  case 
of  Commonwealth  vs.  Cluley  the  suggestion  clearly  set  forth  that  the 
respondent  was  illegally  exercising  the  prerogatives  of  the  office. 
The  court,  nevertheless,  denied  the  writ  on  the  ground  that  the  re- 
lator had  no  right  to  the  office,  and  hence  could  not  question  the 
respondent's  right  to  it,  adding:  "This  court  has  construed  the 
words  any  person  or  persons  desiring  to  prosecute  the  same," 
(meaning  the  writ,)  "  to  mean  any  person  who  has  an  interest  to  be 
affected.  They  do  not  give  a  private  relator  the  right  in  a  case  of 
public  right  involving  no  individual  grievance." 

The  doctrine  of  Comrtionwealth  vs.  Cluley  is  recognized  in  Common' 
wealth  vs.  Swanky  20  P.  F.  Smith,  156,  wherein  the  court  says :  "  The 
objection  that  the  writ  can  only  issue  at  the  suggestion  of  the  attor* 
ney-general,  and  not  of  a  private  relator,  is  not  sustained.  This 
would  be  true  according  to  Comm/ynweaUh  vs.  Cluley^  6  P.  F.  Smith, 
270,  and  the  cases  cited,  had  the  relator  here  shown  no  private  in- 
terest in  himself."  These  decisions  of  the  Supreme  Court  govern 
and  rule  analogous  cases. 

The  relator  m  these  cases  showing  that  he  has  no  private  griev- 
ance to  redress,  has  no  right  to  moot  a  question  which  concerns  only 
the  public  or  its  authorized  officer — the  attorney-general. 

To  the  same  effect  is  the  case  of  CommonweaUft  vs.  Home^  10  Phila. 
164.    It  therefore  follows  that  this  rule  cannot  be  made  absolute. 

Writ  denied. 

Imac  H,  Shields^  Esq.,  for  relator. 

Charles  Henry  JoneSy  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  190.] 

Rex  v8.  Nei^on. 

When  Jadgment  is  entered  bj  yirtae  of  a  warrant  of  attorney,  no  deolaratfon  h  neoes- 
Barj,  though  the  iustrament  itself  expressly  provides  that  one  shall  be  filed. 

Rule  to  strike  off  judgment.  Opinion  delivered  May  15, 1882,  by 
Briggs,  J. — It  is  objected  as  against  this  judgment  that  no  dec- 
laration has  been  filed,  as  required  by  the  authority  in  the  instru- 
ment to  confess  the  judgment  Notwithstanding  this  objection,  we 
think  the  judgment  is  properly  entered  in  accordance  with  the  pro- 
visions of  the  act  of  February  24, 1806.  This  act  expressly  dispenses 
with  the  necessity  of  filing  the  declaration,  and  yet  gives  the  judg- 
ment the  same  force  and  effect  as  if  a  declaration  had  been  filed : 
Bright.  Dig.  825,  pi.  32.  That  such  is  the  proper  construction  ia 
shown  by  high  authority :  Mmxtdius  vs.  McmteliuSy  Brightly,  79. 

The  defendant's  deposition  cannot  be  considered,  as  the  plaintiff 
since  the  entry  of  the  judgment  has  died,  and  his  administrator  has 
been  substituted  on  the  record. 
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Rule  discharged. 

0.  WetherUl,  Esq.,  for  rule. 

John  H.  Fow,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  190.] 

Betz  v8.  Valer. 

The  acts  of  an  attorney-at-law,  done  in  his  capacity  as  an  officer  of  the  court,  trill  be 
presumed  to  be  authorised  by  his  client.  If  there  is  any  doubt  upon  this  point,  the 
proper  test  is  to  rule  him  to  file  his  warrant  of  attorney. 

Rule  to  strike  oflf  judgment.    Opinion  delivered  May  15, 1882,  by 

Briggs,  J. — The  defendant  seeks  to  strike  the  judgment  from  the 
record,  because  the  record  shows  no  authority  from  the  defendant 
to  the  attorney  appearing  and  acting  for  the  latter,  to  confess  the 
judgment.  This  is  the  sole  ground  of  his  motion,  for  he  exhibits 
no  evidence  to  us  to  show  that,  in  point  of  fact,  the  authority  claimed 
by  the  attorney  was  not  given. 

An  examination  of  the  record  shows  the  judgment  to  be  regular 
in  form,  and  is  one  over  which  the  court  has  jurisdiction. 

This  being  so,  the  law  presumes  that  the  jjroceedings  leading  to 
the  judgment  were  supported  by  the  requisite  legal  authority: 
Gramas  Appeal,  4  Watts,  43 ;  Case  of  Windsor  Tovmship,  9  Watts,  248 ; 
Crorrdien  vs.  Brink,  5  Casey,  522 ;  Steele  vs.  Herringion,  1  Grant,  442 ; 
Morgan  vs.  Neville,  24  P.  P.  Smith,  52.  Indeed,  if  this  were  not  so, 
our  judgments,  instead  of  being  self-sustaining,  would  not  be  worth 
the  paper  on  which  they  are  recorded. 

We  are  bound,  therefore,  to  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  the  attorney  acting  for  the  defendant  had  proper 
warrant  for  what  he  did. 

An  attorney-at-law  stands  in  quite  a  diflferent  relation  to  the 
courts  and  to  suitors  before  the  courts  from  one  who  claims  to  be 
acting  as  attorney  in  fact  or  as  the  mere  agent  of  another.  The 
former  is  an  officer  of  the  court,  made  so  under  an  net  of  assembly. 
Before,  however,  he  can  become  such,  he  must  take  an  oath  or  affir- 
mation that  he  will  behave  himself  in  the  office  of  an  attorney  within 
this  court,  according  to  the  best  of  his  learning  and  ability,  and  with 
all  due  fidelity  as  well  to  the  court  as  to  the  client ;  that  he  will  use 
no  falsehood,  nor  delay  any  person's  cause  for  lucre  or  malice.  This 
form  of  oath  prescribed  by  the  statute  creates  a  strong  presumption 
that  an  attorney-at-law  while  proceeding  in  the  court  acts  Avith 
fidelity  both  to  the  court  and  to  the  client;  and  it  is  this  presump- 
tion which  gives  legal  effect  to  his  proceedings  in  his  office,  althougli 
no  special  warrant  is  shown  from  the  client.  The  act  of  assembly 
and  oath  referred  to  are  of  themselves  his  warrant  for  what  he  does 
in  his  office  until  it  be  made  to  appear  that  he  is  acting  without 
such  warrant,  in  point  of  fact.  It  is  Known  to  the  bench  and  the 
bar  that  nearly  all  of  the  proceedings  in  cases  before  the  courts  are 
conducted  by  attorneys-at-law  without  exhibiting  authority  from 
their  clients  that  they  have  been  so  authorized  to  act  for  them. 
Thus  they  accept  service  of  process  for  their  clients,  bind  them  by 
agreements  made  in  the  course  of  proceedings,  admit  facts  which 
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would  otherwise  have  to  be  proved,  and  even  bind  the  client  by  con- 
fessing judgment  a^inst  him.  The  law  presumes  that  what  the 
attorney  does,  even  in  these  important  respects,  is  by  authority  from 
the  client,  for  how  could  he  be  acting  with  fidelity  either  to  the  court 
or  the  client,  and  without  falsehood,  if  he  were  not  so  authorized  ?  If 
in  point  of  fact  no  authority  for  the  attorney's  action  exists,  the  client 
has  an  ample  remedy,  to  wit,  by  requiring  the  attorney  to  file  his 
warrant  of  attorney.  When  this  is  required,  his  proceeding  is  held 
in  abeyance  till  such  warrant  be  filed. 

But  in  point  of  fact  the  plaintiff's  depositions  clearly  show  that 
the  attorney  had  ample  authority  to  join  in  the  action  for  the  de- 
fendant, and  confess  the  judgment  against  him.  This  power  is  con- 
ferred by  a  covenant  in  the  lease,  by  virtue  of  which  the  defendant, 
as  lessee,  obtained  possession  of  the  plaintiff's  premises. 

The  lease  brought  before  us  by  tne  depositions  is  proven  to  be 
executed  by  the  defendant,  and  the  defendant  offers  no  witness  (not 
even  himself)  to  contradict  the  plaintiff's  witness.  The  lease,  also, 
shows  that  the  term  is  ended,  and  according  to  the  terms  and  cove- 
nanta  of  the  lease,  the  defendant  should  have  vacated  the  premises. 
Not  having  done  so,  the  plaintiff's  proceedings  were  of  legal  ne- 
cessity to  maintain  his  rights  and  regain  the  possession  of  the  leased 
premises,  and  the  form  of  his  proceeding  seems  to  accord  with  the 
authority  expressed  in  Flanigan  vs.  The  City  of  Philadelphia^  1  P.  F. 
Smith,  491. 

There  is  no  stipulation  in  the  lease  before  us  requiring  the  lease 
itself  to  l>e  file<l  to  justify  the  plaintiff's  proceedings.  The  lease  is 
an  important  original  paper,  and  there  is  no  reason  which  requires 
the  plaintiff  to  part  with  its  possession.  In  order,  however,  that 
our  rule  of  court,  pi.  71,  may  be  complied  with,  we  give  the  plain- 
tiff leave  to  file,  as  of  the  date  of  the  entry  of  the  amicable  action, 
a  cop3'  of  said  lease. 

This  rule  requires  that  to  justify  the  confession  of  judgment  in  an 
amiciible  action,  made  by  an  attorney,  the  warrant  for  the  attorney's 
authority  shall  be  filed  at  the  time  of  filing  the  agreement 

Upon  the  plaintiff  filing  such  copy,  the  rule  will  be  discharged. 

Wm,  Gorman  and  D.  W,  Sellers^  Esqs.,  for  Betz. 

E.  E.  Petit,  Esq.,  for  Valer. 

[Leg.  Int,  Vol.  39,  p.  198.] 

In  re  Charter  of  the  Powelton  Avenue  Baptist  Church. 

A  chtrter  of  a  church  will  not  be  approved  unlesf  it  contain  a  provision  securing  to 
lay  members  the  right  of  alienation,  in  complianoe  with  the  act  of  assembly  of 
AprU  26,  1855. 

Opinion  delivered  May  18,  1882,  by 

BaiGGs,  J. — The  act  of  assembly  of  April  26, 1856,  expressly  de- 
clares, that  "  Whensoever  any  property,  real  or  personal,  shall  here- 
after be  b<H][ueathed,  devised,  or  conveyed  to  any  ecclesiastical  cor- 
poration, bishop,  ecclesiasticiil,  or  other  person,  for  the  use  of  any 
church,  congregation,  or  religious  society,  for  religious  worship,  or 
sepulture,  or  the  maintenance  of  eitlier,  the  same  shall  not  bo 
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otherwise  taken  and  held,  or  inure,  than  subject  to  the  control  and 
disposition  of  tlie  lay  members  of  such  church,  congregation,  or 
religious  society,  or  such  constituted  officers  or  representiitives 
thereof  as  shall  be  composed  of  a  majority  of  lay  members,  citizens 
of  Pennsylvania,  having  a  controlling  power,  according  to  the  rules, 
regulations,  usages,  or  corporate  requirements  thereof,  so  far  as  con- 
sistent herewith ;  and  no  charter  hereafter  granted  by  any  court,  for 
any  church,  congregation,  or  religious  society,  shall  be  valid,  with- 
out requiring  such  property  to  be  taken,  held,  and  inure  subject  as 
aforesaid." 

The  charter  applied  for  does  not  place  the  disposal  and  control 
of  the  property  at  the  disposition  of  the  lay  members  of  the  church. 
The  word  "  lay  "  is  omitted ;  whether  intentionally  or  accidentally 
we  cannot  say.  It  is  very  plain,  however,  that  this  is  the  most  im- 
portant word  in  the  section  quoted,  as  the  act,  in  express  terms,  de- 
clares that  any  charter  granted  shall  be  invalid  without  this  limi- 
tation. 

In  the  Case  of  SL  Patd^s  Church,  6  Casey,  152,  the  Supreme  Court 
says :  "  The  terms  of  the  act  of  assembly  are  imperative.  It  has 
been  duly  enacted  by  the  law-making  power  in  pursuance  of  the 
constitutional  authority."  "  It  was  for  tlie  legislative  power  to  de- 
cide upon  the  propriety  of  keeping  the  landed  property  within  the 
State  under  the  control  of  the  lay  members  of  the  corporation 
created  by  law.  It  is  our  duty  to  enforce  this  law  as  we  find  it 
written.    We  have  no  discretion  on  this  point. 

"  The  statute  requires  that  the  provision  securing  to  lay  members 
the  right  of  alienation  shall  be  inserted  in  each  charter.  The  in- 
strument is  declared  to  be  invalid  without  it.  It  would  be  well  in 
Ereparing  charters  under  this  enactment  to  follow  the  words  of  the 
Lw  as  nearly  as  possible.  It  is  dangerous  to  substitute  others  sup- 
posed to  be  of  equivalent  import.  It  is  improper  and  inconvenient 
to  require  the  court,  on  an  ex  parte  application  for  a  charter,  to  give 
a  construction  to  every  form  of  woras  which  the  applicimts  may 
think  proper  to  introduce  as  a  substitute  for  what  may  be  presumed 
to  be  the  well-weighed  words  of  the  legislature." 

It  is  quite  clear,  both  from  the  act  of  assembly  and  the  decision 
cited,  that  this  charter  should  not  be  approved  before  it  be  reformed 
so  as  to  comply  with  the  act  of  assembly  in  the  manner  here  desig- 
nated. 

The  charter  is  denied. 

Edward  O,  McCollin,  Esq.,  for  charter. 

[I.eg.  Int..  Vol.  39,  p.  198.] 

Third  Natio.nal  Bank  v«.  McCann. 

The  milker  of  accoromodation  paper  cnnnot,  as  against  a  third  party  without  notice, 
set  up  as  a  defence  that  a  false  and  frauilulent  representation  was  made  to  him  by 
the  indorsers,  that  at  the  time  of  giving  the  paper  they  were  in  a  solvent  or  pros- 
perous condition,  and  that  the  notes  were  given  on  the  faith  of  such  statements. 

Sudi  facts  do  not  constitute  a  fraud  to  taint  negotiable  papers  and  put  the  plaintiff  to 
proof  of  consideration. 

Sur  rule  for  judgment  for  want  of  sufficient  affidavit  of  defence. 
This  action  was  to  recover  on  two  promissory  notes  made  by  de- 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  827 

fendant  to  the  order  of  Bonnet,  Cross  &  Co.,  and  by  them  endorsed 
in  the  usual  form. 

The  aflB#^avit  of  defence  was  that  the  notes  were  given  to  Cross, 
one  of  the  indorsers,  for  the  accommodation  of  his  said  firm,  with* 
out  consideration.  "  That  defendant  was  induced  to  give  said  notes 
by  the  false  and  fraudulent  representations  made  by  said  Cross  be- 
fore the  giving  of  said  notes  that  the  said  firm  of  bonnet,  Cross  <fe 
Co.  was,  at  the  time  the  notes  were  given,  in  a  thoroughly  solvent 
and  very  prosperous  condition.  Whereas  the  said  firm  was,  in 
point  of  fact,  at  the  time,  and  had  been  for  some  years  previous,  in 
a  hopelessly  and  irretrievably  insolvent  condition.  That  defendant 
gave  said  notes  on  the  faith  of  said  statements,  and  that  Cross  made 
them  knowing  them  to  be  false  and  fraudulent,  and  with  intent  of 
procuring  said  notes." 

Opinion  delivered  May  20, 1882,  by 

Ei/x>cK,  J. — Does  the  affidavit  present  such  facts  as  amount  to  a 
fraud  in  law,  to  affect  or  taint  commercial  paper?  Accommodation 
paper  is  made  for  the  immediate  raising  of  money,  and  must  ne- 
cessarily gp  into  the  hands  of  a  third  party,  an  innocent  holder  for 
value,  an<l,  therefore,  whether  the  indorser  was  solvent  or  not  can- 
not affect  the  character  in  which  tiie  maker  creates  the  paper.  Tlie 
solvency  of  the  indorser  is  not  necessary  to  the  legality  or  boivafiden 
of  negotiable  paper;  it  exists  purely  on  the  credit  given  to  the 
names  placed  upon  it  as  makers  or  indorsers,  the  primary  liability 
being  ui>on  the  maker.  Relying  on  the  faith  of  the  statement  that 
the  indorsers  were  solvent  amounts  to  no  more  than  a  reliance  on 
them  that  they  would  take  the  notes  up  at  maturity,  being  able  to  do 
so,  wliieh  could  not  be  tortured  into  a  false  pretence,  the  offence  of 
obtaining  goods,  etc.,  under  which  is  a  well-defined  crime  by  the 
statute.  But  how  could  such  a  representation  cast  a  taint  Ujwn  the 
paf>er  itself?  For  the  fraud  must  go  to  that  extent.  It  must  be 
created  under  such  a  state  of  facts  as  would  be  unlawful,  immoral, 
or  the  paper  must  be  obtained  by  felony  or  force,  and  the  taint, 
therefore,  of  the  transaction,  like  the  taint  attached  to  goods  which 
are  stolen,  attaches  to  the  negotiable  paper;  and  the  reason  for  the 
rule  is  the  same,  for  that  which  passes  by  delivery  or  indorsement 
carries  with  it  its  title  as  to  all  save  the  felon  or  party  to  the  fraud, 
who  acquired  it  by  his  crime  and  all  claiming  under  him.  This 
must  be  distinguished,  and  the  ground  is  often  a  narrow  one,  from 
want  or  failure  of  consideration,  which  is  not  a  fraud,  or  a  defence 
to  negotiable  paper  in  the  hands  of  a  bona  fide  holder  for  value 
without  notice. 

In  Phdan  vs.  Moss,  17  P.  F.  Smith,  63,  Read,  J.,  in  an  elaborate 
history  of  the  law  upon  the  subject,  sums  up  the  authorities  by 
saying  that  the  old  rule  of  law,  that  the  holder  of  bills  of  exchange 
indorsed  in  blank  or  other  negotiable  securities  transferable  by  de* 
livery,  can  give  a  title  which  he  does  not  himself  possess  to  a  person 
taking  them  bona  fide  for  value,  is  again  established  to  its  fullest 
extent.  Following  the  same  doctrine  was  Shan  vs.  Union  Banlchig 
Qnnpanyy  17  P.  F.  Smith,  472.    The  presumption  of  law  is  that  tlie 
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indorser  received  the  paper  bona  fide  in  due  course  for  a  valuable 
consideration;  and,  where  the  fraud  consisted  in  misapplying  the 
proceeds  of  the  paper,  it  was  held,  in  Gray  vs.  The  Bank,  5  Casey, 
366,  that  it  imparted  no  taint  to  the  paper  itself;  so,  in  Morehead  vs. 
Gilvwre,  27  P.  F.  Smith,  118,  it  was  held  that  nothing  but  clear  evi- 
dence of  knowledge  or  notice,  fraud  or  viala  fides,  can  impeach  the 
prima  facie  title  of  the  holder  of  negotiable  paper  taken  o^fore  ma- 
turity. So,  in  Battles  vs.  Landenburger,  3  Noms,  462,  there  must  be 
clear  evidence  of  a  fraud.  But  after  all  what  does  the  representa- 
tion amount  to  more  than  as  to  the  pecuniary  circumstances  of  the 
indorser?  On  a  trial  this  would  be  wholly  irrelevant,  unless  there 
was  evidence  to  cast  suspicion  upon  the  transaction.  See  Harinian 
vs.  Shaffer,  21  P.  P.  Smith,  814,  and  Woods  vs.  Oummert,  17  P.  F. 
Smith,  146. 

Therefore,  whether  the  indorsers  were  solvent  or  not,  or  whether 
defendant  relied  upon  such  a  statement  or  not,  is  immaterial.  Sol- 
vency may  depend  Upon  the  balancing  of  a  penny,  and  a  man's 
circumstances  may  vary  from  day  to  day,  and,  though  many  men 
may  be  insolvent,  it  is  still  well  known  that  tliey  cah  have  large 
commercial  transactions,  and  may,  and  nearly  always  do,  protect 
their  negotiable  paper.  To  determine  such  a  fact  a  fraua  upon 
such  a  shifting  foundation,  would  be  to  create  an  uncertainty  in 
commercial  dealing  destructive  of  the  protection  which  must  be 
given  to  negotiable  paper.  The  defendant  issued  the  paper  to  the 
world,  and  if  he  maae  a  mistake  in  so  doing  innocent  parties  should 
not  suffer. 

Rule  absolute. 

Theodore  R  Jenkins,  Esq.,  for  plaintiff. 

P.  J^.  Rothermel^  Jr.,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  198.] 

Assigned  Estate  of  George  W.  Warner. 

Where  the  assignee  for  benefit  of  creditors  compromises  with  all  the  creditors  but 
one,  he  will  be  allowed  in  the  settlement  of  the  estate  only  the  distributive  share 
coming  to  each  of  said  creditors. 

The  release  to  the  assi^ee  by  such  creditors  does  not  thus  increase  the  fund  for  the 
benefit  of  the  remaining  one. 

Exceptions  to  auditor's  report.  Opinion  delivered  May  20, 1882, 
by 

Elcock,  J. — ^The  assignee  immediately  after  the  assignment  em- 
ployed the  assignor  as  his  clerk  to  wind  up  the  estate.  It  was  a 
jewelry  business,  and  as  the  assignor  was  fully  acquainted  with  it, 
and  knew  all  the  wants  of  the  customers,  he,  in  the  ordinary  course 
of  business,  realized  a  greater  sum  from  the  stock  than  could  have 
been  realized  at  a  forced  sale  at  public  auction. 

During  the  time  the  stock  was  being  disposed  of,  the  assignor,  in 
accordance  with  an  agreement  with  the  assignee  and  Henry  Warner, 
the  father  of  the  assignor,  who  was  also  the  largest  creditor,  as 
clerk  for  the  assignee,  paid  out  to  such  creditors  as  would  compro- 
mise such  sums  as  would  be  agreed  upon  and  obtained  releases 
from  the  creditors.    Often  the.  amount  exceeded  the  sum  whicb^on 
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a  fair  adjustment  of  the  whole  estate,  would  be  coming  to  such 
creditor,  the  difference  bein^  made  up  by  Henry  Warner,  the  father 
of  the  assignor,  but  for  which  excess  he  made  no  claim  upon  the 
estate.  ^ 

The  exceptant  was  the  only  creditor  who  refused  to  compromise 
his  claim,  which  is  only  $210,  and  he  enioys  the  position  of  being 
a  litigant  when  his  dividend  cannot,  under  any  equity,  exceed  the 
sum  of  $32.56,  while  he  has  put  the  estate  to  the  cost  in  fees  and 
expenses  of  an  amount  largely  in  excess  of  his  whole  claim. 

His  exceptions  are  based  upon  the  fact  that  the  claims  which 
were  presented  by  the  assignee  for  allowance  as  having  been  paid 
or  compromised  by  him,  and  for  which  he  only  asked  an  allow- 
ance of  a  distributive  share  of  the  whole  balance  were  not  duly 
proved.  Upon  an  examination  of  the  testimony,  which  has  been 
sent  up  uncier  rule  by  the  auditor,  it  appears  that  the  release  of  the 
creditors  was  shown,  the  books  of  the  assignor  produced,  and  a 
statement  exhibiting  who  the  creditors  were  and  the  amount  due 
each.  The  assignee,  who  was  examined,  knew  each  of  them,  and 
the  relationship  of  them  towards  the  assignor,  and  paid  on  satisfac- 
tory proof.  The  books  of  the  assignor,  as  well  as  his  testimony, 
which  undoubtedly  were  evidence,  were  ruled  out  by  the  auditor 
on  the  abjection  ot  the  counsel  fer  the  exceptant.  Yet  the  auditor 
found  sufficient  to  justify  him  in  finding  that  the  claims  were  just 
and  properly  paid.  Like  the  finding  of  a  jury,  where  tiiere  is  testi- 
mony to  support  it,  we  will  not  disturb  it,  and  in  this  case  we  are 
satisfied  that  the  testimony  clearly  supports  the  finding. 

The  account  was  properly  vouched  oy  the  evidence  and  report, 
and  the  credit  for  rent  for  nine  months  after  the  assignment,  and 
while  the  stock  was  being  disposed  of,  and  which  was  to  the  advan- 
tage of  the  estate,  was  but  reasonable  and  proper. 

The  assignee  having  paid  the  claims  in  the  manner  stated  asked 
to  be  substituted  to  the  rights  of  the  respective  creditors  or  credited 
with  the  amounts  paid  out  to  them.  There  being  no  fraud  or  col- 
lusion, and  the  sums  paid  being  in  excess  of  the  dividend  coming 
on  such  claims,  equity  would  favor  the  allowance  to  the  amount  of 
the  distributive  snare  of  each  creditor. 

Subrogation,  being  founded  upon  principles  of  equity,  may  be 
enforced  whenever  one  not  a  mere  volunteer  discharges  the  debts 
of  another,  though  there  be  no  contract  for  a  transfer  of  the 
security :  CottreWa  Appeal^  9  Harris,  294 ;  Mosiei^s  Appealj  6  P.  P. 
Smith,  76. 

Nor  can  the  exceptant  claim  that,  because  a  release  was  granted 
to  the  assignee  on  the  compromise  that  such  fact  would  take  such 
creditor  from  the  list  of  existing  ones,  and  thus  raise  a  fund  in 
favor  of  the  exceptant.  That  would  be  inconsistent  with  the  prin- 
ciple of  substitution  or  subrogation,  and  cannot  be  allowed. 

The  remaining  exceptions,  which  are  a  repetition  of  the  same 
principle,  are  covered  by  this  decision,  and,  as  we  see  no  error  in 
the  report  of  tlie  auditor,  all  the  exceptions  are  dismissed,  and  the 
report  of  the  auditor  confirmed. 

The  exceptions  on  the  part  of  thje  assignee  are  also  dismissed. 
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A.  L.  Hennershotz,  Esq.,  for  the  estate. 
J.  Q,  HurmckeTy  Esq.,  for  exceptions. 

[Leg.  Int.,  Vol.  39,  p.  267.] 

In  re  The  Fidelity  Mutual  Aid  Association. 

Powers  and  duties  of  in^nranoe  oomraissioner  under  acU  of  April  4, 1873,  and  Maj 
1,  lft76.  So  far  as  relates  to  insurance  companies,  all  previous  acts  relating  to  the 
manner  of  incorporating  companies,  the  alteration  and  amendment  of  their  char- 
ters and  the  change  of  their  names  and  titles,  are  repealed  by  the  act  of  1876. 

Sur  petition  of  the  Insurance  Commissioner  of  Pennsylvania  to 
Vacate  a  decree  of  the  court  changing  the  name  of  said  corporation. 
Opinion  delivered  July  1,  1882,  by 

Thayer,  P.  J. — By  the  act  of  assembly  passed  April  4, 1873,  and 
a  sui)plenient  thereto  passed  May  1,  1876,  an  insurance  department 
was  established  in  this  State,  the  general  purpose  of  which  is  the 
supervision  and  regulation  of  all  insurance  companies  and  agencies 
transacting  business  in  the  State  of  Pennsylvania.  The  manage- 
ment of  this  new  deimrtment  is,  by  these  acts,  confided  to  a  chief 
officer  denominated  tne  Insurance  Commissioner  of  Pennsylvania. 
Upon  this  officer  are  conferred  very  large  powers  of  control,  vigita- 
tion  and  regulation  of  all  such  companies  or  agencies.  He  is  to 
have  free  access  to  the  books  and  papers  of  all  insurance  companies 
or  agencies,  to  make  a  rigid  exammation  of  their  affairs,  to  require 
them  to  make  good  their  capital  stock  when  impaired,  to  examine 

J)ersons  under  oath,  and  to  publish  the  results  of  his  examinations 
or  the  benefit  of  the  public. 

All  companies  ana  persons  carrying  on  the  insurance  business 
are  required  to  make  to  him  particular  and  detailed  statements  of 
their  condition  and  business  annually,  and  he  may  suspend  the  en- 
tire business  of  any  insurance  company  or  agency  for  any  violation 
of  law  or  whenever  its  assets  appear  to  him  insufficient  to  justify 
the  continuance  of  its  business.  In  short  the  general  supervision 
and  control  of  all  such  companies  or  agencies  is  delegated  to  this 
officer  of  the  commonwealth,  who  is  clothed  \\\ih  plenary  powers 
for  the  exercise  of  the  duties  confided  to  him.  Among  other 
powers  conferred  upon  him  is  that  of  approving  or  disapproving 
the  name  proposed  to  be  assumed  by  any  company  when  it  applies 
for  a  charter  of  incorporation.  Section  2  of  the  act  of  May  1,  1876, 
relating  to  applications  for  charters,  enacts  that  "any  nnme  not 
previously  in  use  in  any  existing  company  may  be  adopted,  but 
such  name  must  clearly  designate  the  object  and  purpose  of  the 
company,  and  if  a  mutual  company  the  word  'mutual'  must  ap- 
pear in  the  title  of  the  company.  The  insurance  commissioner 
may  reject  any  name  or  title  when  in  his  judgment  it  too  closely  re- 
sembles that  of  any  existing  company  or  is  likely  to  mislead  tiie 
public."  And  by  section  3  the  articles  of  association  are  required 
to  be  forwarded  to  the  insurance  commissioner  "  who  shall,  in  case 
he  approves  of  tlie  title  of  the  proposed  company,  submit  said  articles 
of  agreement  to  the  attorney -general  for  examination,"  etc.  By 
sections  30  and  31  of  the  same  act  amendments  of  the  charters  of 
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insurance  companies  are  obtained  by  transmitting  to  the  insurance 
commissioner  a  certified  copy  of  the  resolution  oi  the  stockholders 
proposing  such  amendments.  The  insurance  commissioner  then 
submits  the  same  to  the  attome3'-general^  who  in  case  he  approves 
of  said  resolution  certifies  it  to  the  governor,  and  when  approved  by 
him  and  recorded  in  the'  office  of  the  secretary  of  the  common- 
wealth the  amendments  take  effect  as  part  of  the  original  charter. 
These  provisions,  it  will  be  observed,  differ  substantially  from  those 
of  the  general  corporation  law  upon  the  same  subjects,  and  were  in- 
tended to  create  a  new  system  for  the  special  government  and  regu- 
lation of  insurance  companies.  Such  companies  can  no  longer  be 
incorporated  by  the  Courts  of  Common  Pleas,  nor  can  tlieir  char- 
ters be  altered  by  application  to  those  tribunals,  for  section  57  of 
the  act  of  May  1, 1876,  expressly  repeals  "  all  acts  providing  for  the 
incorporation  of  the  insurance  companies  whose  incorporation  is 
provided  for  by  this  act,  and  all  acts  relating  to  the  alteration  and 
amendment  of  the  charters  of  the  same,  and  all  acts  or  parts  of 
acts  inconsistent  herewith." 

That  this  repealing  clause  extends  to  and  abrogates  the  act  of 
April  20,  1869  (Purdon,  285),  so  far  as  relates  to  insurance  com- 
panies, we  entertain  no  doubt.  That  act  gave  to  the  Courts  of  Com- 
mon Pleas  power  to  change  the  name,  style  and  title  of  any  corpo- 
ration within  their  respective  counties  by  the  same  method  of  pro- 
cedure by  which  they  were  authorized  to  amend  or  alter  their  char- 
ters, that  is  to  say  by  application  to  the  said  courts  and  after  public  no- 
tice by  advertisement  for  three  weeks.  Why  the  legislature,  after  liav- 
ing  conferred  upon  the  Courts  of  Common  Pleas  by  the  acts  of  1840, 
1854  and  1855  (Purdon  285),  the  power  to  amend  charters,  whether 
granted  by  the  courts,  by  the  legislature,  by  the  proprietaries,  or  by  the 
colonial  governors  and  legislatures,  thought  it  necessary  to  pass  the 
act  of  1869,  authorizing  the  courts  to  alter  the  name  and  style  of 
any  corporation,  must  be  in  a  great  measure  matter  of  conjecture. 
At  first  blush  it  would  api>ear  as  if  the  legislature  conceived  the 
name  and  style  of  a  corporation  not  to  be  a  necessary  part  of  its 
charter,  and  an  argument  was  built  upon  this  at  the  hearing  of  the 
present  application.  But  when  we  consider  the  manner  in  which 
the  legislature  in  constituted,  and  the  number  of  lawyers  always 

f)resent  in  that  body,  it  is  in  the  highest  degree  improbable  that  the 
egislature  did  not  know  that  the  name  of  a  corporation  is  a  neces- 
sary part  of  its  charter,  without  which  it  can  no  more  exist  than  it 
can  exist  without  oflBcers,  corporate  succession,  or  any  other  prop- 
erty essential  to  its  nature.  The  name  is  an  indispensable  part  of 
the  constitution  of  every  corporation,  the  knot  of  its  combination, 
as  it  has  been  called,  without  which  it  cannot  perform  its  cor|)orate 
functions.  This  name  is  conferred  by  the  charter  and  cannot  be 
changed  without  an  alteration  of  the  charter.  A  general  power  to 
alter  or  amend  a  charter  is  a  power  to  alter  or  amend  any  {>art  of 
the  charter,  and  necessarily  includes  the  power  to  alter  the  name 
which  is  a  part  of  the  charter.  But  the  acts  of  1840, 1854  and  1855, 
relating  to  the  amendment  and  alteration  of  charters,  restricted  the 
power  of  amendment  to  corporations  incorporated  "  for  a  purix)se 
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where  authority  to  grant  charters  is  or  may  he  vested  in  the  courts." 
A  corporation  existing  for  a  purpose  for  which  the  courts  were  not 
authorized  to  grant  a  charter  could  not  have  its  charter  amended 
either  as  to  its  name  or  in  any  other  particular  bv  the  courts  under 
those  acts,  and  this  consideration  may  have  induced  the  passage 
of  the  act  of  1869.  For  any  other  purpose  it  is  plain  that  the 
act  of  1869  added  nothing  to  the  existing  legislation  upon  the  sub- 
ject. 

It  is  clear  that  the  method  provided  for  the  alteration  and  amend- 
ment of  the  charters  of  insurance  companies  by  the  30th  and  31st 
sections  of  the  act  of  May  1,  1876,  whicli,  as  already  observed,  is 
quite  different  from  the  method  provided  for  obtaining  amendments 
and  alterations  of  other  charters,  and  requires  the  transmission  of 
a  certified  copy  of  the  proposed  amendments  and  alterations  to  the 
insurance  commissioner,  comprehends  the  power  to  alter  or  amend 
the  name  of  the  company  as  well  as  all  other  parts  of  the  charter. 
It  is  also  clear  that  this  method  excludes  all  other  methods,  inas- 
much as  the  57th  section  is  an  absolute  repeal  of  all  other  methods 
iotidem  verbis.  Nor  have  we  any  doubt  that  the  power  given  to  the 
insurance  commissioner  by  the  act  to  reject  any  proposed  name  ex- 
tends to  such  amendments  of  the  charter  as  propose  a  change  of 
name  as  well  as  to  the  name  proposed  when  the  charter  is  originally 
applied  for.  This  is  a  fair  and  reasonable  construction  of  the  act 
and  the  only  construction  which  reconciles  all  its  parts,  executes  its 
purpose  and  makes  it  consistent  with  itself.  The  power  given  to 
the  commissioner  to  control  the  name  to  be  assumed  (within  the 
bounds  of  the  authority  conferred  upon  him  by  the  act)  would  be 
rendered  imperfect,  illusory  and  futile  by  any  other  construction,  for 
a  name  rejected  by  him  to-day  might  be  assumed  to-morrow  without 
notice  to  him  by  authority'  of  one  of  the  forty-nine  Courts  of  Com- 
mon Pleas  in  the  commonwealth.  It  is  unreasonable  to  suppose 
that  the  legislature  contemplated  any  such  result  as  that  Their 
purpose  in  erecting  an  insurance  department  was  to  make  a  com- 
plete and  harmonious  system  of  laws  by  which  the  business  of  in- 
surance should  be  placed  under  the  supervision  and  control  of  the 
Stiite. "  For  the  successful  prosecution  and  working  of  this  system 
it  is  necessary  that  the  courts  should  give  a  liberal  interpretation 
to  the  provisions  which  define  and  prescribe  the  duties  and  powers 
which  are  conferred  upon  the  head  of  the  department — the  insur- 
ance commissioner.  It  seems  to  us  to  have  been  plainly'  the  inten- 
tion of  these  acts  to  confer  upon  that  officer  the  authority  to  con- 
trol those  companies  in  the  selection  of  the  corporate  names  and 
titles  under  which  they  are  to  transact  business,  and  we  are  clearly 
of  the  oj)inion  that  so  far  as  relates  to  insurance  companies  all  pre- 
vious acts  relating  to  the  manner  of  incorporating  companies,  the 
alteration  and  amendment  of  their  charters,  and  the  change  of  their 
names  or  titles,  are  repealed  by  the  act  of  1876.  It  follows  as  a 
necessary  conclusion  that  the  order  of  March  6,  1882,  changing  the 
name  of  this  corporation  was  improvidently  made. 

It  is  accordingly  now  decreed  that  said  order  be  vacated  and  set 
aside. 
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Otnd  F,  JohiisoUy  Esq.,  of  special  counsel,  Robert  Snodgrasa,  deputy 
attorney-general,  and  Hewi^  IK  Palnier,  attorney-general,  for  the 
commonwealth. 

W.  S,  OampbeUy  Esq.,  and  Hon.  Wayne  Mc  Veagh^  contra. 

[Leg.  Int.,  Vol.  39,  p.  257.] 

LUKENS  V8.  FiSS.* 

A  being  the  OTrner  of  a  lot  of  ground  subject  to  ground-rent,  conveyed  a  part  of  it  to 
B,  covenanting  that  should  the  latter  be  compelled  at  any  time  to  i^y  the  rent,  he 
might  enter  upon  the  remaining  land  of  his  grantor,  and  distrain  so  as  to  indemnify 
himself.  The  deed  from  A  to  fi  reserved  rent  to  the  former.  Afterward  the  differ- 
ent |>arcels  passed  to  other  persons.  In  an  action  to  recover  the  arrears  of  t'le 
Junior  rent  the  ground-tenant  attempte<l  to  setoff  a  ))ayment  which  he  had  made  to 
the  owner  of  the  remainder  of  the  tract,  which  was  subject  to  the  paramount  rent, 
being  his  proportion  thereof.  Neldf  that  such  uaymeut  was  unauthorised  by  the 
contracts  into  which  the  parties  had  entered,  and  could  not  be  set  off. 

Rule  for  a  new  trial.    Opinion  delivered  July  1,  1881,  by 

Briggs,  J.— The  question  raised  at  the  trial,  in  view  of  the  evi- 
dence, is  purely  one  of  law,  and  we  think  the  instruction  to  the 
jurv,  to  find  for  the  plaintiff,  was  correct 

"f  he  plaintiff  is  the  lawful  successor  in  the  title  to  the  $18  ground- 
rent  reserved  to  Christian  Knies  and  Jacob  Ettwein,  by  deed  dated 
August  3, 1786.  The  premises  from  which  this  ground-rent  accrues 
are  a  part  of  a  larger  lot  of  ground  subject  to  the  payment  of  a 
grouna-rent  of  $88  per  year  reserved  to  John  Penn,  Jr.,  and  John 
Penn,  Esq.,  by  deed  dated  June  29,  1785. 

In  order  to  protect  the  ground-tenants  of  the  $18  ground-rent 
against  the  paramount  rent  of  $88  reserved  to  the  Penns,  Christian 
Knies  and  Jacob  Ettwein  inserted  a  covenant  in  their  deed,  indem- 
nifying their  grantee,  his  heirs  and  assigns,  and  especially  the  lot 
of  ground  and  premises  thereby  granted,  from  the  j)aynient  of  the 
saia  paramount  rent  of  $88,  so  that  if,  at  any  time  thereafter,  dis- 
tress or  entry  should  be  made  or  taken  in  and  upon  the  premises 
thereby  granted  for  the  said  paramount  rent,  it  should  be  lawful 
for  their  grantee,  his  heirs  ana  assigns,  to  enter  and  distrain  in  and 
upon  the  remaining  portion  of  said  larger  lot,  and  sell  and  dispose 
ot  the  distress  then  taken,  or  sue  for  and  recover  his  or  their  loss  or 
damage  bv  action  of  debt  or  covenant.  At  that  time  the  said 
Christian  Knies  and  Jacob  Ettwein  were  tenants  in  fee  of  tlie  said 
larger  lot  of  ground,  so  that  the  covenant  just  mentioned  laid  its 
grip  upon  the  remaining  part  of  the  larger  lot  as  a  means  of  indem- 
nity to  the  grantee  of  Knies  and  Ettwein  ;  in  other  words,  this  cov- 
enant ran  with  the  title  of  both  lots  thenceforth,  exempting  the  one 
and  binding  the  other  to  the  burden  created  by  the  panimount 
rent. 

John  E.  Loftus,  in  due  succession,  by  deed  dated  January  22, 
1877,  became  seised  in  fee  of  the  remaining  portion  of  the  said 
larger  lot  thus  charged,  to  indemnify  the  grantee,  his  heirs  and  as- 
signs, of  Knies  and  Ettwein,  against  the  paramount  rent  of  $88. 
This  deed,  however,  provides  only  for  the  payment  of  $34,  which  is 

•  Affirmed  by  the  Supreme  Court,  July  Term,  1882,  No.  227. 
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therein  said  to  be  a  proportionate  part  of  the  paramoant  rent  for 
which  the  lot  is  liable. 

This  reduced  or  modified  liability  first  appears  in  a  deed  dated 
August  24, 1866,  made  and  executed  by  Ann  Magnire,  a  predecessor 
in  the  line  of  the  title  of  Loftus. 

There  is,  however,  not  the  slightest  evidence  in  the  case  of  war- 
rant or  authority  from  those  holding  the  ground-rent  created  by 
Knies  and  Ettwein  in  1786  to  justify  this  reduction  or  to  bind  the 
plaintiff  to  it 

Keeping  in  mind  the  fact  that  the  lot  owned  by  Loftus  is  still 
liable  as  indemnity  against  the  paramount  rent,  let  us  examine  the 
defence.  The  defendant  claims,  and  the  evidence  tends  to  show, 
that  he  has  paid  a  proportionate  part  of  the  paramount  rent  to 
Loftus,  and  that  Loftus  has  paid  the  entire  rent  to  the  owners 
thereof.  Hence  the  defendant  claims  to  offset  such  payments  as 
he  has^ade  to  Loftfis  against  the  plaintiff's  claim.  This  ground 
of  defence  is  totally  untenable,  in  vieW  of  the  fact  tt^it  Loftus  had 
nothing  to  do  with  the  paramount  rent,  except  to  pay  it  in  order  to 
relieve  his  lot  from  the  indemnity  already  referred  to.  Ixiftus 
should  have  paid  the  entire  rent  himself  in  relief  of  the  other  ground- 
tenants  instead  of  calling  on  the  latter  to  contribute.  Both  he  and 
they  seem  to  have  fallen  into  the  error  of  supposing  that  the  lot 
owned  by  Loftus  was  liable  only  for  the  $34,  tne  proportion  pre- 
viously referred  to,  Loftus  in  no  sense  being  entitlea  to  receive  any 
part  of  the  paramount  rent,  these  erroneous  payments,  without  con- 
sent or  authority  of  the  plaintiff,  do  not  bind  the  latter,  and  hence 
constitute  no  defence  whatever.  Nor  has  the  defendant,  or  Loftus 
either^  anv  excuse  or  justification  for  the  course  they  have  taken ; 
for  it  IS  plainly  written  in  the  covenant  referred  to,  and  appears  in 
the  line  of  their  respective  titles,  that  the  lot  owned  oy  Loftus 
stands  as  the  indemnity  to  the  defendant,  and  a  little  care  in  the 
examination  of  their  respective  rights  and  duties  would  have  clearly 
shown  them  what  those  rights  and  duties  were.  These  wrongful 
payments  by  the  defendant  to  Loftus,  being  without  authority  from 
the  plaintiff,  do  not  make  a  good  ground  of  set-off.  It  hence  fol- 
lows that  the  instruction  to  the  jury  to  find  for  the  plaintiff  was 
correct 

Rule  discharged. 

[Leg.  Int,  Vol.  S9,  p.  257.] 

PouLKE  V8,  Millard.* 

A  sheriff's  sale  npon  a  judgment  for  arrears  of  ffronnd-rent  which  have  been  4^** 
charged  by  a  ptevious  sale,  vests  no  title  in  the  pwrchMer. 

Rule  for  a  new  trial.    Opinion  delivered  July  1,  1882,  by 
Brigos,  J. — The  plaintiff  and  defendant  are  claimants  for  the 
same  premises.    Both  are  purchasers  in  sood  faith  and  for  a  valu« 
able  consideration,  and  eacn  one  believed  at  the  time  of  his  pur- 
chase that  he  was  getting  an  unquestioned  title. 

The  defendant  deduces  title  through  a  judicial  sale  made  May  3, 

^Pending  in  the  Supreme  Courts  January  Term,  1SS4,  No.  196 


Digiti 


zed  by  Google 


COURT  OF  COMMON  PLEAS,  PHILA.  336 

1880,  at  the  instance  of  Michael  F.  Martin  against  Catharine  M. 
Martin.  The  deed  under  this  sale  bears  date  December  11,  1880. 
Catherine  M.  Martin  was  the  grantee  of  James  Duffy,  who  was  the 
grantee  of  Patrick  Neville. 

The  plaintiff  deduces  his  title  through  a  judicial  sale  made  Jan- 
uary 3,  1881,  on  a  judgment  obtained  on  November  22,  1880,  for 
arrears  of  ground-rent  reserved  to  Curtis  Clayton  against  Patrick 
Neville  by  deed  dated  October  26,  1863.  William  A.  Coggins  was 
the  purchaser  at  this  sale,  and  the  sheriff  made  his  deed  to  him  on 
the  l5th  day  of  January,  1881.  Coggins,  by  deed  bearing  date  the 
same  day,  conveyed  the  premises  to  the  plaintiff. 

The  sale  under  which  the  defendant  claims,  according  to  all  the 
authorities,  discharged  the  premises  from  the  arrears  of  ground- 
rent  then  due,  and  it  became  the  duty  of  the  ground-landlord  to 
procure  the  arrears  from  the  proceeds 'of  the  sale,  or,  failing  in  that, 
to  seek  redress  against  his  covena^ntor  who  covenanted  to  pay 
them. 

The  arrears  of  ground-rent  so  discharged  by  this  sale  were  the 
consideration  for  the  judgment  under  which  the  plaintiff  claims. 

Which  of  these  claimants  has  the  better  title?  We  think  the 
answer  must  be,  that  the  one  who  is  first  in  time  possesses  the  su- 
perior right,  for  it  must  legallv  follow  that  if  the  defendant  pur- 
chased the  premises  discharged  from  the  Hew  of  said  arrears,  on  the 
3d  day  of  May,  1880,  those  arrears  stood  in  no  relation  to  the 
I>remises  on  the  3d  day  of  January,  1881,  which  would  legally  jus- 
tifv  the  sale  of  the  premises  to  obtain  their  payment. 

*rhe  premises  being  relieved  of  the  lien  by  reason  of  the  sale  hy 
the  sheriff,  and  not  owned  by  Patrick  Neville  at  the  time  Curtis 
Clayton  obtained  his  judgment,  they  are  as  fully  exempt  from  the  • 
lien  of  said  judgment  as  if  the  said  ground-rent  had  never  been 
created. 

It  is  to  be  observed  that  Neville  is  the  covenantor  for  the  pay- 
ment of  the  ground-rent.  It  hence  follows  that  the  judgment 
against  him  was  and  is  entirely  proper.  But  it  is  not  proper  to 
take  in  execution  of  that  judgment  property  belonging  to  another, 
and  against  which  the  judgment  is  not  a  lien. 

Hard  as  the  case  may  seem  to  the  plaintiff,  he  must  remember 
that  had  he  taken  the  precaution  to  search  for  convevances  by  the 
sheriff  against  Neville  and  his  grantee,  etc.,  he  would  have  discov- 
ered the  prior  sale  to  the  defendant  Mr.  Price,  in  his  excellent 
work  on  **  Limitations  and  Liens,"  on  page  351  says :  "  If  a  strict 
search  be  made  for  conveyances,  the  bankrupt  and  insolvent  list, 
and  the  prothonotary's  office  for  sheriff's  sales,  will  be  searched  as 
well  as  the  recorder's  office."  The  importance  of  this  precaution  is 
certainly  emphasized  by  the  case  before  us.  It  follows  from  what 
has  been  saia  there  must  be  a  new  trial. 

Rule  absolute. 

H.  C.  Thompson,  Esq.,  for  plaintiff. 

Thomas  Oreenbank,  Esq.,  for  defendant 
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[Leg.  Int,  Vol.  39,  p.  272.] 

Fidelity  Insurance,  etc.,  Company  vs.  Gould  et  al* 

fkinitj  practice — Bill  to  review  decree  should  not  have  been  filed  withoat  special 
license  of  the  court,  unless  the  error  alleged  is  apparent  in  the  decree,  and  snould 
hence  be  taken  from  the  files,  unless  the  equity  set  out  in  the  bill  is  so  strong  against 
the  defendant  as  to  move  the  chancellor's  discretion  to  permit  it  to  remain  on  file 
until  due  proofii  be  furnished,  or  to  treat  the  bill  itself  as  a  petition  tor  a  bill  of 
review. 

Rule  to  take  the  bill  of  review  from  the  file.  Opinion  delivered 
Jvly  15, 1882,  bv 

Griggs,  J. — This  bill  has  been  placed  on  file  without  leave,  and 
the  question  is  raised  whether  the  hill  is  of  the  character  which  the 
plaintiff  may  file  of  his  own  motion. 

"A  bill  of  review  is  in  the  nature  of  a  writ  of  error,  and  its  object 
is  to  procure  an  examination  and  alteration,  or  reversal  of  a  decree 
made  upon  a  former  bill,  which  decree  has  been  signed  and  en- 
rolled : ''  Story's  Eq.  PL,  pi.  403.  The  same  learned  author  contin- 
ues, pi.  404 :  **  There  are  but  two  cases  in  which  a  bill  of  review  is 
permitted  to  be  brought,  and  these  two  cases  are  settled  and  declared 
oy  the  first  of  the  Ordinances  in  Chancery  of  Lord  Chancellor  Ba- 
con, respecting  bills  of  review,  which  ordinances  have  never  been 
departed  frotn.  *  No  decree  shall  be  reversed,  altered  or  explained, 
being  once  under  the  great  seal,  but  on  bill  of  review.  And  no  bill 
of  review  shall  be  admitted,  except  it  contain  either  error  in  law, 
appearing  in  the  body  of  the  decree,  without  further  examination 
of  matters  of  fact,  or  some  new  matter,  which  hath  arisen  in  time 
after  the  decree,  and  not  any  new  proof,  which  might  have  been 
used.  Nevertheless  upon  new  proot  that  has  come  to  light  after  the 
decree  was  made,  which  could  not  possibly  have  been  used  at  the 
time  when  the  decree  passed,  a  bill  of  review  may  be  grounded  by 
the  special  license  of  the  court,  and  not  otherwise.' " 

"  If  a  party  seeks  to  reverse  a  decree  which  has  been  signed  and 
enrolled^  and  upon  error  apparent,  or  on  new  facts,  or  facts  discov- 
ered since  publication  passed  in  the  original  cause,  he  must  file  a 
bill  of  review: "  Daniels  Ch.  PI.  and  Pr.  1626. 

"  There  are  two  grounds  for  a  bill  of  review  to  reverse  a  decree. 
First,  error  in  law  apparent  on  the  face  of  the  decree  without  further 
examination  of  matters  of  fact.  And  secondly^  new  facts,  or  facts 
discovered  since  the  decree,  or  at  least  since  publication  passed  in 
the  original  cause,  and  materially  pressing  on  the  decree,  an3  which 
could  not  possibly  have  been  used  at  the  time  the  decree  was 
passed :  "  Id.  1630. 

"  If  a  bill  of  review  be  brought  to  reverse  a  decree  upon  new  facts, 
or  facts  newly  discovered  ....  since  publication,  leave  must  be 
obtained  of  the  court  to  file  such  a  bill :  '^  Id.  1637. 

"  Where  a  decreiB  has  been  enrolled  there  are  two  grounds  of  re- 
view :  error  apparent,  and  new  facts ;  or  facts  newly  discovered.  In 
the  first  case  the  plaintiff*  has  the  right  to  file  a  bill  of  review ;  in 
the  two  latter  cases  he  must  have  leave  of  court : "  Perry  vs.  PhiUips. 
17  Vesey,  178. 

•Pending  in  the  Supreme  Court,  January  Term,  1884,  No.  288. 
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"  So  far  as  reversal  is  sought  on  account  of  error  in  fact,  or  matter 
newly  discovered,  the  bill  is  not  properly  before  me.  Leave  of 
court  should  have  been  obtained  and  stated  in  the  bill:"  1  Hop. 
Oh.  Rep.  105. 

"  Where  a  bill  of  review  is  founded  on  the  occurrence  or  discovery 
of  new  matter  the  leave  of  court  must  be  first  obtained ;  and  this 
will  not  be  granted,  except  on  an  affidavit,  satisfying  the  court  that 
matter  could  not  by  any  reasonable  diligence  have  been  produced 
or  used  by  the  applicant  at  the  time  when  the  decree  was  made :  " 
Adams'  Eq.,  ♦724. 

The  doctrine  of  the  text  books  and  cases  cited  has  been  adopted 
and  followed  by  the  courts  of  this  State,  in  putting  in  force  the  act 
of  October  13, 1840,  in  reference  to  bills  of  review  in  the  Orphans' 
Courts :  Riddle^s  Estate,  7  Harris,  431 ;  RusseWs  Administrators''  Ap- 
peal,  10  Casev,  258 ;  HartmarCs  Appeal,  12  Casey,  70 ;  Greenes  Appeal^ 
9  P.  F.  Smith,  235;  Conrad  vs.  Conrad,  9  Phila.  510. 

It  therefore  seems  quite  clear  that  unless  the  error  alleged  is  ap- 
parent in  the  decree,  the  bill  to  review  the  decree  should  not  be  filed 
without  special  license  of  the  court.  Now  this  review  is  not  sought 
because  of  error  appearing  on  the  face  of  the  decree,  but  because  of 
an  erroneous  assumption  of  fact  by  the  learned  master  as  the  basis 
of  calculation  in  ascertaining  the  plaintifi^s  dividend,  independent 
of,  and  notwithstanding  the  decree.  It  follows,  therefore,  that  the 
plaintiffs  should  not  have  filed  their  bill  without  first  having  ob- 
tained the  license  of  the  court  to  do  so ;  and  the  bill  should  hence 
be  taken  from  the  files,  unless  the  equity  set  out  in  the  bill  is  so- 
strong  against  the  defendant  as  to  move  the  chancellor's  discretion 
to  permit  it  to  remain  on  file  until  due  proofs  be  furnished,  or  to* 
treat  the  bill  itself  as  a  petition  for  a  bill  of  review. 

We  do  not  think  this  latter  course  should  be  resorted  to  in  thi» 
case.  The  features  of  the  case  so  far  as  they  refer  to  the  defendant 
Gould  are  indeed  quite  peculiar.  He  purchjised  the  premises,  which^ 
so  far  as  he  is  concerned,  is  the  subject  of  controversy,  of  the  mother 
of  the  said  Mary  Price  Norris,  the  minor  plaintiff,  in  September, 
1865,  at  its  full  value,  both  the  grantor  and  grantee  supposing  that 
the  interest  then  purchased  was  absolutely  and  indefeasibly  vested 
in  the  said  grantor.  The  grantor  derived  title  as  devisee  of  George 
Pep[>er  Norris.  The  said  minor  plaintiff  is  a  child  of  the  said  George 
Pepper  Norris,  and  at  the  time  he  made  his  will  she  was  unborn ;  in 
other  words,  as  to  the  will  she  is  a  posthumous  child,  and,  hence,  as 
to  her,  the  will,  under  the  15th  section  of  the  act  of  April  8,  1833, 
was  void,  and  her  father's  property,  as  to  her  and  her  mother,  passed 
to  them  under  our  intestate  laws:  Brightlv's  Dig.  1477;  WUlard^s 
EstaU,  18  P.  F.  Smith,  327 ;  Grosvernor  vs.  Fogg,  3f  P.  F.  Smith,  400 ; 
Walker  vs.  Hall,  10  Casey,  483.  The  conveyance,  nevertheless,  made 
by  her  mother  as  devisee  under  the  will  of  the  minor's  father  re- 
mained unquestioned  until  the  term  of  September,  1880,  of  this 
court,  and  a  lapse  of  fifteen  years,  when  the  plaintiffs  filed  their  bill 
in  right  of  the  minor,  to  partition  off  her  share  and  interest  in  the 
premises.  The  case  having  been  referred  to  a  master,  it  was  agreed 
Dy  the  parties  before  him  that  the  value  of  the  premises  purchased 
22  Voi«  15. 
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by  Gould  should  be  fixed  at  $80,000,  and  that  the  proportion  due 
tlie  minor  therefrom  was  one-twenty-third  of  that  sum.  A  decree 
was  accordingly,  by  consent,  reported  by  the  master,  and  duly  con- 
firmed. About  the  20th  of  March  of  the  present  year — 1882 — in 
pursuance  of  said  agreement,  the  plaintiffs  delivered  a  deed  to 
Gould  releasing  all  their  interest  in  the  premises  for  the  considera- 
tion of  $3,478.26. 

It  thus  appears  that  in  1865  Gould  paid  the  minor's  mother  the 
full  value  or  the  property,  and  it  does  no  violence  to  reason  to  pre- 
sume that  since  that  time  her  minor  daughter  has  received  some 
benefit  from  said  money  in  way  of  maintenance  from  the  mother. 
At  all  events  we  should  not  overlook  the  fact  that  there  is  no  want 
of  faith  on  the  part  of  Gould  in  anv  phase  of  the  transactions,  to 
weaken  his  appeal  for  equity,  while  he  is  being  called  upon  to  do 
equity.  And  that  the  features  of  the  case  point  to  the  belief  that 
the  testak^r  thought  to  the  moment  of  his  neath,  as  his  widow  cer- 
tainly did  when  she  joined  in  the  conveyance  to  Gould,  that  the 
devise  to  his  wife  would  hold  good  in  any  event.  Whether  this 
view  is  correct  or  not,  it  is  true,  beyond  doubt,  those  who  had  the 
greatest  interest  in  the  welfare  of  the  minor  plaintiff,  adopted  that 
view  and  acted  upon  it,  and  thus  procured  from  Gould  full  consid- 
eration for  the  premises. 

In  view  of  these  features  we  do  not  think  that  Gould  should  be 
called  upon  to  hand  back  the  vantage  he  possesses  in  virtue  of  the 
agreement  resulting  in  the  decree,  and  the  deed  made  pursuant 
thereto,  and  thus  again  place  his  property  in  the  field  of  controversy 
until  every  requirement  in  practice  essential  to  impeach  an  enrolled 
decree  has  been  complied  with. 

In  this  case  we  have  nothing  but  the  ])laintifi^s  bare  allegations, 
unsupported  by  oath  or  affidavit  of  any  kind.  Surely,  a  final  de- 
cree should  not  be  put  in  controversy  in  so  frivolous  a  way. 

Mr.  Story,  in  his  work  on  Equity  i^leading,  pi.  417,  remarks,  that 
the  granting  of  **a  bill  of  review  for  new-discovered  evidence"  (and 
here  the  allegation  is,  that  the  fact  of  the  mistake  alleged  was  not 
discovered  until  after  final  decree,)  "is  not  a  matter  of  right,  but  it 
rests  in  the  sound  discretion  of  the  court.  It  may  therefore  be  re- 
fused, although  the  facts,  if  admitted,  would  change  the  decree, 
where  the  court,  looking  to  all  the  circumstances,  shall  deem  it  pro- 
ductive of  mischief  to  innocent  parties,  or  for  any  cause  unad- 
visable." 

Gould  is  certainly  innocent  of  any  inequitable  practices  or  con- 
duct in  the  premises,  and  should  not  again  be  called  into  the  field 
of  litigation  until  his  equity  shall  be  overborne  by  disclosures  ex- 
hibited in  accordance  with  proceedings  in  equity  practice  in  cases 
of  this  nature. 

It  is  therefore  ordered  that  this  bill  be  taken  from  the  files  of  the 
court. 

Rule  absolute. 

John  C,  Grady  and  J,  Howard  Genddl^  Esqs.,  for  the  rule. 

A,  Sydney  Biddle,  Geo,  Biddle  and  R,  C.  McMurtrie^  Esqs.,  contra. 
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[I^.  Int.,  Vol.  39,  p.  374.] 

Baird  v8.  Stearne  et  a/.,  Trustees  of  the  Estate  of  James  Baird, 

deceased. 

J.  B.  at  the  time  of  his  marriage  with  H.  M.  was  a  widower  with  three  children. 
Three  or  four  days  before  his  engagement,  when  that  event  was  imminent,  and  after 
he  had  explicitly  declared  to  several  friends  his  intention  to  marry  her,  he,  witiiout 
her  knowledge,  executed  a  deed  oonveving  to  the  defendants  the  whole  of  his  real 
ecute  in  trust  for  himself  for  life,  ana  upon  his  decease  to  convey  the  same  to  his 
children  by  his  former  wife.  He  died  less  than  a  year  thereafter  without  anv  issue 
of  his  second  marriage.  Heldj  that  the  conveyance  was  a  fraud  in  law  upon  ll.  M.'s 
just  ex|)ectatiun8  and  the  conjugal  rights  which  were  about  to  be  acquired  by  her. 

In  equity.  Opinion  delivered  October  7,  1882,  by 
Thayer,  P.  J. — ^James  Baird  was  the  only  son  and  heir  of 
William  Baird,  from  whom  he  inherited  a  property  consisting  of 
real  estate  assessed  at  a  valuation  of  $65,000  and  personal  property 
amounting  to  $28,000.  The  father  died  while  the  son  was  abroacl 
in  Brazil.  Before  liis  departure  for  Brazil  he  had  courted  the  com- 
plainant; upon  his  return  he  renewed  his  attentions  to  her,  and 
they  were  engaged  to  be  married  on  the  23d  of  September,  1878. 
On  the  succeeding  12th  of  November  they  were  married.  James 
Baird  died  March  29,  1879,  without  any  issue  of  the  marriage  with 
the  complainant.  He  was  at  the  time  of  his  marriage  with  the 
complainant  a  widower  with  three  children.  During  the  progress 
of  Mr.  Baird's  overtures  for  marriage  with  Mies  Aloroney,  while 
what  may  be  called  in  the  language  of  the  decisions  the  ''  treaty  " 
was  rapidly  proceeding  to  its  natural  conclusion,  not  more  than 
three  or  four  days  before  the  formal  engagement,  when  that  event 
was  imminent,  and  after  he  had  explicitly  declared  to  several  friends 
his  intention  to  marry  her,  he,  without  her  knowledge,  executed  a 
deed  conveying  to  the  defendants  the  whole  of  his  real  estate  in 
trust  for  himself  for  life,  and  upon  his  decease  to  convey  the  same 
to  his  children  by  his  former  wife.  It  was  proved  that  Miss 
Moroney  during  the  courtship  had  been  made  acquainted  with  his 
circumstances,  and  that  at  the  time  of  her  marriage  she  was  entirely 
ignorant  of  this  secret  conveyance.  This  deed  is  dated  September 
18,  1878,  and  the  object  of  the  present  bill  is  to  annul  it  so  far  as  it 
affects  the  right  of  the  complainant  to  her  one-third  interest  which 
she  would  otherwise  have  been  entitled  to  in  the  lands  embraced  in 
the  deed.  The  deed  itself,  it  is  quite  clear  from  the  testimony,  was 
prepared  by  the  trustees  without  any  previous  consultation  with  or 
request  by  James  Baird.  He  seems  to  have  been  a  man  who  lived 
freely,  and  was,  according  to  his  own  statements,  somewhat  careless 
and  thriftless  in  money  matters.  Upon  the  death  of  his  fatiier, 
while  he  was  in  Brazil,  it  seems  to  have  occurred  to  these  gentle- 
men who  had  the  deed  prepared,  and  who  were  made  trustees,  that 
it  would  be  a  prudent  thing  for  him  to  convey  his  real  estate  upon 
the  trusts  which  are  declared  in  that  instrument.  Their  object 
doubtless  was  to  protect  him  against  his  own  supposed  improvi- 
dence, and  there  is  no  reason  to  suppose  that  at  the  time  they  pro- 
cured him  to  execute  it  they  were  acquainted  with  the  fact  of  his 
intended  marrijige  with  Honora  Moroney.    The  deed  was  prepared 
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solely  at  the  instance  of  these  trustees  during  James  Baird's  absence 
in  Brazil,  and  upon  his  return  to  this  country  they  went  to  Wil- 
mington, North  Carolina,  where  he  landed,  met  him  there,  and  per- 
suaded him  to  agree  to  it,  and  it  was  executed  immediately  upon 
his  return  to  Pniladelphia.  It  appears  from  the  evidence  that 
James  Baird  himself,  although  the  deed  was  read  to  him  before  he 
signed  it,  did  not  undersUmd  that  its  effect  would  be  to  deprive  his 
intended  wife  of  her  legal  interest  in  his  real  estate.  He  so  declared 
to  several  of  his  friends.  He  appears  to  have  thought  that  his  wife 
would  be  entitled  to  her  thirds  under  the  intestate  laws  notwith- 
standing the  deed.  It  is  quite  clear  that  no  chancellor  ought  to 
permit  a  deed  to  stand  made  under  the  circumstances  which  appear 
m  the  evidence  taken  before  the  examiner  in  this  case.  If  it  was 
made  in  ignorance  of  its  effect  upon  the  rights  of  his  intended  wife, 
it  should  be  declared  to  be  void  upon  that  ground.  If  it  was  not 
made  in  ignorance  of  such  effect,  then  it  was  a  fraud  upon  her  just 
expectations  and  her  conjugal  rights.  As  was  justly  said  in  Kline 
vs.  Kline^  7  P.  F.  Smith,  12?,  there  is  no  relation  in  life  in  which 
more  unbounded  confidence  is  reposed  than  in  that  existing  be- 
tween parties  who  are  betrothed  to  each  other.  Especially  does  the 
woman  place  the  most  implicit  trust  in  the  truth  and  affection  of 
him  in  whose  keeping  she  is  about  to  deposit  the  happiness  of  her 
future  life.  From  him  she  has  no  secrets.  She  believes  he  has 
none  from  her.  Equity,  therefore,  will  always  set  aside  deeds  and 
settlements  secretly  made  in  contemplation  of  marriage  where  their 
effect  is  in  derogation  of  the  just  expectations  of  one  of  the  parties 
to  the  contract, "and  of  the  obligations  about  to  be  assumed  m  that 
relation.  A  reasonable  provision  for  the  children  of  a  former  mar- 
riage would  be  perfectly  justifiable  and  would  not  be  disturbed.  It 
must,  however,  be  reasonable,  and  made  under  circumstances  of 
good  faith :  1  Storv's  Eq.,  §  273,  and  citations  there.  But  a  man 
cannot  be  permitted  upon  the  eve  of  his  marriage  secretly  to  settle 
the  bulk  of  his  estate  even  upon  such  worthy  recipients  of  his 
bounty,  to  the  disappointment  and  great  injury  of  the  woman  who 
has  promised  to  marry  him,  knowing  the  condition  of  his  affairs 
and  relying  upon  his  dealing  justly  and  fairly  by  her.  It  would  be 
a  reproach  to  the  law  if  such  transactions  were  permitted  to  stand. 
The  language  of  Lord  Langdale,  in  England  vs.  Doivns,  2  Beavan, 
622,  which  was  a  case  strongly  resembling  the  present  in  all  its 
features,  except  that  there  the  fraud  was  upon  the  intended  hus- 
band, is  applicable  to  the  facts  of  the  present  case:  "In  the  execu- 
tion of  this  settlement,  so  far  as  it  made  provision  for  her  children, 
she  was  performing  a  moral  duty.  In  the  circumstances  in  which 
she  was  placed  it  was  clearly  herduty,  before  she  placed  herself  and 
her  property  in  the  power  of  a  second  husband,  to  secure  a  provision 
for  her  children  by  ner  first  husband  ;  but  in  performing  her  duty 
towards  her  children  she  had  no  right  to  act  fraudulently  towards 
her  second  husband.  If  a  woman  entitled  to  property  enters  into 
a  treaty  for  marriage  and  during  the  treaty  represents  to  her  in- 
tended husband  that  she  is  so  entitled,  that  upon  her  marriage  he 
will  become  entitled  jure  niariti,  and  if  during  the  same  treaty  she 
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clandestinely  conveys  away  the  property  in  such  manner  as  to  de- 
feat his  marital  rights  and  to  secure  to  herself  the  separate  use  of 
it,  and  the  concealment  continues  till  the  marriage  takes  place, 
there  can  he  no  douht  that  a  fraud  is  thus  practised  on  the  husnand, 
and  he  is  entitled  to  relief."  That  the  same  rule  is  applicable  to 
deeds  and  settlements  secretly  made  by  the  husband  in  fraud  of  the 
intended  wife,  is  too  well  settled  to  require  any  citation  of  authority. 
It  is  unnecessary  to  go  over  the  English  cases  upon  this  subject. 
The  law  in  this  State  in  reference  to  such  deeds  is  well  settled.  It 
is  not  a  question  of  actual  framl,  but  whether  the  effect  of  the  con- 
veyance operates  as  a  fraud  upon  the  just  expectations  of  the  party 
who  is  wronged :  Robinson  vs.  Buck,  21  P.  F.  Smith,  392 ;  Duncarva 
Appeal,  7  Wright,  67 ;  Belt  vs.  Ferguson,  3  Grant,  289.  It  is  not 
necessary  in  the  present  case  to  find  that  actual  fraud  was  intended 
either  by  James  JBaird  or  by  the  trustees  who  procured  him  to  exe- 
cute this  deed.  The  weight  of  the  evidence  appears  to  us  to  be  that 
it  was  not  Nevertheless,  the  deed  made  by  James  Baird  under  the 
circumsbmces  shown  in  the  evidence  was  a  fraud  in  law.  While  a 
reasonable  settlement  upon  the  children  of  a  former  marriage 
would  have  been  under  the  circumstances  only  a  just  and  proper 
provision,  it  cannot  be  doubted  that  the  secret  conveyance  ma^e 
oy  James  Baird  to  these  trustees  of  the  bulk  of  his  property  on 
the  eve  of  his  marriage  with  the  plaintiff,  was  a  fraud  in  law  upon 
her  just  expectations  and  the  conjugal  rights  which  were  about  to 
be  acquired  by  her.  We  agree  with  the  conclusion  readied  by  the 
master  upon  this  branch  of  the  case. 

No  discussion  is  therefore  necessary  of  the  remaining  point 
relative  to  the  alleged  testamentary  character  of  the  deed  to  the 
trustees. 

Exceptions  dismissed  and  report  confirmed.    Decree  accordingly. 

[Leg.  Int.,  Vol.  39,  p.  3S3.] 

Howard  et  al.  vs.  Law. 

A  tefttator  appointed  a  trustee  for  his  daughters  and  provided  that  they  should  have 
such  powers  of  appointment  as  the  trustee  might  confer  upon  them.  The  latter 
died  in  the  testator's  li&time  and  a  codicil  was  therefore  made,  which  named  cer- 
tain persons  to  perform  the  trust  in  his  stead,  but  made  no  provision  for  the  power. 
JMd^  that  the  estate  passed  to  the  trustees  in  the  same  manner  as  if  no  mention 
had  been  made  in  the  will  of  the  ric^ht  of  appointment,  and  that  as  the  daughters 
were  neither  married  nor  in  contemplation  thereof,  the  trust  was  an  executed  one. 

In  equity.    Opinion  delivered  October  14,  1882,  by 
Thayer,  P.  J.— Philip  R.  Howard,  who  died  in  New  York  in 
1864,  in  his  last  will  ana  testament,  after  bequeathing  several  lega- 
cies to  his  sisters  and  others,  disposed  of  the  residue  of  his  estate  as 
follows : 

"  Item  5th.  I  adopt  as  my  children,  Sallie  Howard,  Mary  How- 
ard, and  the  said  Philip  Rogers  Howard,  Jr.,  of  the  city  of  Phila- 
delphia, and  they,  together  with  any  children  who  may  be  hereafter 
born  to  me,  and  their  respective  heirs,  administrators  and  assigns, 
shall  take  and  among  themselves  equally  divide  all  my  residuary 
estate,  the  shares  of  any  of  the  females  to  be  vested  in  my  said  friend, 
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€reorge  H.  Thomson,  in  trust  for  their  separate  use,  the  capiUil  or 
principal  whereof  shall  be  subject  to  such  power  of  appointment 
by  the  said  females  respectively,  as  he,  my  said  friend,  George  H. 
Thomson,  shall  by  any  mstruments  of  writing  confer  upon  them, 
and  he,  by  any  like  instrument  of  writing  may  appoint  a  successor 
to  himself  in  said  trust,  either  before  or  on  his  aeath,  and  without 
any  responsibility  on  his  part  for  the  administration  of  such  suc- 
cessor." 

Mr.  Thomson,  the  trustee,  having  died  in  the  lifetime  of  the  tes- 
tator, the  latter  made  a  codicil  to  his  will  whereby  he  appointed 
Benjamin  Gerhard  and  Philip  H.  Law  trustees  "  upon  this  express 
confidence,  to  hold  the  said  estate  upon  the  same  trusts  as  the  said 
George  H.  Thomson  would  have  held  the  same  under  my  last  will 
and  testament." 

Mr.  Grerhard,  one  of  the  trustees  named,  died  several  years  ago, 
and  the  present  bill  has  been  filed  against  the  surviving  trustee  to 
compel  a  conveyance  and  transfer  to  Sallie  Howard,  Mary  Howard, 
and  Annie  P.  Howard,  of  their  several  shares  of  the  real  and  ])er- 
Bonal  property  devised  and  bequeathed  to  them  by  the  clause  of  the 
will  already  quoted.  If  Mr.  Ihomson,  the  original  trustee  nnn)ed, 
had  not  died  before  the  testator,  and  the  several  trusts  of  the  will 
which  he  was  appointed  to  execute  had  devolved  upon  him,  a  ques- 
tion would  have  arisen  whether  the  power  of  appointment  to  be 
exercised  under  the  control  of  the  trustee  would  have  possessed  any 
validity,  or  whether  the  same  was  not  altogether  futile  and  voiil  in 
view  of  the  plain  intent  of  the  testator  to  give  an  absolute  esUite  to 
the  beneficiaries,  for  it  must  be  observed  that  the  estate  was  limited 
to  the  beneficiaries, "  their  respective  heirs  and  assigns,"  and  without 
any  limitation  over  whatever  in  case  of  a  failure  to  appoint,  or  in 
case  of  a  failure  on  the  part  of  Mr.  Thomson  to  define  the  ])owers 
to  be  conferred.  It  is  perfectly  clear  that  the  testator  did  not  intend 
to  confer  a  mere  life  estate  upon  the  beneficiaries,  and  that  he  did 
not  die  intestate  as  regards  any  portion  of  his  estate,  and  yet  both 
of  these  positions  must  be  assumed  in  order  to  impart  any  vitality 
to  that  portion  of  the  will  which  subjects  the  estates  of  these  Ij^dies 
to  the  power  of  appointment  to  be  conferred  by  Mr.  Thomson^  A 
power  to  appoint  will  not  cut  down  an  estate  of  inheritance  clearly 
intended  by  the  testator :  YanmlVs  Appeal^  20  P.  F.  Smith,  342.  And 
a  particular  intent  will  always  be  made  to  yield  to  the  general  intent, 
if  both  cannot  consist  together:  Doebler^s  Appeal,  14  P.  F.  Smith,  9; 
Schott'a  Estate,  28  P.  F.  Smith,  40.  What  precisely  was  intended  by 
the  testator  by  this  inartificial,  confused  and  inconsistent  provis^ion, 
it  is  difficult  to  conceive.  Perhaps  his  intention  was  to  give  tl»eni  a 
fee,  fettered,  however,  in  its  enjoyment  during  their  lives  by  the  will 
and  discretion  of  his  trustee,  fiut  it  is  altogether  useless  and  idle 
to  speculate  upon  this  now,  inasmuch  as  the  donee  of  the  power, 
which  was  a  naked  power  uncoupled  with  any  interest  or  trust,  died 
before  the  testator,  and  no  one  survives  who  can  possibly  execute 
it,  for  it  is  to  be  remarked  that  in  the  codicil  appointing  the  new 
trustees  no  such  power  is  conferred  upon  them.  They  are  to  hold 
upou  the  same  trusts,  but  the  codicil  is  wholly  silent  in  regard  to 
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the  power  which  in  the  original  will  was  bestowed  upon  Mr.  Thomson, 
ftnd  nothing  can  be  plainer  than  that  the  power  could  not  pass  to  the 
new  trustees  without  express  words  or  the  strongest  necessary  impli- 
cation, both  of  which  are  wanting.  It  is  a  well  settled  rule  that  when 
a  will  in  the  first  instance  contains  an  absolute  gift  and  a  subsequent 
discretionary  power  is  given  to  a  trustee  to  annul  the  gift,  which 
power  is  not  executed,  and  betomes  impossible  of  execution,  the 
donee  will  take  an  absolute  estute :  Keates  vs.  Burton^  14  Ves.  434 ;  3 
Mass.  396;  Waimoright  vs.  Waterman,  1  Ves.  311.  I  may  add  that 
even  if  the  power  were  construed  as  having  vested  in  Air.  Gerhard 
and  Mr.  Law,  being  given  jointly  to  them  nominatim  and  not  qtui 
trustees,  and  being  without  words  of  survivorship,  it  was  necessarily 
determined  b}^  the  death  of  one  of  them,  for  a  nalced  authority  with- 
out interest  given  to  several  persons  does  not  survive.  An  act  of 
assembly  was  therefore  necessary  to  enable  a  surviving  executor  to 
execute  a  |>ower  of  sale:  12th  March,  1800  (Brightly^s  Purdon,417). 
When  a  power  is  void,  or  when  no  appointment  is  or  can  be  made 
under  it,  the  estates  limited  in  the  instrument  creating  the  power 
take  etfect  in  the  same  manner  as  if  the  power  had  not  been  in- 
serted :  Sugden  on  Powers,  141.  It  is  perfectly  clear  therefore  that 
in  the  existing  state  of  facts  the  residuary  devisees  under  Mr.  How- 
ard's will  are  vested  with  an  absolute  fee  simple  in  their  respective 
proportions,  of  the  property  devised  to  them,  so  that  the  only  ques- 
tion which  remains  is  whether  those  estates  are  trammelled  with 
the  trusts  which  were  declared  of  their  shares  because  they  wero 
females,  and  this  is  a  question  by  no  means  difficult  of  solution  in 
view  of  the  adjudicated  cases  upon  this  subject.  No  active  duties 
were  imposed  upon  the  trustees,  and  there  are  no  remainders  to  be 
protected.  The  sole  purpose  of  the  trust  was  to  create  for  them  a 
separate  use  as  females.  They  were  at  the  time  of  the  testator's 
death  minors,  and  neither  married  nor  contemplating  marriage,  and 
it  is  well  settled  in  this  State  that  a  separate  use  for  a  woman  cannot 
be  created  unless  she  is  covert  or  unless  in  immediate  contemplation 
of  her  marriage:  PoUs^  Appeal^  6  Casey,  168:  Dubs  vs.  Dubs,  7  Id. 
149 ;  McBride  vs.  Smith,  4  P.  F.  Smith,  245 ;  WeUs  vs.  McCaU,  11  P.  P. 
Smith,  207 ;  IngersoWs  Appeal,  5  Norris,  246 ;  Snyder^s  Appeal,  11  Nor- 
ris,  504;  Trust  Gompany^s  Appeal,  12  Norris,  209.  It  is  plain  there- 
fore that  the  trustees  in  this  case  were  mere  dry  trustees  and  that 
the  uses  are  executed  by  the  statute:  Nice's  Appeal,  14  Wright, 
143 ;  Freyvogle  vs.  Hughes,  6  P.  F  Smith,  228 ;  Komig^s  Appeal,  7  P. 
F.  Smith,  352;  Dodsm  vs.  Ball,  10  Id.  492;  Megargee  vs.  Naglee,  14 
Id.  216 ;  YamaWs  Appeal,  20  Id.  339 ;  Ogden's  Appeal,  Id.  501 ;  Del- 
berCs  Appeal,  2  Norns,  462 ;  Kinsel  vs.  Ramey,  6  id.  248.  Under  the 
case  shown  in  the  bill  and  answer  it  is  clear  therefore  that  the 
plaintiifrt  are  clothed  with  an  indefeasible  estate  in  fee  simple,  dis- 
embarrassed of  the  passive  trusts  which  were  declared  respecting 
them,  and  that  they  are  entitled  to  the  relief  prayed  for.  Let  a 
decree  be  made  accordingly. 

Edward  H.  Weil,  Esq.,  for  plaintiffs. 

P.  H.  Law^  Esq.,  for  defendant. 
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[Leg.  Int.,  Vol.  39,  p.  883.] 

DiLZER  et  ux.  V8,  Beethoven  Building  Association.* 

A  married  woman  having  overpaid  to  a  building  aasociation.  in  dues,  premium  and 
interest,  a  certain  amount,  nnder  the  rule  in  Wolbaeh  vs.  Buildhig  Association,  3 
Norris,  211,  cannot  recover  it  back  in  an  action,  because  it  was  a  voluntary  pay- 
ment in  ignorance  of  the  law,  received  in  good  faith. 

Sur  rule  for  new  trial.     Opinion  delivered  October  14,  1882,  by 

Elcock,  J. — This  is  an  action  of  assumpsit  to  recover  back  money 
paid  under  the  following  circumstances :  The  plaintiff,  Maria  Dilzer, 
was  the  owner  of  ten  shares  of  stock  in  the  association  defendant, 
purchased  in  1872.  She  obtained  a  loan  of  $2,000  from  the  defend- 
ants on  mortgage  of  her  property.  In  eight  years  and  four  months 
she  had  paid  to  defendants  in  the  usual  form,  in  dues,  premium  and 
interest,  82,866.47.  The  plaintiff'  now  contends  that  she  has  over- 
paid the  sum  of  $374,  under  the  ruling  in  Wolbdch  vs.  Building  As- 
sociation,  3  Norris,  211,  which  holds  that  the  4th  and  6th  sections  of 
the  Building  Association  act  of  April  12, 1859,  do  not  apply  to  mar- 
ried women,  or  those  not  sui  juris,  and  that  all  the  association  can 
recover  in  an  action  against  such  borrowers  is  the  amount  actually 
loaned  and  legal  interest. 

The  plaintiff  gave  notice  of  her  intention,  under  section  2d  of 
said  act,  to  withdraw  as  a  stockholder,  but  she  gave  no  evidence  on 
the  trial  to  bring  her  within  that  section. 

Whether  her  computation  of  the  amount  paid  is  correct  or  not  is 
of  little  importance  in  the  present  disposition  of  the  case. 

Her  case  is  that  of  one  who  has  voluntarily  paid  money  in  igno* 
ranee  of  her  legal  rights.  That  she  voluntarily  paid  is  beyond  a 
doubt,  as  she  did  it  in  accordance  with  the  rules  of  the  association- 
and  of  the  terms  of  the  subscription  for  her  stock,  and  she  has  no 
right  now,  in  lionest  conscience,  to  create  for  herself  a  different  rela- 
tion than  what  she  bargained  for,  or  than  that  held  by  her  asso- 
ciates in  the  society.  But  the  law,  to  guard  and  protect  a  married 
woman  from  the  results  of  her  own  contracts,  gives  her  the  right  to 
defend  against  her  mortgage  for  any  excess  claimed  over  the  actual 
amount  paid  to  her  and  legal  interest  thereon.  But  having  paid 
any  excess  voluntarily  and  in  ignorance  of  her  rights,  can  she  now 
recover  it  back  in  this  action  ?  When  she  sues  as  a  married  woman 
to  enforce  a  legal  right,  she  can  only  enforce  it  as  other  suitors,  and 
the  maxim,  "  ignorantia  juris  non  excusat"  applies  equally  to  her.  In 
the  language  of  Justice  Sergeant,  in  Ege  vs.  Koontz,  3  Barr,  109, "  one 
person  will  not  be  allowed  gratuitously  to  alter  the  position  of  an- 
other and  affect  his  rights  and  liabilities  by  voluntanly  assuming  to 
understand  his  own  legal  duties,  and,  after  paying  a  claim  on  the 
footing  of  such  assumption,  to  draAV  it  into  question  upon  the  alle- 
gation of  a  mistake  of  his  duty." 

In  Real  Estate  Saving  Institution  vs.  Linder  and  Wife,  24  P.  F.  Smith, 
371,  which  was  the  case  of  a  married  woman  suing,  and  in  principle 
like  the  present,  a  married  woman  owning  land  joined  with  her 
husband  in  a  mortgage,  which  was  assigned  to  a  bank.    In  a  scire 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1883,  No.  39. 
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facias  on  it  the  verdict  was  for  her.  She  sold  part  of  the  land,  and 
the  purchaser  paid  the  purchase  money  to  the  bank  in  order  to 
procure  a  release  of  the  mortgage,  and  it  was  held  that  she  could 
not  recover  the  money  from  the  bank. 

The  principle  is  as  old  as  the  maxim,  and  the  cases,  so  numerous, 
only  vary  in  the  recital  of  the  particular  facts ;  and  as  the  defendant 
received  the  money  without  deceit  or  unfair  dealing,  and  in  good 
conscience,  the  plaintiff  cannot  recover  it  back.  There  is  a  point 
also  in  the  case,  but  which  was  not  made  the  subject  of  argument, 
and  that  is  the  absence  of  any  evidence  showing  that  the  money 
alleged  to  be  overpaid  was  derived  from  the  separate  estate  of  the 
married  woman.  It  is  true  it  was  paid  on  account  of  her  loan  by 
her  husband,  but  if  not  derived  from  her  separate  estate  she  would 
have  no  right  of  recovery. 

Rule  discharged. 

Chas.  Knlttel  and  J.  Fletcher  Buddy  Esqs.,  for  plaintiff. 

Joseph  M.  Pile^  Esq.,  for  defendants. 

[L^.  Int.,  Vol.  39,  p.  384.] 

Workman  et  at  vs.  Culberg.* 

A.  ship-broker's  commissions  for  obtaining  a  cargo  are  governed  by  the  same  rules  of 
law  as  a  real-estate  broker's,  and  where  the  broker  brings  master  and  shipper  to- 
gether,  and  they  agree  upon  a  chnrter-party,  the  broker's  commissions  are  earned. 

Sur  rule  for  a  new  trial.     Opinion  delivered  October  14,  1882,  by 

EixocK,  J. — The  defendant,  the  master  of  the  Swedish  bark 
"  Lena,"  employed  the  plaintiffs,  who  are  ship-brokers,  to  get  him  a 
cargo.  The  vessel  had  ueen  at  the  breakwater  for  two  weeks  pre- 
viously waiting  cargo.  The  plaintiff,  in  accordance  witli  his  em- 
ployment, sought  out  a  carffo,  and  went  so  far  that  he  obtained  from 
Peter  Wright  &  Sons  a  cable  refusal  for  a  cargo  of  wheat  to  Lisbon, 
and  arranged  to  have  the  vessel  and  cargo  insured.  This  insurance 
was  important  and  troublesome,  as  the  vessel  was  an  old  one,  and 
of  Quebec  build,  which  are  not  favorites  with  the  underwriters. 
The  cable  refusal  lasted  for  twenty-four  hours,  which  was  extended 
for  another  twenty-four  hours,  and  finally,  owing  to  the  excited 
state  of  the  wheat  market,  was  extended  one  more  hour.  At  the 
expiration  of  the  last-named  time  the  acceptance  of  Wrights  had 
not  been  given ;  but  within  a  very  short  time  thereafter,  uj)on  the 
same  day,  they  did  accept,  and  signed  the  charter-party  with 
another  broker,  who  had  simply  gone  to  them  by  the  defendant's 
directions,  and  who  divided  the  commissions  with  the  defendant. 

The  work  of  seeking  out  the  cargo,  of  obtaining  the  cable  refusal, 
of  insuring  vessel  and  cargo,  and  everything  prior  to  the  signing  of 
the  charter-party  was  done  by  plaintiffs. 

Under  the  rule  in  Kej/es  vs.  Johnson^  18  P.  P.  Smith,  42,  and  simi- 
lar cases  confirmed  in  Jkeed  vs.  Reed^  1  Norris,  420,  the  conunissions 
of  a  broker  are  earned  when  he  brings  buyer  and  seller  together, 
who  are  at  liberty  to  conclude  their  own  contracts,  which  become 

•Affirmed  by  the  Supreme  Court,  January  Terra,  1883,  No.  79. 
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satisfactory  to  both  parties.  We  see  no  reason  whv  the  same  rule 
should  not  apply  to  the  purchase  or  charter  of  a  ship  or  any  other 
article.  If  the  broker,  in  one  case  as  well  as  the  other,  performs  the 
beneficial  service  which  secures  the  object  sought  by  the  defendant, 
the  commissions  are  earned,  and  even  if  the  terms  are  varied  by 
the  agreement  of  buyer  and  seller,  unless  the  broker  waives  his 
right,  he  does  not  lose  his  commissions.  And  the  law  was  thus 
created  to  prevent  just  what  was  done  in  this  case,  for  after  the 
plaintiff  had  done  all  possible  to  be  done,  and  when  he  could  have 
completed  the  charter-party  as  well  as  the  other  broker,  the  defend- 
ant broke  faith,  and  went  with  the  other  broker  to  seal  or  complete 
the  written  contract.  The  fraud  of  this  appears  in  the  object  to 
divide  the  commissions  rightfully  earned  by  the  plaintiff.  It  was 
argued  that  this  flying  from  one  broker  to  another  was  the  custom 
of  this  port  among  masters  searching  cargo ;  but  such  argument  we 
think  a  mistaken  one,  for  it  only  can  apply  to  the  privilege  of  the 
master  to  place  his  vessel  in  the  hands  of^many  brokers  for  charter, 
and  not  to  where  he  accepts  the  services  of  a  broker  who  he  knows 
is  about  to  secure  his  charter,  and  who  is  performing  tiie  services 
which  result  in  his  obtaining  the  cargo.  Good  faith  would  forbid 
him  to  accept  such  services,  and  then  by  a  trick  deprive  the  broker 
of  his  pay.  No  law  would  sanction  a  course  of  conduct  which  be- 
comes a  iraud. 

It  is  evident  in  this  case  that  but  for  plaintiflF's  services  this  cargo 
would  not  have  been  obtained.  The  vessel  had  been  at  the  break- 
water for  weeks;  was  in  the  hands  of  many  of  the  ship-brokers,  all 
of  whom  had  failed  to  obtain  a  cargo.  The  plaintiffs  created  this 
particular  cargo  by  their  negotiations  with  Wright  &  Sons.  The 
cable  refusal  and  the  additional  time  givdn  was  time  given  to 
Wrights  by  the  defendant,  and  was  not  additional  tinje  given  to 
the  broker  to  procure  the  charter-party.  The  plaintif!  's  time  was 
not  limited  in  which  he  was  to  secure  the  cargo,  nor  did  the  de- 
fendant pretend  to  discharge  the  plaintiff  from  his  employment  or 
to  disapprove  of  any  of  his  doings  about  the  business. 

Every  man  is  to  be  protected  in  the  secret  of  his  art  or  calling, 
and  this  applies  as  well  to  a  broker  who,  by  his  diligence  and 
labor,  secures  a  cargo  for  a  ship,  as  to  the  architect  with  his  original 
design,  or  the  surgeon  with  his  nerve  and  skill  in  an  oj>eration. 

The  ship-broker's  right,  therefore,  to  his  commission  is  determined 
at  the  time  he  gets  the  shipper  and  the  master  together,  who  then 
or  afterwards  create  the  charter-party.  What  is  done  afterwards, 
as  seeing  the  cargo  on  board  and  attending  to  shipping  papers,  is 
only  in  pursuance  of  the  important  step  we  have  alluded  to  in  the 
arrangement. 

The  verdict  of  the  jury  should  not  be  disturbed,  and  the  rule  for 
a  new  trial  is  discharged. 

/.  (?.  Johnson^  Esq.,  for  plaintiff. 

John  Q.  Lane^  Esq.,  for  defendant. 
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[Leg,  Int.,  Vol.  39,  p.  384.] 

Patterson  vs.  Given,  defendant,  and  Building  Association,  terre- 
tenant. 

A  terre-tenant  cannot  set  up  a  ludp^ent  in  his  own  favor,  bat  which  is  roid  in  law, 
to  divest  the  lien  of  subsequent  mortgages. 

Sur  rule  for  new  trial.    Opinion  delivered  October  14,  1882,  by 

EixxKK,  J. — This  action  was  upon  two  mortgages  made  by  de- 
fendant in  favor  of  plaintiff  upon  premises  purchased  by  the 
terre-tenant  at  a  sherifl's  sale  under  a  judgment,  which  the  terre- 
tenant  held  against  Given,  the  defendant.  This  judgment  was  sub- 
sequent in  lien  to  the  mortgages.  The  terre-tenant  also  held  a 
judgment  against  said  Given  which  was  prior  in  lien  to  the  mort- 
gages. This  first  judgment,  however,  whicn  was  upon  Given 's  bond 
as  treasurer  of  the  association,  terre-tenant,  had  been  fully  paid, 
and  by  a  resolution  of  the  association  the  president  thereof  was  di- 
rected to  satisfy  it  of  record,  long  before  the  association  had  pur- 
chased at  the  sherifi's  sale. 

Tlie  terre-tenant  therefore  purchased  with  notice  of  the  fact  that 
the  first  judgment  was  paid  and  directed  by  itself  to  be  satisfied, 
and  tlie  verdict  of  the  jury  so  found. 

An  effort  was  made  on  the  part  of  the  terre-tenant  to  show  that 
after  the  settlement  of  the  first  judgment  and  the  resolution  to  sat- 
isfy it  of  record — that  a  dispute  arose  between  Given,  who  had  then 
gone  out  of  office,  as  to  an  alleged  loss  said  to  be  occasioned  the 
association  by  the  negligent  act  of  Given  in  paying  to  a  member 
named  Master,  who  was  borrowing  from  the  association  certain 
money,  upon  an  order  not  signed  by  the  president,  in  accordance 
with  the  rules.  The  money,  whilst  paid  in  this  manner,  appeared 
to  be  paid  in  good  faith,  and  the  mortgage  was  accepted  by  the 
association  even  before  the  passage  of  the  resolution  to  satisfy.  It 
was  not  shown,  however,  on  the  trial,  that  any  loss  had  rvsulted 
from  the  act  of  Given,  or  that  any  proceedings  had  been  had  by 
the  association  against  the  person  wno  obtained  the  loan;  tlius  the 
question  became  immaterial. 

It  was  contended  by  the  learned  counsel  for  the  terre-tenant  that 
the  first  judgment  being  in  legal  form  upon  the  record  it  was  con- 
clusive to  third  parties,  and  could  not  be  attacked  collaterally  ex- 
cept for  collusion  and  fraud  between  the  original  parties,  within  the 
doctrine  of  Thcympnon^s  Appeal^  7  P.  F.  Smith  175;  Campbell  vs.  6YortH, 
12  Id.  481 ;  Clark  vs.  Douglass,  12  Id.  408. 

On  examination  of  the  cases  cited  it  will  be  perceived  that  the 
doctrine  contended  for  has  no  application,  for  here  the  terre-tenant 
purchased  with  the  positive  knowledge  that  the  first  judgment  was 
paid,  and  thus  had  no  validity,  and  it  is  gross  error  to  sup]»o8e  that 
Decause  it  existed  in  form  upon  the  record  that  therefore  it  was  a 
valid  lien  in  favor  of  the  one  who  was  endeavoring  to  maintain  its 
validity  for  a  wrongful  purpose.  It  was  not  voidable  but  utterl^y 
void,  and  in  fact  the  setting  up  of  this  first  judgment,  knowing  it 
to  be  void,  would  be  a  fraud  as  against  the  mortgagee  by  this  terre- 
tenant.     It  is  not  a  contest  as  between  creditors  to  set  aside  a  judg- 
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ment  lawful  on  its  face  as  against  the  defendant,  but  is  between  the 

Eurchaser  at  a  sherifi's  sale,  who  attempts  to  set  up  a  void  judgment 
eld  by  himself  with  knowledge,  to  deprive  a  subsequent  mortgagee 
of  his  claim.  It  requires  no  elucidation,  for  the  question  has  been 
well  .settled  in  Sams  vs.  Alexander,  3  Yeates^  268 ;  Hoffman  vs.  Stro- 
hecker,  7  Watte,  86 :  Jackson  vs.  Anderson,  4  Wendell,  475 ;  Swan  vs. 
Saddleinan,  8  Wendell,  677.  See  also  Goepp  vs.  Gartier,  11  Casey,  130. 
The  purchaser,  therefore,  having  obtained  title  with  direct  knowledge 
of  the  fact  of  the  first  judgment  being  void,  took  title  subject  to  the 
lien  of  the  mortgages,  and  the  verdict  of  the  jury  was  correct  in 
law. 

Rule  discharged. 

George  S.  Graham,  Esq.,  for  plaintiff. 

W.  HardcasUe  Browne,  Esq.,  for  defendant. 
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(Hamt  of  (iHser  anb  ^rminer,  )pl)Ualrdpl)ia« 

[L^.  Int.,  Vol.  38,  p.  33.] 

Commonwealth  vs.  McGurk.* 

Where  the  prisoner  has  been  convicted  of  a  capital  offence,  and  a  new  trial  has  been 
granted,  not  for  error  in  law,  bat  as  a  matter  of  gmce,  and  four  terms  have  since 
elapsed  without  a  re-trial,  the  prisoner  will  not  be  discharged  under  the  two-term 
rule. 

Motion  for  discharge.  The  prisoner  was  tried  at  the  Jannaiy 
Term,  1880,  and  convicted  of  murder  in  the  first  degree.  Upon  his 
motion  a  rule  for  new  trial  was  granted,  and  on  May  1,  1880,  made 
absolute.  Four  terms  having  elapsed  without  the  second  trial 
taking  place,  the  prisoner  now  movod  for  his  discharge  under  the 
act  of  1785. 

Opinion  delivered  January  24, 1881,  by 

Mitchell,  J. — ^The  object  of  the  act  of  1785  was  to  prevent  op- 
pression of  a  prisoner  in  confinement,  by  undue  delay  in  bringing 
Jiim  to  trial.  Notwithstanding  the  general  language  of  the  act,  it 
has  been  held  that  the  provision  for  a  discharge  at  the  end  of  the 
second  term  does  not  apply  where  the  trial  has  been  prevented  by 
any  circumstances  of  moral,  physical,  or  legal  hecessity.  Most  of 
the  exceptional  cases  which  had  then  arisen  (1875)  are  referred  to 
in  Cbmmonwealth  vs.  Browriy  11  Phila.  370,  and  in  Commonwealth  vs. 
Hale,  13  Phila.  452,  it  was  farther  held  that  where  the  prisoner  had 
been  a  fugitive,  and  had  surrendered,  he  had  put  himself  outside 
of  the  protection  of  the  act,  and  could  not  now  complain  if  the 
commonwealth  chose  its  own  time  to  try  him. 

The  present  case  is  new,  but  is  strongly  analogous  to  Common^ 
wealth  vs.  Hale,  The  commonwealth  did  its  whole  duty  in  trying 
the  prisoner  at  the  proper  time.  The  result  was  his  conviction,  and 
now  that  a  new  trial  has  been  granted  to  him  upon  his  own  motion, 
and  as  matter  of  grace,  it  would  be  unreasonaole  to  allow  him  to 
dictate  when  the  commonwealth  shall  be  ready  to  try  him  the 
second  time.  Having  asked  and  received  the  favor  of  the  court,  he 
must  take  it  cum  ouere. 

It  is  not  necessary  to  decide  what  would  be  the  effect  of  a  hew 
trial  granted  by  the  same  court  for  error  in  law,  or  a  reversal  of 
judgment  by  the  Supreme  Court  for  the  same  reason.  I  have  read 
carefully  the  opinion  of  Judge  Elcock,  and  think  it  sets  forth 
clearly  that  the  new  trial  is  granted  solely  as  matter  of  grace  and 
out  o^  tenderness  for  the  prisoner,  in  a  case  involving  his  life. 

The  motion  must  be  retused. 

Effingham  B,  Morris  and  Walter  Oeorge  Smith,  Esqs.,  for  the  motion. 

tienry  S.  Hagert,  district  attorney,  for  the  commonwealth. 

♦The  defendant  was  bronght  before  the  Supreme  Court  by  a  writ  of  hnhea^  corpus^ 
and  the  same  cjuestion  was  raised  as  is  here  decided.  The  ruling  of  the  Court  of 
Oyer  and  Terminer  was  sustained  and  the  prisoner  remanded. 
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Cottrt  of  €lttarter  Btssms,  ]pl)ilal^tlpl)ict 

[Leg.  Int.,  Vol.  38,  p.  62.] 

In  re  Twenty-Eighth  Street. 

1.  The  Quarter  Sessions  of  Philadelphia  has  jurisdiction  to  appoint  a  jury  of  Tiew 

ui>oii  u  j>etition  for  the  opening  of  a  street  laid  down  upon  the  city  plan. 

2.  Such  jurisdiction  has  been  continuously  exercised  for  over  a  ceiitiirj'. 

8.  The  general  road  law  is  fully  applicable  to  the  city  of  Philadelphia  for  this 

puriiose. 
4.  Ir  any  doubt  existed  as  to  the  power  of  the  Quarter  Sessions  under  the  general 

roaa  law,  the  act  of  March  16,  1866  (P.  L.  224),  conclusively  sets  such  doubt  at 

rest. 
6.  In  re  Hare  Street,  12  Phila.  591,  commented  on  and  dissented  from. 

Rule  to  show  cause  why  the  appointment  of  the  jury  ot  view 
should  not  be  vacated  and  the  petition  dismissed.  Opinion  deliv- 
ered February  5,  1881,  by 

Thayer,  P.  J. — The  reason  assigned  for  setting  aside  the  pro- 
ceedings which  have  been  commenced  and  are  still  pending  in  this 
case  is,  that  Twenty-eighth  street,  between  Reed  street  and  Passjr- 
unk  road  (^which  is  the  part  sought  to  be  opened),  is  a  street  laid 
down  upon  the  city  plans,  which  have  been  duly  confirmed ;  that 
the  general  road  laws,  which  provide  for  the  appointment  of  juries 
of  view  and  the  opening  of  streets  by  the  Court  of  Quarter  Sessions, 
are  not  applicable  to  the  opening  of  a  street  laid  down  upon  the 
city  plans,  and  as  it  is  alleged  that  there  is  no  local  law  applicable 
to  the  case,  it  is  argued  that  the  court  is  without  jurisdiction. 

From  a  very  early  period  in  the  history  of  this  State,  that  part  of 
the  business  of  government- which  relates  to  the  laying  out  and 
opening  of  roads  and  streets  has  been  committed  to  the  Courts  of 
Quarter  Sessions.  The  first  act  upon  the  subject  which  appears  in 
the  printed  statutes  seems  to  be  tne  act  of  1700,  which  empowered 
the  justices  in  each  county  to  lav  out  and  confirm  all  roads,  etc: 
Laws  of  Pa.  (Carey  &  Bioren's  £d.),  p.  18;  Bradford's  Laws  of 
Pa.,  p.  15.  This  act,  like  all  the  later  general  road  laws,  provided 
for  a  jury  of  view  to  assist  the  Court  of  Quarter  Sessions  in  its  de- 
terminations. Many  subsequent  acts  continued  the  same  jurisdic- 
tion in  the  Courts  of  Quarter  Sessions,  and  with  the  same  instru- 
mentalities and  forms.  Such  acts  were  passed  February  20,  1736; 
February  17,  1762;  March  4,  1763;  May  18,  1765;  September  29, 
1770;  March  21, 1772.  All  these  acts  were  superseded  and  repealed 
by  the  well-known  act  of  April  6,  1802  (3  Laws  of  Pa.  612),  which 
enacted  that  the  justices  of  the  Court  of  Quarter  Sessions  of  each 
countv  within  the  commonwealth,  on  being  petitioned  to  grant  a 
view  for  a  public  road,  should  have  power  to  appoint  a  jury  of  view, 
consisting  of  six  freeholders.  Their  report  was  made  subject  to  ap- 
proval or  disapproval  by  the  court.  If  approved,  a  record  was 
made  of  it,  ana  the  road  ordered  to  be  openea.  A  subsequent  sec- 
tion provided  for  a  jury  of  six  to  assess  the  damages  of  persons 
who  were  injured.    By  an  act  passed  March  25,  1805  (4  Laws  of 
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Pa.  232),  entitled  "An  act  for  the  better  regulation  of  the  city  of 
Philadelphia  and  districts  adjoining,"  the  Court  of  Quarter  Sessions 
of  the  county  of  Philadelphia,  on  being  petitioned  to  grant  a  view 
"for  opening  any  street,  lane,  or  alley  within  the  city  of  Philadel^ 
phia,"  was  authorized  and  required  to  appoint  such  jury  of  view, 
their  report  being  made,  as  in  all  the  acts,  subject  to  the  approval 
of  the  Court  of  Quarter  Sessions.  Bv  a  supplement  to  the  general 
road  law  of  1802,  passed  April  3,  1809  (5  Laws  of  Pa.  53),  it  was 
enacted  that  the  several  Courts  of  Quarter  Sessions  of  the  Peace  in 
their  respective  counties  should,  upon  application  to  them  being 
made  "  for  the  purpose  of  opening  a  new  road,  proceed  therein  by 
views  and  reviews,  in  like  manner  as  has  been  practised  in  laving 
out  public  roads  or  highways  under  the  laws  now  in  force."  It 
then  proceeds  to  confer  upon  the  viewers  appointed  to  open  a  new 
road  the  power  at  the  same  time  to  vacate  an  old  one,  and  to  report 
their  proceedings  to  the  court  Some  parts  of  the  act  of  1802  were 
altered  by  subsequent  legislation,  but  in  general  its  provisions  re- 
mained in  fcwce  as  the  road  law  of  the  State  until  the  law  reported 
by  tlie  revisers  was  enacted  in  1836. 
*  Many  local  laws  applicable  to  the  various  municipal  districts  ad- 
jacent to  the  old  city  of  Philadelphia  were  passea  from  time  to 
time.  By  an  act  passed  April  3, 1804^  the  Court  of  Quarter  Sessions 
was  required  to  appoint  juries  of  view  "for  opening  any  public 
road,  street,  lane,  or  alley  within  the  township  of  the  Northern 
Liberties  and  District  of  South wark : "  4  Laws  of  Pa.  198.  The 
fifth  section  of  an  act,  passed  March  26, 1808  (4  Laws  of  Pa.  511), 
regulating  the  opening  of  streets  laid  out  by  commissioners  in  a 
designated  portion  of  the  township  of  Moyamensing,  provided  for 
a  petition  to  the  Court  of  Quarter  Sessions,  and  the  appointment 
of  a  jury  of  \'iew,  to  report  whether  it  would  be  proper  "to  open 
such  street  or  road,"  and  the  proceedings  are  to  be  "  in  the  same 
manner  as  other  streets  or  roads  are  by  law  to  be  opened,^^  In  the 
case  of  Spofford  Street^  4  S.  &  R.  106,  it  was  held  that  this  act  did 
not  interfere  with  the  general  road  law  of  April  6,  1802,  and  that 
under  that  law  new  streets  might  be  opened  which  were  not  laid  out 
by  the  commissioners.  By  an  act  passed  March  22, 1813,  incorpo- 
rating the  District  of  Spring  Garden,  section  18,  provision  is  made 
for  the  Opening  of  streets  from  time  to  time,  as  the  increasing  im- 
provement of  the  district  may  require,"  by  petition  to  the  Court  of 
Quarter  Sessions,  which  is  authorized  to  act  without  the  aid  of  a 
jury  of  view :  6  Laws  of  Pa.  43.  By  an  act  passed  April  2,  1822 
(7  Laws  of  Pa.  605),  the  Court  of  Quarter  Sessions  is  authorized, 
upon  petition,  "to  determine  whether  it  is  proper  to  open  any  street, 
lane,  alley,  or  road"  laid  out  in  the  District  ot  South  wark  by  com- 
missioners, pursuant  to  an  act  passed  September  29,  1787.  Section 
18  of  the  act  of  May  3, 1832  (P.  L.  428),  authorized  the  Court  of 
Quarter  Sessions  to  appoint  juries  of  view  to  report  upon  the  open^ 
ing  of  streets  in  Penn  township  and  unincoi^porated  Northern 
Liberties,  and  to  order  them  to  be  opened  if  the  stj\te  of  improve- 
ment in  the  neighborhood  required  it.  The  sixth  section  of  tiie  act 
of  April  19, 1843  (P.  L,  345)^  applied  to  another  part  of  Penn 
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township  the  provisions  of  the  Sprinj^  Garden  act  empowering  the 
Court  of  Quarter  Sessions  to  open  streets  without  the  instrumen- 
tality of  a  jury  of  view.  The  act  to  incorporate  the  Kensington 
District  of  the  Northern  Liberties,  passed  March  6, 1820,  empowered 
the  Court  of  Quarter  Sessions,  upon  petition,  to  order  the  opening 
of  streets  in  that  district  (7  Laws  of  Pa.  265).  By  the  act  of  April 
4,  1837  (P.  L.  303),  the  opening  of  streets  in  the  borough  of  West 
Philadelphia,  and  the  townships  of  Blockley  and  Kingsessing  was 
made  dependent  upon  the  same  authority,  and  they  were  to  be 
opened  only  "  by  due  course  of  law." 

The  fourth  section  of  an  act  passed  January  24,  1832  (P.  L.  29), 
authorized  the  Court  of  Quarter  Sessions  to  appoint  a  jury  of  view 
to  report  upon  the  opening  of  streets  laid  out  in  the  township  of 
Passyunk  by  commissioners  appointed  by  the  same  act. 

That  portion  of  Twenty-eighth  street  which  is  the  subject  of  the 
present  proceeding  lies  in  what  was,  at  the  time  of  the  passage  of 
this  act,  the  township  of  Passyunk.  Whether  Twenty-eighth  street 
appears  upon  the  plan  of  those  commissioners  I  am  not  informed, 
nor  do  I  think  it  material,  as  the  purpose  is  plainly  apparent  to 
apply  to  the  opening  of  streets  in  Passyunk  the  same  methods  of 
procedure  in  the  Quarter  Sessions  which  were  provided  by  the  gen- 
eral road  laws  of  the  St^ite,  which  laws  are,  in  my  judgment,  suffi- 
cient to  control  the  present  question. 

The  general  road  law  of  1836  is,  in  all  its  essential  features,  the 
same  as  that  of  1802.  It  applies,  as  has  been  several  times  deter- 
mined by  the  Supreme  Court,  to  streets  in  boroughs  and  cities  as 
well  as  to  country  roads.  Both  acts  empower  the  Courts  of  Quar- 
ter Sessions  of  every  county  in  the  State  to  "grant  a  view  for  a  road," 
and  enact  that  if  the  report  of  the  jury  of  view  is  favorable,  and 
the  court  approve  it,  ''  tlie  road  so  approved  shall  be  opened."  It 
is  supposed  oy  some,  and  that  view  seems  to  have  been  taken  at 
one  time  by  Judge  Oswald  Thompson,  In  re  Sixth  Street^  1  Phila.  277, 
that  because  the  76th  section  of  the  act  of  1836  (P.  L.  666),  which 
contains  some  special  directions  relating  to  the  filing  of  the  peti- 
tion and  the  selection  of  the  viewers  in  the  county  of  Philadelphia, 
speaks  only  of  "laying  out  or  widening"  streets,  there  can  be  no 
jury  of  view  for  opening  a  street  already  laid  out  by  authorized 
commissioners  or  boards  of  survey.  In  re  Sixth  Street  the  point 
ruled  was  that,  inasmuch  as  the  case  w^as  governed  by  a  local  act, 
the  viewers  should  have  been  appointed  in  accordance  W4th  that 
act,  and  not  selected  in  accordance  with  the  provisions  of  the  act 
of  1836.  For  that  reason  the  report  was  set  aside.  The  act  of  1836 
expressly  saved  all  local  acts.  But  I  cannot  agree  with  the  ])08i- 
tion  assumed  in  the  opinion  in  that  case,  nor  with  the  decision  In 
re  Hare  Street,  12  Phila.  591,  that  no  authority  exists  in  the  Court 
of  Quarter  Sessions,  under  the  general  road  laws  of  the  common- 
w^ealth,  to  appoint  a  jury  of  view  upon  a  petition  to  open  a  street 
already  laid  down  upon  a  city  plan.  Much  stress  was  laid  in  those 
opinions  upon  the  fact  that  the  76th  section  of  the  act  of  1836 
uses  only  the  words  "  laying  out  or  widening  streets."  By  the  Ist 
section  the  court  is  to  appoint  a  jury,  when  petitioned,  to  grant  "a 
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yieir  for  a  road."  That  the  phraseology  was  altered  in  the  76th  seo- 
tion  is  doubtless  due  to  the  fact  that  the  76th  section  was  drawn  by  a 
different  hand.  It  was  not  in  the  bill  reported  bv  the  revisers,  but 
was  added  in  the  legislature.  It  is  unreasonable  to  suppose  that 
the  legislature  intended  b)r  the  language  used  to  prevent  the  ap- 
pointment of  a  jury  of  view  in  the  case  of  a  petition  to  open  a 
street  in  Philadelphia  already  laid  out  on  a  plan,  when  the  statute- 
l)ook  is  filled  with  acts  authorizing  exactly  that  mode  of  procedure 
for  opening  streets  already  laid  out.  Besides,  in  Snxedley  vs.  Erwin^ 
1  P.  F.  Smith,  445,  it  was  expressly  determined  by  the  Supreme 
Court  that  all  the  provisions  of  the  act  of  1836  are  as  applicable  to 
Philadelphia  as  to  any  other  county,  except  so  far  as  they  are 
therein  declared  to  be  inapplicable,  and  that  the  only  particulars  in 
which  they  are  declared  to  be  inapplicable  are  those  relating  to  the 
time  of  presenting:  petitions  and  the  method  of  selecting  the  jurors 
for  views.  "  In  all  other  respects,"  says  Judge  Strong,  "  there  is 
no  difference.  No  other  difference  was  intended."  It  is  impos- 
sible therefore  to  draw  any  inference  against  the  power  of  the 
Court  of  Quarter  Sessions  to  proceed  to  open  streets  upon  the 
city  plan  from  the  language  of  the  76th  section.  It  must  be 
plain  that  if  the  Courts  of  Quarter  Sessions  throughout  the 
State  have  that  power  the  Court  of  Quarter  Sessions  of  Philadel- 
phia county  has  the  same  power,  and  that  they  have  that  power 
IS  plainlv  deducible  from  the  act  of  1836  and  from  all  the  gen- 
eral road  laws  of  the  State  which  have  been  enacted  from  time 
to  time.  It  is  a  power  which  has  been  exercised  by  the  Quarter 
Sessions  of  this  county  from  the  earliest  period  of  provincial  his- 
tory to  the  present  time.  Judge  Thompson  himself  must  have 
changed,  in  subsequent  years,  the  views  expressed  in  his  opinion 
Ai  re  Sixth  Street^  because  the  records  of  the  Court  of  Quarter  Ses- 
sions of  this  county  contain  indubitable  evidence  that  he  appointed 
many  road  juries  and  ordered  many  streets  upon  the  public  plans 
of  the  city  to  be  o[)ene(l  in  the  years  succeeding  the  delivery  of  the 
opinion  In  re  Sixth  Street,  The  records  of  the  court  also  show  that 
the  other  judges  have  uniformly  pursued  the  same  practice.  Judge 
Allison,  now  the  President  Judge  of  Common  Pleas  No.  1,  made 
many  such  orders.  Judire  Ludlow,  now  the  President  Judge 
of  Common  Pleas  No.  3,  did  the  same.  The  judges  of  the  Quarter 
Sessions  who  sit  in  Common  Pleas  No.  2  decided  the  same  point  In 
re  Opening  of  Elm  Street^  in  which,  after  argument,  they  overruled 
and  dismissed  an  exception  based  upon  the  alleged  lack  of  power 
in  the  Quarter  Sessions  to  appoint  a  jury  of  view  to  open  a  street 
laid  down  upon  the  city  plan. 

This  much  is  certain,  that  if  the  Quarter  Sessions  cannot  proceed 
by  the  aid  and  instrumentality  of  a  jury  of  view  to  open  a  street 
already  laid  out  on  a  city  plan,  it  cannot  under  the  general  road 
law  open  such  a  street  at  all,  for  there  is  no  warrant  in  that  law  for 
proceeding  in  any  other  manner.  It  would  further  follow,  as  a 
necessary  and  unavoidable  conclusion,  that,  inasmuch  as  the  act  of 
21st  of  April,  1855,  authorizes  councils  to  o|)en  streets  only  in  cases 
of  "  public  exigency,"  beitig  intended  only  for  special  cases  require 
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ing  immediate  action  (as  was  amply  shown  by  the  learned  judge 
who  delivered  the  opinions  In  re  Parrish  Street  and  Large  vs.  The 
City),  no  power  exists  anv^vhere  in  ordinary  cases  to  open  streets 
laid  down  upon  the  city  plans,  and  the  plans  themselves  are  useless 
rubbish  for  lack  of  legal  authority  to  give  them  practical  efifect  A 
construction  which  brings  the  legislation  of  the  State  upon  so  im- 
portant a  subject  into  such  a  dilemma  is  not  to  be  followed  unless 
it  be  absolutely  necessary  and  unavoidable. 

Anyone  who  will  read  the  road  laws  attentively  may  see  that 
the  words  *' laying  out"  and  "opening"  are  constantly  used  as 
equivalent  expressions.  Sometimes  one  phrase  is  used,  sometimes 
the  other.  Both  are  often  used  indifferently  in  the  same  statute. 
The  supplement  to  the  general  road  law  of  1802,  passed  April  3, 
1809,  already  referred  to,  expressly  enacted  that  '*for  the  purpose 
of  opening  a  r\cw  road,"  the  Courts  of  Quarter  Sessions,  m  their 
respective  counties,  should  "proceed  therein  in  like  manner  as  has 
been  practised  in  iaywg  mU  public  roads  or  highways  under  the 
laws  now  in  force."  If  there  is  anything  specially  potential  in  the 
word  "  opening,"  here  we  have  it  used  in  a  sense  and  in  a  statute 
broad  enough  to  comprehend  all  cnses  of  opening,  whether  of  high- 
ways and  streets  long  laid  out  or  newly  laid  out,  whether  laid  out 
by  a  jury  of  view  or  by  a  board  of  surveyors.  And  it  is  to  be  re- 
membered tliat  the  act  of  1836  repealed  prior  acts  only  "  so  far  aB 
they  are  inconsistent  with  the  act  of  1836." 

Again,  the  act  of  March  25,  1805,  already  cited,  relating  to  the 
city  of  Philadelphia,  gave  the  Quarter  Sessions  power  "to  gr^int  a 
view  for  opening  any  street,  lane  or  alley  in  the  city  of  Philadelphia," 
and  by  tne  act  of  consolidation  all  nets  relating  to  the  city  not  in- 
consistent with  that  act  remain  in  force.  Does  the  city  of  Phila- 
delphia cease  to  be  the  city  of  Philadelphia  because  its  boundaries 
are  enlarged  ?  Does  not  the  power  given  to  the  Court  of  Quarter  Ses- 
sions extend  to  the  city  of  the  future  as  well  as  to  the  city  of  1805? 

But  all  doubts  upon  the  subject  now  under  discussion  would 
seem  to  be  set  at  rest  by  the  act  of  March  16, 1866,  P.  L.  224,  which 
enacts  that  "  hereafter,  in  all  cases  relating  to  the  opening  of  streets 
wj^on  the  plans  of  the  city  of  Philadelphia,  tlie  persons  appointed  to 
view  sliall  be  appointed  hy  the  Court  of  Quarter  Sessions  of  the 
county  of  Philadelphia."  Here  is  a  very  clear  and  unmistakable 
legislative  construction  of  the  previous  acts.  The  primary  object 
of  the  act  was  to  cut  up  that  provision  of  the  76th  section  of  the 
act  of  1836  which  required  a  venire  to  issue  for  road  jurors  in  Phila- 
delphia, and  to  assimilate  the  proceedings  in  such  cases  with  the 
provisions  of  the  general  road  law  of  the  State.  If  the  words  do 
not,  as  they  may  reasonably  be  construed  to  do,  contain  in  them- 
selves an  explicit  grant  of  authonty  to  the  Court  of  Quarter  Ses- 
sions of  Philadelphia  to  appoint  juries  of  view  in  cases  relating  to 
the  opening  of  streets  laid  down  on  the  city  plan,  they  at  any  rate 
embody  a  very  distinct  expression  of  the  construction  put  by  the 
legislature  upon  the  previous  laws,  and  such  construction  is  always 
entitled  to  weight,  because,  as  was  said. in  Kirk  vs.  Dean,  2  Bitmey, 
'359,  "it  shows  the  general  understanding  of  the  country." 
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It  remains  only  to  notice  briefly  some  of  the  cases  which  were 
referred  to  upon  the  argument.  In  the  case  of  ParrUh  Street^  12 
Phila.  638,  it  was  decided  that  the  act  of  March  22,  1813,  relating 
to  the  opening  of  streets  upon  the  public  plan  of  the  District  of 
Spring  Garden,  has  not  been  expressly  or  impliedly  repealed,  and 
that  the  proceedings  in  the  Court  of  Quarter  Sessions  for  the  open- 
ing of  streets  in  that  district  may  be  in  accordance  with  the  provi- 
sions of  the  local  act.  It  was  also  decided  that  the  jurisdiction 
given  to  councils  to  open  streets  in  cases  of"  public  exigency  "  by  the 
act  of  April  21, 1855,  is  concurrent  with  that  of  the  Quarter  Sessions 
and  not  exclusive,  a  point  which  Judge  Allison  had  previously  dem- 
onstrated in  Large  vs.  The  City,  3  Phila.  382,  and  which  he  fortified 
and  reaffirmed  in  Parrish  Street,  pointing  out  tlie  inaccuracy  of  the 
syllabus  of  In  re  Jdckson  Street,  2  Norris,  328,  and  the  absence 
oi  any  warrant  in  that  case  for  holding  the  contrary  doctrine.  But 
In  re  Parrish  Street  cannot  be  cited  in  support  of  the  position  that 
the  Court  of  Quarter  Sessions  has  not  authority  to  appoint  a  jury 
of  view  for  the  opening  of  streets  laid  down  upon  the  city  plan. 
On  the  contrary,  the  learned  judge  who  decided  that  case,  in  touch- 
ing upon  the  question,  which  was  considered  but  not  decided,  be- 
cause it  was  not  necessary,  intimates  a  very  strong  doubt  of  the 
correctness  of  that  proposition,  citing  the  uninterrupted  practice 
of  the  court  from  1790  to  the  present  time,  and  the  language  of  the 
act  of  1866,  and  expressly  avoids  committing  himself  to  the  doc- 
trine announced  in  the  case  of  In  re  Hare  Street,  All  that  was  de- 
cided In  re  Fifty-second  Street,  11  Phila.  437,  was  that  the  act  of  May  14, 
1874,  relative  to  the  ^co/m^  of  streets,  was  not  applicable  to  a  street 
already  located  and  laid  down  by  competent  authority  upon  the 
city  plan,  which  was  the  point  decided  also  In  re  Jackson  Street,  In 
re  Milford  Street,  4  Barr,  303,  the  proceedings  were  auashed  because 
the  general  road  law  provides  for  the  laying  out  ana  opening  of  one 
road  only  at  a  time,  and  it  was  attempted  by  the  petitioners  in  that 
case  to  lay  out  and  open  by  one  proceeding  "  many  parallel  roads, 
and  many  more  cross  ones,  surrounding  entire  squares,  and  having 
many  endings  and  beginnings,"  to  make,  in  fact,  **  a  dislocated  fabric 
of  the  plan  of  an  incorporated  borough."  My  researches  have  not 
enablea  me  to  find  any  case  which  decides  that  under  the  general 
road  laws  the  Quarter  Sessions  of  Philadelphia  county  have  not 
jurisdiction  to  appoint  a  jury  of  view  upon  a  petition  for  the  open- 
ing of  a  street  laid  down  ui>on  the  city  plan,  except  the  decision  In 
re  Hare  Street,  I  am  compelled  reluctantly  to  dissent  from  that  de- 
cision. I  cannot  agree  to  it  because  it  is,  in  my  judgment,  opposed 
not  only  to  the  true  intent  and  meaning  of  the  road  laws,  but  to 
their  express  words  and  directions,  as  well  as  to  the  settled  practice 
of  the  court  for  more  than  a  century. 

Rule  discharged. 

Theo,  P,  Matmews.  assistant  city  solicitor,  for  rule. 

Henry  K.  Pox  ana  Egbert  K.  NicJwlSy  Esqs.,  contra- 
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[L^.  Int.,  Vol.  S8,  p.  53.] 

The  Commonwealth  v8,  Haines,  Miskey  akd  Clement. 

A  conspiracy  is  an  agreement  to  do  an  unlawful  thing  or  to  do  a  lawAil  thing  in  an 
unlawful  manner.  In  either  case  the  essential  and  controlling  element  is  the  com- 
bination or  agreement  of  the  parties.  A  combination  to  compel  the  citj  to  pay- 
higher  for  its  labor  and  materials  than  it  would  if  there  was  no  eombination  to 
preveut  bidding,  is  a  conspiracy. 

Charge  to  the  jury  delivered  Februoety  5,  1881,  by  Pinletter,  J. 

Gentlemen:  The  counsel  for  the  commonwealth  and  for  the 
defendants  have  performed  their  several  duties  with  a  fidelity 
and  ability  worthy  of  all  praise.  It  is  now  for  you  and  me  to 
perform  our  duty  with  ecjual  fidelity.  We  stand  between  oppos- 
ing interests  and  conflicting  evidence  to  seek  the  truth  and  fear- 
lessly proclaim  it.  Whatever  the  result  may  be,  it  will  not  be  for  us 
a  triumph.  Judges,  and  not  partisans,  it  will  be,  as  it  should  be  to 
us,  the  vindication  of  truth  and  nothing  else. 

The  responsibility  of  calmly  and  conscientiously  performing  our 
duty  we  cannot  throw  aside.  We  must  hear — we  must  examine — 
we  must  decide.  To  shrink  from  it,  to  evade  it,  to  disregard  it, 
would  entail  upon  us  the  just  reproach  of  all  good  men,  and  stain 
our  souls  with  perjury. 

To  us,  on  the  one  hand,  is  intrusted  the  vindication  of  the  ma- 
jesty of  the  law  and  the  rights  of  an  outraged  community.  On  the 
other  hand,  three  of  our  fellow-citizens  demand  from  us  that  their 
reputation,  their  liberty,  their  happiness,  and  the  happiness  of  those 
dear  to  them,  shall  not  be  forfeited  unless  by  due  course  of  law,  and 
a  full  observance  of  all  tlieir  rights  and  privileges. 

To  the  performance  of  this  sacred  duty  we  should  bring  hearts 
free  from  passion,  and  intellects  unclouded  by  impure  motives,  base 
fears  or  wicked  expectations.  Truth  is  divine.  Pervading  and  gov- 
erning all  things ;  entering  into  all  the  laws  of  our  being,  the  past, 
the  present,  and  the  future ;  everywhere  open  and  brilliant  as  the 
noonday  to  him  who  diligently  seeks,  she  lilts  her  worshippers  above 
the  contamination  of  earthly  things.  Her  special  throne  "should  be 
the  jury  box ;  and  there  can  be  no  more  sublime  spectacle  than  a 
jury  dispensing  justice  guided  by  truth  alone,  and  unmoved  by  im- 
proper motives.  It  is  worthy  the  admiration  of  men  and  the 
blessing  of  heaven.  In  this  investigation  and  search  of  truth  our 
duties  are  different,  but  never  conflicting  or  antagonistic  It  is  my 
duty  to  see  that  the  testimony,  both  for  and  against  the  defendants, 
is  in  accordance  with  the  laws  and  principles  of  evidence  which* 
have  governed  courts  from  their  foundation  to  the  present  time.  In 
no  other  way  can  the  laws  be  administered  faithfully.  In  no  other 
way  can  the  rights  of  person  and  property  be  protected.  It  is  also 
my  duty  to  explain  the  law,  to  define  the  offence,  and  assist  you  in 
applying  the  evidence  to  the  principles  of  law. 

It  is  your  sole  and  special  auty  to  say  from  all  the  evidence  what 
the  facts  are,  and  how  far  they  apply  to  the  crime  charged,  and  in 
what  degree  they  connect  the  defendants  with  that  crime.  In  the 
performance  of  this  duty  counsel  and  the  court  may  aid  3^ou  by 
suggestions  and  arguments  upon  the  evidence.     But  it  would  l>e 
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manifestly  a  great  wrong  for  either  tlie  counsel  or  the  court  to 
attempt  to  control  your  judgment  in  any  other  way. 

The  defendants  are  charged  with  conspiracy  to  cheat  and  defraud 
the  city,  by  preventing  persons  from  bidding  for  contracts  for  cer- 
tain work,  or  getting  them  to  bid  higher  than  $20,000.  The  means 
used  to  accomplish  this  were  corrupt  solicitations,  and  corrupt  of* 
fers  and  promises  of  money. 

There  is  nothing  in  the  law  of  conspiracy  which  need  for  a  mo- 
ment confuse  an  attentive  juror.  It  is  an  agreement  to  do  an  un- 
lawful thing,  or  to  do  a  lawiul  thing  in  an  unlawful  manner.  In 
either  cose  the  essential  and  controlling  element  is  the  combination 
or  agreement  of  the  parties.  Without  this  there  can  be  no  conspir- 
acy, no  matter  how  criminal  the  acte  may  be.  If  the  thing  to  be 
done  be  lawful,  then  the  means  used  must  be  unlawful.  It,  how- 
ever, it  be  unlawful,  then  it  matters  not  how  innocent  the  means 
may  be.  So  that,  in  brief,  wherever  there  is  combination  with  un- 
lawful means  for  unlawful  purposes,  there  is  conspiracy. 

The  commonwealth  must  show,  beyond  a  reasonable  doubt,  both 
the  combination  and  the  unlawful  means  or  the  unlawful  purposes. 
If  she  has  failed  in  either,  the  defendants  must  be  acquitted. 

As  a  general  thing  there  is  very  little  diflSculty  in  ascertaining 
whether  an  act  be  unlawful.  It  is  simplv  bringing  it,  by  evidence, 
within  the  class  of  acts  which  the  law  has  pronounced  unlawful. 
Until  that  is  done  it  is  lawful. 

What  gives  trouble  in  cases  of  this  kind  and  requires  the  closest 
attention,  is  the  question  of  combination  or  agreement.  The  com- 
monwealth is  not  required  to  show  that  the  defendants,  by  words  or 
writings,  agreed,  or  planned,  or  arranged  among  themselves,  to  do 
the  acts  complained  of  If  this  were  so,  the  law  of  conspiracy  might 
as  well  be  blotted  from  our  code.  It  would  be  impossible  to  con- 
vict, and  conspiracies  would  be  rife.  A  principle  so  repugnant  to 
common  sense,  so  inconsistent  with  the  natural  actions  of  men 
could  not  exist  in  any  cii  ilized  community. 

All  crimes  in  their  conception  are  secret.  If  it  were  not  so  there 
would  be  few  crimes.  It  is  only  in  their  development  and  consum- 
mation that  they  become  known.  For  the  intent  and  motives,  for 
the  prearranged  plans  and  combinations,  indeed  for  all  that  make 
them  crimes,  we  must  look  to  the  acts  and  conversations  of  the 
criminals.    In  these  we  will  always  find  a  sure  guide. 

To  aid  us  we  have  certain  well-defined  principles. 

1.  Every  act  is  presumed  to  be  wilful  and  intended  until  the  con- 
trary is  shown. 

2.  Every  one  is  presumed  to  have  intended  the  natural  result  of 
his  act. 

3.  Every  injurious  act  is  wrongful  and  unlawful. 

4.  When  two  or  more  persons  engage  in  an  unlawful  act  or  pur- 
pose, the  law  presumes  that  they  intended  to  act  together,  and  that 
they  agreed  or  combined  together  to  do  it,  and  that  the  act  of  one 
is  the  act  of  both. 

That  these  principles  are  just,  and  necessary  to  the  protection  of 
society  against  crime,  and  work  no  hardship  to  the  innocent,  will 
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not  be  questioned.  If  two  men  are  arrested  breaking  into  a  house 
at  midnight,  would  it  not  be  folly  to  doubt  that  they  were  acting  in 
concert  for  an  unlawful  purpose,  and  that  they  haa  agreed  to  act 
together  for  that  purpose?  If  they  were  charged  with  conspiracy 
to  break  into  the  house,  could  it  be  possible  for  a  juror  to  doubt 
that  they  had  agreed  or  combined  to  commit  that  crime? 

Whilst  in  conspiracy  it  is  necessary  to  show  a  combination  or 
agreement  to  do  the  unlawful  act  by  all  the  parties  charged  with 
the  offence,  it  is  not  necessary  to  show  that  all  had  knowledge  of 
every  act  of  each  of  the  persons  charged.  When  it  is  shown  that 
they  have  a  common  object  in  view  which  they  intended  to  accom- 
plish, then  the  act  of  each  in  furtherance  of  that  object  is  the  act 
of  all,  even  though  the  others  may  know  nothing  about  it 

There  are  cases  in  which  the  agreement  or  combination  may  be, 
or  should  be,  inferred  from  the  single  acts  of  each  of  the  parties, 
though  those  single  acts  may  not  be  known  to  the  others. 

To  simplify  the  matter  by  an  example,  suppose  one  man  is  seen 
to  drop  a  pocket-book  upon  the  highway,  which  a  wayfarer  picks 
up,  when  another  man  steps  up  and  tells  him  to  examine  it,  to  find 
the  name  of  the  owner  and  get  the  reward,  and  a  name  is  found  in 
the  book,  and  he  tells  the  finder  where  the  person  can  be  found ; 
and  when  the  finder  waits  upon  that  person  he  claims  the  book  and 
offers  a  rewaid  cf  $50,  and  hands  over  the  check  of  some  one  else 
for  6100  and  gets  $50,  and  the  check  turns  out  to  be  worthless,  could 
there  be  any  doubt  that  these  three  persons  had  combined  and 
agreed  to  do  this?  or  could  it  be  possible  that  any  juror  could  have 
a  doubt  of  the  guilt  of  all,  because  they  were  not  shown  to  be  to- 
gether in  any  one  of  the  known  acts  ? 

It  has  been  contended  that  the  acts  of  these  defendants  are  not 
illegal — ^that  there  is  no  principle  of  law  or  morals  which  forbids 
what  is  charged  against  them,  or  the  purposes  they  had  in  view. 
All  combinations  to  increase  or  depress  the  price  of  labor,  to  in- 
crejise  the  cost  of  anything  bought  and  sold  or  bartered,  is  a  crim- 
inal conspiracy.  Therefore  it  is  that  combinations  by  employers,  to 
prevent  anyone  from  obtiiining  labor — shutting  out,  as  it  is  called  ; 
combinations  by  workmen  to  prevent  others  from  working ;  combi- 
nations to  raise  the  price  of  freights  or  fares;  combinations  to  raise 
or  depress  the  price  of  stocks ;  combinations  to  raise  the  price  of 
wheat  or  drugs,  or  anything  else,  are  criminal  conspiracies.  Such 
conspiracies  are  of  the  most  dangerous  character.  Their  evil  results 
are  wide-spread.  They  affect  whole  communities;  whilst  the  ordi- 
nary conspiracy  to  cheat  and  defraud  affects  individuals  only. 

We  have  been  blessed  in  our  seed-time  and  harvest.  Our  plenty 
should  be  the  angel  of  healing  to  the  famishing  of  other  lands.  It 
is  not  so — it  does  not  even  feed  our  own  hungry.  Evil  men  out  of 
this  greatest  of  all  blessings,  and  out  of  the  direst  calamities  which 
can  afflict  mankind,  become  millionaires.  Evil  men  combine  to 
buy  up  all  the  quinine  and  opium,  and  the  fever-stricken  and  the 
pain-racked  everywhere  perish.  Wealth  thus  acquired  from  the 
miseries  and  calamities  of^mankind  is  thrice  accursed.  If  it  invoke 
again  the  spirits  of  hopeless  want  and  black  despair,  we  will  be' 
happy  if  from  the  chaos  we  emerge  a  united  and  free  people. 
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Let  me  not  be  misunderstood.  Honest  wealth  sHould  be  re- 
spected and  honored.  It  represents  integrity,  ability,  industry,  fru- 
gality and  self-denial — elements  which  make  a  nation  great  and 
prosperous,  and  a  people  contented  and  happy. 

The  effect  of  a  successful  combination,  such  as  is  charged  against 
the  defendants,  would  be  to  compel  the  city  to  pay  higher  for  its 
labor  and  materials  than  it  would  if  there  was  no  combination  to 
prevent  bidding.  To  that  eJttent  the  city  would  be  injured  and  de- 
frauded. It  is,  therefore,  unlawful.  To  pay  a  man  to  do  an  act 
which  will  result  in  an  unlawful  act  is,  of  itself,  unlawful.  It  is  a 
bribe.  To  make  the  offer  is  to  attempt  to  bribe,  and  is  unlawful.  If, 
therefore,  the  defendants,  or  any  of  them,  intended  to  prevent  bid- 
ding, or  to  make  the  bids  of  others  higher  than  their  own,  or  if  they 
attempted  corruptly  to  induce  persons  to  do  this,  they  were  guilty 
of  unlawful  purposes,  and  used  unlawful  means  to  accomplish 
them. 

What  did  thiBy  do?  What  has  the  commonwealth  shown,  and 
what  have  they  themselves  shown  as  evincing  their  purpose  and 
the  means  used? 

The  commonwealth's  case  rests  upon  the  evidence  of  Pooley, 
Young,  Carrigan  and  Henry,  and,  so  far  as  Clements  and  Miskey  are 
concerned,  upon  their  own  testimbny,  that  they  were  acting  together 
in  their  interviews  >tith  these  witnesses. 

There  can  be  no  doubt  that  this  evidence,  if  true,  clearly  estab- 
lishes the  unlawful  acts  of  all  the  defendants,  and  as  clearly  estab- 
lishes the  combination  or  agreement  of  Clements  and  Miskey ;  in: 
other  words,  clearly  establishes  the  guilt  of  Clements  and  Miskey  in 
manner  and  form  as  they  stand  indicted. 

But  does  it  show  that  Haines  was  acting,  in  what  he  did,  in  con- 
cert with  Clements  and  Miskey  ?  Let  us  examine  this  matter  care- 
fully ;  for,  if  he  were  not  acting  in  concert  with  them,  no  matter  how 
reprehensible  his  conduct,  he  should  be  acquitted. 

The  testimony  shows  that  there  were  but  Clements  and  Miskey 
who  desired  that  bids  should  be  put  in  higher  than  their  own,  or 
not  put  in  at  all ;  that  they  were  trie  only  persons  who  desired  to 
accomplish  this  by  offering  inducements  to  contractors,  and  who 
spoke  of  specific  sums. 

They  directed  the  witness  to  meet  other  persons  at  the  1001  Club, 
who  would  consummate  the  purpose.  Haines  met  them  at  the 
time  and  place,  and  at  once  commenced  the  completion  of  the  pur- 
pose indicated  by  Clements  and  Miskey.  He  speaks  of  the  object, 
the  prevention  of  competitive  bidding.  He  mentions  the  sums  to 
be  paid,  and  for  what  they  were  to  be  paid,  as  Clements  and  Miskey 
had  done.  He  urges  that  it  shall  be  done.  To  overcome  their 
scruples  or  objections  he  advises  them  to  see  or  consult  with  the 
register,  and  takes  them  to  the  register's  office,  and  introduces  them 
to  the  register,  having  previously  privately  told  the  register  he  would 
see  him  again. 

All  this  clearly  shows  that  he  was  carrying  out  the  wishes  of 
Clements  and  Miskey ;  that  he  was  working  for  the  success  of  their 
objects,  and  that  he  was  using  illegal  means  to  do  so,  in  violation'^ 
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of  his  oath  of  oflBce  and  his  duty  to  the  city,  whose  paid  officer  he 
was. 

Is  it  possible  that  he  could  have  done  this  without  concert  with 
Clements  and  Miskey,  or  with  either  of  them  ?  Is  it  possible  that 
he  could  thus  lay  perjury  to  his  soul,  and  counsel  the  robbery  of 
the  city  by  accident,  or  in  the  mere  wantonness  of  a  wicked  and 
corrupt  heart?  It  surpasses  the  probabilities  of  human  actions^ 
and  juries  must  be  governed  by  the  probabilities.  If,  therefore, 
these  actions  lead  you  to  the  conclusion  that  he  must  have  been 
acting  in  concert  with  Clements  and  Miskey,  you  should  have  no 
hesitation  in  convicting  him.  If,  however,  tliey  could  all  have  hap- 
pened without  his  concert  with  them,  or  if  you  have  a  reasonable 
doubt  about  it,  you  must  acquit 

In  these  remarks  I  have  assumed  that  the  commonwealth  has  es- 
tablished the  facts  as  I  have  stated  them,  because  it  is  your  duty 
to  consider  their  effect  before  you  call  upon  the  defendants  for  ex- 
planation or  refutation.  If  they  fail  to  convince  you  of  the  guilt 
of  the  defendants  beyond  a  reasonable  doubt,  then  your  whole  duty 
is  done,  and  the  defendants  should  be  acquitted.  If,  however,  they 
lead  you  to  the  conclusion  of  guilt,  it  becomes  your  duty  to  estab- 
lish n-om  the  whole  evidence  their  truthfulness. 

It  is  not  until  you  are  satisfied  that  the  evidence  is  true  and  es- 
tablishes the  charges  against  the  defendants,  that  you  are  called 
upon  to  examine  the  evidence  of  the  defence. 

The  defence  is  an  absolute  denial  by  the  defendants  of  the 
material  facts  proved  by  the  commonwealth.  I  need  scarcely  say 
thatit  is  your  duty  to  give  it  your  most  careful  consideration. 

I  haveno  desire  to  be  considered  by  the  jury  as  having  any  opin- 
ion upon  the  facte  for  or  against  the  defendants.  They  are  in  them- 
selves so  simple  that  it  would  be  a  waste  of  time  to  me  to  suggest  a 
course  of  examination  or  arrangement,  I  throw  upon  you  the  en- 
tire responsibility  of  determining  the  facts  as  adduced  by  the  evi- 
dence. 

We  cannot  escape  the  conviction  that  there  is  in  this  case  an 
amount  of  absolute  and  unqualified  nerjury  which  is  startling. 
There  is  no  escape  from  this.  The  connict  ot  testimony  cannot  be 
reconciled,  and  you  must  determine  where  the  perjury  is. 

There  are  tests  by  which  a  jury  may  measure  the  evidence  and 
ascertain  the  credibility  of  witnesses.  They  are  the  appearance 
and  manner  of  the  witnesses,  their  intelligence,  their  means  of 
knowledge,  the  probabilities  of  their  narratives,  their  freedom  from 
passion  or  prejudice,  or  other  improper  motives. 

A  wilful  false  statement  by  a  witness  destroys  his  whole  testi- 
mony. But  before  the  jury  would  be  justified  in  discarding  such 
testimony  the  jury  should  be  satisfied  that  the  witness  intended  to 
be  false.  If  the  jury  can  arrive  at  the  conclusion  that  it  is  an  hon- 
est mistake,  it  would  be  unjust  to  reject  the  testimony.  It  would 
show  at  least  that  the  witness  made  a  mistake  in  that  particular, 
and  if  it  were  in  a  substantial  matter  it  should  go  far  to  weaken 
the  effect  of  his  testimony.  If,  however,  it  is  in  an  immaterial 
matter  it  should  have  very  little  effect. 
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The  motives  which  witnesses  have  for  their  actions  are  matters 
for  serious  consideration.  It  is  contended  that  the  witnesses  are 
disappointed  contractors,  and,  from  revenge,  have  concocted  the 
whole  story.  If  there  be  evidence  of  this,  to  satisfy  the  jury  of 
its  truthfulness,  you  should  reject  their  testimony. 

The  defendants  have  the  highest  interest  in  an  acauitUd.  Their 
liberty — their  reputations — the  happiness  and  welfare  of  their 
families,  depend  upon  it.  These  are  powerful  motives  for  them  to 
do  all  they  can  to  accomplish  an  acquittal.  In  consideration  of 
their  individual  testimony,  they  should  not  be  forgotten.  And  yet 
they  are  not  in  themselves  alone  sufficient  to  warrant  a  jury  in  re- 
jecting their  evidence.  When,  however,  they  come  in  conflict  with 
the  evidence  of  other  witnesses,  they  become  matters  of  grave  im- 
portance. Where  there  is  no  motive  for  false  swearing,  we  naturally 
expect  the  truth ;  nor  should  we  forget  that  crime  begets  crime, 
and,  where  fraud  is,  its  twin  brother,  perjury,  may  be  found  close  at 
hand. 

The  commonwealth  must  establish  the  guilt  of  the  defendants 
beyond  a  reasonable  doubt  A  reasonable  doubt  is  one  which 
naturally  and  reasonably  arises  from  the  testimony,  and  is  of  such 
a  character  as  would  make  you  hesitate  to  act.  It  is  no  doubt  if  it 
does  not  arise  from  the  testimony — it  is  only  the  wilful  determina- 
tion of  a  juror  not  to  do  his  duty. 

I  have  endeavored  to  make  the  law  of  this  case  clear  to  your  un- 
derstanding, and  I  ask  you  to  believe  that  if  it  should  be  found 
that  I  have  erred  in  the  slightest  particular,  it  would  give  me  the 
greatest  pleasure  to  correct  that  error.  The  learned  counsel  for  the 
defence  has  told  you  that  you  are  judges  of  the  law  as  well  as  the 
facts.  That  the  Supreme  Court  has  used  language  which  may  be 
so  construed  cannot  be  doubted.  But  how  are  the  jury  to  be  the 
judges  of  the  law?  How  are  they  to  ascertain  what  the  law  is? 
And  how,  if  the  jury  make  a  mistake  in  the  law,  and  deprive  a  man 
of  his  liberty  or  life,  is  that  mistake  to  be  corrected? 

If  it  means  that  a  jury  can  say  that  deliberate  poisoning  is  not 
murder — that  the  malicious  striking  of  a  person  is  not  assault  and 
battery,  or  that  killing  in  self-defence  is  murder,  then  this  doctrine 
is  simply  an  invitation  to  a  jury  to  violate  their  oaths,  and  do  in- 
justice alike  to  the  commonwealth  and  its  citizens. 

If,  however,  it  means  that  the  jury  shall  ascertain  what  the  law 
is  from  a  source  bound  to  know  what  it  is,  and  to  keep  it  uniform, 
and  then,  applying  the  evidence  to  the  law  thus  ascertained,  judge 
and  decide  whether  or  not  the  acts  of  the  defendant  bring  him 
within  the  operation  and  meaning  of  the  law,  then  it  has  a  sensible 
and  safe  meaning,  and  juries  can  confidently  act  upon  it. 

For  the  trial  of  crimes  the  commonwealth  has  established  this 
tribunal.  The  court  is  presumed  to  know  the  law,  and  it  is  the 
duty  of  a  presiding  judge  to  keep  the  principles  of  its  administra- 
tion uniform  and  regular,  and  free  from  prejudice  or  passion.  It 
is,  moreover,  his  duty  to  state  to  you  clearly  all  the  principles  of 
law  which  can  arise  in  a  case. 

It  has  not  been  found  in  the  long  experience  of  the  English  and 
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American  people,  that  the  rights  of  defendants  and  the  rights  of 
the  communitv  are  uncertain  or  insecure  when  the  jury  rely  im- 
plicitly upon  the  court  for  the  law  of  the  case. 

I  now  submit  this  case  to  your  hands.  I  am  satisfied  that  you 
will  do  your  duty  regardless  of  all  consequences.  The  clamor  of 
even  a  justly  offended  community  should  not  reach  your  ears ;  nor 
should  the  array  of  powerful  friends  move  you  a  hair's  breadth 
from  the  strict  line  or  duty.  It  should  be  the  boast  of  our  laws 
that  the  humblest  man  before  a  jury  has  all  the  rights  which  the 
highest  could  claim. 

F.  A,  Bregr/j  assistant  district  attorney,  and  George  S.  Graham, 
district  attorney,  for  the  commonwealth. 

William  B.  Mann,  James  H.  Heverin,  and  Lewis  C.  Caasidy,  for  de- 
fendants. 

[Leg.  Int.,  Vol.  38,  p.  84.] 

Philadelphia  County. 

Before  Judges  Hare,  Ludlow  and  Peirce,  judges  of  the  Common 
Pleas,  designated  by  the  Board  of  Judges  "to  perform  the  duty 
of  receiving,  computing  and  certifying ''  the  returns  of  the  election. 

In  the  matter  of  the  application  to  count  the  ballots  for  Common 
Council  bearing  the  name  of  Foster,  in  the  Tenth  division, 
Nineteenth  ward. 

When  the  judges  sit  as  return  judges  of  the  election,  they  can,  under  the  act  of  1874, 
correct  the  returns  only  in  two  cases :  Ist.  Where  an  elector,  under  oath,  complains 
of  fraud  or  mistake,  "  particularly  specifying  "  such  fraud  or  mistake.  2d.  Where 
fraud  or  mistake  is  apparent  on  the  return. 

Opinion  delivered  FebnianL  1881,  by 

Ludlow,  P.  J. — We  are  asked  to  count  the  ballots  cast  at  the  last 
election  for  William  A.  Foster  or  Edward  Foster,  in  tlie  Tenth  divi- 
sion of  the  Nineteenth  ward.  We  decline  so  to  do,  and  assign  the  fol- 
lowing reasons  for  this  decision  :  Under  the  act  of  1874,  three  judges 
of  the  Common  Pleas  are,  in  Philadelpliia  county,  to  act  as  return 
judges.  The  returns  are  to  be  presented  to  them ;  these  returns  are 
to  be  opened  by  the  court,  and  the  returns  are  to  be  certified,  and 
** certificates  of  election"  are  to  issue  under  the  seal  of  the  court. 
In  cases  where  the  "  return  is  missing,"  or  "  palpable  fraud  or  mis- 
take "  is  alleged,  or  where  fraud  or  mistake  is  apparent  on  the  face 
of  the  return,  the  court  may  issue  summary  process  against  the 
election  officers  and  overseers,  and  bring  them  forthwith  into  court, 
with  all  the  election  papers  in  their  possession,  and  if  "palpable 
fraud  or  mistake"  shall  be  discovered,  the  return  may  be  corrected 
by  the  court  and  so  certified.  It  is,  we  think,  clear,  that  as  the 
duty  of  the  judges  is  simply  to  compute  the  vote,  as  specified  in  the 
returns  presented  to  them  according  to  law,  it  could  never  have  been 
the  intention  of  the  legislature  to  permit  the  return  judges  to  go 
behind  the  returns  so  presented,  and  into  the  ballot  boxes,  for  the 
purpose  of  making  a  recount  of  the  ballots.     The  duty  of  counting 
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the  individual  votes  cast  is  placed  upon  the  officers  stationed  in 
each  precinct  or  division,  and  at  every  poll.  The  returns  are  made 
up,  according  to  law,  by  the  election  officers,  and  if  the  court 
should  80  far  depart  from  the  strict  line  of  duty  as  to  handle  the 
ballots,  the  various  provisions  now  specified  in  the  election  laws, 
and  intended  to  guard  the  puriUj  of  the  returns  themselves,  would  at 
once  be  destroyed,  for  nothing  would  be  easier  than  to  throw  into 
the  ballot-box  a  handful  of  tickets,  after  the  return  and  triplicate 
sheets  had  been  prepared,  signed  and  placed  in  the  envelopes,  and 
then  challenge  the  integrity  of  the  return  at  the  count,  and  by  affi- 
davit then  filed.  Another  fatal  objection  to  the  counting  of  the 
ballots  is  found  in  the  fact  that  the  law  provides  a  method  by  which 
every  election  may  be  contested ;  then,  and  only  then,  when  neces- 
sary, the  ballots  may  be  handled,  when  preliminary  proof  has  been 
submitted  that  such  and  such  a  voter  voted  illegally,  and  when  his 
vote,  and  his  vote  alone,  may  be  identified  by  the  number  placed 
upon  it,  under  the  constitutional  provision.  The  secrecy  of  the 
ballot  is  yet  maintained,  but  its  identity  may  be  determined  when 
cast  by  a  voter  illegally.  We  have  also  been  asked  to  hear  testi- 
mony to  correct  a  clear  mistake  said  to  have  been  made  by  the 
election  officers  in  this  division.  The  act  declares  that  we  may 
correct  a  mistake  in  the  return  in  two  cases,  viz. :  First,  where  an 
elector,  under  oath,  complains  of  fraud  or  mistake,  *' particularly 
specifying"  such  fraud  or  mistake;  or,  second,  when  fraud  or  mis- 
take is  apparent  on  the  return.  In  each  of  these  cases  we  may 
correct  the  return,  if  proper  evidence  is  produced  to  establish  the 
fact.  In  the  present  case  it  is  said  that  a  clear  mistake  was  made 
by  the  clerk  in  writing  down  a  name  improperly,  and  that  the  mis- 
take was  to  be  corrected  by  the  officers  tnemselves.  That  the  cor- 
rection was  not  made  was  purely  accidental.  We  are  prepared, 
under  the  circumstances,  to  hear  evidence  upon  the  subject,  and 
will  be  guided  in  our  final  decision  solely  by  the  evidence  pro- 
duced. 

[Leg.  Int.,  Vol.  38,  p.  94.] 

Commonwealth  vs.  Haines  et  al. 

AM  corabinationfl  to  increase  or  depress  the  price  of  labor,  to  increase  the  cost  of 
anything  bouj^ht  and  sold,  or  lartered,  are  criminal  conspiracies.  In  order  to 
grant  a  new  trial  on  account  of  after-discovered  evidence,  it  is  necessary — Ist.  That 
the  testimony  must  have  been  discovered  since  the  former  trial.  2d.  That  it  could 
not  have  been  obtained  on  the  former  trial  with  reasonable  diligence  used  by  the 
defendant.  3d.  That  the  testimony  must  not  be  merely  cumulative  and  corrobora- 
tive of  other  testimony  given  in  the  case.  4th.  That  the  new  testimony  must  f^o  to 
the  merits  of  the  case,  and  must  not  be  merely  for  the  purpose  of  impeaching  the 
credibility  of  witnesses.  5ih.  That  the  new  testimony  must  be  such  as  will  proba- 
bly ]>roduce  a  different  verdict  if  a  new  trial  should  be  awarded. 

A  juror  is  incompetent  to  impeach  his  own  verdict.  A  verdict  cannot  be  set  aside 
on  the  ^<mnd  that  the  jury  had  used  a  newspaper  containing  a  part  of  the  judge's 
charge  if  the  evidence  of  tnat  fact  depends  upon  the  affidavit  of  a  juror. 

Motion  for  new  trial.    Opinion  delivered  March  5,  1881,  by 
FiNLETTER,  J. — It  is  Contended  that  the  court  in  charging  the  jury 
assumed  that  Haines  was  sworn  as  assistant  commissioner  of  high- 
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ways.  If  this  was  a  material  error  it  is  too  late  to  take  advantage 
of  it  now.  It  should  have  been  excepted  to  before  the  jury  retircHJ, 
and  an  opportunity  given  for  correction.  But  it  could  not  have 
misled  the  jury,  as  they  were  instructed  to  look  exclusively  to  the 
testimony  for  the  facts,  and  wholly  disregard  anything  not  based 
upon  them. 

One  of  the  reasons  for  a  new  trial  is,  that  the  court  erred  in 
charging  that  "all  combinations  to  increase  or  depress  the  price  of 
labor,  to  increase  the  cost  of  anything  bought  and  sold,  or  bartered, 
are  criminal  conspiracies." 

In  the  Morris  Run  Coal  Co,  vs.  Barclay  Coal  Co.,  18  P.  F.  Smith, 
186  and  187,  Chief-Justice  Agnew  expressly  establishes  this  prin- 
ciple, not  only  by  his  own  conclusive  reasoning,  but  also  by 
that  of  Chief-Justice  Gibson  and  other  judges  of  our  Supreme 
Court,  and  by  English  authorities. 

The  points  which  were  refused  could  not  be  affirmed.  They  r^ 
quired  me  to  charge  the  jury  that  certain  facte  were  or  were  not 
proved ;  and  also  to  charge  that  the  jury,  after  hearing  the  evidence 
of  two  or  three  witnesses  for  the  defence,  must  disbelieve  all  the 
other  witnesses  in  the  case.  This  could  not  be  done  without  usurp- 
ing the  province  of  the  jury,  and  directing  them  to  decide  in  a  par- 
ticular way,  whether  they  believed  the  testimony  or  not.  It  need 
scarcel}'  be  said  that  the  proper  purpose  of  a  point  is  to  obtain  the 
opinion  of  the  court  upon  a  question  of  law  arising  from  the  facte 
found  by  the  jury. 

Overruling  the  offer  to  show  that  Mr.  Baldwin  had  allotted  only 
$10,000  for  this  work  has  been  assigned  as  another  reason.  Testi- 
mony is  that  which  tends  to  establish  or  disprove  a  fact  What 
material  part  of  the  commonwealth's  case  would  this  have  rebutted? 
Not  the  combination,  not  the  illegal  means,  not  the  corrupt  object. 
What  single  fact  or  evidence  would  it  disprove  or  affirm  ?  None 
has  been  pointed  out.  The  purpose  of  the  offer  was  not  made 
clear,  but  it  seems  to  be  argued  that  if  Haines  knew  that  there  were 
but  $10,000  allotted  he  would  not  have  entered  into  a  conspiracy  to 
defraud  the  city  out  of  $20,000.  It  would  follow  from  this  view, 
that  if  there  had  been  no  allotment  there  could  be  no  conspiracy, 
no  matter  how  conclusive  the  testimony  was  as  to  its  existence. 
This  argument  leaves  out  the  important  element  that  the  offence 
charged  was  a  combination  to  defraud  the  city,  which  could  be  es- 
tablished by  showing  fraud  to  any  extent.  Even  the  allotment  of 
$10,000  left  a  sum  of  more  than  $2,000,  out  of  which  the  city  would 
have  been  cheated  if  the  conspiracy  had  been  successful. 

But  the  conclusive  answer  to  all  argument  is,  that  the  successful 
bidder  was  in  no  event  concluded  by  the  allotment  of  the  chief 
commissioner  of  highways.  Even  if  no  legal  claim  could  arise  from 
the  performance  of  the  work  in  the  absence  of  any  appropriation, 
there  was  an  appropriation  of  $42,000  for  this  very  work;  and  at 
the  time  the  conspiracy  had  ripened  almost  to  consummation,  there 
was  the  sum  of  $26,000  of  this  appropriation  unexpended.  It 
would  seem  that  this  $26,000  was  the  objective  point  of  the  con- 
spiracy. 
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It  has  also  been  said  that  the  value  of  the  work  should  have  been 
shown  by  experts.  If  this  was  a  material  averment  of  the  bill  of 
indictment,  it  has  been  fully  proved.  Whatever  the  value  of  the 
work  might  have  been  to  all  others,  under  the  law,  the  value  to  the 
city  was  the  amount  of  the  lowest  bid,  and  that  was  shown  by 
Miskey's  to  be  $7,993. 

The  after-discovered  evidence  in  support  of  one  of  the  reasons 
gives  with  prreat  particularity  conversations  with  the  witnesses 
Pooley  and  Young  nearly  a  year  ago,  and  after  the  defendants  had 
been  committed  to  trial.  They  were  admissions  by  Pooley  and 
Young  that  the^  had  conspired  to  bring  a  falsA  charge  against  the 
defendants.  Neither  of  the  five  persons  whose  affidavits  have  been 
read  ever  made  known  the  fiicts  to  anyone,  although  it  would  seem 
that  most  of  them  knew  the  defendants.  The  affidavits  are  simply 
in  corroboration  of  the  defendant's  own  evidence,  and  their  whole 
effect  is  merely  to  discredit  Pooley  and  Young. 

If  this  testimony  had  been  given  at  the  trial,  it  could  not  have 
been  believed  by  the  jury  without  great  hesitation  and  doubt 
After  conviction,  it  is  open  to  the  grave  suspicion  of  being  manu- 
factured, and  especially  as  it  marches,  step  by  step,  with  the  evi- 
dence given  by  the  defendants  themselves.  It  is  not  at  all  likely 
that  it  would  Be  believed ;  and  it  is  not  apparent  that,  if  believed, 
it  would  probably  work  an  acquittal.  It  refers  only  to  conversa- 
tions with  Pooley  and  Young.  There  is  not  a  single  fact  in  corrob- 
oration of  it,  or  which,  in  any  degree,  confirms  it:  nor  is  there 
anything  which  would  seem  to  have  induced  these  aangerous  and 
infamous  admissions.  There  is  nothing  in  it  which  could  not  have 
been  concocted,  without  the  fear  of  detection  or  punishment,  after 
reading  or  hearing  the  evidence  of  defendants. 

To  give  credence  to  such  testimony  after  conviction  would  be  to 
render  convictions  valueless.  It  was  contended  that  the  court  was 
compelled  to  accept  the  facts  of  these  affidavits  as  established.  I 
know  of  no  principle  of  law  which  gives  them  such  a  character, 
and  no  principle  of  law  or  duty  which  compels  me  to  do  a  judicial 
act  upon  testimony  which  I  am  constrained  to  regard  as  inoperative, 
if  not  untrue. 

But,  if  it  were  reliable,  the  defendants  have  not  shown  due  dili- 
gence before  trial.  What  effort  did  they  make  to  obtain  any  testi- 
mony to  impeach  the  credibility  of  Pooley  and  Young ;  to  ascertain 
their  habits  of  life,  their  companions  and  conversations,  their  repu- 
tations for  truthfulness?  If  any  had  been  made,  would  it  not  neces- 
sarily have  disclosed  the  facts  set  forth  in  the  affidavits,  or  some  of 
them,  if  they  existed?  There  was  ample  time  and  means  and  friends 
to  aid  them  efiectually  in  the  search. 

In  Oomvfioiiwealth  vs.  WillimnSy  2  Ashmead,  69,  Judge  King  defines 
the  necessary  qualifications  to  make  after-discovered  evidence 
available :  "  When  a  trial  is  nsked  for  upon  the  ground  of  after-dis- 
covered evidence,  it  is  necessary,  first,  that  the  testimony  must  have 
been  discovered  since  the  fonner  trial ;  second,  that  it  could  not  have 
been  obtained  at  the  former  trial,  with  reasonable  diligence  used  by 
the  defendant;  third,  that  the  testimony  must  not  be  merely  cumula- 
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live  and  corroborative  of  other  testimony  given  in  the  case ;  fourth, 
that  the  new  testimony  must  go  to  the  merits  of  the  case,  and  must 
not  be  merely  for  the  purpose  of  impeaching  the  credibility  of  wit- 
nesses ;  and,  fifth,  that  the  new  testimony  must  be  such  as  will 
probably  produce  a  different  result" 

He  also  says,  in  Commonwealth  vs.  Murray,  2  Ash.  59,  "At  best  the 
allegation  of  newly  discovered  evidence  is  a  most  dangerous  reason 
for  awarding  a  new  trial ;  and  this  danger  increases  in  exact  ratio 
with  the  magnitude  of  the  issue.  If  readily  listened  to,  justice  in 
an  urgent  case  would  rarely  escape  defeat." 

The  evidence  of  the  misconduct  of  the  jurj'  depends  entirely 
upon  the  affidavit  of  E.  W.  Conard,  one  of  the  jurors.  It  will  he 
observed  that  he  gives  no  description  of  the  ])aper  or  its  contents ; 
nor  does  he  Say  that  he  or  anyone  else  was  affected  by  it.  For  all 
we  know,  from  his  testimony,  it  might  have  been  simply  a  definition 
of  the  crime,  or  a  suggestion  to  the  jury  to  do  their  duty.  Surely, 
the  juror  whose  affidavit  is  to  set  aside  a  verdict  in  which  he  joined, 
should  be  able  to  give  us  some  idea  of  what  the  paper  was,  ana 
how,  at  least,  it  affected  his  own  judgment. 

"  It  is  well  settled  in  Enghmd  and  in  this  country  that  a  juror  is 
incompetent  to  impeach  his  own  verdict.  It  would  open  each  juror, 
says  Judge  Mansfield,  to  great  temptation,  and  unsettle  every  ver- 
dict:" Wharton's  Criminal  Law,  section  3828,  vol.  3.  I  have  ex- 
amined, with  groat  care,  the  autliorities  cited  in  the  argument  by 
the  counsel  for  the  defendants,  and  they  all  confirm  this  principle. 
With  one  exception  they  establish  that  only  material  evidence,  not 
given  to  the  jury  upon  the  trial,  and  used  by  them  in  their  retire- 
ment, will  be  sufficient  to  set  nside  a  verdict. 

There  does  not  appear  to  be  any  authority  which  would  warrant 
setting  aside  a  verdict  upon  the  ground  that  the  jury  had  used  the 
whole  or  a  part  of  the  judge's  charge,  if  the  evidence  of  that  fact 
depended  upon  the  affidavits  of  the  jurors.  The  only  case  which 
has  the  appearance  of  favoring  that  doctrine  is  Farrer  vs.  State  of 
Ohio,  22  Ohio  R.  55,  and  even  there  it  is  held  that  the  evidence 
must  appear  aliunde.  It  is  evident,  however,  that  the  decision  in 
that  case  was  based  upon  the  misconduct  of  the  jury  in  holditig 
conversations  with  the  public,  and  upon  the  fact  that  the  evidence 
did  not  justify  the  verdict,  which  was  murder  in  the  first  degree. 
Even  if  it  had  been  produced  alone,  by  the  use  of  a  portion  of  the 
charge  by  the  jury,  it  would  not  have  been  an  authority  in  this  case, 
because  the  fact  must  be  established  by  other  witnesses  than  the 
jurors,  and  be  material  and  sufficient  to  influence  the  judgment  of 
the  juroi*s. 

In  Commonwealth  vs.  Chauncev,  2  Ash.  90,  the  verdict  was  a  con- 
viction of  murder  in  the  second  degree.  Among  the  reasons  filed 
for  a  new  trial  was  the  following :  **  Because  the  officer  who  had 
charge  of  the  jury,  after  the  charge  of  the  court  was  delivered,  and 
whilst  they  had  retired  to  deliberate  upon  their  verdict,  permitted 
several  copies  of  a  newspaper  called  the  Public  Ledger^  containing 
an  inaccurate  and  imperfect  account  of  the  trial  in  this  case,  to  be 
given  to  the  jury,  and  to  be  used  by  them  without  the  consent  of 
the  defendants  or  their  counsel." 
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The  case  was  argued  before  Judge  King,  who  is  witliout  a  super- 
ior, by  the  ablest  counsel  of  our  bar.  The  counsel  for  the  prisoner 
argued  at  great  length,  and  with  great  ability,  this  and  all  the  other 
reasons  assigned  for  a  new  trial.  The  argument  of  the  common- 
wealth's counsel  is  reported  as  follows:  "Tlie  law  is,  if  papers  are 
introduced  by  the  parties,  a  new  trial  sliall  be  granted  against  the 
party  introducing  them.  Here  the  fault  was  accidental,  and,  unless 
the  court  find  some  reason  to  believe  that  the  paper  induced  or  af- 
fected the  verdict,  there  is  no  reason  to  interfere.  Unless  the  court 
is  dissatisfied  witli  the  verdict,  it  is  well  settled  that  it  will  not  be 
set  aside  for  an  immaterial  fault."  To  sustain  this  position  several 
authorities  were  cited. 

The  report  continues :  **  The  court,  after  full  consideration,  refused 
to  grant  a  new  trial,  being  satisfied  with  the  verdict  rendered.  The 
various  reasons  assigned  were  examined  and  considered,  and  a  full 
exposition  of  the  views  entertained  by  the  judges  was  j^iven.  As 
the  opinion  in  the  motion  for  a  new  trial  involves  no  pnnciples  of 
law  of  any  general  value,  it  is  not  published  in  this  volume. 

It  would  seem  from  this  that  the  law  as  stated  by  the  common- 
wealth's counsel,  who  admitted  the  fact,  was  recognized  by  the 
court,  and  the  law  has  not  in  this  respect  been  changed  to  the 
present  time. 

The  practice  of  setting  aside  the  solemn  and  deliberate  verdicts 
of  juries,  without  substantial  reasons,  has  grown  to  unreasonable 
length,  and  threatens  to  make  the  stability  of  verdicts  depend  upon 
the  chances  of  "  trifles  light  as  air."  It  doubtless  arises  from  a  de- 
sire to  avoid  the  responsibility  of  an  unsatisfactory  verdict,  or  a 
merciful  impulse  to  give  defentlants  another  chance.  In  either  case 
it  is  a  weakness  which  endangers  tlie  uniform  and  certain  adminis- 
tration of  the  law,  In  the  present  application  a  simple  scrap  of 
paper  is  relied  on  to  annul  a  verdict  arrived  at  after  unusual  delib- 
eration. It  is  certainly  a  long  stride  in  advance  of  all  precedents 
in  a  practice  which  ought,  at  all  times,  to  be  used  with  the  greatest 
caution,  and  only  to  prevent  injustice.  It  will  be  wiser  and  safer 
for  us  to  look  for  guidance  to  the  landmarks  which  our  own  courts, 
from  tlie  earliest  times,  furnish.  They  give  no  encouragement  to 
this  extraordinary  doctrine. 

A  careful  consideration  of  all  the  evidence  gives  me  no  reason  to 
be  dissatisfied  with  the  verdict,  which  is  in  accordance  with  the  law 
and  the  facts. 

The  rule  for  a  new  trial  is  discharged. 

The  motion  in  arrest  of  judgment  was  not  argued.  It  is,  perhaps, 
sufficient  to  say,  that  the  bill  of  indictment  charges  a  combination, 
by  unlawful  means,  to  eflTect  an  unlawful  purpose.  The  motion  is 
overruled,  and  judgment  on  the  verdict  will  be  entered. 

(For  the  charge  to  the  jury  in  this  case  see  antCy  page  356.) 

R  A.  Bregj/y  assistant  district  attorney^  and  George  S.  Graham^  dis- 
trict attorney,  for  the  commonwealth. 

WiUiam  B.  Mann,  James  H,  Heverin,  and  Lewis  C.  Ckiseidy,  Esqs., 
for  defendants. 
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[Leg.  Int.,  Vol.  38,  p.  177.] 

Commonwealth  vs.  Singerly. 

There  nrnst  be  proof  of  malice  or  negligence  to  convict  a  i>er8on  of  libel  when  the 
publication  relates  to  the  official  conduct  of  officers  or  men  in  public  capacity. 

Charge  delivered  April  27,  1881,  by  Briggs,  J. 

Gentlemen: — These  bills  charge  the  defendant  with  the  pub- 
lication of  malicious  libel.  There  has  been  a  radical  change  in 
the  law  of  libel  as  it  relates  to  newspapers,  in  the  constitution  of 
1874,  over  and  bevond  that  which  was  contained  in  the  old  consti- 
tution of  1838.  tJnder  the  old  constitution  a  libel  could  only  be 
answered  by  proving  the  truth  of  the  charge.  Under  the  constitu- 
tion of  1874  the  truth  is  not  at  all  essential  to  be  proved,  provided 
that  the  defendant  is  guilty  of  no  malice  nor  neglect  Before,  he 
warranted  the  truth.  Now,  he  warrants  nothing,  except  that  he  is 
neither  malicious  nor  negligent.  The  new  constitution  evidentlj^ 
means  that  we  have  reached  a  period  in  our  civilization  and  intelli- 
gence when  the  people  shoula  know  everything  of  men  in  public 
positions  and  public  capacity.  This  constitution  is  a  notice  to 
every  public  man  that  the  eyes  of  the  community  are  scrutinizing 
every  public  act,  and  it  is  notice  that  the  newspaper  publisher  has 
privileges  not  previously  conferred,  and  it  is  his  privilege  to  criti- 
cize the  acts  of  officials  and  men  occupying  public  capacity.  It 
can  be  considered  in  no  other  light,  and  every  man  who  t-akes  a 
public  place  is  subject  to  the  latitudinarianism  of  this  provision  of 
the  constitution.  1  repeat,  that  under  the  constitution  the  truth  is 
not  warranted,  and  I  wish  you  to  distinctly  understand  me,  and  I 
use  the  words  with  deliberation  and  after  mature  reflection. 

This  section  of  the  declaration  of  rights  has  not  been  so  fre- 
quently expounded  that  the  determination  and  interpretation  have 
become  stereotyped,  and  every  judge  has  to  interpret  the  section  in 
the  light  of  his  learning.  The  language  is  clear.  There  is  no  mys- 
tery in  it.  It  is  the  plainest  English,  and  admits  of  the  plainest 
interpretation.  I  am  aware  that  there  is  great  interest  manifested  by 
the  newspaper  and  the  lay  portion  of  the  community  with  reftTence 
to  the  legal  interpretation  of  this  section,  and  every  word  that  falls 
from  a  judge's  lips  will  be  scanned  not  only  by  judges  and  lawyers, 
but  by  every  intelligent  man  in  the  commonwealth. 

Hence,  I  repeat,  that  the  truth  is  not  warranted.  It  has  been 
supposed  that  he  who  publishes  a  criticism  upon  an  officer  is  bound 
to  prove  the  truth  of  the  statement.  It  is  a  fallacy.  The  defendant 
may  exonerate  himself  upon  the  testimony  showing  one  of  two 
facts,  namely : 

That  the  publication  is  true.  If  so,  he  is  exonerated.  Or,  ad- 
mitting that  the  evidence  fails  to  prove  the  truth,  he  may  say  there 
is  no  malice.  He  may  say,  for  illustration,  "  the  types  made  me  to 
refer  to  one  man  when  in  fact  I  intended  to  identify  another." 
Then  there  would  be  no  malice. 

Secondly.  "  You  are  the  man  to  whom  I  directed  public  attention, 
but  the  surroundings  were  such,  and  they  so  centred  upon  you,  as 
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to  have  created  a  fair  belief  that  you  were  guilty,  though  in  fact 
you  were  not." 

These  views  I  express  with  deliberation.  I  say  this  in  order  that 
there  shall  be  no  excuse  for  me  if  I  make  a  mistake.  That  I  may 
make  mistakes  is  possible.  That  I  do  sometimes  make  them  is 
more  than  possible.  To  say  that  a  judge  does  not  is  to  impute  to 
him  the  attributes. of  Deity.  Wlien  a  judge  commits  error  in  lay- 
ing down  a  legal  proposition,  it  is  the  province  of  a  higher  court, 
not  yours,  to  correct  him.  I  do  not  mean  to  say  that  you  do  not 
pass  upon  the  legal  phases  of  the  fact,  but  I  do  declare  that  you 
will  always  be  safer  when  you  rely  upon  the  court,  and  wlien  you 
take  the  legal  view  given  by  one  supposedly  learned  in  the  law. 
And,  gentlemen,  one  who  has  given  thirty  years  of  laborious  study 
to  the  law,  understands  it  better  than  you,  who  have  given  your 
time  to  something  else.  We  are  all  experts  in  our  respective  voca- 
tions or  professions,  but  we  may  be  blunderers  in  others.  He  who 
would  undertake  to  review  the  law  of  a  judge,  never  having  studied 
the  science  of  law,  might  fall  into  the  same  error  which  a  judge 
would  commit  if  he  undertook  to  shoe  a  horse  or  make  a  garment. 

Having  laid  down  these  propositions,  let  us  take  up  this  section 
in  the  declaration  of  rights.  It  declares  that  "  the  printing-press 
shall  be  free  to  every  person  who  may  undertake  to  examine  the 
proceedings  of  the  legislature  or  any  branch  of  government,  and 
no  law  shall  be  made  to  restrain  the  right  thereof 

The  legislature  or  other  branches  of  government  are  not  in 
question  here.  I  will  read  the  whole  article,  because  it  gives  a  suc- 
cession of  thoughts.  The  government  consists  of  the  legislature, 
the  judiciary  and  the  executive.  These  are  three  co-ordinate  co- 
operative departments  of  government.  It  is  the  duty  of  the  legis- 
lature to  pass  laws.  It  is  the  duty  of  the  judiciary  to  mterpret  laws^ 
and  of  the  executive  to  execute  the  laws. 

Reading  further  from  the  declaration  of  rights,  it  says :  **  The 
free  communication  of  thoughts  and  opinions  is  one  of  the  invalu- 
able rights  of  man,  and  every  citizen  may  freely  speak,  write  and 
Erint  on  any  subject,  being  responsible  for  the  abuse  of  that 
bertv." 

If  he  carries  this  liberty  into  license  or  abuse,  then  he  is  liable. 
If  this  article  of  the  constitution  stopped  there  it  would  exhibit  a 
different  relation  than  if  read  in  its  entiret3^  As  if  this  were  too 
broad,  the  framers  of  the  constitution  added  this  clause :  **  No  con- 
viction shall  be  had  in  any  prosecution  for  the  publication  of  papers 
reLiting  to  the  official  conduct  of  officers." 

How  carefully  drawn.  It  adds:  '*0r  men  in  public  capacity." 
This  is  so  comprehensively  written  as  to  embrace  clerks  appointed 
or  those  assisting  in  public  office.  It  is  so  carefully  written  ns  to 
admit  of  no  doubt  that  it  includes  the  two  prosecutors  in  these 
cases. 

It  adds:  "Where  the  fact  that  said  publication  was  not  mali- 
ciously or  negligently  made  shall  be  established  to  the  satisfaction 
of  the  jury." 

Now,  I  have  read  the  alleged  libellous  publication.  Mr.  Pattison, 
24  Vol.  15. 
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being  an  elective  officer  of  this  city,  the  head  of  one  of  the  princi- 
pal departments  of  the  city  government,  and  Mr.  Wolff  being  his 
clerk,  and  therefore  a  man  in  public  capacity,  this  article,  seriously 
charging  these  gentlemen  with  dereliction  in  the  discharge  of  their 
public  duty,  indeed,  with  being  bribed  to  do  their  duty,  it  is  a  mat- 
ter of  interest  to  the  community  at  lar^e,  and  renders  the  matter 
proper  for  public  information  and  investigation.  Is  it  true?  If  so, 
that  justifies  the  publication. 

I  have  said  to  you  that  the  article  itself,  in  legal  contemplation, 
was  a  matter  proper  for  public  investigation,  and  you  will  under- 
stand me  that  I  am  bound ;  that  the  law  imposes  a  duty  upon  me, 
the  duty  of  putting  a  construction  upon  written  words,  ana  a  jury 
is  only  valuable  as  ministers  of  justice  in  determining  disputed 
points  or  controverted  points,  and  that  with  facts  admitted  a  jury 
has  nothing  to  do.  When  a  fact  is  disputed  the  jury  must  decide 
the  disputation ;  but,  when  a  writing,  with  reference  to  which  there 
is  no  dispute  comes  before  the  court,  the  judge  must  decide  that. 
That  is  his  duty.  The  law  imposes  on  him  tlie  duty  of  interpret- 
ing the  language  employed.  In  doing  this  I  have  said  to  you  that 
the  matter  charged  in  tliis  alleged  libel  is  proper  for  public  infor- 
mation and  investigation.  Therefore  Mr.  Singerly  was  justified  in 
publishing  it,  because  of  the  gravity  of  the  charges  contained  in 
the  affidavit  against  the  two  gentlemen  concerned,  and  because  of 
the  interest  that  the  public  had  in  the  honest  administration  of 
their  respective  departments,  if  he  did  it  without  malice  and  with- 
out negligence,  or  if  it  was  true. 

There  is  no  use  in  wasting  any  time  with  reference  to  proof  of 
the  truth  of  this  article,  for  it  is  denied  here  positively  by  Mr.  Patti- 
son,  and  it  is  denied  by  Mr.  Wolff*,  and  there  is  no  testimony  tend- 
ing to  show  that  it  is  true.  Understand  me.  I  have  covered  every 
thought  as  expressed  in  this  article  of  the  declaration  of  rights  in 
my  instructions  to  you,  so  as  to  be  sure  that  I  meet  the  exact  point 
in  dispute  or  controversy  before  us ;  and,  having  done  so,  I  say 
that  I  do  not  see  that  there  is  any  evidence  whatever  that  there  is 
any  truth  in  the  article  before  us,  because  Mr.  Pattison  has  de- 
nied it,  and  Mr.  Wolff"  has  denied  it.  Hence,  I  suppose  we  may  as- 
sume that  it  is  untrue,  and  therefore  the  point  of  defence,  that  if 
true  it  would  be  an  exoneration,  drops  out  of  the  case. 

What  then  ?  It  being  proper  for  public  investigation  or  informa- 
tion, it  is  alleged  there  was  no  malice  or  negligence  in  its  publica- 
tion. I  have  already  said  in  my  general  instructions,  prefatory  to 
reading  this  article,  that  truth  is  not  an  essential  prerequisite.  But 
if  it  was  not  true,  was  there  malice  or  negligence?  If  there  was 
malice  in  its  publication,  then  Mr.  Singerly  is  guilty.  If  there  was 
not  malice,  and  there  was  negligence  in  the  publication,  it  being 
untrue,  then  Mr.  Singerly  is  guilty.  But  he  says  that  he  was 
guilty  of  no  negligence. 

I  now  come  to  the  vital  point  of  this  part  of  the  case,  and  you 
must  be  extremely  particular  that  you  determine  the  case  in  this 
respect  according  to  the  evidence,  and  not  according  to  popular 
whims  or  prejudices.    I  suppose  many  people  in  the  commuHity 
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feel  aggrieved  at  tlie  reckless  attacks  that  public  journalists  make 
upon  individuals  and  candidates  for  office.  I  think  I  can  safely 
say,  tliat  in  tlie  heat  of  a  political  campaign  liberty  seems  to  run 
wild  into  license,  and  sensational  defamation  seems  to  take  the 
jilace  of  character  and  truth.  Honor  fi-equently  seems  to  be  at  a 
discount,  and  recklessness  largely  at  a  premium.  I  have  referred 
to  these  generally  prevailing  actions  on  the  part  of  the  excited 
managers  of  political  campaigns,  not  for  the  purpose  of  swerving 
your  minds,  out  for  the  purpose  of  getting  you  to  absolve  your- 
selves from  any  bias  or  prejudice  that  you  may  involuntarily  have 
incurred  in  consequence  of  this,  and  to  induce  you  to  consider  this 
case,  independent  of  these  thoughts,  exclusively  on  the  evidence 
we  have  before  us.  I  am  like  you.  I  have  feeling,  passion,  sy\n- 
pathy ;  just  about  the  same  average  in  me  that  there  is  in  any 
other  man.  It  may  be  safe  to  assert  that  an  average  of  the  same 
exists  in  all;  but  here  I  have  only  a  plain  duty  to  perform.  In 
the  halls  of  legislation,  on  the  rostrum,  as  one  of  the  sovereign 
citizens  of  the  commonwealth,  my  rights  are  equal  to  any  other 
man's.  Here  I  am  a  servant.  The  servant  of  the  people.  My 
duty  is  to  obey  the  people's  law ;  not  to  execute  it  or  explain  it 
according  to  my  individual  notions,  but  according  to  that  standard 
of  intelligence  which  the  people  supposed  I  possessed  when  they 
commissioned  me  to  fill  this  place,  and  which  they  supposed  I  was 
capable  of  having  from  my  learning.  When  the  law  is  adminis- 
tered in  this  light  justice  is  always  done.  When  this  thought  is  lost 
sight  of,  and  there  is  a  different  principle  resorted  to  in  the  temple 
ofjustice,  then  there  comes  a  shock  to  the  people  that  results  in 
great  injury. 

On  this  question  of  negligence  I  adjure  you  to  look  to  the  evi- 
dence, to  reach  a  conclusion  from  the  evidence  alone.  As  I  see  no 
evidence  of  truth  in  the  article  complained  of  in  this  case,  that  is 
out  of  the  question  in  my  judgment,  and  the  point  of  the  defence 
is  narrowed,  in  view  of  this  part  of  my  instructions  to  you,  to  that 
of  negligence,  and  if  you  find  that  there  is  a  want  of  negligence, 
although  the  publication  is  infamously  false,  still  the  defendant  will 
be  entitled  to  your  verdict.  The  article  being  legally  libellous  in 
itself,  without  any  explanation,  if  you  find  there  was  negligence  in 
the  publication,  the  defendant  ought  to  be  convicted.  Understand 
me.  I  wish  to  be  fair  and  clear  in  my  construction,  so  that  there 
shall  be  no  doubt  imputable  to  me.  This  language,  unexplained, 
implies  malice.  It  charges  a  great  shortage  and  delinquency,  dis- 
honesty and  dishonor  in  the  execution  of  a  public  trust,  against 
one  who,  if  he  is  worthy,  is  undeservedly  brougnt  into  popular  con- 
tempt. Therefore  the  language  implying  legal  malice  is  self-sus- 
taining if  it  be  untrue,  unless  the  defendant  shall  be  able  to  show 
to  you  that  there  was  no  malice,  no  want  of  care,  and  no  negligence 
in  the  publication.  If  there  was  no  negligence  in  the  publication, 
then,  in  the  language  of  this  article  in  the  declaration  of  rights,  the 
defendant  cannot  be  convicted. 

We  have  reached  the  last  point  of  the  defence.  Was  there  neg- 
ligence or  not?  You  have  heard  the  testimony.  If  Mr.  Singerly 
did,  in  the  publication  of  this  article,  just  what  a  careful  and  well- 
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meaning  journalist,  desiring  to  seek  and  obtain  the  truth,  would 
have  done  under  like  circumstiinces,  there  was  no  negligence,  and 
he  would  be  entitled  to  a  verdict  of  ac(}uittal  at  your  hands,  not- 
withstanding you  should  be  of  the  opinion  that  the  article  is  false 
in  every  particular.  That  is  the  standard  ;  just  that  degree  cf  care 
that  would  characterize  a  journalist,  well-meaning  in  his  efforts  to 
get  at  the  truth,  desiring  to  obtain  it,  and  when  obtained  to  pub- 
lish it. 

Under  this  section  of  our  declaration  of  rights  any  other  inter- 
pretation would  put  the  printing  press  under  the  restraint  of  fear, 
and  let  corruption  in  public  places  run  riot  for  want  of  exposure, 
lest  if  journalists  made  a  mistake  they  would  be  held  responsible; 
and  the  incentive  of  self-protection  would  make  every  publisher 
withhold  criticism,  lest,  instead  of  exposing  and  correcting  abuse, 
he  would  be  brought  as  a  defendant  into  a  court.  This  fulicle  in 
the  constitution  means  that  the  printing  press  shall  be  free ;  it  looks 
upon  the  printing  press  as  a  means  of  disseminating  to  tlie  com- 
munity at  large  intelligence  and  information,  and  that  there  shall 
be  no  restriction  thrown  over  it  in  regard  to  oflScers  and  men  in 
public  capacity  other  than  that  there  shall  be  no  malice,  and  that 
there  shall  be  no  negligence  on  the  part  of  the  publisher. 

That  is  the  whole  case.  There  is  no  other  legal  proposition  in- 
volved in  it  If  you  find,  therefore,  in  conclusion,  that  the  defend- 
ant published  this  maliciously,  if  you  find  that  he  was  guilty  of 
negligence  in  its  publication,  then  he  should  be  convicted.  If  you 
find  that  there  was  no  malice  in  the  publication,  if  you  find  that 
there  was  no  negligence  in  the  publication,  then,  though  every  word 
therein  printed  is  false,  he  should  be  acquitted. 

In  conclusion,  the  defendant,  through  liis  learned  and  respectable 
counsel,  has  requested  me  to  instruct  you  as  follows:  "That  unless 
the  jury  are  satisfied  beyond  a  reasonaole  doubt  that  the  publication 
was  malicious  or  negligent,  they  should  acquit  the  defendant." 

That  is  so.  The  question  of  doubt  I  have  so  repeatedly  elabo- 
rateil  before  you  that  it  is  not  necessary  to  say  anything  more  than 
to  aflirm  the  proposition.  I  have  already  told  you,  in  other  cases, 
what  kind  of  doubt  entitles  the  defendant  to  acquittal.  In  every 
ease  where  it  is  sought  to  inculpate  a  man  with  crime  the  evidence 
must  point  so  exclusively  to  guilt  %s  to  admit  of  no  doubt.  I  leave 
the  case  in  your  hands. 

Charles  F.  Warwick^  assistant  district  attorney,  and  R,  P.  White, 
Esq.,  for  the  commonwealth. 

mlliam  W,  Ker,  William  H.  Ruddiman,  and  F.  Carroll  Brewster, 
Esqs.,  for  defendant. 

[Leg.  Int,  Vol.  38,  p.  184.] 

Commonwealth  va,  Noonan. 

1.  In  cases  of  misdemeanors,  after  twelve  jurors  have  been  called  and  seated  in  the 

box,  the  commonwealth  has  a  right  to  stand  aside  one  of  them,  and  have  a  new 
juror  called  in  his  place. 

2.  On  a  charge  of  keeping  a  disorderly  house,  (he  question  of  the  district  attorney. 

as  to  the  kind  or  people  frequenting  the  house,  was  entirely  regular.     Ana 
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''that  the  house  was  frequented  hy  noisy  and  disreputable   people/'  may  be 
proved. 
3.  A  bill  of  indictment  may  be  signed  by  a  duly  and  formally  appointed  pro  trnn. 
foreman  of  the  grand  jury. 

Indictment  for  maintaining  a  disorderly  house. 

Motion  for  new  trial.    Oi)inion  delivered  May  6, 1881,  by 

Mitchell,  J. — The  principal  reasons  for  a  new  trial  filed  in  this 
case  are  extremely  technical,  but  as  one  of  them  at  least  is  of  con- 
siderable practical  importance,  and  has  never  l>een  authoritatively 
decided,  I  have  taken  time  to  consider  it  carefully,  and  to  inquire 
into  the  course  of  practice  in  this  county  heretofore. 

The  first  reason  assigned  is,  that  after  twelve  jurors  had  been 
called  and  seated  in  the  box,  the  commonwealth  stood  aside  one 
of  them,  and  had  a  new  juror  called  in  his  place. 

The  riglit  to  challenge  for  cause,  but  to  postpone  the  assignment 
of  cause  until  the  panel  shall  have  been  exhausted,  commonly 
called  standing  aside  jurors,  is  one  that  has  been  uniformly  con- 
ceded to  the  commonwealth  in  cases  of  felony,  and  is  expressly  re- 
cognized in  this  State  by  the  decision  of  the  Supreme  Court  in 
Commonwealth  vs.  JoUiffe,  7  Watts,  585.  That  this  privilege  is  not 
limited  to  capital  felonies  was  decided  by  Judge  Ludlow  in  Comnumr 
weaUh  vs.  Marra,  3  Brewster,  409 ;  8  Pliila.  440,  and  though  there 
has  apparently  been  much  doubt  and  some  discrepancy  in  practice 
in  cases  of  misdemeanor,  yet  I  must  regard  the  practice  as  settled 
by  the  deliberate  opinion  of  Judge  Allison  in  Commxmwealih  vs. 
Keenan,  10  Phila,  194. 

Seeing  the  force  of  these  decisions,  the  counsel  for  the  prisoner  in 
the  present  case  has  sought  to  draw  a  new  distinction,  that  the  right 
to  stand  aside  must  be  exercised  before  the  box  is  Ml,  No  authority 
is  cited  for  this  distinction,  and  it  is  supported  only  by  the  argu- 
ment that  the  precise  point  has  never  been  decided  in  any  reported 
case.  As  to  this  I  may  say  that  Oomm/>nwealth  vs.  Keenan  comes  very 
near  to  it  In  that  ca^e  the  box  was  filled,  when  the  court  excused 
a  juror,  apparently  at  his  own  request  (a  good  reason  being  assigned 
by  him)  and  upon  another  juror  being  called  to  fill  the  vacancy 
thus  created,  the  commonwealth  was  allowed  to  stand  him  aside. 

Admitting,  however,  that  this  case  was  somewhat  different,  and 
that  there  is  therefore  no  precise  authority  on  this  point,  I  am  not 
able  to  see  any  substantial  ground  for  the  distinction  sought  to  be 
made.  Close  technical  distinctions  are  sometimes  necessary  to 
carry  out  the  real  intent  of  the  law,  or  to  recoiicile  divergent  prin- 
ciples or  apparently  conflicting  statutes.  But  they  are  never  to  be 
miide  except  upon  a  basis  of  sound  reason,  and  least  of  all  in  the 
criminal  law,  which  ought  to  be  plain  to  the  most  unlearned  and 
ordinary  apprehension.  The  right  to  stand  aside  a  juror  is  a  branch 
of  the  right  to  challenge.  It  is  in  fact  a  challenge  for  cause,  and  I 
am  not  able  to  see  why  there  should  be  any  limitation  in  point  of 
time  to  a  challenge  for  cause  greater  than  to  a  peremptory  challenge. 
On  the  contrary  the  latter  is  a  challenge  without  reason  assigned  or 
perhaps  existing,  it  may  be  a  challenge  of  mere  whim,  and  there- 
fore should,  in  the  nature  of  things,  be  exercised  promptly,  while  a 


Digiti 


zed  by  Google 


374  PHILADELPHIA  REPORTS. 


challenge  for  cause  should  be  limited  only  by  the  necessities  of  the 
proper  progress  of  the  cause. 

In  the  present  case  the  prisoner  had  not  exhausted  his  peremi)tory 
challenges.  What  harm  then  was  done  him  in  setting  aside  one 
juror  then  in  the  box  and  calling  another?  He  had  no  right  to  any 
particular  juror.  The  limit  of  his  right,  as  said  by  Chief- Justice 
Gibson,  in  Commonwealth  vs.  Jolliffe,  7  Watts,  585,  is  to  have  a  fair 
trial,  and  that  being  secured,  it  is  the  right  of  tlie  commonwealth 
also  to  have  a  fair  trial.  The  right  of  standing  aside  is  one  that 
cannot  be  abused,  for  it  carries  its  own  protection  against  such  a  re- 
sult, in  the  fact  that  the  more  frequently  it  is  exercised  the  more  rap- 
idly will  the  panel  be  gone  through,  and  the  period  arrive  at  which 
the  cause  must  be  assigned,  and  if  not  valid  the  challenge  must  fail. 

I  am  therefore  of  opinion  that  neither  on  authority  nor  on  sound 
reason  is  this  exception  well  founded. 

The  other  reasons  may  be  disposed  of  more  briefly. 

The  second  reason  is  not  correct  in  point  of  fact.  The  bill  of 
particulars  specifies  the  dates  between  which  the  acts  proposed  to  be 
proved  took  place,  and  the  date  complained  of,  though  not  particu- 
larly mentioned,  is  included  in  the  specified  period. 

The  third  reason  is,  that  testimony  was  admitted  of  the  character 
of  people  frequenting  the  prisoner's  house.  The  act  of  assembly 
under  which  the  indictment  was  drawn,  describes  the  oflence  as 
keeping  "  an  ill-governed  and  disorderly  house,  to  the  encourage- 
ment of  idleness,  gaming,  drinking,  or  other  'misbehavior,^^  And 
Wharton  on  Criminal  Law,  vol.  2,  §2395a,  says  "  that  the  house  was 
frequented  by  noisy  and  disreputable  persons,"  may  be  proved.  It 
is  not  clear,  therefore,  that  the  evidence  complained  of,  that  the 
house  was  the  resort  of  street-walkers  and  their  followers,  would 
have  been  inadmissible  even  if  it  had  been  expressly  introduced  by 
the  commonwealth.  But  in  fact  the  question  of  the  district  attor- 
ney as  to  the  kind  of  people  frequenting  the  house,  Avas  entirely 
regular,  as  relating  to  noisy  and  disorderly  persons,  and  though  the 
answer  may  not  have  been  entirely  responsive  to  the  intent  of  the 
question,  yet  it  was  not  objected  to  at  the  time  and  cannot  be  com- 
plained of  now. 

In  regard  to  the  bill  of  particulars,  it  is  sufficient  to  say  that  it 
gave  the  prisoner  all  the  knowledge  he  was  fairly  entitled  to,  of  the 
nature  and  circumstances  of  the  acts  complained  of.  To  have  re- 
quired more  would  have  been  to  compel  tne  commonwealth  to  de- 
tail its  evidence  in  advance,  an  advantage  to  which  a  defendant  is 
never  entitled. 

The  fifth  reason,  that  the  bill  of  indictment  was  not  signed  by  the 
foreman  of  the  grand  jury,  is  not  correct  in  fact,  even  if  the  objec- 
tion had  been  made  in  proj)er  time.  The  right  to  appoint  a  fore- 
man pro  tempore  in  the  ahsence  of  the  foreman  first  appointed,  is 
too  plain  for  question.  It  is  a  necessary  power  inherent  in  the 
court,  as  otherwise  the  whole  proceedings  of  the  jury  would  be  de- 
layed and  impeded  by  any  sickness  or  accidental  absence  of  the 
foreman.  In  this  case  the  first  foreman  being  absent,  Mr.  Stott  was 
duly  and  formally  appointed  foreman  in  his  place,  and  while  so 
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acting,  necessarily  had  all  the  powers  of  a  regular  foreman,  and 
such  powers  were  not  affected  in  any  way  hy  liis  writing  the  words 
pro  tem,  after  his  signature  as  foreman. 

The  remaining  reasons^  relating  to  the  evidence,  I  do  not  think  it 
necessary  to  discuss  in  detail.     The  evidence  established  clearly  that 
this  prisoner  maintained  for  a  considerable  time,  and  in  spite  of 
warnings  from  the  police,  one  of  those  dangerous  places  of  resort 
for  the  idle  and  vicious,  which  were  so  unfortunately  numerous  in. 
our  city,  and  which  have  required  such  resolute  and  continuous, 
efforts  of  the  authorities  to  8Up[)ress.     It  may  be  conceded  that  this 
place  was  not  the  worst  of  its  kind — cerUiinly  it  was  not  so  bad  in 
regard  to  the  youthfulness  of  its  frequenters,  as  one  of  the  cases  al- 
ready tried  and  disposed  of  in  this  court,  but  that  is  a  matter  to  be 
considered  in  the  penalty  to  be  imposed.     I  see  no  reason,  on  a  re-, 
view  of  the  whole  evidence,  to  differ  with  the  jury  in  the  view  they 
took  of  the  case,  and  the  motion  for  a  new  trial  is  therefore  refused. 

Maxwell  Stevenson  and  WiUiam  IK  Ker,  Esqs.,  for  defendant. 

George  S.  Graham,  district  attorney,  and  F.  Aniedee  Brcgy,  assistant 
district  attorney,  for  the  commonwealth. 

[Leg.  Int.,  Vol.  38,  p.  184.] 

Commonwealth  vs.  Stinger. 

A  defendant  in  a  criminal  cane  who  desires  to  testify  in  his  own  behalf  mast  make  an 
offer  to  do  so,  and  his  silence  will  be  construed  as  a  waiver  Of  his  right. 

It  is  not  the  duty  of  the  district  attorney  to  volunteer  an  election  as  to  which  counttt 

'  of  the  indictment  he  will  press.    He  must  be  required  to  do  this  by  the  defendant 

at  the  proper  time,  or  no  advantage  can  afterward  be  claimed  from  the  omission. 

An  indictment  charged  in  the  first  count  an  offence  triable  exclusively  in  the  Court 
of  Oyer  and  Terminer,  and  in  two  other  offences  triable  in  the  Court  of  Quarter 
Sessions.  The  defendant  made  no  offer  to  testify  nor  did  she  call  upon  the  district, 
attorney  to  elect  upon  which  counts  he  would  conduct  the  prosecution.  Being,' 
acquitted  upon  the  nrst  count,  and  convicted  ui>on  the  others,  she  moved  for  a  new 

.  trial  upon  the  ground  that  she  desired  to  testify  in  her  defence.  Ileld^  that  she- 
must  be  considered  to  have  waived  this  right,  and  that  the  application  therefore^ 
came  too  late.  ... 

Rule  for  a  new  trial.  Opinion  delivered  Afay  6,  1881,  by 
Briggs,  J. — The  bill  of  indictment  charged  the  defendant  with: 
burglary ;  entering  in  the  night  without  breaking,  with  intent  to 
commit  a  felony,  and  with  receiving  stolen  goods.  She  stands  con-: 
victed  on  the  last  two  counts,  which  are  not  enumerated  as  triable; 
exclusively  in  the  Oyer  and  Terminer,  and  acquitted  of  the  charge 
of  burglary,  which  is.  Our  acts  of  assembly,  it  will  be  remembered^ 
give  to  a  defendant  the  option  of  testifying  in  all  cases  not  triable 
exclusively  in  the  Oyer  and  Terminer,  but  not  in  those  triable  ex-; 
clusively  in  that  court.  It  will  also  be  remembered  that  this  option 
is  peculiar  and  personal  to  a  defendant,  and  that  the  latter,  in  no 
aspect,  can  be  compelled  to  exercise  it,  and  in  order  to  exercise  the 
option  a  defendant  must  expressly  offer  or  ask  to  do  so.  If  he  is 
silent  the  court  and  district  attorney  must  be  silent  also. 

At  the  close  of  the  testimony  the  learned  counsel  for  the  defendant 
asked  the  district  attorney  if  he  sought  a  conviction  on  all  of  the 
counts  in  the  indictment.  The  district  attorney  replied  that  he  did  ; 
whereupon  the  defendant's  counsel  rejoined  that  in  case  of  acquittal 
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on  the  first  count  and  conviction  on  the  others  he  would  move  for  a 
new  trial. 

It  will  be  observed  that  he  did  not  state  the  defendant  desired  to 
testify  as  to  the  last  two  counts,  or  move  for  an  order  of  the  district 
attorney  to  elect  on  which  class  he  sought  a  conviction,  in  order  that 
she  might  do  so,  as  was  done  in  the  case  of  Commonwealth  vs.  Toland, 
11  Phila.  433,  and  as  is  said  to  be  essential  in  Stevick  vs.  The  Chmmon- 
wealth,  32  Legal  Intell.  228,  where  the  defendant  claims  he  would 
otherwise  be  subjected  to  unreasonable  difficulties  or  embarrass- 
ment on  the  trial. 

Of  course  it  was  the  duty  of  the  district  attorney  to  urge  convic- 
tion on  all  the  counts  if  he  conceived  the  defendant  guilty,  and  by 
his  doing  so  he  deprived  the  defendant  of  no  right  which  the  law 
secured  to  her  by  tlie  acts  of  assembly  referred  to,  until  she  claimed 
to  exercise  the  option  there  given,  and  the  option  was  denied  her. 

The  joinder  of  tliese  countsbeing  entirelv  lawful,  it  was  not  the 
duty  ot  the  district  attorney  to  proffer  an  election  as  to  which  class 
of  counts  he  would  seek  a  conviction  upon.  If  the  defendant  con- 
ceived that  she  was  being  deprived  of  some  right  secured  to  her,  it 
was  her  duty  to  assert  such  right  in  an  express  manner,  so  as  to 
leave  notliing  to  inference.  From  the  inquiry  made  by  defendant's 
learned  counsel,  and  his  statement  to  the  answer  of  the  district  at- 
torney, no  inference  can  reasonably  be  deduced  that  the  defendant 
would  have  taken  the  witness-stimd  had  the  district  attorney  replied 
that  he  would  ask  for  a  conviction  only  on  the  last  two  counts. 
When  it  is  so  easy  for  a  defendant  who  desires  to  testify  to  say  so, 
it  is  not  unreasonable  to  construe  his  silence  in  this  respect  as  a 
waiver  of  the  option  given  by  the  act,  especially  as  the  act  enjoins^ 
silence  on  all,  il  a  defendant  do  not  avail  himself  of  his  privilege.* 
There  being  nothing  to  show  us  that  the  defendant,  at  the  trial,  de- 
sired to  take  the  witness  stand  in  any  event,  it  is  now  too  late  to  re- 
call the  option. 

From  the  evidence  the  defendant  is  clearlv  guilty.  Mrs.  Bassit  is 
positive  as  to  her  identity.  She  immediately  gave  directions  to  the 
poHce  of  the  burglary  and  named  the  defendant  as  the  burglar, 
whom  she  identified  in  her  house.  The  police  went  accordingly  to 
the  defendant's  residence,  and  not  only  arrested  the  defendant,  but 
at  the  same  time  secured  most  of  the  stolen  property  before  she  and 
her  associate  had  time  to  secrete  it — indeed  a  part  of  it  was  still 
upon  her  person  when  arrested.  In  view  of  such  presentment  no 
technicality  not  established  in  the  most  unquestionable  manner 
should  be  allowed  to  shield  the  prisoner. 

Rule  discharged. 

W.  W.  Ker,  Esq.,  for  defendant. 

Charles  F,  Warwick^  assistant  district  attorney,  for  commonwealth, 

[Leg.  Int.,  Vol.  38,  p.  184,] 

Commonwealth  vs.  Leigh, 

1.  Where  an  indictment  has  been  returned  "i^ored*'  by  one  grand  jnry,  and  a 
new  indictment  is  sent  to  a  subsequent  grand  jury,  by  order  of  court,  and  a 
'Urue  bill''  found,  the  court  wiU  not  quash  the  iudiotment. 
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2.  Neither  the  oommon  or  statute  law  iu  Pennsylvania  prohibits  the  sale  of  instru- 

ments to  prevent  conception. 

3.  Where  in  a  count  it  is  omitted  to  allej^  the  offence  to  have  been  committed  within 

the  county,  the  omission  is  formal,  and  is  curable  by  amendment. 

4.  A  count  charging  the  publication  of  "  An  account  or  description  of  an  instrument 

or  apparatus  for  preventing  conception,"  and  which  does  not  contain  a  copy  of 
the  publication,  or  its  purport,  or  substance,  is  defective. 

5.  Manner  of  pleading  a  proviso. 

Motion  to  quash.    Opinion  delivered  Afay  6,  1881,  by 

Briggs,  J. — The  question  raised  is  not  an  open  one,  and  hence, 
there  is  no  room  for  its  discussion  on  general  principles,  or  on  the 
griiunds  of  moral  or  logical  force.  That  has  already  been  done,  and 
a  decision,  binding  on  us,  reached,  in  the  case  of  Rowaiul  vs.  The 
Cummymoeallh^  1  Norris,  405. 

The  record  shows  that  my  brother  Elcock,  on  the  5th  day  of 
March,  1881,  made  this  order':  "And  now,  to  wit,  March  5, 1881,  on 
motion  of  the  district  attorney,  the  court  orders  another  bill  of  in- 
dictment to  be  sent  to  the  grand  jury  in  the  within  case." 

Surely  this  was  authority  for  the  district  attorney  to  execute  that 
order,  and  I  must  now  presume  that  sufficient  and  lawful  cause  was 
then  shown  to  justify  tiie  order  made. 

This  motion  does  not  seek  to  vacate  that  order  because  it  was 
improvidently  made,  but  it  rather  proceeds  upon  the  grounds  that 
it  is  null  and  illegal. 

That  it  is  not  illegal  is  shown  by  the  case  cited,  and,  being  legal, 
it  surely  cannot  be  said  to  be  null.  Every  order  and  decree  of  a 
court  of  competent  jurisdiction,  within  the  limits  of  iU*  jurisdiction, 
is  conclusive  until  vacated,  and  cannot  be  impeached  in  a  collaternl 
motion,  except,  perhaps,  in  the  one  instance  of  fraudulent  imposi- 
tion on  the  court,  and,  by  means  of  which,  the  order  or  decree  has 
been  obtained.  It  follows,  that  the  motion  to  quash  must  be  re- 
fused. 

Motion  refused. 

Demurrer  to  the  indictment. 

The  first  count  is  fatally  defective.  The  count  charges  that  the 
defendant  then  and  there  did  unlawfully  sell  and  keep  for  sale  a 
certain  instrument  (naming  it)  for  the  purpose  of  preventing  con- 
ception. Neither  the  common  nor  statute  law  forbids  this.  The 
nearest  approach  to  its  prohibition  is  to  be  found  in  the  76th  sec- 
tion, Bripjht  Dig.  330,  which  provides,  that  "  if  any  person  shall,  by 
printing  or  writing,  or  in  any  other  way,  publish  an  account  or  de- 
scription of  any  ....  instrument  or  apparatus  for  the  purpose 
of  preventing  conception,  ....  he  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc.  It  will  be  observed,  that  is  the  publication  of  an 
account  or  description  which  is  stamped  as  the  misdemeanor.  The 
legislature,  doubtless,  had  in  view  the  injury  that  might  be  done  to 
ignorant  people  by  the  use  of  such  instruments,  if  their  whereabouts 
and  description  should  be  blazoned  to  the  community  by  the  man- 
lier of  publication  referred  to.  Whether  this  is  so  or  not,  the  courts 
cannot  enlarge  the  plain  meaning  of  words  employed  in  a  statute, 
constituting  crime,  so  as  to  embrace  a  subject  not  clearly  within 
iheir  ordinary  import. 
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Keeping  in  view  that  it  is  the  publication  of  an  account  or  de- 
scription of  said  instrument  or  apparatus  which  constitutes  the 
crime,  let  us  consider  the  validity  of  the  second  count.  It  is  ob- 
jected that  this  count  is  faulty  in  not  alleging  the  ofl'ence  to  have 
been  committed  within  this  county,  and  in  not  containing  a  copy 
of  the  publication,  or  its  purport  or  substance ;  and  further,  that  it 
does  not  set  forth  a  description  of  said  instrument  or  apparatus. 
While  this  is  so,  the  first  ground  assigned  is  curable  by  amending, 
the  omission  being  formal,  in  view  of  the  fact  that  the  count  does 
allege  that  the  offence  was  committed  within  the  jurisdiction  of  this 
court.  The  other  assignments,  however,  are  more  serious,  as  the^*- 
challenge  tiie  sufficiency  of  the  matter  alleged,  in  view  of  the  statute 
exhibiting  the  offence.  Every  count  on  which  a  conviction  is  sought 
should  be  certain,  at  least  to  a  common  intent,  so  that  the  defendant 
may  know,  at  least  in  a  general  way,  to  what  he  is  called  upon  to 
plead,  and  if  convicted  or  acquitted,  he  may  show  by  the  record 
that  he  has  already  been  tried  for  the  same  offence.  It  is  surely  as 
easy  to  allege  an  offence  as  it  is  to  prove  it — indeed  the  allegation 
ana  proof  should  agree.  On  demurrer,  it  cannot  be  assumed  that 
the  proof  will  go  beyond  the  allegation,  or,  as  in  pleading  over  and 
conviction,  an  intendment  arises  that  the  omission  in  allegation  has 
been  supplied  by  proof  at  the  trial.  While  I  do  not  think  that  the 
pleader  is  bound  to  set  forth  tlie  circular  or  printed  matter  in  hsec 
rerha^  for  such  would  be  pleading  evidence,  I  am  well  convinced  that 
its  substance  should  be  set  out  so  that  we  may  see  whether  the  al- 
leged publication  does  in  fact  contain  ''an  account  or  description  " 
of  the  mstrument  or  apparatus  contemplated  by  the  act  of  assembly. 
To  describe  it  from  this  count  would  puzzle  even  a  Philadelphia 
lawyer.  The  count  neither  identifies  nor  describes  any  instrument 
in  such  way  that  an  intelligent  person  may  know  that  the  one  men- 
tioned is  within  the  prohibition  of  the  act,  and  yet  it  is  the  descrjjv 
tion  or  account  published  which  constitutes  the  misdemeanor.  To 
allege  that  a  description  was  published  is  not  describing  the  instru- 
ment.    Without  such  description  no  offence  is  sufficiently  laid. 

While  our  criminal  procedure  act  means  to  simplify  criminal 
pleading,  so  as  to  rid  the  system  of  the  many  unreasonable  techni- 
calities with  which  it  abounded  heretofore,  it  does  not  mean  we 
shall  pass  to  the  other  extreme  of  allowing  a  crime  to  be  alleged  in 
80  loose  a  manner  as  to  invoke  guesswork  to  aid  us  in  ascertaining 
what  is  meant;  as  is  shown  by  section  19  (Bright.  Dig.  379),  which, 
while  it  disi)enses  with  the  old  formula  of  setting  out  a  copy  or  fac 
fdmile  of  any  part  of  a  writing  or  printed  matter,  it  does  require  the 
"  purport  thereof"  to  be  set  forth  ;  "  and  in  such  manner  as  to  iden- 
tify such  instrument."  This  count  alleging  that  said  account  or  de- 
scription was  printed,  so  much  of  said  printing  or  the  purport 
thereof  as  describes  the  instrument,  shoula  be  set  forth. 

This  can  be  done  by  an  amendment. 

I  do  not  think  that  the  assignment  of  demurrer  in  reference  to 
the  proviso  is  maintainable.  The  ofl'ence  is  well  and  i)erfectly  de- 
fined, independent  of  the  proviso. 

Its  office  is  to  exempt  and  exclude  a  class  from  the  scope  of  the 
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act.  If  the  defendant  is  witliin  that  class,  such  can  be  shown  by 
proof.  The  law  does  not  presume  he  is.  If  he  seeks  to  bring  hini'- 
self  within,  it  he  assumes  the  burden  of  that  proof. 

And  now.  May  6,  1881,  it  is  ordered  and  adjudged  that  judgment 
on  the  demurrer  be  entered  for  the  defendant  as  to  the  tii*st  count, 
and  that  the  district  attorney  have  leave  to  amend  the  second  count 
in  accordance  with  the  view  expressed  in  the  foregoing  opinioni 
within  ten  days  from  this  date;  and  in  defiiult  of  his  so  doing 
within  that  period,  then  judgment  for  the  defendant,  also,  on  the 
second  count. 

Wm.  IK  Ker,  Esq.,  for  the  defendant. 

John  L.  Kinsey  and  Charles  F.  Warwick,  Esqs.,  for  the  common- 
wealth. 

[Leg.  Int.,  Vol.  38,  p.  185.] 

Commonwealth  vs,  Sadie  Monroe.    Same  vs,  Annie  Maktin. 
Same  va,  Eliza  Campbell.    Same  rs.  Minnie  Martin. 

fieconsideration  of  sentence— Practice. 

Opinion  delivered  April  16,  1881,  by 

Briggs,  J. — The  petitioners  pray  for  a  reconsideration  of  tlieir 
sentences  and  for  their  release  from  imprisonment.  No  facta  are 
set  forth  which  justify  me  in  granting  their  prayer.  Were  I  to  do 
so,  the  logical  effect  would  surely  tend  to  encourage  the  perpetration 
of  crime  by  inspiring  the  criminal  classes  to  do  just  what  these 
defendants  have  done,  to  wit,  defy  the  commonwealth  and  compel 
the  proof  of  their  guilt.  If  she  fail,  pursue  their  criminal  career, 
if  she  succeed,  seek  immunity  from  punishment  upon  promise  of 
future  good  behavior.  Such  proceedings  would  give  to  the  crim- 
inal everything,  and  to  the  people,  whose  laws  have  been  certainly 
violated,  nothing.  Such  is  not  the  philosophy  of  the  law.  That 
the  people  may  have  some  protection,  criminals  must  bo  niade  to 
understand  that  punishment,  even  if  but  merciful,  will  surely  fol- 
low conviction.  A  different  result  would  convert  our  verdicts  and 
sentences,  however  solemn  in  appearance,  into  shams  and  mock- 
eries. While  I  do  not  believe  in  the  severity  of  punishment,  I 
surely  do  in  the  efficiency  of  its  certainty. 

There  is  no  doubt  of  the  guilt  of  these  defendants — indeed  their 
petitions  admit  it,  though  they  denied  it  at  the  trial.  The  sentences 
oeing  merciful  and  comparatively  moderate,  I  discover  no  cause  for 
reconsidering  them. 

Petitions  dismissed. 

George  Haldom,  Esq.,  for  petitioners. 

CharUd  F.  Warwick^  assistant  district  attorney,  for  commonwealth. 

[Leg.  Int.,  VoL  38,  p.  185.] 

Commonwealth  va,  Haines  et  al* 

BiHs  of  exception  in  criminal  cases. 

*  The  action  of  the  learned  judge  in  this  matter  was  approved  by  the  Supreme 
Court.     See  Haines  vs.  Commonwealth ^  39  Leg.  Int.  CO. 
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Sur  application  to  settle  bill  of  exceptions.  Opinion  delivered 
Matj  5,  1881,  by 

FrNLETTKR,  J. — Thcse  papers,  which  were  presented  to  me  yester- 
day, purport  to  be  a  bill  of  exceptions  sealed  at  the  trial,  although 
no  exceptions  were  sealed  then  or  at  any  other  time.  Herein  mat- 
ters are  alleged  as  error  whiclx  were  not  ex-cepted  to,  wliilst  much 
of  the  testimony  is  omitted.  I  therefore  cannot,  in  any  event,  sign 
this  bill. 

If  it  were  otherwise  perfect,  it  contains  so  many  pen  and  pencil 
erasures,  and  so  much  written  in  pencil,  that  it  is  in  no  proper 
condition  to  be  signed.  Mistakes,  at  least,  might  be  expected,  if  it 
were  used  in  its  present  condition.  To  guard  against  this,  not  only 
should  the  bill  of  exceptions  be  free  from  these  objections,  but  a 
cony  should  be  given  to  the  district  attorney,  as  required  by  the 
rules  of  court,  which  has  not  been  done. 

In  addition,  the  bill  of  exceptions  was  not  presented  to  me  for 
settlement  within  the  time  prescribed  by  the  rules  of  court. 

Th(?re  may  be  such  explanations  of  this  delay  as  will  satisfy  me 
that  I  ought  not  to  let  it  prevent  me  from  signing  a  proper  bill. 
There  may  also  be  reasons  which  will  warrant  me  in  doing  here- 
aft^^r  what  I  should  have  been  requested  to  do  at  the  trial,  and  that 
is,  seal  the  several  exceptions.  If  I  think  proper  to  do  this,  it  will 
be  entirely  an  act  of  grace,  and  because  I  may  not  desire  that  any 
one,  however  guilty,  should  suffer,  unless  by  due  course  of  law, 
and,  if  I  have  erred,  with  every  opportunity  to  have  my  judicial 
acts  passed  upon  by  the  proper  tribunal  in  a  legal  manner.  And 
yet  the  occurrences  of  the  past  show  that  even  this  grace  should 
not  be  granted  without  the  closest  scrutiny  and  the  greatest  care. 

We  have  seen  that  the  Supreme  Court  was  induced  to  discharge 
the  defendants  from  prison  upon  their  mere  ex  parte  allegations,  or 
that  of  their  counsel,  that  error  had  been  committed  at  the  trial, 
and  this  without  notice  to  the  district  attorney,  and  when  there 
was  no  exception,  sealed,  and  no  evidence  that  the  papers  pre- 
sen  ted  were  authentic,  or  that  any  matter  alleged  was  at  all  true. 
Among  the  assignments  of  error,  which  I  have  only  seen  in  the 
public  press,  were  some  entirely  false.  Notably  that  which  stated  that 
1  had  overruled  an  offer  by  the  defendants  to  prove  the  motives  of 
Pooley  and  Young,  and  that  which  stated  that  I  had  refused  to 
have  the  jury  polled. 

It  is  significant  that  these  errors  are  not  alleged  in  the  bill  of  ex- 
ceptions presented  to  me  for  settlement.  Doubtless,  having  per- 
formed their  office  in  misleading  the  Supreme  Court,  it  was  prudent 
to  suppress  them  where  detection  was  reasonably  certain. 

With  every  respect  for  the  appellate  tribunal,  we  may  regret  that 
the  rules  and  practice  of  the  Supreme  Court  did  not  require  some 
proof  of  the  authenticity  of  the  papers  presented,  or  notice  to  the 
district  attorney.  If  they  had,  they  would  at  least  have  prevented 
that  court  from  being  imposed  upon  by  matters  wholly  false. 

Javirs  H.  Heverin,  Levna  C,  Ccmidy  and  F,  CairoU  Brewster,  Esqs., 
for  defendants. 

Geonje  S,  Graham,  district  attorney,  and  F,  Amedee  Bregy,  assist- 
ant district  attorney,  for  the  commonwealth. 
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[Leg.  Int.,  Vol.  38,  p.  252.] 

In  re  Opening  of  Berks  Street,  from  Howard  to  Seventh 

Street. 

The  court  will  not  set  ftside  or  disturb  the  finding  of  a  road  iury  before  whom  all  the 
facts  hare  been  properly  placed  and  by  whom  the  subject  nas  been  maturely  con- 
sidered, merely  for  the  reason  that  the  evidence  mi^ht  support  conclusions  some- 
what  different,  and  the  court  does  not  fully  agree  with  the  jury  iu  all  of  their  de- 
terminations. In  such  a  case,  it  must  be  borne  in  mind  that  those  who  have  the 
advantage  of  persoual  intercourse  with  the  witnesses  and  actual  inspection  of  tiie 
property  are  more  likely  to  reach  a  correct  result  than  one  whose  knowledge  of  the 
case  is  derived  wholly  from  a  perusal  of  the  depositions. 

From  a  deed  of  land  lying  upon  a  certain  street  ( unopened),  "  together  with  all  streets, 
ways,  etc,"  a  dedication  by  the  grantor  of  all  the  land  constituting  the  bed  of  the 
street  may  be  fairly  inferred.  Especially  when  there  is  parol  evidence  to  the  same 
effect  and  no  taxes  have  been  paid  u|K>n  the  property  for  mauy  years,  damages  fur 
opening  the  street  will  be  refused. 

Opinion  delivered  June  25, 1881,  by 

Thayer,  P.  J. — By  an  act  of  assembly  passed  March  7,  1873,  the 
chief  commissioner  of  highways  was  rec^uired,  after  giving  notice 
to  the  owners  of  property  on  the  line  ot  Berks  street,  from  How- 
ard to  Seventh  street,  to  open  Berks  street  between  the  designated 
points  for  public  use.  Proceedings  under  this  act  were  not 
commenced,  however,  until  1878,  when  notice  having  been 
given,  a  jury  was  appointed  on  the  29th  of  April.  The  task  which 
the  jury  had  to  perform  was  a  very  laborious  and  difficult  one,  re- 
quiring the  examination  of  many  details,  and  the  exercise  of  grent 
care  and  the  soundest  judgment.  The  territory  through  which  the 
street  was  to  be  opened  extended  over  a  distance  of  more  than 
seven  squares  in  an  improved  and  densely  populated  portion  of  the 
city.  Great  numbers  of  properties  were  to  oe  examined,  the  claims 
of  "many  owners  for  damages  to  be  investigated,  and  benefits  to  be 
adjusted  against  a  great  number  of  properties.  The  jury  were  dili- 
gent in  the  discharge  of  their  duty,  and  their  labors  occupied  a 
period  of  two  years.  The  evidence  taken  tills  many  manuscript 
volumes.  A  careful  examination  of  the  proceedings  shows  that 
the  laborious  task  assigned  to  the  jury  was  performed  with  great 
care,  with  patience,  impartiality,  sound  judgment,  and  ability.  Tlie 
total  amount  of  damages  awarded  was  837,375.  The  number  of 
properties  assessed  for  benefits  was  687.  The  amount  of  benefits 
assessed,  $22,600.02.  The  amount  to  be  paid  by  the  city,  over  and 
above  tlie  benefits  assessed,  $14,775.98.  Twenty-seven  exceptions 
to  the  report  have  been  filed  on  behalf  of  the  city,  ninety-eight  on 
behalf  of  property  owners  assessed  for  benefits,  and  a  large  number 
by  claimants  for  damages.  We  have  examined  with  great  care  and 
in  detail  all  these  exceptions,  devoting  much  time  to  the  examina- 
tion, and  after  mature  deliberation,  have  arrived  at  the  conclusion 
that  all  of  them  ought  to  be  dismissed  except  the  city's  exceptions 
to  the  action  of  the  jury  in  not  reporting  that  Edward  B.  Cobb  was 
not  entitled  to  damages.  We  cannot  say  that  we  have  not  enter- 
tained doubts  with  regard  to  the  amount  of  damages  awarded  to 
some  of  the  claimants,  yet  an  examination  of  the  evidence  shows 
that  sufficient  testimony  was  adduced  before  the  jury  to  justify 
their  findings  in  each  case,  and  when  we  consider  the  greater  ad- 
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vantages  wliich  the  jury  possessed  for  arriving  at  a  correct  estimate^ 
the  length  of  time  devoted  to  the  investigation,  their  personal  in- 
spection of  the  premises,  and  personal  examination  of  the  wit- 
nesses, their  opportunity  to  hear  the  statements  of  the  parties 
themselves,  and  to  consult  and  interchange  opinions  with  each 
other,  we  are  of  opinion  that  we  ought  not  to  disturb  the  results  at 
which  they  arrived.  If  we  were  to  do  so,  and  should  substitute  for 
the  deliberate  and  well  considered  action  of  the  iury,  with  all  the 
advantages  for  forming  a  correct  judgment  which  they  possessed, 
our  own  estimates  and  calculations,  the  danger  of  doing  injustice 
to  these  claimants  would  be  greater  than  any  probability  which  ex- 
ists of  injustice  having  been  done  by  their  awards. 

We  are  of  opinion  that  the  claim  of  Edward  B.  Cobb  for  damages 
cannot  be  allowed,  that  his  conveyance  to  Charles  Carnell  of  the 
property  extending  141  feet  along  Berks  street,  "together  with  the 
streets,  ways,  rights,  privileges,  etc.,  thereunto  appertaining,"  is  evi- 
dence of  a  dedication  of  all  the  land  belonging  to  Cobb  which  con- 
stituted the  bed  of  Berks  street.  The  case  falls  directly  within  the 
decisions  in  Schenh/  vs.  The  Commonwealthj  12  Casey,  62;  In  re  Story 
Street,  11  Phila.  4o6,  and  Forbes  Street,  20  P.  F.  Smith,  125;  which 
latter  case,  upon  a  careful  examination  of  it,  we  understand  in  the 
same  manner  in  which  it  was  understood  by  the  learned  judge  who 
delivered  the  opinion  in  In  re  Story  Street.  These  decisions  are  in 
conformity  with  other  adjudications  by  high  authority  in  other 
States  upon  the  same  subject.  All  facts  given  in  evidence  in  the  pres- 
ent case  corroborate  the  legal  inference  of  dedication  derived  fmm 
the  deed.  For  many  years  the  lot  has  been  abandoned  to  the  public, 
and  for  thirteen  years  at  least  no  taxes  have  been  paid  upon  it. 

The  exceptions  filed  on  behalf  of  the  North  Pennsylvania  Railroad 
and  the  Philadelphia  and  Reading  Railroad  Company  cannot,  in  our 
judgment,  be  sustained.  The  properties  belonging  to  those  com- 
panies which  were  assessed  for  benefits  were,  in  our  opinion,  liable 
to  such  assessments. 

In  reference  to  the  petition  of  Theodosia  M.  Hodge,  to  impound 
the  sum  awarded  by  the  jury  to  Maggie  Sherry,  it  is  to  be  remarked 
that  if  the  witnesses  examined  on  behalf  of  the  claimant  for  dam- 
ages are  to  be  believed,  the  ground  which  is  left  is  a  sufficient 
security  for  the  petitioner's  ground-rent  of  $100.  If  the  petitioner 
can  convince  us  by  depositions  that  the  remaining  ground  is  not 
worth  $1,666.66  we  may  make  a  further  order.  At  present  we  de- 
cline to  grant  the  petition. 

And  now,  June  25,  1881,  the  exceptions  in  the  matter  of  the 
opening  of  Berks  street,  from  Howard  street  to  Seventh  street,  hav- 
ing been  argued  by  counsel  and  considered  by  the  court,  it  is  con- 
sidered, adjudged  and  ordered,  that  the  exceptions  filed  on  behalf 
of  the  city  of  Pliiladelphia,  numbered  respectively  Nos.  19  and  21, 
be  sustained  ;  that  Edward  B.  Cobb  is  not  entitled  to  any  award  of 
damages,  and  that  his  exceptions  be  overruled  and  dismissed ;  that 
the  remaining  exceptions,  filed  by  the  city  of  Philadelphia,  be  over- 
ruled and  dismissed  ;  that  the  exceptions  filed  by  all  other  parties 
be  overruled  and  dismissed,  and  that  the  report  of  the  iury,  except 
in  the  particulars  herein  mentioned,  be  confirmed  absolutely. 
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,     A.  AL  BeMer  and  C.  E.  Morgan^  Jr.,  assistant  city  solicitors,  and 
Wn\,  Nelson  West,  city  solicitor,  for  the  city. 

W.  H.  Lex,  W.  2\  Aldrich  and  ffood  Gilpin,  Esqs.,  for  peti- 
tioners. 

[Leg.  Int.,  Vol.  38,  p.  252.] 

Commonwealth  vs,  Hugh  Collins. 

A  sergeant  of  police  has  no  right  to  arrest  a  person  for  an  alleged  breach  of  the 
Sunday  law  of  1794  without  a  warrant. 

One  of  the  Philadelphia  police  magistrates  has  no  right  to  commit  a  i>er8on  for  such 
alleged  breach  for  nou-|»ajmient  of  au  illegal  fine  of  $7.50  exacted  by  such  mag- 
istrate. 

The  magistrate  and  the  police  sergeant  in  this  case  bound  over  to  answer  a  charge  of 
conspiracy,  and  the  former  also  for  extorting  and  corruptly  taking  money  by  virtue 
of  his  office  as  magistrate. 

Opinion  delivered  June  25,  1881,  by 

Allison,  P.  J. — The  defendant,  Hugh  Collins,  one  of  the  magis- 
trates of  this  city,  was  arrested  and  brought  before  me,  upon  a  ^Yar- 
rant  issued  on  the  complaint  under  oath  of  Guiseppe  Buono, 
which  charged  the  said  defendant  with  wilful,  corrupt,  and  fraudu- 
lent conduct,  under  color  of  his  office,  in  illegally  committing  the 
complainant  to  the  county  prison,  without  any  lawful  or  just  cause, 
and  without  any  charge  against  him  of  any  criminal  or  supposed 
criminal  matter,  and  with  having  corruptly  and  wilfully  extorted 
from  him  the  sum  of  $7.50  as  fine  and  costs,  upon  a  pretence  that 
the  said  Guiseppe  hrtd  violated  the  act  of  assembly  of  April  22^ 
1794,  against  performing  worldly  employment  or  business  on 
Sunday. 

The  affidavit  contained  the  averment  that  the  defendant  had  been  ' 
arrested  and  taken  before  Magistrate  William  H.  List,  charged  with 
having  committed  similar  offences  against  one  Francisco  Guariglia, 
who,  after  hearing,  Iiad  discharged  the  said  Hugh  Collins,  and  that 
applic4ition  had  been  made  by  affiant  to  other  of  the  magistrates  of 
the  city,  who  had  declined  to  entertain  his  complaint,  and  for  this 
reason,  believing  that  he  could  not  obtain  an  impartial  hearing  of 
his  cause  elsewhere,  he  applied  to  one  of  the  judges  holding  the 
May  Term  of  the  Quarter  Sessions  for  a  warrant  against  said  de^ 
fendant. 

The  hearing  before  me  disclosed  the  facts  that,  on  the  morning 
of  Sundav,  the  27th  of  March  last,  between  the  hours  of  five' and 
six  o'clock,  over  thirty  Italians  were  arrested  in  the  southern  part 
of  the  city,  by  Sergeant  W.  J.  Boggs  and  a  number  of  police  officers, 
on  the  charj^e  of  performing  worldly  labor  on  that  day.  It  appeared 
that  the  officers  acted  under  orders  given  by  Sergeant  Boggs ;  the 
arrests  were  made  at  different  localities,  without  process  of  any 
kind,  upon  no  pretence  that  there  was  any  breach  of  the  peace, 
Jioise,  disturbance,  or  that  any  crime  had  been  committed.  The 
single  fact  stated  was,  that,  in  groups  of  from  two  to  four  or  five, 
the  parties  arrested  were  walking  quietly  along  the  streets,  most  of 
them  in  the  cartway,  ]>icking  rags,  bones,  and  stumps  of  cigars, 
from  the  streets  and  gutters  over  which  they  were  passing  when  ar- 
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rested.  The  complainant  testified  that  he  was  walking  quietly,  in 
company  with  a  companion,  looking  for  ends  or  stumps  of  cigars 
which  had  been  thrown  away,  for  the  purpose  of  having  a  smoke 
of  tobacco. 

All  of  the  officers  testified  to  the  quiet  and  peaceful  conduct  of 
the  men  whom  they  arrested,  and  of  their  submission  without  re- 
sistance to  the  arrest,  although,  being  ignorant  of  our  language, 
they  were  unable  to  understand  the  cause  for  which  they  had  been 
summarily  taken  into  custody,  and  required  to  accompany  the 
officers  to  the  station-house  of  the  district 

Upon  his  examination  Sergeant  Boggs  testified,  that  upon  the  ap- 
pearance of  the  magistrate  at  the  station-house,  the  only  proceed- 
ing which  was  had  was  an  oath  made  by  him,  in  brief  and  general 
terms,  that  the  persons  in  custody  had  been  arrested  for  performing 
worldly  employment  on  Sunday,  and  the  only  entr}'  which  the 
magistrate  made  of  the  CAUse  of  arrest  and  hearing  was  a  brief 
statement  in  his  blotter,  contained  in  not  over  three  lines,  that  Ser- 
geant Boggs  made  the  charge  under  oath,  and  that  the  fine  and 
costs  imj)Osed  on  each  one  of  the  persons  brought  before  him  was 
$7.50.  AH  who  were  unable  to  nay  this  amount  were  held  in  $500 
for  a  further  hearing,  and  in  demult  of  bail  were  committed  to  the 
county  prison,  where  they  remained  until  the  fines  and  costs  had 
been  i)aid  for  some  of  them  by  their  friends  ;  those  who  were  unable 
to  secure  such  payments  to  be  made  on  their  behalf,  remained  in 
prison  until  the  following  Wednesday,  when  they  were  discharged 
oy  Judge  Fell,  a  writ  of  habeaa  corpus  having  been  sued  out  on  their 
behalf.  It  was  stated  on  the  hearing,  and  not  denied  by  any  one, 
that  some  days  after  the  discharge  on  habeas  corpus,  and  several 
days  before  the  day  on  which  the  fines  and  costs  were  required  to  be 
paid  into  the  city  treasury,  they  were  so  paid  by  the  deiendant. 

That  these  proceedings  from  the  beginning  were  grossly  illegal 
and  oppressive  is  clear  to  a  demonstration. 

1.  The  arrests  were  without  warrant  of  law  to  justify  them.  The 
fourth  section  of  the  act  of  1794,  which  empowers  justices  of  the 
Supreme  Court,  judges  of  the  Common  Pleas,  iustices  of  the  peace, 
the  mayor  and  aldermen  of  Philadelphia,  and  burgesses  of  towns 
corporate,  to  convict  on  their  own  view  and  hearing  of  certain  of- 
fences mentioned  in  said  act,  does  not  confer  a  power  of  summary 
arrest  on  police  officers.  The  section  provides  for  the  issuing  of  a 
warrant,  summons,  or  capias,  according  to  the  circumstances  of  the 
case,  to  bring  the  body  of  the  accused  before  the  magistrate  or  jus- 
tice issuing  it,  who  is  authorized  to  convict  upon  the  testimony  of 
one  or  more  credible  witnesses  or  the  confession  of  the  party ;  but 
this  can  only  be  done  after  a  summary  inquiry  into  the  truth  of 
the  accusation.  There  was  no  warrant,  summons,  or  capias  issued 
against  any  of  the  persons  arrested,  and  the  police  officers  were 
wholly  without  authority  to  make  such  arrests  upon  view  and  with- 
out legal  process. 

2d.  There  was  no  inquiry  by  the  magistrate  into  the  truth  of  the 
accusation.  There  was  no  pretence  of  a  hearing.  The  oath  of  Ser- 
geant Boggs  was  a  mere  statement  of  the  reason  for  taking  the 
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persons  arrested  before  the  magistrate,  whose  names  even  were  un- 
known  to  him  or  to  the  officers.  The  charge  was  not  made  known 
to  them,  nor  does  it  appear  that  they  were  called  on  to  make  ans- 
wer, and  it  is  equally  certain  that  they  made  no  confession.  Even 
if  there  had  been  a  formal  hearing,  there  was  nothing  before  the 
magistrate  that  could  by  possibility  be  tortured  into  proof  except 
against  four  or  five  of  the  persons  arrested  by  Sergeant  Boggs. 
None  of  the  other  officers  who  participated  in  the  arrests  were 
sworn  or  affirmed  by  the  magistrate. 

3d.  Because  there  was  neither  testimony  nor  confession,  there 
could  be  no  proper  conviction,  and  the  amount  of  the  fine  and 
costs  is  more  tnan  could  be  legally  imposed.  No  judgment  was  en- 
tered for  the  four  dollars  which* is  authorized  by  the  act  of  1794 
after  conviction.  The  payments,  therefore,  of  the  several  sums  of 
$7.50  were  not  only  illegally  exacted,  but  such  exaction  was  op- 
pressive and  extortionate. 

4th.  The  case  as  it  appeared  by  the  testimony  is  contradictory 
and  repugnant  to  itself.  There  was  what  was  called  a  fine  and  a 
binding  over  for  a  further  hearing.  There  could  be  no  such  holding 
to  bail.  To  perform  worldly  employment  is  not  a  crime.  An  of- 
fender cannot  be  held  to  bail  to  answer  for  his  offence;  he  may  be 
convicted  by  the  judgment  of  the  magistrate,  and,  in  default  of 
payment  of  the  fine  and  costs,  he  may  be  committed  to  the  county 
prison,  but  not  otherwise.  Under  the  act  of  1794  to  do  business  on 
Sunday  is  nullum  'prohibitum  and  not  malum  in  de,  and  is  not  punish- 
able by  indictment 

5th.  It  follows  that  to  commit  to  prison  in  default  of  bail  was  a 
violation  of  the  law  of  the  land  and  a  gross  violation  of  the  rights 
of  the  individuals  committed,  for  which  each  one  of  them  have  a 
right  of  action  sounding  in  damages  against  every  person  taking 
part  in  their  arrest  and  imprisonment. 

The  question  before  me  is,  however,  a  different  one.  It  relates  to 
the  conduct  of  officers,  whose  duty  it  is  to  maintain  the  law,  and 
not  to  violate  it.  It  is  of  the  first  importance,  because  it  aff'ects  the 
sacred  rigl)t  of  immunity  from  arrest  and  imprisonment,  except  for 
legal  cause  and  upon  due  process.  It  relates  to  the  proper  admin- 
istration of  justice,  at  the  hands  of  the  sworn  officers  of  the  law, 
and  involves  the  question  whether  those  concerned  in  these  arrests 
have  corruptly  and  unjustly  used  their  office  to  oppress  the  poor 
and  the  helpless — strangers  in  the  land — by  not  only  taking  from 
them  and  tneir  friends,  by  color  and  under  pretence  of  enforcing 
law,  their  money  or  their  goods,  but  also  depriving  them  of  their 
liberty  by  an  unjust  imprisonment 

Upon  a  full  consideration  of  the  whole  case,  I  think  there  is  tes- 
timony sufficient  and  to  spare,  which  demands  that  Magistrate 
Hugh  Collins  and  Sergeant  W.  J.  Boggs  be  and  each  one  is  required 
to  enter  bail  in  the  sum  of  $1,000  to  appear  at  the  next  Court  of 
Quarter  Sessions  to  answer  the  charge  of  having  conspired  to  op- 
press the  said  complainant,  and  others  arrested  at  the  same  time 
with  himself,  and  to  extort  money  from  them.  The  said  Collins 
has  also  made  himself  subject  to  the  charge  of  having  in  fact  ex- 
26  Vol.15 
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torted  and  corruptly  taken  money  by  virtue  of  his  oflSce  as  magis- 
trate. The  fact  that  he  paid  the  fines  and  costs,  amounting  to  about 
$157,  to  the  city,  may  or  may  not  be  important  to  him,  when  called 
on  to  make  his  defence,  considered,  as  it  must  be,  in  connection 
with  the  fact,  that  such  payment  was  not  made  until  after  the  whole 
transaction  had  been  brouglit  to  light  on  the  hearing  on  habeas 
corpus,  and  the  testimony  before  me  also  showing  that  on  the  day 
on  which  the  arrests  were  made,  he  paid  money  to  an  Italian  out 
of  his  own  pocket,  with  the  request  that  he  would  go  out  and  en- 
deavor to  induce  or  procure  the  payment  of  the  tines  and  costs  by 
those  who  had  not  paid,  and  who  were  then  under  commitment  to 
prison. 

Joseph  T.  Ford,  Esq.,  and  Hon.  F,  Carroll  Brewster,  for  the  com- 
monwealth. 

Lewis  C.  Oamdyy  Esq.,  for  defendant 

[Leg.  Int,  Vol.  38,  p.  260.] 

Commonwealth  rs.  Herman. 

A  married  woman  cannot  be  convicted  of  fiilse  pretence  when  she  informed  the  pros- 
ecutor at  the  time  of  the  alleged  false  representation  that  she  was  a  married 
woman. 

Rule  for  a  new  trial.    Opinion  delivered  July  1, 1881,  by 

BiiiGGS,  J. — It  would  appear  like  affectation  to  cite  authority  to 
support  a  conviction  for  false  pretences,  that  the  commonwealth 
must  not  only  show  that  the  pretences  were  false  and  fraudulent  as 
to  existing  facts,  but  also  that  the  goods  were  obtained  on  the  faith 
and  belief  that  the  pretences  were  true. 

It  is  well  settled  that  if  the  prosecutor  knows  when  he  sells  his 
goods  that  the  pretences  are  false  a  conviction  cannot  be  had,  as  in 
such  case  the  pretences  are  not  the  means  of  getting  the  goods. 

By  a  parity  of  reasoning  it  follows,  that  where  one  delivers  goods  to 
a  married  woman,  he  is  estopped  from  asserting  that  they  have  been 
obtained  under  color  of  a  purchase  by  false  and  fraudulent  pre- 
tences, for  he  knows  he  has  no  legal  means  of  recovery  because  of  the 
legal  disability  of  the  purchaser.  How  can  he  be  said  to  be  de- 
ceived by  the  pretence  of  property,  when  he  knows,  even  if  the 
pretender  possessed  it,  it  can  in  no  way  be  made  available  to  him  ? 

In  this  case  the  defendant  was  and  is  a  married  woman,  and  so 
informed  the  prosecutrix  when  the  goods  were  obtained.  It  follows 
that  the  prosecution  cannot  be  maintained. 

Rule  absolute. 

F,  Amedee  Bregy,  assistant  district  attorney,  for  the  common- 
wealth. 

Edmund  Randall,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  38,  p.  269.] 

Commonwealth  vs,  Fisher  and  Taylor. 

Held  to  be  a  ground  fopa  new  trial  when  the  court  on  the  trial  of  the  ca^  charged 
the  jury,  that  the  defence  of  an  alibi  was  of  great  risk  to  a  defendant  who  attempted 
to  set  it  up,  and  when  it  fails  such  failure  ought  to  raise  a  strong  presumption 
against  the  bonaftdtM  Of  the  defence:  Turner  vs.  CommonveaUhf  5  Norris,  73,  fol- 
lowed. 
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Sur  rule  for  a  new  trial.    Opinion  delivered  July  2,  1881,  by 

Allison,  P.  J. — Several  reasons  have  been  filed  in  support  of  the 
motion  for  a  new  trial. 

It  was  proved  in  support  of  the  charge  against  the  defendants, 
that  they  had  used  a  device  to  obtain  a  knowledge  of  the  office  of 
Mr.  Branson  on  Willow  street,  in  some  respects  similar  to  that 
which  it  was  shown  they  had  practised  at  the  office  of  William  H. 
Bacon.  In  the  former  case  one  of  them  took  a  lock  with  him, 
asked  for  and  obtained  Branson's  keys,  with  which,  as  he  said,  to 
shoot  the  bolt  of  his  lock ;  the  other  defendant  visited  the  office 
under  pretence  of  wanting  to  rent  the  adjoining  building,  in  which 
to  carry  on  a  tailoring  or  gentlemen's  furnishing  business.  At  Mr. 
Bacon's  place  a  bunch  of  keys,  including  the  key  of  the  safe,  at  the 
request  of  the  defendants,  was  given  to  them  with  which  to  open  a 
box  which  they  had  with  them,  and  which  was  returned  to  the 
person  in  charge  after  an  unsuccessful  effort  to  accomplish  their 
purpose. 

The  offices  of  Bacon  and  Branson  were  entered  shortly  after 
these  visits,  and  property  to  a  large  amount  stolen.  The  doors  of 
both  safes  were  unlocked,  by  which  means  the  property  was  ob- 
tained. 

The  theory  of  the  commonwealth,  on  the  trial  of  defendants  for 
larceny  and  entering  with  intent  to  steal  the  property  of  William 
H.  Bacon,  was,  that  defendants,  while  handlmg  the  keys  of  the 
office,  obtained  an  impression  of  the  key  of  the  safe  by  concealing 
a  piece  of  wax  in  the  hand ;  the  evidence  of  the  office  boy  being 
that  a  considerable  portion  of  the  time  was  spent  standing  near  a 
front  window,  the  defendants  facing  the  light  enabled  them  to  pre- 
vent the  boy  seeing  what  they  were  doing,  his  attention  bein?  taken 
up  by  a  third  person  who  at  this  time  had  entered  the  office  and 
engaged  in  conversation  with  him.  This  was  the  theory  on  which 
the  case  was  presented  to  the  jury  and  the  conviction  obtained. 

There  was  no  other  fact  shown  in  connection  with  the  stolen 
property  of  Mr.  Bacon  other  than  the  visit  of  defendants  to  the 
office,  above  referred  to;  the  rest  was  inference  and  theory  only. 
That  which  took  place  at  the  office  of  Mr.  Branson,  about  a  week 
after  Bacon's  property  was  stolen,  was  admitted  in  evidence  for  the 
purpose  of  showing  conduct  on  the  part  of  the  defendants  in  many 
respects  similar  to  that  which  took  place  on  the  occasion  of  the 
visit  to  Mr.  Bacon's  office.  To  this  part  of  the  commonwealth's 
case,  the  defendant,  Taylor,  attempted  to  establish  an  alibi,  and  one 
of  the  reasons  for  a  new  trial  applies  to  the  charge  of  the  court  as 
to  this  portion  of  the  evidence.  The  jury  was  instructed  that  the 
defence  of  an  alibi  was  of  great  risk  to  a  defendant  wlio  attempted 
to  set  it  up,  and  when  it  fails  such  failure  ought  to  raise  a  strong 
presumption  against  the  bona  fides  of  the  defence ;  not  that  such 
failure  is  conclusive  of  the  guilt  of  a  defendant,  but  that  it  raised  a 
fair  presumption  against  him  on  the  ground  on  which  he  had  chos- 
en to  rest  liis  defence.  This  instruction,  we  tiiink,  is  in  accordance 
with  the  law  on  this  subject  prior  to  the  recent  case  of  Tamer  vs.  The 
Oomvwnwealth,  5  Norris,  73.    The  older  authorities  do  not  sustain 
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the  exposition  of  the  doctrine  as  Inst  announced,  and  in  the  opinion 
of  the  court  there  is  an  implied  admission  that  it  conflicts  witli  the 
law  as  expounded  hy  the  Supreme  Court  in  Briceland  vs.  The  Cbwi- 
momreahh^  24  P.  F.  Hmitli,  463.  We  are  to  take  the  law  as  it  is 
given  to  us  hy  the  Supreme  Court,  who  have  the  right  to  change 
and  modify  former  decisions,  or  the  accepted  exposition  of  it  hy 
recognized  authority.  In  no  captious  spirit  we  bow  to  the  author- 
ity of  Tamer  vs.  The  Covnrumuealth  as  binding  on  us,  and,  finding 
the  language  of  the  charge  of  the  court  in  that  case  strongly  analo- 
gous to  the  charge  in  this  case,  we  are  in  duty  bound  to  confess  that 
we  were  in  error,  and  accept  the  law  as  we  find  it  in  the  last  decis- 
ion of  the  Supreme  Court  on  this  subject.  In  the  case  of  Turner 
vs.  The  Commonwealth,  the  judge  snid,  "  that  an  alibi,  if  proved,  con- 
stitutes a  complete  defence ;  if  not  proved,  and  you  think  it  has  not 
been  proved,  the  attempt  to  manufacture  eviclence  is  a  circum- 
stance which  always  bears  against  the  person.  No  innocent  man  is 
ever  driven  to  manufacture  evidence."  This  was  held  to  he  error,  and 
as  constituting  ground  for  reversal ;  the  defendant,  who  had  been 
convicted  of  murder  in  the  first  degree,  was  awarded  a  new  trial. 
This  ruling  of  the  Supreme  Court  requires  that  this  rule  be  made 
absolute.  It  is  true  that  the  alibi  in  the  case  in  hand  was  as  to  a 
collateral  fact,  but  it  was  a  material  fact  to  which  the  common- 
wealth attached  no  little  importance,  and  constituted  the  chief 
ground  of  defence  as  to  one  of  the  defendants.  It  was  upon  this 
answer  to  the  case  of  the  commonwealth,  and  the  insufficiency  of 
the  testimony  to  warrant  a  conviction,  that  the  defendants  relied 
for  an  acquittal.  The  jur}'',  therefore,  may  be  fairly  supposed  to 
have  found  against  them  on  the  only  material  fact  in  the  cause 
upon  which  the  testimony  was  conflicting,  and  so  finding,  under 
the  charge  of  the  court,  to  have  rendered  a  verdict  of  guilty  on  the 
first  two  counts  of  the  indictment. 

I  am  free  to  say,  also,  that,  reviewing  the  testimony,  I  am  not 
satisfied  with  the  verdict  upon  the  facts  proved  against  the  defend- 
ants. A  case  of  strong  suspicion  is  undoubtedly  shown,  but  when 
we  recall  the  fact  that  the  theory  of  an  impression  of  the  key  of  the 
safe  taken  in  wax  is  without  proof  to  sustain  it,  and  there  being  no 
possession  or  connection  of  defendants  with  the  stolen  property 
shown,  more  than  a  reasonable  doubt  stands  in  the  way  of  sentence 
being  imposed  on  the  verdict.  Upon  both  grounds,  therefore,  I  am 
required  to  make  this  rule  absolute  and  grant  a  new  trial,  and  it  is 
BO  ordered. 

Measrs.  L.  C.  Camdy  and  TF.  W,  Ker,  for  defendants. 

[Leg.  Int.,  Vol.  38,  p.  385.] 

Conway  vs.  Cabpenter. 

Contested  Election— 1.  Althonjjh  a  voter  may  appear  to  be  nnasseflsed,  yet  that 
fact  alone  will  not  authorize  the  court  to  reject  his  vote,  for  the  presumption  is, 
in  the  absence  of  any  other  proof,  that  the  officers  of  the  election  complied  with 
the  law ;  the  burden  of  proof  is  shifted,  and  the  neglect  of  duty  by  the  officers, 
when  alleged,  must  be  proved. 
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2.  lu  all  elections  the  certificate  of  naturalization  is  conclusive  evidence  of  the  facts 

mentioned  therein,  but  the  i<lentity  of  tlie  person  named  in  the  certificate  may 
be  attacked,  and  the  proof  tiius  received  may  establish  fraud. 

3.  A  mercantile  tax  is  not  a  State  or  county  tax  within  the  meaning  of  the  cunstitu- 

tional  provision. 

4.  Every  precinct  must  stand  or  fall  by  the  evidence  produced  concerning  each,  and 

no  one  case  can  be  made  a  precedent  for  any  other. 
Upon  sUiiicieut  evidence  of  fraud,  the  entire  vote  of  a  division  will  be  thrown  out; 
yet,  in  order  to  protect  the  franchise  of  ever^  legal  voter  in  each  precinct,  and  in 
accordance  with  the  rule  heretofore  established,  each  candidate  may  have  the 
benefit  of  every  legal  vote,  with  this  proviso,  that  in  everv  such  case,  the  party 
claimiag  the  vote  must  prove  atfirmatively  the  entire  qualifications  of  the  voters. 

Jn  re  contested  election  for  the  office  of  common  councilman  in 
the  Fifth  ward,  city  of  Philadelphia. 

Opinion  delivered  October  15,  1881,  by 

LuDiX)W,  P.  J. — It  is  not  surprising  that  contested  election  cases 
are  not  favorites  with  courts  of  justice.  The  present  contest  will 
furnish  a  striking  example  of  the  reason  why  judicial  tribunals  ex- 
press but  one  opinion  upon  the  subject 

The  seat  of  a  single  councilman  in  the  Fifth  ward  is  contested. 
The  contest  was  initiated  eighteen  months  ago.  About  3712  pages 
of  printed  testimony,  taken  with  what  appears  to  have  been  rea- 
sonable despatch,  contained  in  four  volumes,  is  presented  to  the 
court  at  the  hearing.  Many  thousands  of  dollars  have  been  ex- 
pended in  the  contest,  while  the  term  expires  in  April  next  What 
would  have  been  the  result  in  expenditure  of  time,  had  we  been 
obliged  to  go  into  every  detail  of  evidence  produced  we  cannot  say, 
for  most  fortunately,  we  are  able,  after  days  and  nights  of  labor, 
upon  the  application  of  certain  principles,  hereafter  to  be  stated, 
now  to  settle  this  controversy,  and  thus  establish  a  right  before  it  is 
too  late. 

The  petition  contests  the  right  of  John  Carpenter  to  the  office  of 
member  of  common  council  from  the  Fiftli  ward  of  the  city  of 
Philadelphia.  This  petition  contains  the  usual  averments  set  forth 
in  such  petitions,  with  allegations  affecting  the  integrity  of  the  offi- 
cers in  several  divisions,  and,  in  fact,  of  the  entire  vote  and  return 
in  these  divisions.  The  respondent  denies  the  allegations  thus 
made,  and  maintains  that  many  illegal  votes  were  cast  and  counted 
against  him ;  that  legal  votes  were  rejected ;  and  that,  in  many  in- 
stances, votes  legally  cast  for  him  were  not  counted  and  returned. 
Upon  a  consideration  of  the  whole  case,  we  have  come  to  the  con- 
clusion, that  a  settlement  of  the  principles  involved  in  the  follow- 
ing points  will  end  this  controversy : 

First,  What  shall  be  done  with  the  votes  of  voters  simply  proved 
to  be  "  unassessed  ?  "  Second,  Can  the  court  in  any  case  go  behind 
a  naturalization  certificate?  Third,  Is  a  mercantile  tax  a  "  State  or 
county  tax"  within  the  meaning  of  the  constitutional  provision? 
Fourth,  Shall  the  entire  vote  in  any  division  be  rejected,  and,  if  so, 
what  course  shall  then  be  pursued  in  regard  to  the  legal  vote  cast 
in  such  division? 

First.  We  are  satisfied,  that  altliough  a  voter  may  appear  to  be 
unassessed,  yet  that  fact  alone  will  not  authorize  us  to  reject  his 
vote,  for  the  presumption  is,  in  the  absence  of  any  other  proof,  that 
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the  officers  of  the  election  complied  with  the  law ;  the  burden  of 
proof  is  shifted,  and  the  neglect  of  dut}'  by  the  officers,  when 
alleged,  must  be  proved.  This  conclusion  does  not  shake  the  au- 
thority of  the  cases  cited  by  the  petitioners,  but  simply  declares 
wliere  the  burden  of  proof  lies.  When  the  question  of  legal  proof 
of  tlie  right  of  an  unassessed  voter  arises  we  will,  and  have,  re- 
quired a  strict  compliance  with  the  statute  in  every  particular. 
Tl)is  rule  of  necessity  is  applied,  as  will  be  seen  hereafter,  whether 
the  elector  is  assessed  or  unassessed,  where  we  reject  altogether  a 
return. 

Second.  The  second  question  presented  is  very  important,  and 
has  been  considered  with  every  desire,  on  the  one  hand,  to  sustain 
the  judgment  of  a  court  of  competent  jurisdiction,  and  on  the  other, 
not  to  open  the  door  to  the  perpetration  of  wholesale  fraud.  The 
act  of  February  13,  1874,  section  3,  pamphlet  laws,  45,  declares 
that,  "In  all  elections  hereafter,  the  certificate  of  naturalization 
shall  be  conclusive  evidence  of  the  facts  mentioned  therein."  The 
history  of  this  legislation  and  the  causes  which  produced  it  need 
not  now  be  repeated.  It  is  enough  to  say  that,  if  at  every  election 
the  naturalized  citizen  is  to  be  confronted  with  an  attack  upon  the 
evidence  which  a  court  of  competent  jurisdiction  has  placed  in  his 
hands,  of  a  judgment  rendered,  his  condition  will  be  well-nigh 
hopeless.  The  United  States  and  State  courts  throughout  the 
Union  are  clothed  with  power  to  niituralize,  and  the  Constitution 
of  the  United  States  declares  that** full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State." 

Even  in  our  own  commonwealth  it  would  be  impossible,  in  many 
instances,  to  establish  by  evidence  the  testimony  upon  which  the 
decree  of  many  of  our  own  courts  had  been  made.  In  accordance 
with  general  principle  of  right,  and  under  the  commands  of  the 
statute,  we  consider  the  certificate  of  naturalization,  with  the 
genuine  seal  and  signature,  as  conclusive  proof  of  the  facts  therein 
contained.  While  this  is  the  law,  in  our  judgment,  it  by  no  means 
follows,  that  a  door  is  open  to  the  perpetration  of  fraud,  for  the 
identity  of  the  person  named  in  the  certificate  may  be  attacked, 
and  the  proof  thus  received  may  establish  a  fraud.  As  an  illustra- 
tion of  our  meaning,  it  may  be  added  here,  that  if  the  evidence  in 
any  case  proves  that  a  certificate  upon  minor's  papers  had  been  is- 
sued to  a  person  never  before  the  court  having  jurisdiction,  and  who 
was,  by  the  evidence,  over  eighteen  years  of  age  on  his  arrival  in 
this  country,  clearly  the  presumption  would  be  that  the  person 
named  in  the  certificate  could  not  have  been  the  person  intended 
by  tlie  court  to  receive  the  evidence  of  naturalization.  W^e  have 
applied  the  principle  stated,  so  far  as  necessary,  to  the  voters  at- 
tacked upon  the  ground  above  specified. 

Third.  Article  viii.,  section  4,  of  the  constitution,  declares,  speak- 
ing of  the  qualifications  of  electors,  **  If  twenty-two  years  or  up- 
wards, he  shall  have  paid,  within  two  years,  a  State  or  county  tax, 
which  shall  have  been  assessed  at  least  two  months,  and  paid  at 
least  one  month   before  the  election."    Is  a  "  mercantile  tax "  a 
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"State  or  county  tax"  within  the  meaning  of  the  constitution? 
This  is  a  question  which  has  been  raised  and  propounded  to  the 
courts  many  times  before  an  election,  and  has  always  been  answered 
in  one  way.  It  is  true  that,  in  one  sense,  every  sum  of  money  paid 
to  raise  a  revenue  for  tlie  purpose  of  defraying  the  expenses  of  gov- 
ernment is  a  tax.  Thus,  every  suitor  who  sues  out  a  writ,  and 
every  purchaser  who  records  a  deed,  pays  a  sum  which,  by  law, 
finds  Its  way  into  the  public  treasury.  So,  in  many  instances, 
moneys  are  paid  to  the  government  not  called  mercantile  taxes,  but 
only  "license"  taxes.  If  the  merchant  who  pays  a  "mercantile 
tax^"  strictly  so  called,  is  within  the  meaning  of  the  constitution, 
80  is  every 'man  who  in  any  way  contributes,  by  payment  for  a 
license  or  otherwise,  to  the  expenses  of  the  government.  Such  was 
not  the  contemporaneous  construction  of  the  language  of  the  con- 
stitution. Indeed,  until  the  contest  of  Thompaon  vs.  Evdng^  it  was 
doubted  whether  a  tax  paid  upon  real  estate  would  qualify  a  voter ; 
since  the  determination  of  that  case,  the  question  has  been  settled, 
and  now  a  tax  paid  upon  either  real  or  personal  estate,  or  a  poll- 
tax,  will  qualify  the  citizen,  but  a  mere  license  fee,  such  as  a  mer- 
cantile tax  in  fact  is,  will  not. 

The  last  question  presented  for  our  consideration  is  one  which  is 
vital,  and  which  is  the  great  central  question  in  this  cause.  Must 
we  exclude,  and  thus  throw  out  the  vote  in  any  precinct  in  this 
ward?  If  so,  it  is  clear  that  we  must  assign  reasons  of  weight  for 
a  decision  which  may  disfranchise  many  legal  voters.  As  to  two 
of  the  precincte  attacked,  the  fourth  and  the  fourteenth,  it  is  as  well 
to  say  at  once  that  we  do  not  see  sufficient  evidence  to  warrant  us 
in  applying  so  radical  a  remedy  as  the  rejection  of  the  whole  vote 
or  return.  True,  the  conduct  of  certain  officers  in  both  precincts 
was  disgraceful  in  the  extreme ;  but  the  polls  can  be  purged,  and, 
if  necessary,  we  will  do  it,  ^nd  thus  endeavor  to  save  to  the  legal 
voter  with  more  certainty  his  franchise.  When,  however,  we  come 
to  consider  the  evidence  in  regard  to  the  conduct  of  the  election  in 
the  sixth  and  second  precincts  of  this  ward,  our  course  is  a  plain 
one,  and  the  remedy  we  are  about  to  apply  will  be  as  radical  as  the 
acts  of  the  officers  in  botli  precincts  were  criminal  and  infamous. 
By  the  record  before  the  court,  in  the  sixth  division  of  this  ward, 
the  judges  who  counted  and  returned  the  vote  cast  at  this  election, 
were  obliged  to  return  as  follow^s,  to  wit:  "The  sixth  division  of 
this  ward  has  not  been  counted,  for  the  reason  that  there  has  been 
no  legal  return  from  this  division,  and  no  papers  found  in  the 
ballot-box."  By  the  evidence  now  before  us,  it  appears  that  the 
judge  of  the  election,  one  Kopp,  now  a  fugitive  from  justice,  rifled 
the  ballot-box,  and  also  destroyed  tickets  in  number  from  100  to 
130,  and  substituted  other  tickets  with  the  name  of  the  respondent 
thereon.  What  faith  can  a  court  place  in  anything  done  in  this 
division  on  election  day,  and  when  the  ballot-box  and  the  ballots 
have  both  been  debauched?  How  can  we  assume  anything  in 
favor  of  any  paper  now  produced?  In  the  second  division  of  this 
ward  a  state  of  things  existed  as  bad,  if  not  worse,  than  that  above 
described,  for,  in  this  instance,  we  are  forced  to  believe  that,  after 
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the  close  of  the  polls,  the  result  of  the  election  was  deliberately 
changed  by  a  conspiracy  among  the  election  officers  named  in  the 
evidence,  and  it  is  oelieved  that  this  conspiracy  extended  to  persons 
outside  the  poll.  The  testimony  upon  this  point  was  very  vigor- 
ously attacked  by  the  respondent,  and,  if  the  evidence  of  Kane 
stood  alone,  we  should  hesitate  to  believe  that  conduct  so  disgrace- 
ful did  really  occur.  But  Kane  is  corroborated,  because,  while 
Conway  was  returned  as  receiving  sixty-four  votes,  many  more  citi- 
zens swore  that  they  voted  for  him.  More  than  seventy  voters  also 
swore  that  they  voted  for  him,  for  they  examined  the  tickets,  while 
the  ballot-box  proved  that  Carpenter's  name  had  been  pasted  over 
twenty -two  of  these  tickets. 

Every  precinct  must  stand  or  fall  by  the  evidence  produced  con- 
cerning each,  and  no  one  case  can  be  a  precedent  for  any  other. 
Had  the  evidence  involved,  as  in  the  fourth  division,  the  conduct 
of  one  officer  only,  or,  as  in  the  fourteenth,  of  general  evidence  in- 
cluding certain  officers  only,  and  of  persons  outside  the  polls,  we 
might  hesitate  as  to  the  rule  we  should  adopt;  but  where,  as  in  this 
instance,  we  find  a  criminal  conspiracy  among  those  especially 
charged  with  the  duty  of  counting  and  returning  the  number  of 
ballots  cast  for  each  candidate,  when  we  find  the  count  itself  de- 
bauched, what  confidence  can  we  place  in  the  returns,  or  in  the 
papers  prepared  by  the  very  men  who  have  either  countenanced  or 
perpetrated  the  fraud  ?  We  cannot  purge  this  poll  with  any  cer- 
tainty, and,  as  the  case  is  exceptional,  we  apply  a  radical  remedy  by 
rejecting  it  altogether,  so  that  it  may  be  unaerstood  that  those  who 
place  in  power  men  who  will  act  thus  must  take  the  consequences. 
It  will  be  seen  that  we  have  rejected  altogether  the  sixth  and  second 
divisions  of  this  ward ;  but  we  are  yet  anxious  to  protect  the  fran- 
chise of  every  legal  voter  in  each  precinct,  and,  acting  upon  the 
rule  established  heretofore  in  such  cases,  we  have  determined  to 
give  to  each  candidate  the  benefit  of  every  legal  vote,  with  this 
proviso,  that  in  everv  such  case,  the  party  claiming  the  vote  must 
prove  affirmatively  the  entire  qualifications  of  tlie  voters:  2  Brew- 
ster, 38;  Id.  129;  15P.  F.  S.  20. 

In  the  final  decision  of  the  cause  we  have  been  aided  by  the  ad- 
missions contained  in  the  paper-books  of  the  parties  before  the 
court.  This,  to  a  certain  extent,  has  abridged  our  labors,  for  having 
reached  a  point  at  which  a  well-ascertained  majority  appeared  for 
William  Conway,  after  giving  due  weight  to  all  the  testimony  of  re- 
spondent, it  became  unnecessary  to  estimate  the  aggregate  of  many 
other  alleged  illegal  votes  cast  against  Mr.  Conway.  It  may  also  be 
added,  that  we  have  examined  with  great  care  and  in  detail  the 
evidence  produced  by  the  respondent  in  relation  to  the  fifty  votes 
said  to  have  been  cast  for  iiim  in  the  sixth  division.  Several  of 
these  votes  were  of  a  doubtful  character',  and  as  we  were  obliged,  as 
in  the  case  of  the  petitioner,  to  apply  the  strict  rule  in  regard  to 
nativity,  naturalization,  residence,  and  tax,  we  have  discovered  that 
not  one  of  them  will  stand  the  test;  they  have,  therefore,  been  re- 
jected. Had  they,  however,  been  computed  for  the  respondent,  the 
result  would  not  be  changed. 
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In  conclusion,  we  may  say  that  this  case  proves  how  true  it  is, 
that  "  honesty  is  the  best  policy."    Had  the  adherents  of  the  one 

Earty  not  viohited  the  plainest  dictatps  of  the  law,  in  two  precincts 
y  wholesale  fraud  of  a  gross  nature,  and  elsewhere  by  individual 
acts  of  fraud,  and  of  the  other  party,  by  individual  acts  of  fraud, 
one  of  these  candidates  would  have  been  elected  by  a  small  major- 
ity. This  majority^  if  impeached,  could  have  been  established  or 
overthrown  by  an  mvestigation  of  the  simplest  nature,  without  a 
necessary  delay  of  many  months  and  the  expenditure  of  thousands 
of  dollars. 

General  return  for  William  Conway,  1,357 ;  deduct  return  from 
second  division,  64,  and  difference  between  return  for  Conway  and 
true  vote,  as  indicated  by  a  count  of  ballots  in  fourth  division,  46, 
which  will  make  110,  leaving  a  total  of  1,247. 

General  return  for  John  Carpenter,  1,439;  deduct  return  from 
second  division,  115,  and  illegal  votes  proved,  213,  which  makes  328, 
making  Carpenter's  full  vote  1,111. 

Deduct  from  William  Conway's  vote  illegal  votes  proved,  162; 
which  will  leave  1,085.  Add  to  William  Conway's  vote  the  votes 
admitted  and  proved  in  the  sixth  division,  31 ;  add  also  to  his  vote 
the  votes  proved  in  the  second  division,  57;  which  make  William 
Conway's  full  vote,  1,173;  John  Carpenter's  full  vote,  1,111;  Wil- 
liam Conway's  majority,  62. 

And  now,  October  15,  1881,  we  decree  and  declare  that,  at  an 
election  held  in  the  Fifth  ward  of  the  city  of  Philadelphia  on 
Tuesday,  February  17, 1880,  William  Conway  received  the  highest 
number  of  votes,  and  was  duly  and  legally  elected  to  represent  the 
said  Fifth  ward  in  the  common  council  of  the  said  city  of  Phila- 
delphia. 

S.  Davis  Page  and  Charles  Henri/  Jones^  E^sqs.,  for  Conway. 

Alexander  Simpson,  Jr.,  and  J,  Alexander  Simpson,  for  Carpenter. 

[Leg.  Int.,  Vol.  38,  p.  412.] 

Commonwealth  ex  rel.  E.  Vallette  et  al.  vs.  Sheriff,  etc. 

Members  of  trades  unions  who  en^ge  in  a  strike  and  notify  other  members  to  strike, 
cannot  be  held  for  a  conspiracy  unless  they  hinder  the  others  from  vrorkin^  by  usinj^ 
force,  threats  or  menaces.  Where  a  committee  from  a  trade  union  visits  a  place 
where  members  of  the  union  are  work  in  jr.  and  notifies  those  members  that  the  de- 
mand of  the  union  has  been  refused  by  their  empliwers,  and  the  workmen  must 
therefore  quit  work,  such  notice  is  not  a  hindering  of  the  others  from  working  as 
would  make  the  committee  liable  to  be  held  lor  conspiracy. 

The  acts  of  June  14,  1872,  and  April  20,  1876,  discussed. 

Habeas  corpus.  Opinion  delivered  Novemher  5, 1881,  by 
Alijson,  p.  J. — The  defendants  were  charged,  on  oath  of  Michael 
T.  Benerman,  with  having  unlawfully  conspired  to  injure  the  firm 
of  81jerman  &  Co.,  by  molesting,  intimidating  and  annoying  said 
firm  in  their  business;  and  were  required  to  give  bail  in  the  sum 
of  $60()  each,  to  answer  said  charge  at  the  present  October  term  of 
the  Quarter  Sessions. 

The  defendants,  representing  a  trades  union  a*ssociation,  called 
upon  a  member  of  the  firm  at  their  office  or  place  of  business,  and 
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gave  notice  that  the  association  had  decided  upon  an  increase  of 
wages  to  be  paid  to  journeymen  printers  employed  in  the  offices  of 
this  city,  and  in  case  the  increased  rates  were  not  paid  by  the  said 
firm  to  the  persons  in  their  employ,  there  would  be  a  strike  on  the 
part  of  their  employes.  The  demand  for  increase  of  compensation 
having  been  refused,  the  defendants  proceeded  to  the  office  or  shop 
of  the  complainants,  where  their  journeymen  were  at  work,  and 
notified  them  that  the  advanced  rate  of  compensation  having  been 
refused  there  would  be  a  strike,  or  that  a  strike  was  ordered,  and 
that,  after  that  day,  they  should  cease  to  work  for  Sherman  &  Co., 
until  their  wages  had  been  advanced  to  the  standard  fixed  by  the 
union.  All  of  the  workmen,  with  one  exception,  including  the  fore- 
man of  the  office,  were  members  of  the  union,  and,  according  to  the 
law  of  their  organization,  were  required  to  obey  the  rules  and  regu- 
lation^  of  the  body  of  which  the  defendants  were  the  duly  appointed 
representatives.  Does  this  conduct  on  the  part  of  defendants  amount 
to  an  unlawful  conspiracy,  for  which  they  may  be  indicted  and 
phiced  on  trial  ? 

Prior  to  the  act  of  June  14, 1872,  and  the  supplemental  act  of 
April  20,  1876,  the  law,  as  then  settled,  would  have  required  this 
question  to  be  answered  in  the  affirmative.  A  conspiracy  of  work- 
men to  raise  wages  by  combining  to  coerce  other  persons  to  conform 
to  rules  adopted  by  such  combination,  regulating  the  price  of  labor, 
and  carrying  such  rules  into  eff'ect  by  acts  and  oeclarations  tending 
to  control  the  will  and  conduct  of  others,  constituted  a  criminal^ 
and,  therefore,  an  indictable  offence;  3  Wharton  Cr.  L.,  sec.  2322; 
Bishop's  Cr.  L.,  sees.  230,  231.  This  is  equally  true,  whether  the 
conspiracy  was  intended  to  coerce  the  free  will  and  freedom  of  action 
of  workmen,  or  employer.  In  3  Russell  on  Crimes,  the  law,  as 
there  stated,  is  :  "A  combination  to  obstruct  others  in  carrying  on 
their  business  and  forcing  them  to  submit  to  a  book  of  prices,  in- 
ducing workmen  to  leave  their  employer's  service,  the  purpose 
being  to  obstruct  the  prosecutors  in  their  manufacture  and  injure 
them  in  their  business,  and  thus  force  their  consent,  would  be  a 
violation  of  law,  which  would  be  indictable."  In  Commomcealih  vs. 
Carlisle^  Brightly 's  Rep.  40,  Gibson,  J.,  said :  "A  combination  is  crim- 
inal whenever  the  act  to  be  done  has  a  necessary  tendency  to  preju- 
dice the  public  or  oppress  individuals  by  unjustly  subjecting  them 
to  the  power  of  the  confederates.  Where  the  purpose  is  injurious 
or  unlawful,  the  gist  of  the  offence  is  the  conspiracy,"  Morris  Co, 
vs.  Barclay  Co.,  18  P.  F.  Smith,  186,  and  numerous  illustrations  of 
the  doctrine  there  cited  by  Agnew,  C.  J. 

Admitting  the  law  to  have  been  clearly  established,  so  that  it 
would  have  subjected  the  defendants  to  indictment,  for  the  combi- 
nation and  acts  done  in  pursuance  of  the  conspiracy,  as  proved  on 
the  hearing  in  this  case,  what  is  their  standing  now  before  or  under 
the  law  of  Pennsylvania,  as  affected  by  the  legislation  of  1872  and 
1876? 

The  act  of  1872,  Purdon,  351,  declares  that  it  shall  be  lawful  for 
workingmen,  acting  either  as  individuals  or  as  members  of  any 
club,  society  or  association,  to  refuse  to  work  for  any  person,  when- 
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ever,  among  other  causes  recited  in  the  act,  to  continue  such  work 
would  be  contrary  to  the  rules  or  reguhitions  of  such  organization 
to  which  they  may  belong,  and  that  such  refusal  shall  not  subject 
them  to  prosecution  or  indictment  for  conspiracy.  Tliis  act  sweeps 
away  in  a  few  words  nearly  all  of  the  law  which  had  been  long  es- 
tablished in  England,  and  adopted  in  this  country,  touching  organi- 
zations or  combinations  of  workingmen,  having  for  their  object  the 
regulation  of  amounts  to  be  paid  to  them  for  their  work,  by  combi- 
nation in  clubs  or  societies.  Tiiat  which  had  been  held  to  be  con- 
trary to  law  is  declared  to  be  lawful,  and  that  which  before  would 
have  subjected  workingmen  to  criminal  prosecution,  the  act  says, 
may  be  done  without  incurring  the  risk  of  indictment.  It  is,  there- 
fore, no  longer  unlawful  to  combine  and  organize  and  adopt  regu- 
lations having  for  their  object  the  increase  of  wages  or  the  consid- 
eration to  be  paid  for  labor.  The  efifect  of  such  combination  may 
be  to  prejudice  the  interests  of  the  community,  and  may  tend  to 
injure  individuals  in  their  business  by  causing  the  employed  to 
cease  to  work  for  an  employer,  and  thus  compel  him  to  submit  to  a 
book  or  standard  of  prices,  which  had  been  fixed  by  workingmen 
who  had  combined  and  organized  for  that  purpose.  The  act  con- 
tains, however,  the  material  proviso  that  whoever  shall  hinder  per- 
sons who  desire  to  labor  for  their  employers  from  so  doing,  or  other 
persons  from  being  employed  as  laborers,  shall  still  be  subject  to 
prosecution  and  punishment,  as  for  a  criminal  conspiracy.  What 
constituted  such  hindrance  was  not  defined,  and  it  was  for  the  pur- 
pose of  removing  all  ambiguity  connected  with  the  word  hinder,  in 
the  act  of  1872,  that  the  supplemental  law  of  April  20,  1876,  was 
passed,  which  declares  that  the  construction  to  be  given  to  the  pro- 
viso contained  in  the  act  of  1872  shall  be  that  the  use  of  lawful  and 
peaceful  means,  having  for  their  object  a  lawful  purpose,  shall  not 
be  regarded  as  "  in  any  way  hindering  "  persons  who  desire  to  labor ; 
and  that  the  use  of  force,  threat  or  menace  of  harm  to  persons  or 
property  shall  alone  be  regarded  as  in  any  way  hindering  persons 
who  desire  to  labor  for  their  employers  from  so  doing,  or  other  per- 
sons from  being  employed  as  laborers. 

Under  this  statement  of  the  law  of  Pennsylvania,  as  it  stands  to- 
day in  full  force,  the  only  question  for  our  consideration  is,  do  the 
acts  of  the  defendants,  representing  and  acting  in  behalf  of  a  labor 
society,  club  or  organization,  subject  them  to  indictment?  Does 
calling  together  upon  the  firm  of  Sherman  &  Co.,  demanding  an  in- 
crease of  wages  for  the  journeymen  printers  employed  by  the  firm, 
with  notice  that  a  refusal  would  result  in  a  strike  of  the  workmen, 
followed  by  the  defendants  going  together  to  the  workshop  of  the 
prosecutors  and  notifying  the  journeymen  that  a  strike  was  ordered, 
constitute  the  use  of  force,  threat  or  menace  of  harm  to  the  persons 
or  property  of  the  firm,  or  to  the  members  of  the  firm  of  Sherman 
&  Co.,  or  to  their  employes  ?  Are  these  means  otherwise  than  lawful 
and  peaceful,  jmd  had  they  for  their  object  a  lawful  purpose  ?  We 
are  unable  to  see  wherein  they  offend  against  the  law.  If  laborers 
ipay  now  lawfully  combine,  and,  as  members  of  such  combination, 
refuse  to  work  for  an  employer,  when,  in  their  opinion,  the  wages 
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paid  to  them  are  insufficient;  if  they  may  now  lawfully  refuse  to 
work,  when  to  do  so  would  be  contrary  to  the  rules,  r^ulations  or 
by-laws  of  any  association  to  which  the}'  may  belong,  how  can  it  be 
considered  as  amounting  to  force,  threat  or  menace  of  harm,  for  two 
or  more  persons,  authorized  to  act  for  such  association,  to  say  to  an 
employer  that  a  rule,  by-law  or  regulation  of  the  association  required 
the  payment  of  increased  wages,  and  that,  on  refusal  to  make  such 
payment,  their  workmen  were,  by  virtue  of  their  membership  of  a 
lawful  society  and  its  regulatious,  required  to  stop  work  ?  It  is  true, 
that  striking,  as  it  is  called,  or  refusing  to  work,  might,  and  probably 
would,  result  in  harm  to  the  business  of  Sherman  &  Co.,  but  that  is 
the  result  of  what  the  workmen  may  now  lawfully  do  in  their  asso- 
ciated capacity,  and  does  not  constitute  a  threat  or  menace  of  harm 
in  the  sense  in  which  these  terms  are  to  be  understood  as  they  are 
used  in  the  act  of  1876.  The  fact  is  not  to  be  overlooked  that  it  had 
too  often  been  a  matter  of  just  complaint  that  workmen  resorted  to 
actual  force,  to  threats  and  menace  of  injury  to  persons  and  property 
in  the  enforcement  of  a  demand  for  an  advanced  rate  of  wages. 
Upon  this  the  law  always  frowned.  Such  acts  were  always  illegal. 
When  done  by  agreement  between  two  or  more  persons,  they 
amounted  to  overt  acts,  growing  out  of  a  criminal  conspiracy,  which 
tended  to  the  injury  of  the  community  and  to  the  subversion  of  in* 
dividual  rights  of  persons  and  property.  This  was  the  wrong  re- 
ferred to  in  the  act  of  1876,  which  it  was  declared  would  subject  the 
offenders  to  punishment  in  the  future,  as  it  had  in  tlie  past.  Such 
acts  were  declared  to  be  outside  of  the  protection  contemplated  by 
the  legislation  which  we  are  now  considering,  because  such  means 
are  neither  lawful  nor  peaceful,  and  because  they  are  calculated  to 
improperly  hinder  persons  who  desire  to  labor  for  their  employers 
from  so  doing,  and  to  prevent  other  persons  from  being  employed 
as  laborers. 

It  was  further  urged  on  behalf  of  the  commonwealth  that  the  in- 
trusion of  the  defendants  into  the  shop  or  workroom  of  the  prose- 
cutors was  in  itself  a  trespass,  and,  therefore,  illegal,  and  that  the 
means  employed  to  carry  into  effect  the  purposes  of  the  defendants 
are  not  sanctioned  by  the  act  of  1876.  But  this  proposition  is  not 
borne  out  by  the  testimony  in  the  cause ;  for  it  has  not  been  shown 
that  visits  like  the  one  made  by  defendants — workmen  of  the  same 
craft  going  to  shops  where  other  workmen  are  employed — are  not, 
at  least,  with  the  implied  permission  of  the  employers.  It  is  not 
pretended  in  this  case  that  defendants  were  forbidden  to  enter  the 
shop,  or  that  they  were  ordered  to  depart  after  they  had  entered,  or 
that  their  conduct  was  not  peaceable  and  orderly.  The  foreman 
having  charge  of  the  shop  was  present,  and  knew  of  the  presence 
of  the  defendants  and  of  the  object  of  their  visit.  To  this  he  did 
not  object,  and,  in  so  far  as  he  represented  the  prosecutors,  may  be 
said  to  have  consented  to,  if  he  did  not  approve  of  all  that  was  said 
and  done.  Reaching  the  conclusion  that  the  defendants  are  not 
shown  to  have  done  any  act  contrary  to  law,  that  r\o  prima  facie  case 
of  unlawful  combination  or  criminal  conspiracy  has  been  shown  by 
the  testimony,  they  are  hereby  discharged. 
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Rufus  E.  Shapley^  Esq.,  for  the  commonwealth. 
W.  W.  Ker  and  jR.  P.  White,  Esqs.,  for  the  relators. 

[Leg.  Int.,  Vol.  38,  p.  458.] 

Commonwealth  t?«.  Moyer. 

An  attorney  cannot  be  compelled  at  the  instance  of  the  commonwealth  to  produce  in 
evidence  against  his  client,  in  a  criminal  prosecution,  papers  confidentially  deliv- 
ered to  him  in  his  professional  capacity. 

Motion  by  the  district  attorney  for  a  rule  on  F.  S.  Cantrell,  Esq.,  an 
attorney  of  this  court,  to  produce  a  certain  lease  described,  before 
Magistrate  Smith,  at  the  hearing  of  the  case  of  OammonwecUth  vs. 
Moyer, 

Mr.  Cantrell  showed  cause  against  the  rule  by  answer,  setting 
forth :  That  he  was  the  attorney  and  professional  adviser  of  Moyer, 
both  in  said  criminal  prosecution  and  in  a  suit  then  pending  against 
him  in  Court  of  Common  Pleas  No.  3,  for  trespass  in  making  a  dis- 
tress ;  and  that  Moyer  had  placed  the  lease  in  question  in  his  hands, 
where  it  has  since  remained,  in  confidence,  for  the  purpose  of  con- 
sultinoj  him  thereon,  and  to  use  in  his  defence  in  that  suit;  that  it 
was  Moyer's  exclusive  property,  and  he  was  accountable  to  him 
for  it 

That,  in  the  meanwhile,  proceedings  had  been  instituted  by  the 
commonwealth  before  Magistrate  Smith  against  Moyer  for  the 
forgery  of  the  lease,  and  he  had  been  subpoenaed  to  produce  it  at 
the  hearing  in  evidence  against  his  client  This  he  declined  to  do, 
as  being  a  oreach  of  his  professional  duty. 

He  further  submitted  to  the  court,  that  the  rule  was  clear  and 
well  settled  that  the  confidential  counsellor,  solicitor  or  attorney  of 
a  party  cannot  be  compelled  to  disclose  papers  delivered  or  com- 
munications made  or  delivered  to  him  in  that  capacity,  and  is  not 
only  justified  in  withholding,  but  is  bound  to  withhold  such  matters 
as  he  knows,  or  jis  have  been  committed  into  his  hands  only  through 
his  professional  relations  to  his  client 

Tne  interests  of  justice  requiring  that  the  entire  professional  in- 
tercourse between  client  and  counsel  should  be  protected  by  pro- 
found secrecy,  the  law  places  the  seal  of  silence  upon  his  profes- 
sional adviser's  lips,  and  fixes  it  there  forever,  unless  removed  by 
the  party  himself  in  whose  favor  it  was  there  placed,  and  prohibits 
a  discovery  of  all  matters  thus  communicated,  whether  sought  at 
the  instance  of  a  private  party,  or  of  the  government,  in  a  criminal 
prosecution. 

The  existence  of  this  rule  is  out  of  regard  to  the  interests  of  jus- 
tice which  cannot  be  upholdon,  and  to  the  free  and  unembarrassed 
administration  of  justice,  which  cannot  go  on  without  the  aid  of 
men  skilled  in  jurisprudence ;  but  if  such  communications  are  not 
protected,  no  man  would  dare  to  consult  a  professional  adviser,  and 
submit  his  papers  to  him,  with  a  view  to  his  defence  or  the  enforce- 
ment of  his  rights;  and  no  man  could  safely  come  into  court, 
either  to  obtain  redress  or  to  defend  himself. 
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This  privilege  is  the  privilege  of  the  client,  not  of  the  eounsel- 
The  papers  in  the  possession  of  counsel  are  in  the  possession  of  the 
client,  who,  in  contemplation  of  law,  has  almost  a  personal  identity 
with  his  counsel. 

To  compel  the  production  of  this  evidence  would  he  a  direct  in- 
fringement of  the  bill  of  rights,  and  a  direct  blow  at  constitutional 
liberty. 

Section  9,  art.  I.,  of  the  constitution,  provides,  that  in  all  criminal 
prosecutions,  the  accused  hath  a  right  to  be  heard  by  counsel,  .  .  . 
and  cannot  be  compelled  to  give  evidence  against  himself;  and  section  2 
provides,  that  every  man  for  an  injury  done  him  in  his  lands,  goods, 
person  or  reputation,  shall  have  remedy  by  due  course  of  law,  ana 
right  and  justice  administered  without  sale,  denial  or  delay. 

But  if  one  prosecuting  his  remedy  by  due  course  of  law  for  an 
injury  done  him,  places  his  papers  and  documents  for  that  purpose 
in  the  hands  of  his  counsel,  and,  on  being  subsequently  accused  of 
a  crime  in  connection  with  those  papers,  employs  for  his  defence 
the  same  person,  and,  in  the  confidence  thus  aounly  subsisting  be- 
tween them,  permits  those  papers  to  remain  in  that  counsel's  hands, 
to  compel  him  to  produce  them  to  give  evidence  against  his  client 
wotdd  be  to  compel  the  accused  to  give  evidence  against  himself. 

The  question  thus  involved  is  one  of  vast  importance  to  the  com- 
munity at  large,  and  not  to  be  lightly  passed  over.  And  your  re- 
spondent thus  showing  cause  asks  that  this  rule  be  discharged,  and 
tliat  he  be  relieved  from  the  annoyance  to  which  he  has  been  sub- 
jected ;  and  that  this  court  will  not  be  the  first  in  the  civilized 
world  to  announce  that  fidelity  on  the  part  of  an  advocate  to  his 
client's  interests  is  an  offence*  against  public  justice,  and  that  in 
Pennsylvania  jurisprudence,  no  man  may  safely  consult  a  profes- 
sional adviser  and  intrust  him  with  his  secrets. 

On  the  case  coming  on  to  be  heard  : — 

Charles  F,  Warwick,  assistant  district  attorney,  and  P.  T,  Ranfford, 
Esq.,  argued,  that  the  rule  exempting  from  production  and  dis- 
closure papers  confidentially  delivered  by  a  party  to  his  attorney- 
did  not  apply  to  criminal  prosecutions. 

George  P.  Rich,  Esq.,  contra,  cited  Anon.,  8  Mass.  370;  State  vs. 
Furman  Squires,  1  Tyler,  147  ;  King  vs.  Smith,  1  Phillips  on  Evidence, 
148;  Rex  vs.  Dixon,  3  Burroughs,  1687;  Reg.  vs.  Tylney,  18  L.J. 
(N.  S.)  Mag.  Cas.  36 ;  Reg.  vs.  Hawkins,  2  C.  &  K.  823 ;  Rex  vs.  Hun- 
<€r,  4  C.  &  P.  128;  The  People  vs.  Atkinson,  40  California,  284;  Cha- 
hoon  vs.  The  Commonivealth,  21  Grattan,  822. 

Opinion  delivered  December  3,  1881,  by 

Mitchell,  J. — The  general  rule  that  the  confidential  communica- 
tions from  client  to  attorney  are  privileged  is  well  settled,  and  it 
includes  the  custody  and  production  of  papers  as  well  as  oral  com- 
munications. It  is,  moreover,  the  privilege  of  the  client,  not  of  the 
attorney. 

The  present  question  is,  whether  this  rule  applies  in  criminal 
cases? 
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The  constitution  of  this  State  provides  that  no  person  shall  be 
compelled  to  give  evidence  against  himself,  and  it  is  the  better  opin- 
ion that  this  is  only  declaratory  of  the  common  law.  The  English 
cases  are  therefore  m  point,  and  the  weight  of  authority,  in  England, 
is  ajjainst  this  present  application.  In  Rez  vs.  Dixon^  3  Burr.  1687, 
a  similar  rule  was  applied  for  against  an  attorney  to  produce  before 
the  grand-iury  certain  vouchers  delivered  to  him  by  his  client,  and 
which  had  been  already  used  in  evidence  before  a  master  in  chan- 
cery. The  case  was  therefore  stronger  than  the  present,  because  the 
papers  had  been  used  in  evidence,  yet  Lord  Mansfield  refused  the 
rule,  and  was  of  opinion  that  the  attorney  should  not  produce  the 
papers  without  liis  client's  consent  and  direction,  lo  the  same 
effect  are  Queen  vs.  HawkinSy  2  C.  &  K.  823,  and  Rex  vs.  Hunter,  4 
C.  &  P.  128. 

In  this  country  the  cases  are  apparently  few,  but  directh'  in 
point.  The  State  vs.  SquireSy  1  Tyler,  147,  was  precisely  like  the 
present  case,  and  the  Supreme  Court  of  Vermont  refused  to  order 
an  attorney  to  deliver  to  the  State  attorney,  for  the  inspection  of 
the  grand-jury,  certain  promissory  notes  which  had  been  delivered 
to  him  by  the  client,  who  was  charged  with  having  forged  them. 
So,  in  Anon.,  8  Mass.  370,  the  Hon.  Nathan  Dane,  a  very  distin- 
guished lawyer,  the  framerof  the  ordinance  of  1787  for  the  govern- 
ment of  the  Northwest  Territory,  and  the  founder  of  the  Harvard  law 
school,  was  subpoenaed  to  produce  before  the  grand-iury  a  promis- 
sory note  which  had  been  delivered  to  him  by  his  client  for  use  in 
a  pending  civil  action.  The  note  was  desirea  by  the  solicitor-gen- 
eral to  lay  before  the  grand-jury  to  found  an  indictment  for  forgery. 
The  case  was  in  all  respects  like  the  present.  Mr.  Dane  declined  to 
produce  the  note  unless  the  court  should  advise  him  that  he  ought 
to  do  so.  The  Supreme  Court  of  Massnchusetts,  after  argument, 
said:  "We  can  give  no  such  advice.  This  paper  was  intrusted  to 
Mr.  Dane  as  an  attorney  of  this  court.  It  is  m  the  keeping  of  his 
client  as  much  as  if  it  were  in  his  own  pocket." 

I  do  not  find  any  case  in  which  a  contniry  view  has  been  taken, 
and  I  am,  therefore,  of  opinion  that  the  possession  of  the  lease  by 
Mr.  Cantrell  is  the  possession  of  his  client  Moyer,  and,  as  the  latter 
could  not  be  compelled  to  produce  it,  so  neither  can  nor  ought  Mr. 
Cantrell  to  do  so,  without  his  consent  and  direction. 

The  rule  asked  for  is  refused. 

[Leg.  Int,  Vol.  39,  p.  5.] 

The  Commonwealth  vs.  Haines,  Miskey  and  Clement. 

Every  denial  of  a  rijfht  vo  the  prisoner  shonld  be  made  to  appear  by  the  record. 
After  writ  of  error  returned  to  the  Supreme  Court  the  lower  court  has  the  power  to 
perfect  or  amend  its  record. 

Sur  rule  to  perfect  record.  Opinion  delivered  December,  30,  1881, 
by 

Eixx)CK,  J. — This  rule  was  argued  so  fur  only  as  perfecting  the 
record  by  adding  thereto  the  facts  as  to  the  challenging  and  stand- 
ing aside  of  the  jurors  as  they  were  called  to  serve. 
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The  district  attorney  and  the  counsel  for  the  defendants  have 
agreed  under  this  rule  in  writing  upon  the  following  facts :  "  That 
upon  the  trial  of  the  above  case  the  following  persons,  W.  Stand- 
acher,  C.  G.  Young,  Levi  King,  J.  R  Caldwell,  Marcus  Haugh, 
William  Hause  and  C.  Getzinger,  summoned  as  jurors  in  said  court, 
were  called  and  answered  to  their  names  and  were  by  the  common- 
wealth stood  aside  without  assigning  any  reason  therefor.  To  this 
defendants  objected,  and  the  objection  was  overruled  by  the  court 
And  it  is  further  agreed  that  another  juror  whose  name  appeared 
upon  the  venire  as  reter  Kronaburger  was  challenged  for  cause  and 
the  challenge  overruled  by  the  court,  and  the  person  appearing  iu 
answer  to  said  name  was  sworn  as  a  juror." 

The  record  of  the  cause  should  undoubtedly  show  all  that  took 
place  in  its  various  stages,  and  in  cases  of  homicide  it  has  been  fol- 
lowed with  minute  exactness.  Such  has  not  been  the  practice  in 
criminal  cases  of  less  importance,  because,  until  late  years,  the  de- 
fendant was  not  entitled  to  a  writ  of  error  to  the  Supreme  Court  to 
review  the  judgment  with  the  liberality  now  allowed,  and  the  facts 
were  all  in  the  immediate  knowledge  of  the  court  wiiich  tried  the 
case.  There  was,  therefore,  no  necessity  to  make  so  extended  a 
record  as  there  may  be  now.  In  Seivell  vs.  Commonwealth^  10  Harris, 
94,  Chief-Justice  Black  said:  "Everything  in  the  office  of  the 
clerk  relating  to  the  case,  whether  entered  on  the  docket  or  the 
minutes,  or  on  separate  papers,  is  part  of  the  record ;"  and  Justice 
Strong,  in  Cathcart  vs.  Ihe  Oommonuealth,  1  Wright,  110,  said: 
"  Every  denial  of  a  right  to  the  prisoner  can  be  made  to  appear  b}' 
the  record."  As  the  question  stands  under  this  rule  I  do  not  pro- 
pose to  determine  whetlier  the  matter  which  is  asked  to  go  upon  the 
record  is  important  or  not;  it  is  only  necessary  for  me  to  ascertain 
if  it  in  fact  took  place.  I  grant  no  exception  nor  give  it  any  right 
which  it  did  not  have  at  the  time  of  its  occurrence.  I  know  nothing 
of  the  trial,  and  can  therefore  determine  nothing  as  to  any  fact 
which  took  place  upon  it  save  what  has  been  agreed  upon  before 
me.  The  learned  judge  who  tried  the  cause  is  not  now  assigned  to 
hold  this  court,  and  I  see  nothing  to  do  but  to  nut  the  truth  upon 
the  record.  If  I  were  to  refuse  to  do  this,  ana  it  apneared  to  the 
appellate  court  to  be  of  importance,  the  record  might  oe  sent  back 
to  be  perfected  or  the  judgment  reversed.  So  in  any  event  the  im- 
portance of  tlie  question  must  be  for  the  Supreme  Court  alone. 

But  it  was  contended  by  the  district  attorney  on  the  argument 
that  the  record  had  been  removed  by  the  return  to  the  writ  of 
error  to  the  Supreme  Court,  and  that  this  court  has  no  further  con- 
trol over  it.  The  fact,  however,  is  that  the  record  was  removed 
pending  this  rule.  This  rule  was  granted  upon  December  6,  1881, 
and  the  record  was  not  removed  until  December  7, 1881.  As  the 
record  could  not  have  been  made  complete  pending  this  rule,  a  mis- 
take was  therefore  clearly  made  in  sending  it  to  the  Supreme  Court 
But  independent  of  this  fact,  I  have  considered  the  question  as  to 
•  our  right  to  perfect  or  amend  under  the  law.  In  New  York,  in  the 
case  of  Graham  vs.  The  People,  63  Barbour,  474,  the  Court  of  Oyer 
and  Terminer  declined  to  amend  the  record  without  the  direction, 
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order  or  permission  of  the  Supreme  Court,  because  the  record  was 
before  that  court  by  the  return  to  the  writ  of  error,  and  the  Supreme 
Court  said  that  in  this  position  the  Court  of  Oyer  and  Terminer  has 
mistaken  the  law.  In  modern  times  the  very  record  itself  is  not 
sent  up  on  a  writ  of  error,  but  only  a  transcript,  and  for  the  pur- 
poses of  amendment  the  record  remains  in  the  court  below,  and  in 
the  opinion  there  is  cited  New  vs.  Barker^  2  Cowen,  408;  Lumten  vs. 
Sniffea,  1  Burr.  428;  and  a  certiorari  will  issue  upon  an  allegation 
of  diminution  of  the  record:  Cancemi  vs.  The  People,  18  N.  Y.  128; 
8.  c.  16  N.  Y.  501. 

Assimilating  the  practice  in  criminal  to  those  in  civil  cases,  as  we 
must  under  the  statute,  we  find  in  our  own  State  in  Chew^s  Appeal,  9 
W.  &  S.  151,  Justice  Sergeant  saying:  "Nothing  is  more  common 
than  the  allowance  of  amendments  in  the  court  below  after  error 
brought,  to  effect  the  purposes  of  justice  and  prevent  advantage 
being  taken  by  technical  objection  or  by  surprise."  In  Short  vs. 
Coffin,  5  Burr.  2730,  after  error  brought,  and  in  nuflo  est  erratum 
pleaded,  the  judgment  was  amended.  In  Burrows  vs.  Hey  sham,  1- 
Dallas,  133,  judgment  on  a  ari./o.  against  special  bail  was  removed 
into  the  Supreme  Court  by  writ  of  error.  On  issuing  a  certiorari 
to  bring  up  the  record,  the  «a./a.  was  amended  in  the  Common 
Pleas.  These  cases  are  cited  by  Mr.  Justice  Yeates  in  BerryhiU  vs. 
Wells,  5  Binney,  60,  who  also  states  that  it  was  declared  by  the  chief- 
justice  in  Douglas  vs.  Beans,  that  after  error  brought,  the  court 
where  the  record  remained  might  order  an  amendment  on  proper 
grounds.  So  in  Spachnan  vs.  Bye}'8,  6  S.  &  R.  385,  the  court  sent 
the  record  back  to  be  amended  after  the  case  was  called  up  for  ar- 
gument in  the  Supreme  Court  on  the  writ  of  error.  Our  control 
over  the  record  cannot  therefore  be  a  matter  of  doubt  In  the  in- 
terest of  public  justice  no  barrier  should  be  placed  to  a  fair  trial,  a 
perfect  record  and  a  legal  review  on  the  law  by  the  highest  tribunaL 

So  much  of  the  rule  as  related  to  the  polling  of  the  jury  I  have 
not  considered.  It  is  a  disputed  fact,  and  without  a  request  of  the 
learned  judge  wlio  tried  the  cause  to  have  the  fact  placed  upon  the 
record  I  would  decline  to  act  upon  it  That  part  of  the  rule  is  dis- 
charged and  the  balance  of  the  rule  is  made  absolute. 

And  accordingly  the  clerk  of  the  court  is  directed  to  enter  upon 
the  record  of  this  cause  as  of  date  February  3, 1881.  On  the  call- 
ing of  the  jury  the  following  persons,  W.  Standacher,  C.  G.  Young, 
Ijcvi  King,  J.  R.  Caldwell^  Marcus  Haugh,  William  Hause  and  C. 
Getzinger,  summoned  as  jurors,  were  called  and  answered  to  their 
names,  and  were,  by  the  district  attorney  for  the  commonwealth, 
stood  aside  without  assigning  reasons  therefor.  And  to  this  defend- 
ants objected  and  objection  was  overruled  by  the  court 

And  another  juror,  whose  name  appeared  upon  the  venire  as 
Peter  Kronaburger,  was  challenged  for  cause,  and  said  challenge 
overruled  by  the  court,  and  the  person  appearing  in  answer  to  said 
name  was  sworn  as  a  juror. 

Jamcis  H.  Heverin,  Joseph  A,  Bonham,  Lewis  C.  Cassidy,  Esqs.,  and 
Hon.  F.  Carroll  Brewster,  for  rule. 

6.  S,  Graham,  district  attorney,  contra. 
26  Vol.  15. 
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[Leg.  Int.,  Vol.  39,  p.  6.] 

Commonwealth  ex  reL  Mary  E.  Reed  vs.  Sheriff  of  Philadelphia. 

Whereon  an  appeal  from  the  judgment  of  a  magistrate,  a  Jndgrment  in  the  Common 
Pleas  is  entered  for  want  of  an  affidavit  of  defence,  the  record,  bv  itself,  is  not  suffi- 
cient evidence  to  hold  the  defendant  for  periury  in  swearing  "that  if  the  proeeed- 
ines  appealed  from  are  not  removed  she  would  Be  recfiiireil  to  pay  more  money  than 
is  justly  due,"  as  required  by  the  act  of  March  27,  lb(>d. 

Habeas  corpus.    Opinion  delivered  December  30,  1881,  by 

Elcock,  J. — The  relator  is  held  by  virtue  of  a  bail-piece  under  a 
binding  over  sur  charge  of  periury  growing  out  of  the  tollowing  cir- 
cumstances: she  was  indebted  to  one  S.  Edgar  Trout  for  a  bill  for 
work  done  and  materials  furnished  in  the  sum  of  thirty  dollars. 
Suit  was  commenced  before  a  magistrate,  and  a  judgment  recovered 
by  plaintiff  for  the  full  amount  of  his  bill  and  costs.  Within  the 
proper  time  the  defendant  appealed  to  the  Court  of  Common  Pleas 
and  made  the  affidavit  required  by  the  act  of  March  27, 1865,  Pur- 
don's  Dig.  862,  "  that  the  appeal  is  not  for  the  purpose  of  delay,  but 
that  if  tlie  proceedings  appealed  from  are  not  removed  she  will  be 
required  to  pay  more  money  than  is  justly  due."  This  affidavit  was 
signed  and  sworn  to  before  a  notary  public,  and  filed  with  the  magis- 
trate. The  appeal  was  regularly  filed  in  the  Common  Pleas,  and  a 
judgment  taken  against  the  defendant  for  want  of  an  affidavit  of 
defence.  Execution  issued,  and  a  return  of  '^ nulla  bona^^  was 
made  by  the  sheriff.  This  prosecution  for  perjury  then  followed, 
the  allegation  being  that  so  much  of  the  affidavit  as  stated  ''  that 
she  would  be  required  to  pay  more  money  than  is  justly  due,"  was 
false. 

The  commonwealth's  case  was  confined  to  proof  of  the  fact  that 
the  work  was  done  and  the  articles  charged  for  furnished,  and  that 
about  three  months  before  the  suit  was  commenced,  and  which  was 
shortly  after  the  work  was  done,  the  relator  promised  to  pay  for  it 
These  facts,  with  the  records  in  evidence,  were  relied  upon  to  hold 
the  relator  for  the  crime  of  perjury. 

Perjury  is  the  swearing  falsely,  wilfully  and  corruptly  before  a 
competent  officer  to  some  material  fact  in  a  judicial  proceeding,  or 
such  as  are  named  in  the  statute. 

The  falsity  of  the  oath  must  be  proved  by  more  than  a  single 
witness ;  and  this  is  not  a  technical  rule,  but  one  founded  on  sub- 
stantial justice.  It  is  the  chief  point  in  this  case.  What  proves 
that  the  allegation  here  was  false  ?  Does  the  mere  fact  that  she 
abandoned  her  case,  or  neglected  to  file  an  affidavit  of  defence 
amount  to  proof  that  she  would  not  be  compelled  to  pay  more 
money  than  was  justly  due?  The  judgment  of  the  court  on  the 
appeal  was  simply  that  plaintiff  recover  the  judgment  upon  his 
own  showing.  She  was  not  heard,  and  whether  that  amount  was 
justly  due  is  not  determined  except  on  a  hearing  of  both  sides 
where  justice  determines  the  merits  of  each.  An  ea:  iwzr^  judgment 
is  only  a  determination  on  the  prima  facie  of  the  case  by  submission, 
and  the  record  shows  no  more.  If  on  the  appeal  she  had  a  hearine 
and  showed  no  reasonable  ground  or  probable  cause  for  her  belief 
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in  her  statement,  the  charge  might  He,  and  even  then  the  probable 
cause  is  to  be  determined  from  the  defendant's  standpoint 

But  where  is  there  any  fact  in  this  case  going  to  show  the  falsity 
of  the  statement  that  she  would  be  required  to  pay  more  than  was 
justly  due  if  the  proceedings  were  not  removed?  The  record  by 
Itself  does  not  show  it,  and  there  is  no  other  proof.  She  was  not 
to  prosecute  her  appeal  with  effect,  nor  make  good  her  defence  on 
her  appeal.  Nor  was  there  evidence  to  show  any  corrupt  motive, 
or  that  she  defeated  or  delayed  an  execution  to  the  injury  of  the 
plaintiff,  or  of  a  declaration  of  an  intention  to  defmud.  There  is 
no  corruption  in  asserting  a  right  given  by  law  or  in  failing  to  make 
good  a  defence  which  may  be  believed  to  be  good  and  true. 

These  affidavits  are  reauired  upon  appeals  to  prevent  unnecessary 
litigation,  expense  and  aelay,  where  no  merits  exist  in  a  defence, 
but  they  are  not  to  be  made  engines  for  criminal  prosecutions  which 
would  require  a  defendant  to  establish  an  effective  defence,  or  be 
punished  as  a  criminal. 

There  not  being  sufficient  proof  of  the  falsity  of  the  statement 
or  of  a  corrupt  motive  in  making  the  affidavit,  the  case  falls,  and 
the  relator  is  discharged. 

James  H,  Heveriny  Esq.,  for  relator. 

George  S,  Graham^  district  attorney,  contra. 

[Leg.  Int,  Vol.  3D,  p.  32.] 

City  of  Philadelphia,  to  the  use  of  Leida  J.  Wetherby,  vs.  Joseph 
C.  Wetherby,  Jr. 

In  1678  defendant  was  arrested  for  desertion,  and  after  hearing  an  order  was  made 
against  him  requiring  him  to  pay  eight  dollars  a  week  for  the  support  of  his  wife. 
In  1879  defendant,  claiming  to  have  become  a  citizen  and  resiaetit  of  Missouri, 
filed  a  libel  for  divorce  at  St.  Louis,  and  obtained  a  decree  of  divorce  a.  v.  m, 

Hcidy  That  the  divorce  in  Missouri  was  void  as  to  the  wife,  and  that  the  order  of  sup- 
port would  be  enforced  by  this  court. 

Rule  to  show  cause  why  order  of  support  should  not  be  rescinded. 

In  October,  1867,  defendant  was  arrested  for  desertion,  and  after 
hearing,  an  order  was  in  February,  1878,  made  by  Fell,  J.,  requiring 
him  to  pay  eight  dollars  a  week  tor  the  support  of  his  wife. 

In  November,  1879,  defendant  claiming  to  have  become  a  citizen 
and  resident  of  Missouri,  filed  a  libel  for  divorce  in  the  Circuit 
Court  of  St.  Louis,  and  in  March,  1880,  that  court  entered  a  decree 
of  divorce  a.  v.  m. 

In  November,  1881,  defendant  filed  a  petition  and  affidavit  setting 
forth  the  divorce,  and  thereupon  this  rule  was  granted.  The  wife, 
Leida  J.  Wetherby,  filed  an  answer,  denying  the  jurisdiction  of  the 
Missouri  court. 

Opinion  delivered  December  31,  1881,  by 

Mitchell,  J. — Upon  the  case  as  presented  in  the  evidence  it  may 
well  be  doubted  whether  Mr.  Wetherby  was  ever  a  resident  of  Mis- 
souri at  all,  and  whether  therefore  the  Circuit  Court  of  St.  Louis 
ever  had  any  jurisdiction  rightfully,  even  of  the  complainant  in  the 
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divorce  suit  It  is,  however,  not  necessary  to  go  into  that  inquiry, 
as  it  is  quite  clear  that  there  never  was  any  jurisdiction  over  the 
respondent.  The  parties  were  married  and  resided  in  Pennsylvania 
for  some  years,  up  to  and  including  the  time  when  this  court  made 
an  order  on  tiie  husband  for  the  pavment  of  an  allowance  for  his 
wife's  support,  in  February,  1878.  That  order  established  the  fact 
of  the  domicile  of  the  parties  in  this  State,  at  the  time,  and  the  fact 
of  the  husband's  desertion  or  neglect  to  provide  for  his  wife's 
support. 

Mrs.  Wetherl)y  has  had  her  actual  residence  in  this  State  ever 
since,  and  has  therefore  maintained  her  legal  domicile  here,  so  far 
as  it  depends  on  her  own  acts.  This,  indeed,  is  not  disputed.  1^ 
therefore,  her  domicile  has  been  lost  it  has  been  by  acts  of  her  hus- 
band, independent  of  her. 

Without  going  into  the  vexed  question  of  the  domicile  of  hus- 
band and  wife,  and  the  jurisdiction  of  courts  of  States  in  which  one 
only  of  the  parties  is  resident,  it  ia  sufficient  to  say  that  the  law  of 
Pennsylvania  is  clear  and  well  settled  upon  the  following  points : 

First,  that  in  a  question  of  the  dissolution  of  the  marriage,  each 
party  has  a  right  to  be  heard  as  a  separate  natural  person,  in  the 
forum  of  his  or  her  own  domicile. 

Secondly,  that  such  right  cannot  be  taken  away  by  the  removal 
of  one  of  the  parties,  even  for  the  bona  fide  purpose  of  gaining  a  new 
domicile  in  another  State. 

In  Chlvin  vs.  i^^d,  5  P.  F.  Smith,  375,  the  parties  were  domiciled 
in  Pennsylvania;  the  husband  acquired  apparently  a  bona  fide  new 
domicile  in  Iowa,  and  there  procured  a  decree  of  divorce.  This 
decree  was  held  void  against  the  wife,  who  had  continued  to  live  in 
Pennsylvania.  It  was  precisely  the  case  now  before  us,  and  is 
therefore  a  binding  authority  on  this  court.  And  it  is  the  settled 
law  of  the  State,  having  been  affirmed  in  Red  vs.  Elders  12  P.  F. 
ttmith,  308,  and  Piatt's  Appeal,  30  P.  F.  Smith,  501. 

The  record  of  the  divorce  suit  in  the  Circuit  Court  of  St  Louis 
affirmatively  shows  that  there  never  was  any  service  upon  the  re- 
spondent within  the  jurisdiction  of  the  court,  and  no  appearance 
by  her.  It  is  therefore  not  within  the  protection  of  the  constitu- 
tional provision  requiring  full  faith  and  credit  to  be  given  to  the 
judicial  proceedings  of  other  States. 

It  is  conceded  by  the  learned  counsel  for  the  rule  that  the  law  of 
Pennsylvania  is  settled,  as  I  have  stated  it,  so  far  as  regards  the 
title  of  property  situated  in  this  State,  but  he  argues  that  as  to  the 
personal  status  of  parties,  the  Missouri  court  had  jurisdiction  of  the 
husband,  and  that  that  was  sufficient  to  make  its  decree  binding 
and  valid  everywhere.  For  this  position  reliance  is  placed  on  the 
decision  of  the  Supreme  Court  of  the  United  States  in  Ctieever  vs. 
Wilson,  9  Wallace,  108.  Some  expressions  in  the  opinion  seem  to 
give  color  to  this  contention,  notably  those  on  page  124,  that  the 
ivife  "may  acquire  a  separate  domicile.  .  .  .  The  proceedings  for 
a  divorce  may  be  instituted  where  the  wife  has  her  domicile.  The 
place  of  the  marriage,  of  the  offence,  and  the  domicile  of  the  htuband, 
are  of  no  consequence."    But  these  broad  expressions  must  be  read 
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in  view  of  the  facts  of  the  case,  which  showed  that  the  husband  had 
appeared  in  the  proceedings  and  submitted  to  the  jurisdiction. 
Both  parties,  therefore,  being  before  the  court,  were  bound  by  the 
decree  everywhere  that  they  might  subsecjuently  go,  and  in  the  case 
before  the  Supreme  Court,  the  invalidity  of  the  decree  to  bind 

Eroperty  in  the  District  of  Columbia  was  set  up,  not  by  the  hiis- 
and,  but  by  a  third  party.  Properly  read,  in  connection  with  the 
facts,  the  decision  in  Ohe^ver  vs.  Wilson  does  not  override  or  even 
conflict  with  the  principles  of  Colvin  vs.  Reed  and  the  other  Penn- 
sylvania cases  before  cited. 

For  these  reasons  I  am  of  opinion  that  the  decree  of  divorce  ob- 
tained by  Wetherby  in  Missouri  is  absolutely  void  as  to  Mrs. 
Wetherby,  and  neither  she  nor  this  court  is  bound  to  take  an v  notice 
of  it. 

Rule  discharged. 

J,  Warren  CouUton,  Esq.,  for  the  rule. 

M.  Arnold^  Jr.^  Esq.,  for  Mrs.  Wetherby,  with  whom  was  C.  B. 
McMlchael,  Esq.,  assistant  city  solicitor: 

[Leg.  Int,  Vol.  39,  p.  32.] 

The  Commonwealth  vs.  Robert  Smith  Lister,  alias  Robert  Lister 

Smith. 

The  jun^  retarned  a  special  yerdict,  finding  that  defendant,  intending  to  shoot  his 
pistol  into  the  floor  of  a  Pall  man  oar,  haa  shot  the  prosecutor  in  the  foot  without 
intendiniC  to  iniure  him  or  any  other  person.  Held,  that  defendant  was  guilty  of 
unlawfully  nnd  maliciously  inflicting  grievous  bodily  harm  on  the  prosecutor. 
Legal  malice  ia  that  general  malignity  and  recklessness  of  the  lives  and  personal 
safety  of  others  which  proceeds  from  a  heart  void  of  a  just  sense  of  social  duty 
and  fatally  bent  on  mischief. 

Motion  in  arrest  of  judgment.  Opinion  delivered  January  18, 
1882,  by 

Briggs,  J. — ^The  indictment  charges  the  defendant  with  assault 
and  battery,  aggravated  assault  and  battery,  and  assault  and  battery 
with  intent  to  kill.  The  last  charge  was  abandoned  by  the  common- 
wealth at  an  early  stage  of  the  trial,  and  the  jury  were  instructed 
by  the  court  in  the  general  charge  to  find  a  verdict  as  to  that  count 
of  not  guilty,  there  oeing  no  evidence  whatever  to  sustain  it.  As 
to  the  other  counts  the  jury  rendered  a  special  verdict,  setting  out 
in  substance :  That  the  nrosecutor  and  defendant,  with  many  others, 
were  passengers  in  a  Pullman  car  attached  to  a  train  about  stopping 
at  the  depot  in  this  city ;  that  the  defendant  was  standing  in  the 
aisle  of  the  car ;  that  the  prosecutor  and  other  passengers  stood  be- 
hind and  in  close  proximity  to  him ;  that  at  this  juncture  the  de- 
fendant discharged  a  pistol  charged  with  ball  cartridge  downward, 
backward,  and  by  his  side,  intending  to  shoot  said  cartridge  into  the 
floor  of  the  car,  but  instead  shot  the  ball  into  the  foot  of  the  prose- 
cutor, inflicting  a  severe  wound,  without  intending  to  injure  him  or 
any  other  person ;  that  the  defendant  had  previously,  while  on  the 
train  and  in  said  car,  in  like  manner  and  intent,  discharged  the  said 
pistol  in  a  spirit  of  frolic  for  the  purpose  of  causing  a  temporary 
fright  among  the  passengers. 
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On  these  facts  the  district  attorney  moves  for  judgment  for  the 
com  mon  weal  til ;  the  learned  counsel  for  the  defendant  at  the  same 
time  pray  for  judgment  in  behalf  of  their  client. 

Tlie  main  contention  has  been  waged  on  the  count  for  aggravated 
assault  and  battery.  With  a  view  to  a  proper  understanding,  we 
will  here  introduce  the  language  of  our  act  of  assembly  upon 
which  that  count  is  drawn :  "  If  any  person  shall  unlawfully  and 
maliciously  inflict  upon  another  person,  either  with  or  without  any 
weapon  or  instrument,  any  grievous  bodily  harm, .  .  .  every  such 
person  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  there- 
of shall  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand 
dollars,  and  to  an  imprisonment,  eitlier  at  labor  by  separate  or  soli- 
tary confinement,  or  to  simple  imprisonment  not  exceeding  three 
years." 

It  is  too  plain  for  discussion  that  to  convict  under  the  act  the 
facts  must  snow  that  the  defendant  acted  both  urdawJaUy  and  maliC' 
icmslij.  To  discharge  a  pistol  with  deliberation  in  a  crowded  car  for 
any  purpose  except  that  of  self-defence  against  imminent  peril  is  a 
flagrantly  unlawful  act.  But  is  such  an  act  also  malicious  ?  In 
order  to  answer  this  question  intelligently  it  is  necessary  to  learn 
the  true  definition  of  malice  as  defined  by  standard  legal  au- 
thority. 

"  Malice,"  says  the  court  in  4  Barn.  &  Cress.  255, "  in  common  ac- 
ceptation, means  ill-will  against  a  person ;  but  in  its  legal  sense,  it 
means  a  wrongful  act  done  intentionally  without  just  cause  or  ex- 
cuse." Bishop  on  Crime,  in  vol.  i.  429,  thus  defines  it:  "  Malice,  in 
legal  phrase,  is  never  understood  to  denote  general  malevolence  or 
unkiiidness  of  heart  or  enmity  towards  a  particular  individual,  but 
it  signifies  rather  an  intent  from  which  flows  any  unlawful  and  in- 
jurious act  committed  without  legal  justifi.cation."  In  Commonwealth 
vs.  York,  9  Mass.  104,  Shaw,  C.  J.,  after  referring  to  several  defini- 
tions, thus  expresses  himself:  *' Malice,  although  in  its  popular 
sense  it  means  hatred,  ill-will  or  hostility  to  another,  yet  in  its  legal 
sense  has  a. very  different  meaning,  and  characterizes  all  acts  done 
with  an  evil  disposition,  a  wrongful  and  unlawful  motive  or  pur- 
pose, the  wilful  doing  of  an  injurious  act  without  lawful  excuse." 
Mr.  Greenleaf,  in  his  third  volume  on  Evidence,  pi.  144,  in  treating 
of  malice,  says:  "This  term,  however,  is  not  restricted  to  spite  or 
malevolence  toward  the  deceased  in  particular,  but  ...  it  is  un- 
derstood to  mean  that  general  malignity  and  recklessness  of  the 
lives  and  personal  safetv  of  others  which  proceed  from  a  heart  void 
of  a  just  sense  of  social  duty  and  fatally  bent  on  mischief." 

It  is  quite  clear  from  these  definitions  that  one  may  not  intend 
specially  to  injure  another  and  yet  he  may  be  actuated  by  malice. 
Ihe  test  of  malice  is,  not  enmity  or  hostility  to  a  particular  person, 
hut,  in  the  language  of  Bishop,  is  the  deed  committed  unlawful 
and  injurious  and  without  legal  justification  ?  Surely,  for  a  person 
to  use  fire-arms  in  a  crowded  car,  in  such  way  as  to  put  the  pas- 
sengers in  terror  and  dread  of  bodily  injury,  is  not  only  unlawful, 
but  it  shows  such  person  to  be  possessed  of  a  "  heart  void  of  a  just 
sense  of  social  duty  and  fatally  bent  on  mischief,"  even  if  he  be 
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acting  in  a  spirit  of  frolic  merely.  Such  a  spirit  is  depraved,  ma- 
licious, wicked,  even  if  no  injury  resulted  from  such  frolicking. 
But  where  injury  does  result  from  it,  it  is  no  answer  to  the  outraged 
law  for  its  violator  to  say,  "  I  did  not  intend  to  injure?  any  one, 
hence  I  should  not  be  punished."  To  give  heed  to  such  answer 
would  put  a  premium  on  criminal  recklessness,  and  subject  every 
citizen  to  the  liability  of  being  killed  in  order  to  gratify  the  spirit 
of  joking  of  the  criminal  classes. 

We  have  reached  a  period  when  every  one  in  the  courts  and  out 
of  them,  who  is  in  favor  of  putting  a  check  to  the  reckless  use  of 
fire-arms  and  deadly  weapons,  should  emphasize  his  earnestness  by 
permitting  no  guilty  violator  of  the  law  to  escape  the  punishment 
due  to  the  crime. 

But,  says  the  defendant,  the  facts  reported  by  the  special  verdict 
show  that "  I  did  not  intend  to  injure  the  prosecutor  or  any  one, 
and  without  such  intent  there  is  no  malice."  If  by  this  is  meant 
malice  against  the  prosecutor,  the  proposition  is  correct.  Such 
malice,  however,  would  be  specific  malice.  But  the  act  upon  which 
this  indictment  is  drawn  does  not  require  specific  malice  to  be 
shown.  To  show  malice  of  any  kind  is  within  the  provisions  of 
the  act,  either  specific,  general  or  legal  malice.  There  being  no 
specific  malice  shown  against  the  defendant,  let  us  inquire  whether 
the  facts  show  general  or  legal  malice.  And  just  here  let  me  re- 
state the  facts  reported  by  the  verdict,  that  when  the  shot  was  fired 
the  defendant  was  standing  in  the  aisle  of  the  car,  and  the  prosecu- 
tor and  other  passengers  behind  in  close  proximitv  to  him.  That 
the  defendant  then  and  there  discharged  the  pistol  downward  and 
backward  and  by  his  side  into  the  foot  of  the  prosecutor.  When 
he  did  this  he  knew  the  feet  of  those  behind  him  were  close  to  his 
on  the  floor  of  the  car,  and,  with  this  knowledge,  he  discharged  the 
pistol  directly  in  the  line  of  their  feet.  While  the  verdict  shows 
that  he  did  not  intend  to  shoot  any  one,  it  also  shows  that  he  made 
no  effort  to  prevent  doing  so,  and  that  from  the  relation  he  at  that 
juncture  stood  to  the  other  passengers  it  would  seem  like  the 
merest  chance  for  him  to  shoot  into  the  floor  of  the  car  without  the 
ball  first  passing  throuffh  some  of  the  feet  grouped  in  the  line  he 
pointed  the  pistol.  The  facts  reported  by  the  verdict  show  this  as 
effectually  as  if  the  jury  had  so  stated  in  so  many  words. 

Does  not  such  a  presentiment  clearly  point  to  legal  malice?  To 
''that  general  malignity  and  recklessness  of  the  lives  and  person^ 
safety  of  others  which  proceed  from  a  heart  void  of  a  just  sense  of 
social  duty  and  fatally  oent  on  mischief?" 

Just  here  let  us  recall  the  language  of  Shaw,  C.  J.,  that  malice, 
"  in  itfl  legal  sense,  characterizes  all  acts  done  with  an  evil  disposi- 
tion ;  a  wrongful  or  unlawful  motive  or  purpose ;  the  wilful  doing 
of  an  injurious  act  without  lawful  excuse." 

Let  us  see  how  this  definition  adapts  itself  to  the  case  before  us. 
The  verdict  shows  that  the  defendant  intended  to  shoot  the  ball  into 
the  floor  of  the  car  as  he  had  been  doing  before.  This  intent  evi- 
dently shows  an  evil  disposition  and  unlawful  motive,  a  malicious 
purpose  to  mutilate  and  injure  the  floor  of  the  car,  to  say  nothing 
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of  the  malice  of  his  motive  in  frightening  his  fellow-passengers. 
The  discharge  of  the  pistol  being  for  an  unlawful  and  malicious 
purpose,  resulting  directly  in  injury  to  the  prosecutor,  the  law  trans- 
fers the  malice  of  the  original  intent  to  the  result  immediately 
caused  by  the  unlawful  and  malicious  act  of  shooting,  precisely  as 
it  would  if  one  were  maliciously  to  throw  a  missile  at  another 
and  by  chance  strike  and  injure  a  third  person :  State  vs.  Stanton, 
37  Conn.  424;  Bishop  on  Criminal  Law,  vol.  1,  pi.  327,  Wharton's 
Criminal  Law,  pi.  712  b.  In  other  words,  the  malice  which  inspired 
the  discharge  of  the  pistol  at  all  accompanied  the  ball  in  its  course 
and  in  the  effect  it  had  on  the  foot  of  the  prosecutor.  It  hence 
legally  follows  that  the  defendant  unlawfully  and  maliciously  caused 
the  injury  to  the  prosecutor,  although  he  may  not  have  specially 
intended  to  hurt  him,  and  the  act  of  the  defendant  is  thus  brought 
within  the  very  words  of  the  law  upon  which  the  second  count  of 
the  indictment  is  drawn. 

In  legal  contemplation  it  is  of  no  consequence  that  the  defendant 
did  not  intend  to  injure  the  prosecutor  or  other  persons  if  the  law 
qliaracterizes  what  he  did  as  unlawful  and  malicious.  In  such  a 
case  the  law  holds  the  defendant  answerable  for  the  result,  whatever 
it  mav  be.  And  it  is  to  be  observed  that  the  word  "intent"  or  "in- 
tend ''  is  not  in  the  act  of  assembly.  The  words  are  "  unlawfully 
and  maliciously." 

The  wound  produced  to  the  foot  of  the  prosecutor  was  extremely 
serious,  and  for  several  weeks  it  was  fdared  that  his  foot  would  have 
to  be  amputated.  Superadded  to  this  the  defendant  knew  that  by 
his  reckless  shooting  he  had  driven  some  of  the  passengers  from  the 
car,  and  he  had  also  been  warned  by  Colonel  McClure  to  "stop  shoot- 
ing that  pistol,"  the  latter  also  adding:  "You  know  there  is  not  a 
week  that  some  person  is  not  injured  or  killed  by  such  folly." 
Nothing,  however,  that  was  done  and  said  could  restrain  his  crim- 
inal spirit  of  frolic. 

The  result  is,  as  it  should  be  in  all  cases  of  like  character,  that 
the  defendant  discovers  he  must  now  bow  to  the  superior  power  of 
the  law  he  then  so  defiantly  violated. 

It  follows  from  what  has  been  said  that  the  motion  in  arrest  of 
judgment  must  be  dismissed.     Motion  dismissed. 

And  now,  January  18,  1882,  it  is  ordered  that  judgment  be  en- 
tered for  the  contmon wealth  on  the  special  verdict,  and  it  is  now 
also  adjudged  that  the  said  Robert  Smith  Lister,  alias  Robert  Lister 
Smith,  is  by  said  special  verdict  convicted  on  the  first  and  second 
counts  of  the  said  indictment. 

And  it  is  further  adjudged  that  he,  the  said  Robert  Smith  Lister, 
alias  Robert  Lister  Smith,  pay  the  costs  of  the  prosecution,  a  fine 
of  $100  and  be  imprisoned  at  labor  by  separate  or  solitary  confine- 
ment in  the  jail  of  this  county  for  the  term  of  one  year. 

F.  Amedee  Bregy,  assistant  district  attorney,  and  George  S.  Grahaniy 
district  attorney,  for  the  commonwealth. 

T.  Warren  O^NelU  and  William  B.  Mann,  Esqs.,  for  defendant. 
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[Leg.  Int.,  Vol.  39,  p.  128.] 

In  re  Opening  of  Twenty-second  Street  from  Islington  Lane  to 
the  Lamb  Tavern  Road. 

All  private  or  special  acta  of  assembly  prohibiting  the  opening  of  street*,  etc.,  throogh 
cemeteries  in  cities  are  re^iealed  oy  act  of  June  8,  1881,  P.  L.  68;  the  immunity 
heretofore  enjoyed  has  perished  with  that  act.  The  opening  of  a  street  under  that 
act  is  an  exercise  by  the  State  of  its  sovereign  right  or  emiueut  domain,  and  is  not 
obnoxious  to  any  constttutional  or  legal  objection. 

Sur  rule  to  vacate  the  appointment  of  the  jury  and  stay  proceed- 
injfs.    Opinion  delivered  AprU  1,  1882,  by 

Thayer,  P.  J. — By  a  private  act  passed  March  20, 1849  (P.  L. 
194),  it  was  enacted  that  **  no  street,  road,  lane  or  alley  shall  here- 
after be  opened  throujsjh  the  land  of  the  United  American  Mechan- 
ics and  Daughters  of  America  Cemetery  or  burial-place,  except  with 
the  consent  of  said  corporation,  nor  shall  the  same  be  liable  to  be 
taken  or  used  for  any  object  not  connected  with  or  appertaining  to 
burial  purposes,  and  shall  be  exempt  from  taxation  for  all  purposes 
whatsoever."  This  act  was  formally  accepted  by  the  cemetery  com- 
pany, at  a  meeting  of  the  directors  held  April  9,  1849.  By  an  act 
passed  June  8, 1881  (P.  L.  68),  declaratory  of  the  meaning  of  the  act 
of  May  23,  1874  (P.  L.  235),  and  amendatory  of  the  same,  it  waa 
enacted  that  "  the  municipal  authorities  and  courts  having  jurisdic- 
tion in  any  city  of  this  commonwealth  shall  have  exclusive  control 
and  direction  of  the  opening,  widening,  narrowing,  vacating,  and 
changing  grades,  of  all  streets,  alleys  and  highways  within  the 
limits  of  such  city,  and  may  open  or  widen  streets  at  such  points 
and  of  such  width  as  may  be  aeemed  necessary  by  such  city  au- 
thorities and  courts,  any  private  or  special  statute  to  the  contrary  not- 
withstanding, proceedings  to  be  in  such  cases  as  are  now  required 
by  law." 

Twenty -second  street  as  proposed  to  be  opened  by  these  proceed- 
ings will  pass  through  the  cemetery  hitherto  protected  by  the  act 
of  1849.  Their  counsel  have  therefore  taken  this  rule  to  set  aside 
the  proceedings.  It  was  admitted  on  the  argument,  and  it  seems 
to  be  incapable  of  denial,  that  the  effect  of  the  act  of  1881  is  to  de- 
stroy the  immunity  against  being  invaded  and  traversed  by  streets 
hitherto  extended  by  law  to  this  cemetery.  Indeed  the  effects  of 
the  act  may  be  far  more  extensive  than  this,  for  it  is  at  least  doubt- 
ful whether  it  does  not  destroy  the  protection  hitherto  enjoyed  by 
nearly  all  the  cemeteries  within  the  city  limits  by  virtue  of  the 
several  private  acts  which  have  heretofore  been  a  shield  unto  them. 
The  act  of  1881  virtually  repeals  all  those  acts,  so  far  as  they  stand 
in  the  way  of  opening  streets.  Whether  such  legislation  is  expe- 
dient or  wise  it  is  no  part  of  our  province  to  determine.  Our  only 
duty  is  to  declare  whether  it  is  competent,  lawful  and  constitu- 
tional. 

It  was  insisted,  and  very  ably  arojued  by  the  coun.sel  for  the 
cemetery  coninany,  that  the  act  of  1849  and  the  acceptance  of  that 
act  constituted  a  contract  between  the  State  and  the  company,  and 
that  the  abrogation  of  the  act  is  a  breach  of  the  contract  against 
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Tvliich  tlie  company  is  protected  by  the  Constitution  of  the  United 
States,  Art.  I.,  sec.  10.  Conceding  for  the  sake  of  the  argument 
that  tiie  act  of  1849  when  accepted  by  the  company  constituted  a 
contract,  it  is  nevertheless  certain  that  contracts,  like  every  other 
species  of  property,  are  subject  to  the  right  of  eminent  domain  ex- 
isting in  tlie  several  Stiites  and  must  give  way  before  it,  and  that 
the  exercise  of  this  power  is  not  in  conflict  with  Art.  I.,  sec.  10,  of 
the  Constitution :  We^it  River  Bridge  Company  vs.  Dix,  6  Howard, 
507 ;  Handle  vs.  Delaware  and  Raritan  Canal  O?.,  14  lb.  80;  Fletcher 
vs.  Peck^  6  Cranch,  87.  It  is  incident  to  the  sovereignty  of  every 
government  that  it  may  take  private  property  for  public  use.  Of 
the  necessity  and  expediency  of  this  taking  the  government  must 
judge,  and  the  only  limitations  to  which  this  power  is  subject  are 
that  tlje  taking  must  be  for  public  use  and  with  the  concomitant 
obligation  to  make  just  compensation  for  the  property  taken: 
SviMey  vs.  Erwin,  1  P.  F.  Smitli,  446.  Property  and  contracts  of 
all  kinds  must  yield  to  this  demand  of  the  sovereign,  for  all  per- 
sons hold  their  property  subject  to  requisitions  for  the  public  ser- 
vice. Franchises  are  held  in  subordination  to  this  supreme  power, 
and  must  give  way  before  its  proper  exercise.  Implied  contradic- 
tions arising  out  of  the  paramount  authority  and  necessities  of  the 
State  enter  into  all  such  contracts.  It  is  now  well  settled  that  there 
is  no  distinction  between  corporeal  and  incorporeal  property  in  tliis 
respect,  and  a  franchise  may  be  taken  or  destroyed  in  the  exercise 
of  this  right  as  well  as  any  other  property.  A  contract  is  property, 
but  is  no  more  sacred  than  other  property.  Its  obligation  is  not 
impaired,  but  is  recognized,  when  compensation  is  provided  for  its 
infringement     These  principles  are  well  establishea,  anil  are  sup- 

g)rted  by  clouds  of  cases  in  the  several  States.  See  Mills  on  Em. 
om.,  sec.  42;  Cooley  on  Const.  Lim.,  282.  For  the  purpose  of  a 
Pennsylvania  tribunal  it  is  sufficient  to  refer  to  the  recent  case  de- 
cided oy  the  Supreme  Court  of  this  State,  Jn  re  The  Towanda  Bridge 
Company,  10  Norris,  216,  where  the  point  was  directly  decided  that 
the  right  of  eminent  domain  extends  to  corporate  franchises  as 
Well  as  to  other  property. 

It  is  not  for  us  to  attempt  the  task  of  reconciling  these  principles 
with  those  decisions  of  the  Supreme  Court  of  the  United  SUites  cited 
by  the  defendants'  counsel  which  in  dealing  with  corporate  rights 
have  carried  the  principle  of  Dartmouth  College  vs.  Woodicard,  4 
Wheiiton,  418,  to  results  far  beyond  those  arrived  at  in  that  case, 
and  which  hold  that  a  State  may  by  an  act  of  its  legislature  place 
limits  and  restrictions  upon  itself  in  the  exercise  of  attributes  which 
are  inherent  in  the  frame  of  its  government,  and  thus  preclude  itself 
from  the  use  in  particular  cases  of  powers  which  are  in  their  nature 
sovereign  and  inalienable;  of  which  decisions  the  restraint  upon 
the  exercise  of  the  taxing  power  in  Wilmington  Railroad  vs.  Reidy  13 
Wallace,  264,  Humphreys  vs.  Pegices,  16  lb.  244,  and  McGee  vs.  Mat- 
thias, 4  lb.  143.  ana  the  decision  in  the  Binghamplon  Bndge  Case,  3 
Wallace,  51,  are  examples.  It  is  sufficient  to  say  that  none  of  these 
cases  relate  to  the  exercise  of  the  power  of  eminent  domain  in  the 
opening  of  roads  and  streets,  although  they  may  be  said  to  trench 
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upon  the  foundations  of  that  power,  and  if  the  principles  asserted 
in  those  cases  are  to  be  pushed  by  logical  deductions  beyond  the 
particular  subjects  to  which  they  relate,  and  the  particular  circum- 
stances to  which  they  were  applied,  it  is  not  for  us  to  do  it.  We  are 
ready  to  fallow  with  all  loyalty  the  lead  of  those  cases  as  far  as  they 
have  gone,  but  it  is  no  part  ot  our  duty  to  advance  into  the  perilous 
region  which  lies  beyond  them.  The  conflict  which  hiis  arisen  be- 
tween the  Supreme  Courts  of  the  several  States  and  the  Supreme 
Court  of  the  United  States  upon  these  points,  and  the  struggle  which 
has  taken  place  within  the  latter  court  itself,  admonish  us  of  the 
temerity  of  entering  as  combatants  into  such  lists.  Non  nostrum 
tarUas  componere  lites. 

That  the  nower  of  eminent  domain  may  be  delegated  by  a  State 
to  municipalities,  corporations,  or  individuals,  for  the  public  benefit, 
is  a  point  which  hixs  been  so  frequently  decided  as  not  to  require 
any  citation  of  authority  in  its  support.  Conceding  therefore  that 
the  act  of  1849  having  been  accepted  by  the  cemetery  company  be- 
Ciime  engrafted  upon  its  charter  and  constitutes  a  contract,  there  is 
nothing  in  that  fact  which  withdraws  it  from  the  oi)eration  of  the 
l>ower  of  eminent  domain.  It  is  as  liable  to  be  taken  in  the  exer- 
cise of  that  power  or  to  be  shorn  of  its  fruits  by  its  operation  as  any 
other  species  of  property,  provided  always  that  just  comj>ensatioa 
be  made :  Commonwealth  vs.  Penna.  Canal  Cb.,  10  Norris,  42. 

But  is  it  not  conceding  too  much,  and  more  than  the  facts  war- 
rant, to  say  that  the  act  of  1849  constituted  a  contract  between  the 
State  and  the  company  ?  The  act  was  no  part  of  the  original  charter, 
and  so  far  as  appears  was  without  consiaeration.  Now  that  a  con- 
sideration must  appear  for  the  grant  of  a  privilege  which  is  to  be 
resolved  into  a  contract  with  the  State,  is  evident  from  all  the  cases. 
There  must  be  a  consideration,  so  that  the  State  can  be  supposed  to 
have  received  a  beneficial  equivalent,  otherwise  the  exemption  is  a 
mere  privilege  or  license  which  may  be  revoked  at  any  time :  Christ 
Church  Hospital  vs.  Philadelphia  County,  12  Harris,  229,  a  decision 
which  was  affirmed  by  the  Supreme  Court  of  the  United  States: 
Christ  Church  vs.  Philadelphia,  24  Howard,  300.  Other  cases  to  the 
same  effect  may  be  found  collected  by  Mr.  Cooley,  Const.  Lim.  281. 
Now  there  is  no  evidence  in  this  case  anywhere  that  the  State  re- 
ceived any  consideration  or  equivalent  whatever  for  the  exemption 
granted  to  the  company  by  the  act  of  1849,  and  without  such  con- 
sideration the  exemption  must  be  regarded  as  a  mere  privilege,  the 
continuance  of  which  depended  upon  the  pleasure  of  the  State,  and 
which  was  liable  to  be  withdrawn  at  its  own  volition  at  anv  time. 

The  case  of  the  Com,  vs.  Dickinson^SO  I^egal  Intell.  53, 13  Pliila.  585 
(which  I  do  not  find  reported  elsewhere),  resembles  the  present  case 
80  Wrongly  in  all  its  leading  features  that  it  may  be  said  to  rule  it. 
In  that  case  a  similar  immunity  against  the  opening  of  streets  was 
extended  to  Monument  Cemetery  by  an  act  of  assembly,  which  was 
subsequently  repealed  by  an  act  directing  the  opening  of  streets,  and 
it  was  held  that  the  immunity  was  gone.  While  the  decision  in 
that  case  was  based  upon  the  risrht  of  eminent  domain  in  the 
opinion  delivered  by  Chief-Justice  Read,  the  question  of  the  alleged 


Digiti 


zed  by  Google 


412  PHILADELPHIA  REPORTS. 

unconstitutionality  of  the  power  exercised  does  not  appear  to  have 
arisen  or  to  have  been  discussed,  and  for  that  reason  it  has  been 
considered  here.  In  the  Commonwealth  vs.  Dickinson  the  case  below 
was  decided  upon  the  alleged  insufficiency  of  the  title  of  the  re- 
pealing act,  which  was  "  an  act  to  authorize  the  opening  and  paving 
of  certain  portions  of  Fifteenth,  Sixteenth  and  Norris  streets."  Upon 
that  point  the  judgment  of  the  court  below  (reported  in  9  Phila. 
561)  was  reversed,  the  Suprenne  Court  holding  the  title  to  be  a  suf- 
ficient compliance  with  the  constitutional  provision  requiring  the 
subject  of  an  act  to  be  clearly  expressed  in  its  title,  and  that  the 
privilejije  enjoyed  by  the  company  nad  been  destroyed  by  the  sub^ 
sequent  act. 

Upon  the  whole  case  therefore  we  are  brought  to  the  inevitable 
conclusion  that  the  provision  of  the  act  of  1849,  which  protected 
the  property  of  this  cemetery  company  against  the  opening  of 
streets  through  its  grounds,  is,  in  common  with  all  other  private  or 
special  acts  of  the  same  character  protecting  cemeteries  in  this  city, 
repealed  by  the  act  of  1881,  and  that  the  immunity  heretofore  en- 
joyed in  that  respect  has  perished  with  the  passajje  of  the  act  of 
1881.  The  opening  of  Twenty  second  street  therefore  under  that 
act,  whatever  may  be  said  of  it  in  other  respects,  is  an  exercise  by 
the  State  of  its  sovereign  right  of  eminent  domain,  and  is  not  ob- 
noxious to  any  constitutional  or  legal  objection. 

Rule  discharged. 

Ellas  P.  Smithers,  Esq.,  for  the  cemetery  company, 

Charles  E,  Morgan^  Esq.,  for  the  city. 

/.  Howard  Gendell,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  128.] 

In  re  Opening  of  Twenty-Second  Stiieet  from  Islington  Lane 
to  the  Lamb  Taveun  Road. 

It  was  neither  the  purpose  nor  the  effect  of  the  act  of  April  21,  1855,  to  destroy  the 
ancient  juris  liotion  of  the  Quarter  Sessions  over  the  o|iening  of  streeto  iu  the  city 
of  Philadelphia. 

Sur  exceptions  filed  on  behalf  of  the  city  of  Philadelphia.  Opinion 
delivered  AprU  1, 1882,  by 

Thayer,  r.  J. — These  exceptions  so  far  as  they  relate  to  the  report 
of  the  jury  upon  questions  of  fact  are  not  sustained  by  aAy  evidence, 
and  so  far  as  they  relate  to  matters  of  law  are  incapable  of  being 
maintained.  Ui)on  the  question  of  the  jurisdiction  of  the  Quarter 
Sessions,  which  is  the  subject  of  the  second  exception,  we  have 
nothing  to  add  to  the  opinion  formerly  expressed  oy  this  court  in 
the  judjzment  given  in  tne  case  of  In  re  Twenty-eighth  Street,  except 
that  further  reflection  and  additional  examination  of  all  the  acte  of 
assembly  upon  the  subject  confirm  us  in  the  opinion  that  it  was 
neither  "tlie  purpose  nor  the  efifect  of  the  act  of  April  21,  1855,  to 
destroy  the  ancient  jurisdiction  of  the  Qu«irter  Sessions  over  tlie 
opening  of  streets  in  the  city  of  Philadelphia. 

It  is  therefore  ordered  that  the  several  exceptions  filed  in  thifl 
case  on  behalf  of  the  city  of  Philadelphia  be  dismissed. 
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Elias  P.  Smithers,  Esq.,  for  the  cemetery  company. 
diaries  E.  Morgan.  E^.,  for  the  city. 
/.  Howard  GendeUy  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  128.] 

Jn  the  Matter  of  the  Change  of  Grade  of  Germantown  Avenue 
from  Somerset  to  Ci.earfield  Street. 

Liability  of  city  for  change  of  grades— Damages  for  widening  streets— Practice. 

Sur  rule  to  quash  the  petition  and  all  proceedings  thereunder. 
Opinion  delivered  April  1,  1882,  by 

Thayer,  P.  J. — It  is  a  conclusive  objection  to  this  petition  that  it 
distinctly  appears  that  the  existing  grade,  which  is  complained  of 
as  an  alteration,  is  the  first  and  only  survey  and  regulation  ever 
made,  adopted  or  laid  down  upon  any  plan  by  the  city  of  Phila- 
delphia. The  grade  which  is  alleged  to  have  been  changed  was  es- 
tablished by  the  Germantown  Turnpike  Road  Company,  under  its 
cliarter  granted  February  12,  1801  (6ioren*s  Laws  Pa.,  p.  453),  with 
which  neither  the  city  nor  any  of  the  municipalities  consolidated 
by  the  act  of  1854  had  anything  to  do.  So  far  as  the  act  of  March 
16,  1847,  may  have  any  bearing  upon  the  question,  it  is  established 
as  a  matter  of  fact  beyond  doubt,  by  the  depositions  which  have 
been  taken,  that  the  plans  prepared  in  pursuance  of  that  act  did 
not  include  any  portion  of  Germantown  avenue  fronting  on  lands 
of  the  petitioners,  but  the  said  lands  lie  at  a  great  disUmce  north- 
ward ot  the  boundary  line  of  the  limits  fixed  by  the  act  of  March 
16, 1847. 

It  has  been  now  definitely  settled  by  the  decision  of  the  Supreme 
Court,  in  the  recent  case  of  la  re  Change  of  Grade  of  Ridge  Avenice 
from  Abboitsford  Avenue  to  School  Lane,  39  Legal  Intell.  109,  that  the 
only  existing  liability  of  the  city  for  change  of  grades  arises  out  of  a 
change  of  a  grade  previously  established  by  tiie  city  of  Philadel- 
phia, or  by  one  of  tne  municipalities  which  were  consolidated  by 
the  act  of  February  2, 1854.  The  only  responsibility  of  the  city  for 
an  alteration  of  grades,  for  which  any  remedy  is  given  by  law,  is  that 
which  is  fixed  by  the  proviso  contained  in  the  27th  section  of  the 
consolidation  act,  which  is  in  these  words:  "And  provided  further, 
that  in  any  alteration  that  may  be  made  of  the  regulations  of  any 
portion  of  the  city  in  conformity  with  the  provisions  of  this  section, 
whereby  damages  may  accrue  to  private  property,  compensation 
shall  be  made  for  such  damage,  to  be  ascertained  and  paid  by  law 
as  in  case  of  damage  for  opening  streets."  That  this  proviso  does 
not  apply  to  a  change  of  grade  previously  existing  but  not  fixed  by 
any  legislation  of  the  city  or  its  component  municipalities,  was  de- 
termined by  this  court  in  the  case  of  In  re  Change  of  Grade  of  Ger- 
mantown Avenue  and  Nineteenth  Street,  14  Phila.  351.  The  affirmance 
of  that  decision  by  the  Supreme  Court,  and  the  case  of  In  re  Change 
of  Grade  of  Ridge  Avenue,  already  referred  to,  must  be  regarded  as 
a  definite  and  final  settlement  of  the  law  upon  this  subject. 

As  to  the  act  of  27th  February,  1852,  containing  provisions  for  the 
regulation  and  paving  of  tlie  sidewalks  bordering  on  the  Germantown 
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and  Perkiomen  turnpike  road,  the  evidence  is  that,  while  curb- 
stones were  set  and  sidewalks  laid  to  conform  to  the  bed  of  the  turn- 
pike in  accordance  with  the  provisions  of  that  act,  no  change  of  grade 
of  the  road  wns  ever  made,  nor  was  any  plan  therefor  ever  filed  in 
the  Quarter  Sessions,  or  confirmed  by  that  court. 

With  regard  to  the  amendment  to  the  petition  claiming  damages 
for  the  widening  of  Germ  an  town  avenue,  it  is  to  be  remarked  that 
it  sets  up  an  entirely  new  cause  of  action,  different  from  that  for 
which  damages  were  claimed  in  the  original  petition  filed,  a  cause 
of  action  which  the  jury  were  neither  appointed  nor  sworn  to  try. 
Sucli  an  amendment  cannot  at  this  stage  of  the  proceedings  be  al- 
lowed. Besides,  damages  for  widening  streets  are  regulated  by  the 
act  of  24th  March,  1870.  Such  widening  can  only  be  made  of  streets 
upon  the  confirmed  plan  of  the  city  by  city  councils,  in  pursuance 
of  a  petition  signed  by  a  majority  of  property  owners  fronting  on 
the  street,  and  a  plan  of  the  same  duly  prepared  and  approved  by 
the  board  of  surveyors,  and  confirmed  by  the  Court  of  Quarter  Ses- 
sions. The  amendment  to  the  petition  is  altogether  defective  in  not 
setting  forth  any  of  these  essential  facts,  and  for  that  reason  also 
must  be  disallowed.  If  the  city  has  taken  any  of  the  petitioner's 
land  for  the  widening  of  a  street  without  warrant  of  law,  it  is  liable 
therefor  in  an  action  at  law ;  but  it  can  only  be  liable  in  the  present 
form  of  proceeding  for  land  taken  under  the  road  laws,  or  for  dam- 
ages arising  from  proceedings  under  those  laws,  and  no  such  pro- 
ceedings are  shown  or  referred  to  in  the  proposed  amendment  to 
the  petition,  the  reason  for  which  is  that  no  such  proceedings  have 
been  had. 

Rule  absolute. 

Edward  Wain  and  Edward  S.  Sayres,  Esqs.,  for  petition. 
M'illiam  H.  Addlcks,  Esq.,  for  the  city. 

[Leg.  Int.,  Vol.  39,  p.  198.] 

The  Commonwealth  vs.  Litzenberger.  4 

In  a  proceeding  by  a  wife  against  her  husband  for  support  it  is  not  absolutely  neces- 
sary- that  the  iiitbrination  should  be  returned  to  the  Quarter  Sessions  if  the  tran- 
script sets  out  that  a  pro|>er  information  has  been  filed. 

An  admission  by  the  husband  that  he  had  publicly  acknowledged  the  complainant  to 
be  his  wife  is'sufficient  proof  of  the  marriage. 

Rule  to  revoke  order  of  maintenance.  Opinion  delivered  May 
20, 1882,  by 

BiDDLE,  J. — This  was  a  proceeding  instituted  under  the  act  of 
April  13, 1867,  P.  L.  78,  by  a  wife  to  obtain  reasonable  support  from 
her  husband,  who  had  deserted  her.  The  general  poor  law  of  June 
13,  1836,  as  well  as  the  acts  of  1812  and  1814,  specially  applicable 
to  Philadelphia,  relate  to  those  cases  only  where  the  wife  is  left  a 
charge  on  the  poor  district  and  the  application  is  at  the  instance  of 
the  guardians  of  the  poor.  The  act  of  1867  differs  from  it,  in  that 
the  information  may  be  made  by  any  one,  and  applies  to  cases 
"  where  the  husband  shall  neglect  to  maintain  his  wife  or  children," 
even  though  he  should  not  have  "  left  them  a  charge  on  the  dis- 
trict.'' 
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We  are  asked  to  revoke  the  order  on  two  grounds ;  first,  that  by 
the  2d  section  of  the  act  it  is  directed  that  **  the  information,  pro- 
ceedings therein,  and  warrant"  shall  be  returned  to  the  Quarter 
Sessions,  while,  in  point  of  fact,  the  magistrate  had  only  returned 
his  docket  entries  in  the  case.  It  appears  by  these  that  the  defend- 
ant waived  a  hearing,  so  tliat  all  that  could  have  been  returned  was 
the  warrant  and  the  information.  If  the  omission  to  return  these 
had  been  shown  to  be  of  the  slightest  importance  in  this  case  we 
would  have  no  hesitation  in  revoking  the  order  that  they  might 
now  be  produced.  As  at  the  original  hearing  no  objection  was 
made  to  their  non-production,  but  the  defendant  examined  the 
prosecutrix,  and  testified  on  his  own  behalf,  we  think  he  clearly 
waived  the  informality  of  their  non-production  at  that  time. 

But  the  failure  to  produce  the  information  was  not  material,  and 
it  has  been  so  decided  in  Barnes  vs.  Commonwealth,  11  W.  N.  C.  375, 
at  the  present  term  of  the  Supreme  Court.  The  point  was  there 
directly  decided  that  where  such  proceedings  are  founded  upon  a 
transcript  of  the  record  of  a  justice  of  the  peace,  setting  out  that  a 
proper  information  has  been  filed  with  him,  and  that  defendant  had 
been  arrested  and  held  to  bail,  it  is  immaterial  that  the  original  in- 
formation does  not  accompany  said  transcript. 

The  second  objection  is  that  the  marriage  has  not  been  suflSciently 
established.  The  defendant  himself  on  the  hearing,  however,  saiJl 
that  he  and  the  prosecutrix  "  had  lived  together  as  husband  and 
wife  for  ten  years  and  a  half,  but  that  she  could  not  show  a  certifi- 
cate." This  was  a  voluntary  and  explicit  acknowledgment  of  the 
fact  of  marital  cohabitation,  and  would  be  sufficient  in  Pennsyl- 
vania, even  on  an  indictment  for  bigamy,  or  in  an  action  for  crimi- 
nal conversation:  Forney  vs.  Hallach,  8  S.  &  R.  158:  Thomdike  vs. 
Morrison,  1  Casey,  326 ;  Wharton's  Criminal  Law,  vol.  ii.  1700. 

It  is  not  simply  an  admission  of  cohabitation,  but  an  admission 
that  the  woman  he  now  seeks  to  repudiate  he  had  publicly  ac- 
knowledged to  be  his  wife  and  had  lived  with  her  as  such. 

The  rule  to  revoke  the  order  is  discharged. 

Francis  A.  Osbourn,  Esq.,  assistant  city  solicitor,  for  the  common- 
wealth. 

Joseph  T.  Ford,  Esq.,  for  the  defendant 

[Leg.  Int.,  Vol.  39,  p.  208.] 

The  CoMMONWEAi.TH  OF  Pennsylvania  vs.  Chambers. 

The  sense  in  which  words  would  naturaUy  be  received  by  the  world  is  the  sense 
which  courts  of  justice  ought  to  give  them  in  determiiiing'whether  a  publication  is 
libellous. 

A  man  cannot  lawfully  publish  a  story  of  another  which  is  calculated  to  make  him 
contemptible  or  ridiculous  in  the  eyes  of  his  associates  and  acounintancen,  although 
he  accompanies  the  publication  with  a  statement  of  his  own  aisbelief  in  the  story. 

Demurrer  to  the  indictment.  Libel.  Opinion  delivered  May  29, 
1882,  by 

Thayer,  J.  —The  sense  in  which  words  would  naturally  be  re- 
ceived by  the  world  is  the  sense  which  courts  of  justice  ought  to 
give  them  in  determining  whether  a  publication  is  libellous.    The 
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words  are  to  be  taken  in  their  usual,  popular,  and  natural  sense, 
not  either  in  graviori  or  in  mitiori  sensu.  It  is  not  sufficient  to  show 
bv  argument  that  the  words  will  admit  of  some  other  meaning. 
The  court  must  undersUmd  them  as  all  mankind  would  understand 
them.  Undoubtedly  it  is  essential  to  an  indictment  for  a  libel  that 
the  words  should  be  capable  of  a  libellous  meaning  and  that  they 
should  be  charged  to  have  been  used  in  that  sense  in  the  publica- 
tion complained  of.  This  may  appear  upon  the  face  of  the  words 
themselves  or  by  the  averment  of  extrinsic  matters  by  way  of  in- 
ducement or  explanation,  aided  by  proper  innuendoes,  the  oflBce  of 
which  is  to  explain  the  defendant  s  meaning  by  reference  to  the 
inducement  or  matter  previously  expressed.  Innuendoes  are  neces- 
sary only  where  the  language  of  the  alleged  libel  is  general,  ironical, 
or  wanting  in  that  precision  which  is  requisite  to  give  it  upon  its 
surface  an  offensive  application  to  the  injured  party.  They  inter- 
pret the  meaning  of  the  libel  by  what  has  gone  before  and  is  al- 
ready expressed  in  the  inducement  or  in  the  libel  itself.  This  in- 
terpretation may  be  true  or  false,  but  it  must  be  an  interpretation 
which  appears  to  be  capable  of  being  fairly  deducible  from  the  al- 
leged libellous  words  talcen  in  connection  with  the  facts  stated  in 
the  inducement,  and  whether  it  is  true  or  false  is  always  a  question 
of  fiict  for  the  jury.  While  therefore  an  innuendo  cannot  alter  or 
enlarge  the  sense  of  previous  words  it  may  attach  to  them  a  signi- 
fication which  may  or  may  not  have  been  intended  by  the  autlior 
of  the  libel.  Whether  he  used  the  words  with  that  signification  or 
not  is  to  be  decided  by  the  jury.  It  is  sufficient  in  law  if,  in  view 
of  all  the  facts  set  out  in  the  indictment,  the  language  used  is 
capable  of  the  signification  sought  to  be  attached  to  it.  It  is  the 
province  of  the  jury  to  decide  whether  the  meaning  is  as  laid  in  the 
innuendo,  and  of  the  court  whether  it  will  bear  the  construction. 
It  is  also  a  rule  that  if  an  innuendo  be  erroneous  in  consequence  of 
its  being  too  large  and  of  going  beyond  its  office,  yet  if  the  libel  be 
clear  to  ^  common  intent  without  it,  the  indictment  will  neverthe- 
less be  good,  the  defective  innuendo  being  regarded  in  that  case  as 
mere  surplusage.  Where  a  paper  is  libellous  on  its  face  neither  in- 
ducement nor  innuendo  is  necessary.  It  is  sufficient  to  set  it  out 
and  to  say  it  was  published  of  and  concerning  the  prosecutor. 

The  alleged  libellous  publication  in  the  present  case,  as  it  is  set 
out  in  the  indictment,  consists  of  a  newspaper  report  of  an  inter- 
view which  the  author  declares  to  have  taken  place  between  him- 
self and  one  James  B.  Mantrop,  a  prisoner  confined  in  Moyanwn- 
sing  jail.  In  this  interview  Mantrop  is  represented  as  having  dis- 
closed the  fact  that  he  had  been  a  participant  with  others  in  the 
formation  of  a  fraudulent  company,  cidled  The  Peruvian  Company, 
the  scope  and  purpose  of  which  was  to  swindle  and  defraud  the 
public.  Mantrop  is  furth(  r  represented  as  saying  that  the  prose- 
cutor, John  R.  McPherson,  United  States  Senator  from  New  Jersey, 
was  one  of  the  original  stockholders  of  fliis  company,  that  Senator 
McPherson,  who  figures  in  the  article  under  the  caption  of  "  The 
Mysterious  Senator,"  worked  very  hard  in  the  matter,  and  talked  to 
many  people  very  earnestly  on  the  sulject,  that  "the  whole  trick 
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was  to  sell  the  stock  at  the  best  figure  and  get  out."  That  Senator 
McPherson  was  one  of  the  men  who  got  into  this  concern  "  on  the 
ground-floor,"  that  "  most  of  us  knew  it  was  a  swindle  and  a  fraud," 
that  he  thought  that  McPherson  believed  in  the  claim  "  at  first," 
and  more  of  the  same  kind,  equally  disparaging  to  the  prosecutor 
and  some  other  people  who  are  named.  It  is  unnecessary  to  go 
through  the  entire  article.  Taking  it  all  together  it  is  not  unfair  to 
say  that  it  charges  the  prosecutor  with  being  one  of  the  original 

Projectors  and  promoters  of  a  fraudulent  scheme  to  get  up  a  worth- 
iss  company,  the  shares  of  which  were  to  be  put  off  upon  the 
public  by  a  trick  to  the  advantage  of  those  concerned  in  the  corrupt 
combination,  and  it  is  added  in  the  article  that  many  victims  of 
the  company  are  to  be  found  in  Philadelphia. 

Now  it  must  be  obvious  to  every  one  that  there  is  no  defect  of 
material  m  such  charges  as  these  out  of  which  to  construct  a  good 
indiclment  for  libel.  If  it  is  not  in  the  present  state  of  society 
disreputible  and  injurious  to  a  man's  character  to  figure  as  the 
originator  and  active  promoter  of  a  scheme  for  the  formation  of  a 
fraudulent  join^8tock  company,  the  worthless  shares  of  which  are 
to  be  put  off  for  money  upon  the  speculative  public,  then  this  is  no 
libel.  But  I  am  not  prepared  to  say  as  matter  of  law  that  this  is 
so.  If  the  defendant  can  convince  a  jury  that  this  is  neither  dis- 
honorable in  itself  nor  injurious  to  the  reputation  of  a  man  who 
occupies  a  seat  in  the  Senate  of  the  United  States,  they  will  doubt- 
less acquit  him,  for  it  is  certain  that  in  order  to  be  libellous  it  must 
be  false,  malicious,  and  defamatory.  But  it  is  said,  and  that  is  the 
substance  of  the  whole  argument  submitted  for  the  defendant,  that 
taking  the  whole  publication  together  it  is  not  injurious  to  the  rep- 
utation of  the  prosecutor,  that  tne  true  sentiment  and  tendency  of 
the  whole  piece  is  to  exhibit  Mr.  McPherson  in  the  light  of  an  in- 
nocent victim  of  the  fraud  and  not  as  one  of  its  projectors  and  ac- 
tive promoters,  and  that  at  most  the  defendant  only  published 
Mantrop's  story.  I  will  not  waste  time  in  demonstrating  that  it  is 
no  defence  to  an  indictment  for  a  libellous  publication  that  the 
story  was  received  at  second-hand  and  not  invented  by  the  defend- 
ant The  law  is  well  settled  upon  that  subject.  A  slander  cannot 
in  general  be  justified  upon  the  ground  that  it  was  the  mere  repeti- 
tion of  words  used  by  another  person — a  mere  circulation  of  the  false 
coinage  uttered  by  another.  Neither  can  a  man  lawfully  publish  a 
story  of  another  which  is  calculated  to  make  him  contemptible  or 
ridiculous  in  the  eyes  of  his  associates  and  acquaintances,  although 
he  accompanies  tne  publication  with  a  statement  of  his  own  dis- 
belief in  the  story,  or,  as  in  Hunt  vs.  Algar^  6  C.  &  P.  245,  charac- 
terizes the  whole  account  by  the  contemptuous  expression  "  fudge." 
Nor  will  any  dexterity  of  expression  or  courtliness  of  phrase,  any 
self-renunciation,  or  affected  tenderness  and  concern  for  the  person 
maligned,  save  the  publisher  of  a  libel  from  the  consequences,  if 
the  words  be  susceptible  of  the  injurious  meaning  imputed  to  them 
and  the  jury  which  tries  him  finds  the  publication  to  be  defamatory 
and  malicious. 

Now,  with  regard  to  the  interpretation  which  the  defendants' 
27  Vol.  15 
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counsel  insists  ought  to  be  put  upon  the  articie  which  is  the  subject 
of  the  present  indictment,  it  is  suflScient  to  say  that  it  admits  of  a 
diflFerent  meaning,  viz.,  the  meaning  assigned  to  it  in  the  sevenil 
innuendoes  in  this  bill — nay,  it  is  not  only  susceptible  of  that  mean- 
ing, but  that  meaning  seems  to  arise  naturally  and  spontaneously 
from  the  language  used.  There  is  therefore  no  lack  of  a  prima 
faet£  case  here.  Nevertheless  if  the  defendant  upon  the  trial  can 
satisfv  a  jury  that,  under  all  the  circumstances  of  the  case,  he  is 
free  from  blame,  that  the  language  applied  to  the  prosecutor  was 
used  in  a  more  innocent  sense  than  that  ascribed  to  it  in  the  indict- 
ment, or  that,  in  the  words  of  the  constitution,  the  publication  was 
not  "  maliciously  or  negligently  made,"  then  he  will  be  entitled  to  a 
verdict  of  acquittal.  But  the  charge  as  set  forth  in  the  indictment 
is  sufficient  to  send  the  case  to  a  jur}'. 

Demurrer  overruled  and  judgment  of  respondeat  ouster. 

F.  A,  Bregy,  assistant  district  attorney,  George  S.  Graham^  district 
attorney,  WUliam  W.  Ker  and  Jcmies  H.  Heverin^  Esqs.,  for  the  com- 
monwealth. 

Rufas  E,  Shapley,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  39,  p.  SH.] 

The  Commonwealth  of  Pennsylvania  vs.  Stodi^r, 
The  Same  vs.  Various  other  Defendants. 

Defendants  were  convicted  under  the  act  of  1794,  of  performinf?  worldly  emplornient 
on  the  Lord's  day  by  practising  and  carrying  on  their  usoal  business  as  barbers,  at 
their  nsiial  places  of  business,  and  havinci:  neglected  to  satisfy  the  forfeiture  or  to 
produce  goods  and  chattels  wnereon  to  levy  it,  commitments  were  made  out  against 
them  to  the  county  prison. 

HMf  that  the  commitments  were  properly  to  the  county  prison  under  the  ezpre« 
woixls  of  the  act,  and  not  to  the  house  or  correction. 

Opinion  delivered  October  14,  1882,  by 

Thayer,  P.  J. — These  are  several  writs  of  certiorari  upon  convic- 
tions before  magistrates  for  violations  of  the  act  of  1794,  entitled  an 
act  for  the  prevention  of  vice  and  immorality,  the  first  section  of 
which  enacts  that  "  if  any  person  shall  do  or  perform  any  worldly 
employment  or  business  wnatever  on  the  Lord's  day,  commonly 
called  Sunday,  works  of  necessity  and  charity  only  excepted,  or  shall 
use  or  practise  any  unlawful  game,  hunting,  shooting,  sport  or  diver- 
sion wnatsoever  on  the  same  day,  and  be  convicted  tnereof,  every 
such  person  so  offending  shall  for  ever}'^  such  offence  forfeit  and  pay 
four  dollars,  to  be  levied  by  distress,  or  in  case  he  or  she  shall  refuse 
or  neglect  to  pay  the  said  sum,  or  goods  and  chattels  cannot  be  found 
whereof  to  levy  the  same  by  distress,  he  or  she  shall  suffer  six  days 
imprisonment  in  the  house  of  correction  of  the  proper  county." 
The  4th  section,  which  regulates  the  method  of  procedure,  enacts 
that  if  the  person  convicted  refuse  or  neglect  to  satisfy  the  forfeiture 
immediately  with  costs,  or  produce  goods  and  chattels  whereon  to 
levy  the  forfeiture,  then  "  the  justices  or  magistrates  shall  commit 
the  offender,  without  bail  or  mainprize,  to  the  house  of  correction 
of  the  county  wherein  the  offence  shall  be  committed,  there  to  he 
fed  on  bread  and  water  only,  and  to  be  kept  at  hard  labor,  and  if 
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such  commitment  shall  be  in  any  county  wherein  no  distinct  house 
of  correction  hath  been  erected,  then  the  offender  shall  be  committed 
to  the  common  gaol  of  the  comity." 

The  defendants  were  convicted  under  this  act  of  performing 
worldly  employment  on  the  Lord's  day  by  practising  and  carrying 
on  their  usual  business  as  barbers,  at  their  usual  places  of  business, 
and  having  neglected  to  satisfy  the  forfeiture  or  to  produce  goods 
and  chattels  whereon  to  levy  it,  commitments  were  made  out  against 
them  to  the  county  prison.  The  only  point  arcued  before  me  which 
reauires  any  elucidation  is  that  involved  in  tne  exception  that  the 
defendants  were  committed  to  the  county  prison  instead  of  the  house 
of  correction.  No  question  was  raised  as  to  whether  the  particular 
employment  pursued  is  within  the  act.  It  was  tacitly  admitted  that 
it  was.  The  oojection  that  the  commitment  was  to  the  county  prison 
instead  of  the  house  of  correction  is  answered  by  the  provision  con- 
tained in  the  12th  section  of  the  act  of  June  2,  1871,  '^  to  establish 
and  maintain  for  the  city  of  Philadelphia  a  house  of  correction, 
employment  and  reformation  for  adults  and  minors."  By  this  sec- 
tion it  is  enacted  that  *'  every  adult  person  committed  to  the  house 
of  correction  shall  for  the  first  time  be  committed  for  a  term  not  leas 
than  three  months  nor  more  than  one  year,  for  the  second  not  less  than 
nine  nor  more  than  eighteen  months,  etc." 

It  is  very  clear  from  this  provision  that  no  adult  person  can  be 
committed  to  the  house  of  correction  established  by  the  act  of  1871, 
for  a  shorter  term  than  three  months.  Besides,  the  act  of  1871  par- 
ticularly defines  the  classes  of  uersons  who  are  to  be  committed  to 
that  institution,  and  the  defenaants  do  not  fall  within  any  of  the 
enumerated  classes.  They  are  able-bodied  paupers  and  vagrants, 
habitual  drunkards,  street-walkers  and  disorderly  persons,  minors 
absenting  themselves  from  school,  or  who  shall  disobey  their  pa- 
rents' command,  or  be  found  idle  in  the  streets,  and  all  children  not 
under  sixteen  years  of  age  deserting  their  homes  without  good 
cause,  or  keeping  company  with  dissolute  or  vicious  persons  against 
the  lawful  commands  of  their  fathers,  mothers  or  guardians.  The 
defendants  do  not  fall  within  any  of  these  descriptions.  To  have 
committed  them  therefore  to  the  house  of  correction  would  have 
been  in  plain  violation  of  the  provisions  of  this  act.  It  is  manifest 
therefore  that  there  is  no  house  of  correction  in  this  county  such  as 
is  contemplated  by  the  act  of  1794,  no  house  of  correction  to  which 
it  is  competent  under  existing  laws  for  the  magistrates  to  commit 
an  offender  of  the  class  to  which  the  defendants  belong,  or  for  the 
period  of  confinement  mentioned  in  the  act  of  1794,  viz.,  six  days. 
There  being  ho  such  house  of  correction  in  the  county  the  commit- 
ments were  properly  to  the  county  prison  under  the  express  words 
of  the  act  of  1794. 

Exceptions  dismissed  and  the  convictions  affirmed. 

Lewis  D.  Vail,  Esq.,  for  the  commonwealth. 

James  H.  Shakeitpeare  and  James  H.  Heverin^  Esqs.,  for  defendants. 
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[Leg.  Int.,  Vol.  39,  p.  440.] 

In  the  matter  of  the  Petition  and  Rule  to  revoke  and  vacate  the 
license  granted  to  Hastings  &  Ward,  to  sell  liquors. 

Under  the  act  of  18B1,  a  license  for  the  sale  of  liquor  shall  not  be  granted  to  the  pro- 
prietors of  an^  **  theatre,  circus,  museum  or  other  place  of  amtuement"  The  pro- 
prietors of  "  Ridge  Avenue  Garden  "  held  to  be  within  the  provisions  of  this  statute, 
as  it  is  a  "  place  of  amusement,"  within  the  meaning  of  the  act  The  Quarter  Ses- 
sions has  the  power  under  the  act  of  1854  to  revoke  a  license. 

Opinion  delivered  November  27,  1882,  by 

Thayer,  P.  J. — The  respondents  are  the  proprietors  of  a  place 
situated  at  Nos.  1024  and  1026  Ridge  avenue,  which  thev  call  the 
"  Ridge  Avenue  Garden,"  although  why  it  should  be  called  a  garden 
at  all  does  not  appear,  since  it  contains  neither  trees,  flowers,  plants, 
grass  or  botanical  specimens  of  any  kind,  nor,  in  fact,  anything 
whatever  suggestive  of  horticulture.  It  must  be  therefore  by  some 
figure  of  speech  that  it  is  called  a  garden,  just  as  one  speaks  of  any 
place  of  great  enjoyment  as  a  paradise.  Perhaps  this  is  a  paradise 
to  those  accustomed  to  resort  there.  The  place  itself  consists  of  an 
auditorium  or  audience  room,  having  at  one  end  an  elevated  stage 
with  retiring  or  dressing  rooms  for  the  male  and  female  personators 
of  characters  who  are  represented  upon  the  stage  dressed  in  theat- 
rical costumes,  and  Avho  sing  and  dance  and  do  other  things  for  the 
delectation  of  the  audience  seated  below,  accompanied  by  an  or- 
chestra conveniently  located  in  the  usual  place  below  the  stage. 
The  room  in  which  the  character  representations  are  given  is  en- 
tered from  the  street  through  a  wide  nallway  or  vestibule,  such  as  is 
common  at  places  of  public  amusement,  and  communicates  with  the 
bar-room  of  the  estaolishment  by  a  convenient  passage-way. 

No  admission  fee  was  charged  for  entrance  to  this  place,  but  it 
was  the  custom  of  the  establishment  for  waiters  to  circulate  con- 
stantly among  the  audience  to  receive  their  orders  for  drinks,  which 
they  brought  to  them  where  they  sat,  so  that  they  experienced  at 
the  same  time  the  double  enjoyment  derived  from  the  proceedings 
upon  the  stage  and  the  stimulating  effects  of  the  liquor.  The  place 
was  advertised  by  the  respondents  in  the  amusement  columns  of 
the  city  newspapers  in  the  manner  in  which  such  places  are  usually 
advertised.    The  following  may  serve  as  a  specimen : 

"  Hastings  &  Ward's  Ridge  Avenue  Garden,  Nos.  1024  and  1026 
Ridge  Avenue. — Singing,  dancing  and  boxing  by  the  best  artists  in 
the  city,  in  full  ring  costume — Charles  Mac,  H.  McSorley,  J.  Forsyth 
and  E.  Gaskill,  H.  Graham  and  B.  Burk.  Grand  wind-up  between 
E.  Hastings  and  P.  Herald.  Music  by  a  full  orchestra.  Admission 
free." 

Programmes  of  the  entertainment  in  the  usual  form  of  play-bills 
were  distributed  among  the  audience.  The  entertainment  on  the 
stage  seems  to  have  consisted  chiefly  of  character  representations, 
comic  songs  and  dancing,  to  which  was  added  often  exhibitions  of 
boxing  by  professional  pugilists.  The  following  bill  for  the  14th  of 
November  will  convey  a  correct  idea  of  the  usual  character  of  the 
performances : 
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Hastings  &  Ward's 
Ridge  Avenue  Concert  Garden, 
Nos.  1024  and  1026  Ridge  Avenue, 
Singing  and  dancing  by  the  best  lady  artists  in  the  city. 

Miss  Nelson,  in  her  splendid  selected  songs. 
Miss  Baby  Goodwin,  the  wonder,  in  splendid  selected  songs^ 
Mr.  Bell  CliflFord.    What  is  it  ?    Man  or  woman  ? 
Mr.  Robert  Word,  late  of  the  Barlow  &  Wilson's  Minstrels,  intro- 
ducing his  original  songs  and  dances. 
The  following  well-known  Ixixers  will  appear : 
Simes  Griffen  and  James  Muller,  Harry  Graham  and  Billy  Burk, 
and  a  host  of  others. 
The  grand  wind-up  will  be  between  the  coming  middle-weight 
champions,  Frank  Herald  and  Eklward  M.  Hastings,  in  full  ring 
costume. 

Music  by  a  full  orchestra.     Admission  free. 
The  best  brands  of  wines,  liquors  and  cigars  constantly  on  hand. 
A  cordial  welcome  to  all.    Call  and  see  our  big  bill.    Admission 
free. 

Ward  &  Hastings,  Proprietors. 
November  14,  1882. 

It  does  not  appear  that  any  attempts  at  the  legitimate  drama  were 
ever  made,  ana  the  stage  had  neither  drop-curSsiin,  scenery  or  foot- 
lights. It  is  pJso  due  to  the  respondents  to  say  that  there  Avas  no 
evidence  before  me  of  any  particular  disorder  or  lawlessness  having 
occurred  in  the  place. 

The  questions  to  be  determined  are  whether  the  sale  of  liquors  at 
such  a  place  as  this  is  prohibited  by  the  act  of  May  31, 1881,  and  if 
so,  whether  this  court  has  authority  to  revoke  the  license  for  a  vio- 
lation of  the  law  in  this  particular.  By  the  act  of  1881  it  is  en- 
acted that  '*  no  license  for  the  sale  of  vinous,  spirituous,  malt,  or 
brewed  liauors,  or  any  admixtures  thereof  in  any  quantity,  shall 
be  granteu  to  the  proprietors,  lessees,  keepers,  or  managers  of  any 
tlicatre,  circus,  museum,  or  other  i)lace  of  amusement,  nor  shall  any 
house  be  licensed  for  the  sale  of  such  liquors,  or  any  of  them,  or 
any  admixtures  thereof,  which  has  a  passage  or  communication  to 
or  with  any  theatre,  circus,  museum,  or  other  place  of  amusement, 
anil  any  license  granted  contrary  to  this  act  shall  be  null  and 
void."  The  second  section  makes  it  a  misdemeanor  to  sell  liquor 
in  violation  of  this  act  (P.  L.  162). 

The  place  kept  by  the  respondents  cannot  be  considered  as  prop- 
erly a  theatre,  circus,  or  museum.  Is  it  embraced  by  the  words  of 
the  sUitute,  or  other  place  of  amusement^  and  what  is  the  force  or 
meaning  of  these  general  words?  Plainly,  if  these  words  have  any 
meaning,  operation  is  to  be  given  to  them,  for  it  is  a  cardinal  rule 
of  interpretiition  that  effect  is  to  be  given  to  all  the  words  of  a 
statute  if  possible.  No  words  can  be  dropped  or  omitted  which  by 
any  fair  or  reasonable  construction  have  an  intelligible  meaning  at- 
tached to  them,  for  to  do  so  would  defeat  the  intention  of  the  law- 
giver and  garble  the  statute.    Maledicta  interpretatio  qua  corrodit  viS' 
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cera  texti  is  a  maxim  as  old  as  the  time  of  Lord  Coke.  Every  in- 
terpretation Is  to  be  condemned  which  eats  out  any  material  part 
of  the  text.  These  words,  "other  places  of  amusement,'*  are  as 
much  a  part  of  the  statute  as  the  words,  "theatre,  circus,  and  mu- 
seum." They  enlarge  the  meaning  and  extend  its  scope  beyond  the 
three  special  classes  of  amusement  designated.  They  were  intended 
to  embrace  all  other  things  of  the  saine  kind^  with  die  kinds  specifically 
'mentioned.  The  meaning  is  to  be  gathered  from  the  context,  from 
the  occasion  and  necessity  of  the  law,  from  the  mischief  felt,  and 
the  objects  and  the  remedy  in  view.  The  intention  is  to  be  ascer- 
tained by  what,  in  the  language  of  the  decisions,  is  consonnnt  with 
reason  and  good  discretion  :  10  Co.  57  b. ;  1  H.  Bl.  409 ;  9  Wheaton^ 
189.  Now  it  is  a  rule  of  construction  that  general  words  in  a  stM- 
ute  are  to  be  construed  as  of  the  same  nature  as  the  particular 
words  preceding  them :  Clark  vs.  Gaskarth,  8  Taun.  431 ;  Eex  vs. 
Shrewsbury,  3  B.  &  Ad.  216;  Cokhrock  vs.  Tickel,  4  A.  &  E.  916; 
Kitchen  vs.  Shaw,  6  A.  &  E.  729;  Regina  vs.  Neville,  8  Q.  B.  452; 
Reed  vs.  Ingham,  3  E.  &  B.  889;  London  vs.  Mile  End,  17  Q.  B.  512. 
Where  general  words  follow  an  enumeration  of  particular  cases  the 
general  words  are  to  be  construed  to  embrace  cases  of  the  same 
kind,  and  are  to  be  confined  to  such  cases :  Dwarris,  247. 

It  was  argued  with  great  force  by  the  learned  counsel  for  the  re- 
spondent that  this  is  a  penal  statute,  and  therefore  to  be  strictly 
construed,  and  this  is  undoubtedly  true,  although  it  has  been 
determined  that  the  same  words  in  a  statute  will  bear  different  in- 
terpretations, according  to  the  nature  of  the  suit  or  jjrosecution  in- 
stituted upon  them.  Thus  in  a  suit  for  a  penalty  or  in  a  criminal 
prosecution,  a  more  narrow  construction  may  be  put  upon  the 
words  than  would  be  put  upon  them  in  a  mere  proceeding  to  de^ 
termine  a  right,  although  they  be  the  same  words  of  tlie  same  stat- 
ute: 1  Bl.  Com.  89,  Mr.  Christian's  note.  On  the  other  hand  it  is 
also  a  familiar  principle  that  remedial  laws  are  to  be  so  construed 
as  to  suppress  tlie  misthief  and  advance  the  remedy,  and  this  is  es- 

;)ecially  the  case  with  Jaws  which  have  reference  to  the  public  wel- 
iare,  and  whose  object  is  to  promote  public  peace  and  security,  and 
even  penal  statutes  are  not  to  be  so  strictly  construed  as  to  defeat 
or  seriously  impair  their  objects :  Bartolet  vs.  Achey,  2  Wright,  273 ; 
Stewart  vs.  Hamter,  2  Legal  Op.  146.  Applying  these  familiar  prin- 
ciples to  the  case  in  hand  what  are  we  to  understand  by  the  words 
"  or  other  place  of  amusement "  in  the  act  of  1881  ?  To  discard 
them  entirely  and  to  exclude  them  from  having  any  operative  ef- 
fect would  be  contrary  to  the  fundamental  principles  of  interpreta- 
tion and  to  cripple  the  statute.  It  would  be  for  the  court  to  strik6 
out  from  the  act  something  which  the  legislature  thought  proper  to 
put  into  it,  and  which  they  put  into  it  for  a  purpose.  Yet  we  are 
not  to  extend  the  meaning  beyond  the  plain  intention  of  the  act,  or 
to  make  it  comprehend  cases  which  are  clearly  not  within  its  letteir 
or  its  meaning.  It  is  not  difficult  to  understand  the  object  which 
the  legislature  had  in  view  in  enacting  this  law.  Theatrical  repre- 
sentations and  all  exhibitions  of  a  cognate  character,  whatever  they 
may  be,  have  peculiar  attractions  for  the  young.     It  is  of  great  imJ- 
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portance,  therefore,  that  from  such  places  all  temptations  to  drink 
should  be  excluded.  They  therefore  prohibited  the  sale  of  liquors 
in  all  such  places;  that  is  in  all  places  where  amusements  are  fur- 
nished which  partake  in  any  way  of  a  theatrical  character,  and 
which  supply  the  attractions  for  the  young  which  such  places 
afford.  The  word  amusement  is  not  to  be  interpreted  in  its  broad- 
est and  most  comprehensive  sense,  nor  is  the  act  to  be  applied  to 
every  place  where  entertiiinment,  divers^ion,  recreation,  or  relaxation 
is  had,  but  in  obedience  to  the  principles  of  interpr<^tation  already, 
referred  to,  is  to  be  confined  to  tlie  particular  kinds  of  amusement 
enumerated  in  the  statute  and  those  of  a  kindred  character.  It  has. 
no  application,  in  my  opinion,  to  club-houses  or  beer-gardens  as 
the}'  usually  exist,  where  the  guests,  in  addition  to  refreshments,  are 
regaled  with  music,  or  to  any  other  place  where  mere  music  alone 
is  furnished,  but  it  was  intended  to  embrace  and  clearly  does  em- 
brace such  places  as  that  kept  by  the  respondents,  where  represen- 
tations in  the  nature  of  theatrical  representations  are  exhibited  upoa 
a  stage  by  persons  dressed  up  in  the  costumes  of  actors  and  sur- 
rounded by  many  of  the  accompaniments  and  adjuncts  which  be- 
long to  theatrical  exhibitions.  It  is  not  necessary  that  there  should 
be  either  a  drop-curtain,  or  foot-lights,  or  a  company  of  actors,  or 
regular  plays,  to  bring  it  within  the  words  and  meaning  of  the  act. 
If  the  general  features  of  the  exhibition  are  of  a  theatrical  charac- 
ter, and  the  place  is  one  where  public  amusement  of  that  descrip- 
tion is  supplied  and  liquor  sold,  it  is  within  the  condemnation  of 
the  law,  however  wanting  it  may  be  in  the  more  refined  and  artistic 
features  of  theatrical  entertainments;  and  indeed  is,  for  obviouai 
reasons,  much  more  obnoxious  to  the  law  and  injurious  to  public 
morals  than  either  a  theatre,  a  museum,  or  a  circus  in  which  liquor 
might  be  sold.  Nor  does  it  make  any  difference  whatever  that  no 
price  was  charged  for  admission:  Gregory  vs.  Tuffs,  6  C.  &P.  281; 
Mall  vs.  Greeny  9  Ex.  247 ;  Frailling  vs.  ^Messenger,  16  L.  T.  N.  S.  494. 
The  evil  intended  to  be  restrained  is  the  same  whether  an  ad  mis-; 
sion  fee  is  charged  or  not.  If  anything  it  is  greater  when  admission 
is  gratuitous,  for  the  temptation  to  enter  is  so  much  the  greater. 
From  the  evidence  which  nas  been  presented  to  me  I  entertain  jio 
doubt  that  the  place  kept  by  the  respondents  is  within  the  prohibi- 
tion of  tlie  act,  and  that  the  license  granted  for  it  is,  as  the  act  de- 
clares it  to  be,  "  null  and  void." 

In  regard  to  the  second  question  which  was  argued,  viz.,  the  juris- 
diction and  authority  of  this  court  to  revoke  the  license,  I  may  re- 
mark that  it  is  a  point  which  presents  no  difiiculty,  in  view  or  the 
provisions  of  the  act  of  May  8,  1854,  §  8  (P.  L.  664),  which  ex; 
pressly  enacts :  "  It  shall  be  lawful  for  the  Courts  of  Quarter  Ses- 
sions to  revoke  any  license  they  may  have  granted,  or  that  may 
have  been  granted  under  the  general  law  regulating  licenses  in  the 
city  and  county  of  Philadelphia,  for  the  sale  of  liquors,  whenever 
the  party  holdmg  a  license  shall  be  proved  to  have  violated  any 
law  of  this  commonwealth  relating  to  the  sale  of  liquors,  upon  no- 
tice given  to  the  person  so  licensed."  If  the  first  question  has  been 
correctly  disposed  of,  and  the  place  kept  by  the  respondents  is  a 
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place  in  which  liquor  is  forbidden  to  be  sold  by  the  act  of  1881, 
then  it  is  clear  they  have  violated  the  law,  for  it  is  not  denied  and 
cannot  be  denied  that  liquors  were  constantly  sold  and  drunk  in 
the  auditorium  of  the  place  in  which  they  gave  their  public  exhi- 
bitions as  well  as  at  the  adjacent  bar.  Upon  that  point  the  proof  is 
plenary  and  undeniable.  The  whole  object  of  the  exhibition  was 
to  bring  custom  to  the  bar,  which  was  kept  in  the  place,  to  attract 
people  by  the  theatrical  characterizations,  singing,  dancing,  etc., 
there  exhibited  with  the  expectation  that  they  would  pay  for  the 
amusement  in  the  purchase  of  drinks.  The  conclusive  character  of 
the  authority  conferred  upon  this  court  by  the  act  of  1854  to  revoke 
a  license  for  a  violation  of  the  laws  relating  to  the  sale  of  liquors 
was  plainly  felt  upon  the  argument,  but  it  was  sought  to  be  avoided 
by  assuming  the  position  that  it  is  first  necessary  that  the  party 
should  be  convicted  of  the  breach  of  the  law  after  indictment  and 
trial  for  the  offence.  But  this  position  cannot  be  successfully  main- 
•  tained.  It  is  very  clear  from  the  language  used  that  the  act  of  1854 
was  never  intended  to  have  that  construction  put  upon  it,  and  did 
not  contemplate  a  trial  and  conviction  upon  indictment  before  re- 
voking the  license.  On  the  cdntrafy,  the  intei^tion  was  to  confer 
upon  the  court  the  power  to  act  upon  a  summary  inquiry  and  ex- 
amination of  proofs  presented  to  the  court.  The  words  "  whenever 
the  party  holaing  a  license  shall  ht  proved  to  have  violated  any  law 
of  the  commonwealth  relating  to  the  sale  of  liquors,"  have  reference 
to  proof  to  be  made  before  the  judges  of  the  Court  of  Quarter  Ses- 
sions before  whom  the  inquiry  is  proceeding,  and  not  upon  some, 
other  trial.  There  is  not  a  word  in  the  section  about  indictment 
and  conviction,  and  the  concluding  words  of  the  section,  "  upon  no- 
tice given  to  the  person  so  licensed,"  show  conclusively  that  the  in- 
quiry is  to  be  made  by  the  court,  and  that  the  licensee  is  to  be  per- 
mitted to  come  before  the  court,  and  there  produce  his  evidence  and 
make  his  defence  against  the  revocation  of  his  license.  Tlie  object 
of  the  act  was  to  enable  the  court  to  stop  the  evil  at  once  upon  sat- 
isfactory proofs  being  exhibited  of  the  violation  of  the  law,  and 
considering  the  unrestricted  and  unqualified  character  of  the  present 
license  system  it  is  a  wise  and  wholesome  provision  which  the  court 
is  bound  to  execute  in  every  case  where  a  plain  violation  of  the  law 
is  established  by  the  proofs.  The  present  case  is  of  that  character. 
For  these  reasons  the  court,  notwithjstandipg  the  able  and  ingenious 
argument  made  for  the  respondents,  must  adhere  to  the  decision 
already  reached. 

The  order  heretofore  made  revoking  the  license  will  therefore 
stand  as  the  judgment  of  the  court 

L,  D.  Vail,  Esq.,  for  commonwealth. 

James  H.  Heverin^  Esq.,  for  respondents. 
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Oidtrut  (dottrt  of  %  Mniteb  States. 

EaMem  District  of  Penngylvania, 
[Leg.  Int.,  Vol.  89,  p.  13.] 

The  Society  for  Distressed  and  Decayed  Piixyrs  V8,  The 
{Jteamship  Lord  Clive. 

The  act  of  1803,  of  Pennsylvania,  requires  a  vessel  to  accept  the  first  duly  qualified 
pilot  who  offers  his  services,  and  inflicts  a  penalty  for  refusal. 

In  admiralty. 

The  steamship  Lord  Clive  having  been  spoken  by  the  pilot  boat 
E.  C.  Knight,  was  oflFered  a  pilot  named  Stevens,  wliom  the  master 
refused  to  accept  because  he  liad  never  acted  as  the  pilot  of  an  ocean 
steamer  and  had  not  been  a  first-class  pilot  for  a  full  year.  The 
master  was  then  given  another  pilot  out  of  the  same  boat,  to  whom 
full  pilotage  was  paid.  Thus  suit  was  brought  against  the  steamer 
to  recover  full  pilotage  for  the  society  libellaht,  on  the  ground  that 
she  had  incurred  this. 

Opinion  delivered  January  4, 1882,  by 

Butler,  Dist.  J. — First.  Does  the  act  of  1803  (of  Pennsylvania) 
require  vessels  to  accept  the  first  duly  qualified  pilot  who  otters  his 
services,  and  inflict  the  penalty  of  half-pilotage  for  refusal? 

Second.  What  efiect  has  the  act  of  1851  on  the  claim  involved? 

These  are  the  only  questions  raised  by  counsel ;  and  I  will  con- 
sider no  other. 

The  21st  section  of  the  act  of  1803  authorizes  the  pilot  who  shall 
first  offer  himself,  having  the  proper  license,  to  take  charge  of  the 
vessel.  "  The  pilot  who  snail  first  offer  himself  to  any  inward  bound 
vessel  shall  be  entitled  to  take  charge  thereof,  provided  his  license 
shall  authorize  him  to  pilot  a  ship  or  vessel  of  such  drau:^ht."  The 
right  thus  conferred  on  the  pilot  necessarily  imnoses  on  the  vessel  a 
corresponding  obligiition  to  allow  its  exercise.  The  subsequent  pro- 
vision, inflicting  a  penalty  for  "  refusal  to  accept  a  pilot,"  has  refer- 
ence to  Om  pilot — the  first  duly  qualified,  offering  his  services — 
whether  on  the  vessel's  enierini:  the  bav,  or  at  any  subsequent  time 
before  passin;;  "  Reedy  IsLmd."  The  language  "  if  the  master  or 
commander  shall  refuse  ...  to  receive  a  pilot  duly  qualified," 
clearly  means  if  he  shall  refuse  Uie  pilot  whom  the  statute  has  designated 
to  perform  the  service.  Such  refusal  brings  him  not  only  within  the 
spirit  of  the  statute,  but  also  within  the  letter.  He  has  (in  such 
case)  "refused  to  receive  a  pilot  duly  qualified."  That  he  may  have 
taken  another  is  unimportimt;  the  fact  remains  that  he  has  refused 
to  take  one,  and  the  particular  one  on  whom  the  right  to  perform 
the  service  is  conferred  by  the  statute. 

The  act  of  1851  has  no  effect  on  the  question  under  consideration, 
except  to  increase  the  penalty  for  such  refusal.  It  contiuns  no  re- 
pealing clause,  and  its  provisions  are  entirely  consistent  with  so 
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much  of  the  statute  of  1803  as  imposes  the  obligation  to  accept  the 
first  duly  qualified  pilot  offering  his  services. 

A  decree  must  therefore  be  entered  for  the  amount  claimed. 

A,  E.  Petersmi  and  W.  W,  Wiltbank,  Esqs.,  for  libellant. 

H.  G.  Ward  and  M.  P.  Henry,  Esqs.,  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  13.] 

In  re  Wolfe  &  Co.,  Bankrupts. 

Bankruptcy— A  petition  for  disoharge  under  the  bankrupt  laws  will  not  be  entertained 
when  the  bankrupt  proceedings  have  been  practically  abandoned  and  supplemented 
by  proceedings  under  the  State  insolvent  laws. 

Opinion  delivered  December  14,  1881,  by 

Butler,  Dist.  J.— November  26,  1873,  Erasmus  D.  Wolfe  and 
David  H.  Wolfe  were  adjudged  bankrupts. 

January  19, 1874,  a  meeting  of  creditors  was  held,  and  an  assignee 
elected.  Four  days  later  the  election  was  approved  by  the  court, 
and  the  assignee  required  to  give  security  in  $10,000,  as  suggested 
by  the  register — the  deed  of  assignment  executed  by  the  register 
being  })laced  upon  file.  Here  the  proceeding  terminated.  Nothing 
further  was  done.  The  assignee  neither  ^ave  security  ns  required 
by  the  court,  nor  expressed  acceptance  of  the  trust,  ns  required  by 
the  statute.  The  proceeding,  in  this  incomplete  condition,  came  to 
an  end  by  abandonment. 

A  voluntary  assignment  for  the  benefit  of  creditors  having  been 
made  on  the  24th  of  October,  1873,  the  parties  turned  to  it,  and  pur- 
sued the  remedies  thus  aff'orded,  through  the  instrumentalities  of 
the  State  court.  Between  the  proceeding  on  this  assignment  and 
the  proceeding  in  bankrui)tcy  there  is  no  connection  whatever. 
Findmg  tlie  remedies  afibrded  by  the  State  court  sufficient  for  their 
purposes,  the  parties  contem])lated  no  further  prosecution  of  the 
proceeding  here,  and  permitted  it  to  die  by  inaction.  The  petition 
for  discharge,  filed  four  years  later  (when  creditors  were  pressing  for 
judgment),  had  nothing  whatever  to  rest  upon.  The  attempt  thus 
to  revive  the  defunct  proceeding  was  abortive.  There  was  nothing 
to  revive.  The  proceeding  itself  was  an  abortion,  dying  in  the 
throes  of  birth.  If  it  could  be  regfirded  as  alive,  however,  the  peti- 
tion would  still  have  to  be  dismissed  for  non-compliance  with  the 
bankrupt  laws,  in  prosecuting  the  case.  In  re  Young,  9  Fed.  Rep. 
146,  bears  no  resemblance  to  this  case. 

The  [letition  must  be  dismissed. 

Wiliiam  Morris,  Esq.,  for  bankrupt. 

E.  H,  Well  and  George  Peirce,  Esqs.,  for  creditors. 

[Leg.  Int.,  Vol.  39,  p.  23.] 

In  re  M.  T.  Warne's  Estate. 

The  fhiud  contemplated  by  the  statute  as  a  bar  to  a  bankrupt's  dlachorge  is  fhind  i^i 

fact,  involvinji?  moral  turpitude  and  intentional  wrong. 
A  constructive  Iraud  does  not  bar  a  discharge. 

In  bankruptcy. 
.  The  Merchants'  Bank  of  Easton  had  filed  numerous  specifications 
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of  obiection  to  the  bankrupt's  discharge ;  among  them,  one  charging 
that  he  had  not  kept  proper  books  of  account.  Upon  the  final  ex- 
amination, the  bankrupt  swore  that  he  had  not  kept  such  books,  but 
he  afterward  found  a  proi)erly  kept  cash-book  and  other  books,  from 
which  an  expert  accountant  said  he  could  prepare  proper  accounts^ 
etc.  Upon  tne  petition  of  the  bankrupt,  the  roister  reopened  the 
case,  admitted  this  testimony,  and  reported  to  the  court  in  con- 
formity with  the  bankruptcy  act  in  all  respects,  except  in  this,  that 
the  bankrupt  had  not  delivered  a  horse,  phaeton  and  harness,  which 
was  claimed  by  tiie  bankrupt's  daughter.  Both  the  Merchants' 
Bank  and  the  bankrupt  excepted  to  the  action  and  report  of  the 
register,  and  the  bank  filed  additional  specifications  at  bar  against 
the  discharge,  on  the  ground  that  the  bankrupt  had  sworn  falsely 
when  he  said  that  he  had  not  kept  proper  books  of  account. 

Hon.  W.  W,  Schuyler  and  Messrs.  Sharp  &  Alleman,  for  bank^ 
nipt : — 

1.  It  is  first  to  be  noted  that  the  burden  of  proof,  in  passing  upon 
objections  to  discharge,  is  on  the  creditor:  Blumenstiel's  Bank- 
ruptcy, 512, 523, 528,  and  cases :  In  re  Boyle,  3  B.  R.  782 ;  In  re  Noo- 
nan,  3  B.  R.  267. 

2.  Fraudulent  intent  cannot  be  presumed,  but  must  be  proved : 
Kerr  on  Fraud  and  Mistake,  382;  Bear's  EstaU,  10  P.  F.  Smith,  430; 
Commonwealth  vs.  Erie  and  Pennm/lvania  Railroad,  24  P.  F.  Smith,  94. 

3.  The  fraud  charged  must  be  actual  fraud — a  constructive  fraud 
does  not  bar  discharge :  Neal  vs.  Clark,  5  Otto,  704. 

4.  A  constructive  fraud  cannot  be  taken  advantage  of  by  the  asr 
signee,  and  even  if  the  bankrupt  did  give  the  horse,  phaeton  and 
harness  to  his  daughter,  without  open  and  notorious  delivery,  and 
exclusive  possession,  the  assignee  could  not  recover  them  :  Sharp  vs. 
Warehouse  Co.,  14  Phila.  419;  Steioart  vs.  Ptatt,  38  Legal  Intell.  118. 
Even  if  the  property  should  be  recoverable  by  the  assignee,  its  omis- 
sion from  the  schedule  would  not  necessarily  bar  discharge :  In  re 
Michener,  No.  1831,  U.  S.  D.  C,  E.  D.  Pa. 

5.  The  act  of  concealment  must  be  wilful  and  purposely  comr 
mitted  to  bar  discharge:  Blumenstiel,  511,  top  and  cases;  Blumen* 
stiel,  511,  foot  and  cases ;  In  re  Wyatt,  2  B.  R.  288,  a  case  very  much 
like  the  one  at  bar,  per  Ballard,  D.  J.  (Kentucky). 

6.  There  was  no  intent  to  conceal  the  property,  as  is  shown  by  all 
the  circumstances. 

W.  D,  Luckenbach,  Esq.,  for  Merchants'  Bank: — 

1.  The  horse,  etc.,  being  in  the  possession  of  bankrupt's  daughter, 
a  minor,  living  with  her  father,  and  single,  it  is  to  be  presumed  that 
the  title  is  that  of  the  bankrupt. 

2.  His  continuing  his  old  business,  after  failure,  in  name  of 
daughter,  and  the  purchase  of  much  of  the  bankrupt's  property 
by  the  wife  and  mother-in-law,  all  lend  countenance  to  the  alleged 
fraud. 

3.  He  swore  that  he  had  not  kept  proper  books  of  account,  and 
afterwards,  when  he  finds  them  to  be  necessary  to  his  discharge, 
produces  them.  This  was  a  false  and  fraudulent  oath,  and  bars  dis- 
charge, i 
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Opinion  delivered  January  10,  1882,  by 

Butler,  Dist.  J. — The  register  finds  that  the  bankrupt  was  guiltj 
of  fraud,  in  failing  to  deliver  to  his  assignee  a  horse,  phaeton  and 
harness,  as  charged  in  the  specification,  and  that  he  is  not  therefore 
entitled  to  a  discharge. 

It  is  probable  the  register  i&  right  in  finding  that  this  property 
belonged  to  the  bankrupt,  and  should  have  been  returned  to  the 
assignee,  but  we  cannot  accept  his  conclusion  that  the  failure  to  re- 
turn it,  standing  alone,  shows  such  fraud  as  forbids  the  bankrupt's 
discharge. 

The  most  reasonable  inference  from  the  facta  is,  that  he  did  not 
know  it  should  be  returned — that  he  believed  it  to  be  his  daughter's. 
Accepting  the  creditors'  allegation  that  he  had  given  it  to  her,  it  was 
hers  as  res|>ect8  everybody  but  creditors.  To  hold  that  he  was  fa- 
miliar with  the  law  on  the  subject,  and  consequently  knew  that  the 
Eroperty  should  be  returned,  would  not  be  justifiable.  At  most^ 
is  failure  to  return  it  should  be  regarded  as  a  mistake.  As  respects 
the  question  of  discharge,  such  a  mistake  is  unimportant  The 
transfer  to  the  daughter  may  have  amounted  to  a  constructive 
fraud;  hut  the  failure  to  deliver  to  the  assignee  through  want  of 
knowledge  would  hardly  amount  even  to  this.  The  fraud  contem- 
plated by  tlie  statute  as  a  bar  to  the  bankrupt's  dischar;?e,  however, 
IS  fraud  in  fact,  involving  moral  turpitude — intentional  wrong: 
Neal  vs.  Clark,  5  Otto,  704;  Sharp  vs.  Warehouse  Cb.,  14  Phila.  419; 
Stewart  vs.  PlaU,  38  I^gal  Intell.  118;  In  re  Wj/aU,  2  B.  R  280;  Blu- 
menstiel,  5U. 

The  register's  act  in  reopening  the  case  and  admitting  further 
proof  was  right. 

The  specifications  subsequently  prepared,  and  allowed  to  be  filed 
on  the  argument,  should  have  been  filed  while  the  matter  was  before 
the  register  and  been  reported  upon  by  him.  In  the  absence  of  a 
report  they  ctmnot  be  satisfactorily  considered,  and  we  do  not  think 
the  case  should  be  kept  open  by  another  reference.  I  may  say, 
however,  that  I  do  not  find  in  the  case  anything  to  sustain  these 
specificiitions.  No  motive  is  suggested,  or  can  be  discovered,  for  the 
fidse  swearing  attril)uted  to  the  bankrupt.  His  testimony  was  di- 
rectly against  himself.  The  only  admissible  inference  is  that  he  was 
laboring  under  a  misapprehension,  eitlier  as  respects  the  question 
propounded,  or  the  facts  of  which  he  spoke.  Nor  does  it  appear 
that  he  had  any  motive  to  conceal  his  books.  They  contiuned 
nothing  that  could  be  used  against  him,  so  far  as  appears,  and  their 
production  was  essential  to  his  own  case.  I  find  no  satisfactory 
evidence  that  he  was  guilty  of  wilful  neglect  or  misconduct  respeci- 
ing  his  books. 

[Leg.  Int.,  Vol.  39,  p.  82.] 

W.  H.  Blumer's  Estate. 

There  wns  a  debt  proyen  against  the  separate  estate  of  Jesse  M.  Line,  one  of  the  hank- 
rui>ts  l»y  >iary  L.  Line,  his  wife,  for  $.59,3T9.09.  This  ehiim  was  objected  to  by  the 
assignet*,  uiidt^r  the  |>rovi8ioiis  of  section  5()81  of  the  revised  xtatntcs,  and  testimony 
taken  in  support  thereof.  The  piincipal  witness  was  Jesse  M.  Line,  the  bankrupt, 
and  husband  of  tiie  claimant. 
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The  register  held  that  Mrs.  Line  was  the  creditor  of  her  hasband's  estate  for  the  ex- 
tent f»f  the  principal  for  certain  securities  converted  by  him  which  belonsed  to  his 
wife,  bat  that  the  claim  for  interest  and  rents  collected  by  the  husband  be  disal- 
loweid.  That  $13,090,  the  value  of  100  shares  of  the  Allentown  bank,  transferred 
by  the  husband  at  the  time  the  market  price  was  $130,  but  which  were  refused  by 
the  wife  upon  the  bank  going  into  liquiaation  a  short  time  afterward,  should  be  de- 
ducted. It  being  inferrra  by  the  register  that  she  must  have  known  and  approved 
of  the  transfer  before,  and  tnat  if  the  bank  had  not  failed  there  would  have  been 
no  question  as  to  her  consent  and  approval  of  the  transfer.  To  this  report  excep- 
tions were  filed  by  the  assi^ee  and  by  Mrs.  Line. 

The  court  allowed  the  exception  of  Mrs.  Line  as  to  the  100  shares  of  bank  stock,  and 
confirmed  the  re^rt  as  to  the  other  poiuts. 

In  bankruptcy.  Opinion  delivered  January  10, 1882,  by 
Butler,  Dist.  J. — When  the  exception  filed  by  Mrs.  Line  was 
firdt  heard,  her  counsel  relied  so  confidently  on  the  position  that 
the  bank  stock  (if  accepted  by  her)  must  be  regardea  as  collateral 
iecwriiy  for  her  debt  simply,  leaving  the  original  obligation  or  lia- 
bility of  her  husband  unaffected,  that  the  <j|uestion  of  acceptance  was 
scarcely  referred  to.  This  view  seemed,  virtually,  to  be  acquiesced 
in  by  counsel  on  the  other  sida  Eby,  EkecxUor^  vs.  Hoopes,  38  Leg. 
Int  317,  just  published,  was  supposed  to  covern  the  case.  On 
incjuirv  by  the  court  whether  the  principle  there  involved  was  ap- 
plicable to  transfers  (by  a  debtor  to  his  creditor)  of  tangible 
property,  such  as  horses,  merchandise,  bank  stock  and  the  like,  or 
only  to  transfers  of  bills,  notes,  bonds,  and  other  similar  promises 
and  obligations  to  pay  money,  the  case  was  again  heard,  and  on 
this  second  hearing  counsel  for  the  acceptor  further  contended  that 
there  is  no  sufficient  evidence  of  her  acceptance  of  the  stock. 

A  careful  examination  of  the  case  has  satisfied  me  that  this  latter 
position  is  well  taken.  I  have  looked  through  the  testimony  in  vain 
for  any  satisfactory  evidence  of  such  acceptance.  Mr.  Line  testifies 
in  substance  that  he  did  not  inform  her  of  the  transfer  until  after 
the  bank^s  failure,  and  that  she  then  declined  to  accept.  The  regis- 
ter says,  "  That  she  must  have  known  earlier  of  the  transfer,  and 
consented  to  it,  scarcely  admits  of  doubt,  considering  the  relations 
between  the  parties."  There  is  nothing  whatever  to  support  this 
inference,  except  the  fact  that  the  parties  are  husband  and  wife. 
This,  standing  alone,  would  be  insufficient,  even  in  the  absence  of 
the  husband's  testimony,  just  cited.  He  may  have  told  her  of  it 
earlier  than  he  states,  or  he  may  not.  In  the  absence  of  his  testi- 
mony, it  would  be  little  more  probable  that  he  did  than  that  he  did  not. 
He  seems  to  have  taken  possession  of  her  property,  and  dealt  with 
it  as  he  pleased,  without  regard  to  her  wishes  or  interests.  When 
danger  threatened,  and  he  resolved  to  make  such  reparation  as  a 
transfer  of -the  stock  would  afford,  he  may  have  informed  her  of  it; 
but  in  view  of  the  circumstances — his  embarrassment  and  excite- 
ment at  the  time,  and  the  very  brief  period  between  the  transfer  and 
the  bank's  failure — ^it  is  about  as  probable  that  he  did  not.  To  infer 
that  he  did,  and  that  she  accejjted,  against  his  sworn  statement  to 
the  contrary,  as  a  basis  for  charging  her  with  $13,000,  would  certainly 
be  too  dangerous  to  be  justifiable,  in  any  view  that  can  be  taken  of 
the  case.  We  agree  with  the  register  that  she  would  no  doubt  have 
accepted  if  informed  before  the  bank's  failure,  and  that  she  certainly 
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would  have  availed  herself  of  the  benefit  of  the  transfer  if  the 
stock  had  proved  valuable.  This,  however,  does  not  tend  to  prove 
that  she  was  informed,  and  is,  therefore,  unimportant  to  the  inquir}\ 
The  register's  mind  was  doubtless  influenced  by  tl)e  verdict  of  the 
jury,  on  this  question,  in  the  Circuit  Court,  in  another  case.  We 
have  nothing  to  do,  however,  with  that  finding,  and  do  not  even 
know  on  what  it  was  based.  The  record  in  that  case  is  not  evi- 
dence here. 

This  view  of  the  facts  renders  a  decision  of  tha  legal  question 
unimportant.  It  may  not,  however,  be  improper  to  say,  that  if  the 
case  turned  upon  a  solution  of  this  question,  Mrs.  Line  would  be 
in  great  danger  of  having  to  account  for  the  stock. 

P,  K,  Erdman  and  John  Rupp^  Esqs.,  for  Mary  L.  Line. 

W.  D,  Luckenbdch  and  Thos,  B,  Melzger,  Esqs.,  for  assignee. 

[Leg.  Int.,  Vol.  39,  p.  83.] 

In  re  Furness,  Ash  &  Co. 

The  purchase  of  an  interest  in  an  insolvent  firm  (although  the  insolvency  was  not 
known  to  the  purchaser  at  the  time),  which  afterward  became  bankrupt,  renders 
the  purchaser  liable  for  the  firm-debts. 

In  bankruptcy.    Opinion  delivered  Jammry  31,  1882,  by 

Butler,  Dist.  J. — The  court  agrees  with  the  register,  tliat  the 
transaction  between  E.  L.  Brinley  and  James  T.  Purness  and 
Joshua  P.  Ash,  was  a  Hale  of  the  former's  interest  in  the  property 
and  effects  of  the  firm  of  Furness,  Brinley  &  Co.,  for  the  sum  of 
twenty-five  thousand  dollars,  and  such  further  sum  as  the  interest 
might  prove  to  be  worth  on  accurate  ascertainment  (if  it  should  l>e 
so  found  to  be  worth  anything  more).  The  purchasers  elected  to 
take  the  risk  of  paying  $25,000,  upon  the  knowledge  they  then  had, 
and  bound  themselves  absolutely  for  this  sum.  Viewed  in  the 
light  of  surrounding  circumstances,  the  paper  is  susceptible  of  no 
other  construction.  This  arrangement,  of  course,  contemplated  the 
payment  of  the  firm-debts  by  the  purchasers,  in  connection  with 
the  remaining  members  of  the  partnership. 

The  exceptions  are  therefore  dismissed  and  the  report  confirmed. 

K  H.  Sharpless,  Esq.,  for  Penn  National  Bank. 

H.  G,  Ward,  Esq.,  for  assignee. 

[Leg.  Int.,  Vol.  SO,  p.  92.] 

The  Sloop  Nanticoke  r«.  The  Bark  Milligan  and  the  Tug  Brazil. 
The  Bark  Milligan  vb.  The  Sloop  Nanticoke. 

Where  a  collision  resulted  partly  from  the  neellgence  of  a  schooner  in  anchoring  near 
the  middle  of  a  narrow  channel  and  partly  from  negligence  on  the  part  of  a  tng 
and  bark  in  not  keeping  off,  where  there  was  room  to  do  so,  by  the  exercise  of 
proper  care,  the  court  allowed  half  damages  and  half  costs  to  the  libellant  in 
eacn  case. 

Opinion  delivered  February  17,  1882,  by 

Butler,  Dist.  J. — These  cases  arise  out  of  one  transaction — in- 
volve the  same  facts — and  will  be  disposed  of  together. 
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That  each  party  was  in  fault,  I  have  no  doubt — the  sloop  for  ly- 
ing at  anchor  where  she  did,  the  bark  and  tug  for  failing  to  keep 
offi 

While  the  sloop  was  not  lying  upon  the  range  of  lights,  she  was 
dangerously  near  it— subjecting  passing  vessels  to  the  exercise  of 
unusual  care.  The  position  was  not  forced  upon  her ;  she  might 
have  anchored  lower  down  (before  reaching  it,  or  by  floating  back 
when  the  tide  turned).  She  would  thus  have  been  out  of  the  way, 
and  out  of  danger,  tier  anchorage  so  near  the  centre  of  a  narrow 
channel  was  inexcusable.  The  suggestion  that  she  could  not  safely 
float  back — ^that  the  absence  of  wind  rendered  her  helpless — is  un- 
supported by  the  facts,  and  entitled  to  no  weight. 

Her  fault  in  this  respect,  however,  does  not  excuse  the  tug  and 
bark,  for  running  into  her.  They  had  ample  room,  with  the  ob- 
servance of  proper  caution,  to  pass  in  safety— probably  on  either 
side,  certainly  to  the  eastward.  The  exact  width  of  the  channel 
cannot  be  ascertained  from  the  testimony ;  none  of  the  witnesses 
know  it.  Those  called  by  the  sloop  sup|x>se  it  to  be  three  or  four 
hundred  feet,  while  those  called  by  the  other  side  suppose  it  to  be 
about  one  hundred  and  fifty  feet  The  statements  of  these  wit- 
nesses show  that  they  are  simply  guessing.  While  the  actual  width 
is  doubtless  much  greater,  we  may  safely  assume  it  to  be  one  hun- 
dred and  fifty  feet.  As  before  stated,  the  sloop  was  slightly  ofi*  the 
centre,  westward,  leaving  at  least  eighty  feet  clear,  eastward.  Tliat 
this  space  was  amply  sufficient,  with  the  exercise  of  proper  care,  to 
admit  .of  safe  passage,  would  seem  to  be  clear;  and  is  so  stated  by 
the  assessors  (^whose  answers  are  attached).  The  collision  was, 
therefore,  the  result  of  carelessness  on  both  sides.  That  the  sloop 
was  at  anchor  may,  possibly,  not  have  been  discoverable  at  any  great 
distance.  It  was  known,  however,  that  she  was  virtually  becalmed 
and  motionless,  from  the  time  she  came  in  view.  That  there  was 
not  wind  sufficient  to  propel  her  the  witnesses  all  agree.  The 
answers  of  the  assessors  render  it  unnecessary  to  say  more. 

Half  damages  and  half  costs  will  be  allowed  to  the  libellant,  in 
each  case. 

To  Captains  Hkwitt  and  Teal: 

Gentlemen :  Please  furnish  me  written  answers  to  the  following 
interrogatories : 

First,  Was  the  anchorage  selected  by  the  sloop  Nanticoke — very 
near  the  centre  of  the  channel  at  "  Schooner  Ledge  Shoals" — a  safe 
and  proper  one  ? 

Could  she  have  safely  floated  back  towards  the  side  of  the  chan- 
nel below  when  the  tide  changed  ? 

Second,  Supposing  the  sloop  to  have  been  a  little  to  one  side  of 
the  centre  of  tne  channel,  westward,  leaving  eighty  feet  clear,  east- 
ward, should  the  tug  and  bark  have  passed  safely  ? 

If  you  answer  they  should,  please  read  the  testimony  of  the  pilot 
and  master  in  charge,  and  say  wherein  they  failed  in  care  and  duty 
— I  enclose  this  testimony. 

William  Butler,  District  Judge. 
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To  the  Honorable  William  Butler,  Judge  of  the  District  Court 
of  the  United  States  in  and  for  the  Eastern  District  of  Pennsyl- 
vania : 

The  undersigned  'herewith  respectfully  submit,  in  compliance 
with  your  request,  our  answers  to  your  interrogatories  respecting 
the  sloop  Nanticoke  and  bark  Eliza  B.  Milligan. 

First  The  anchorage  selected  by  the  sloop,  as  stated  in  this  inter- 
rogatory, was  neither  a  safe  or  proper  one  to  make,  as  her  position 
in  such  a  narrow  channel  would  make  it  difficult  for  vessels  to  pass 
with  safety,  and  extremelv  so  for  those  of  heavy  draft,  such  as 
are  European  steamers  and  vessels  of  that  class. 

When  the  tide  commenced  to  run  she  could  have  tripped  her 
anchor  and  dropped  below  or  into  shallow  water,  where  siie  would 
have  been  safe  and  out  of  the  way  of  passing  vessels. 

Second.  A  passage  of  eighty  feet,  to  the  eastward  of  the  sloop, 
allowed  ample  room  for  the  tug  and  bark  to  pass  in  safety,  if  the 
proper  care  and  judgment  were  used  that  is  necessary  in  navigating 
such  channels. 

The  testimony  of  the  pilot  and  master  in  charge  of  the  bark 
shows  a  want  of  proper  care  and  iudgment  in  not  deciding  and 
shaping  her  course  to  the  eastward  before  getting  to  within  seventy- 
five  or  one  hundred  feet  of  the  sloop,  although  she  was  seen  when 
half  a  mile  or  more  away. 

Respectfully  submitted, 

Geo.  T.  Hewitt, 
Jacob  Teal. 
Philadelphia,  February  14,  1882. 

J,  Warren  Oovlston,  Esq.,  for  the  Nanticoke. 
C.  GibbonSy  Jr.,  Esq.,  for  the  Milligan. 
Henry  Flanders,  Esq.,  for  the  Brazil. 

[Leg.  Int.,  Vol.  39,  p.  92.] 

Peter  Hagan  vs,  William  Brockie  and  The  American  Steam- 
ship Company. 

The  owners  of  docks  that  have  been  dredged  are  not  insurers  that  the  dock  is  free 
flrom  obstructions ;  they  are  only  bonnd  to  the  observance  of  proper  care.  Dredging 
is  the  universal  method  of  removing  obstructions.  There  is  no  custom  which  en- 
joins the  inspection  of  a  newly  dredged  dock. 

Opinion  delivered  February  17,  1882,  by 

Butler,  Dist.  J. — The  libellant's  case  rests  on  his  allegation  of 
negligence.  The  respondents  were  not  insurers ;  but  were  bound  to 
the  observance  of  proper  care. 

Does  the  evidence  snow  that  either  of  them  failed  in  this? 

The  dock  was  dredged  immediately  before  the  barge  entered. 
This  is  not  only  the  usual,  but  the  universal  method  of  removing 
obstructions  and  rendering  the  channel  safe.  How  then  can  the 
respondents  justly  be  charged  with  negligence?  As  respects  Mr* 
Brockie,  the  libellant  has  undertaken  to  show  actual  knowledge  of 
danger.    But  even  if  the  testimony  appealed  to  is  credited,  it  falls 
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short  It  shows  notice  simply  that  the  barge's  master  believed  a 
newly  dredged  dock  unsafe,  for  such  vessels.  This  was  of  no  im- 
])ortance,  and  the  master  was  justified  in  disregarding  it,  unless  the 
belief  corresponds  with  common  experience.  The  libellant  has, 
however,  produced  testimony  to  show  that  it  does  correspond  with 
such  experience — that  freshly  dredged  docks  are  frequently  found 
to  be  unsafe  for  the  entrance  of  barges,  and  that  this  is  so  well  un- 
derstood that  they  are  commonly  subjected  to  inspection  before 
such  vessels  enter.  Tlie  testimony,  when  all  considered,  in  my 
judgment,  does  not  sustain  the  position.  Its  weight,  I  believe,  is 
clearly  the  other  way.  A  number  of  witnesses,  of  very  large  ex- 
perience, testify  that  they  never  heard  of  such  danger,  and  that 
docks  are  never  inspected  after  dredging — except  to  ascertain  the 
depth  of  channel.  It  is  probably  true,  as  stated  by  one  of  the  libel- 
lant's  witnesses  (Patrick  Powderly),  that  bargemen  entering  such 
docks  use  their  poles  to  feel  for  obstructions.  Tliis  is  the  kind  of 
priBcaution,  says  this  witness,  that  is  taken,  and  that  it  is  the  only 
precaution  he  has  known.  It  was  resorted  to  by  the  barge  in  this 
instance ;  but  unfortunately  the  disarranged  pile  was  not  discovered: 
Under  the  circumstances  shown,  and  in  view  of  common  usa^e  and 
experience  respecting  the  cleansing  of  docks,  it  would  be  unreason- 
able to  hold  the  respondents  guilty  of  negligence.  They  had  no 
reason  to  apprehend  the  displacement  of  tlie  pile;  it  was  a  very 
extraordinary  circumstance — not  to  be  anticipated — and  the  injury 
resulting  from -it  was,  therefore,  one  against  which  proper  care  would 
not  guard.  To  hold  the  respondents  liable  under  such  circum« 
stances  would  be  to  make  tliem  insurers. 

This  view  of  the  case  renders  an  examination  of  other  questions 
discussed  unimportant. 

The  libel  must  be  dismissed. 

George  P,  Rich,  Esq.,  for  libellant. 

Messrs.  Carter^  Henry  &  Ward^  for  the  respondents. 

[Lej?.  Int.,  Vol.  39,  p.  120.] 

AocAME,  Owner  of  Bark  Nipoti  Accame,  vs.  Gill  &  Fisher, 

Limited. 

When  an  offer  of  a  vessel  is  made  by  the  owner  to  a  shipper,  with  an  excention,  or 
other  chanf^  from  a  previous  offer  which  the  parties  have  Imd  under  consideration, 
it  should  appear  that  the  difference  between  the  two  offers  was  bronfjht  clearly  to 
the  mind  of  the  shipper.  Otherwise  it  will  be  inferred  that  he  was  justified  iii  re* 
garding  the  second  merely  as  a  renewal  of  the  first. 

In  admiralty.  Opinion  delivered  March  17,  1882,  by 
BuTLKR,  DiST.  J. — The  alleged  contrnct  is  not  satisfactorily  nroved. 
The  contracting  parties  were  Mr.  Gardeicke,  the  libellant's  broker, 
and  Mr.  Baker,  of  the  respondent's  firm.  That  Mr.  Gardeicke  in- 
tended to  inform  Mr.  Baker  that  Rouen  was  to  be  excluded  from  the 
voyage,  and  believes  he  did  so,  is  clearly  shown  by  his  subsequent 
conduct,  as  well  as  by  his  testimony  taken  in  the  case.     But  it  is 

Suite  as  clearly  shown  by  the  testimony  of  Mr.  Baker,  and  his  con- 
uct  at  the  time  of  the  transaction,  and  immediately  after,  that  he 
was  not  so  informed.    Mr.  Gardeicke  may  have  mentioned  the  sub- 
28  Vol.  15. 
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ject,  but  Mr.  Baker  cannot  have  understood  him.  His  telegrams 
of  the  same  day,  and  his  refusal  to  sign  the  written  charter-party 
containing  the  exclusion,  a  few  hours  after  the  conversation,  render 
this  quite  clear.  The  previous  offer  of  the  vessel  without  the  exclu- 
sion of  Rouen,  made  it  necessary  to  bring  the  proposed  change  in 
this  regard  very  distinctly  to  Mr.  Baker's  mind.  Although  the  offer 
had  not  been  accepted,  Mr.  Baker  w^as  justified  in  regarding  Mr. 
Gardeicke's  subsequent  proposition  as  a  renewal  of  it,  in  the  ab- 
sence of  specific  information  to  the  contrary  ;  and  this  information 
I  am  satisfied  Mr.  Baker  did  not  receive,  however  much  Mr.  Gar- 
deicke  may  have  intended  and  sought  to  convey  it. 

This  view  of  the  facts  renders  an  examination  of  other  questions 
discussed  unnecessary.  There  w'lis  no  contract;  and  the  fact  that 
the  writing  signed  by  libellant  remained  for  some  time  in  respon- 
dent's possession,  under  the  circumstances  shown,  is  unimportant 
The  libellant  was  fully  informed,  from  the  outset,  that  it  would  not 
be  signed,  and  knew  that  it  was  at  his  disposal. 

A  decree  must  be  entered  dismissing  the  libel,  with  costs  to  re- 
spondent. 

Henry  Flanders  and  Edxcard  F,  Pugh,  Esqs.,  for  libellant. 

R,  C.  McMurtrie,  Esq.,  for  respondent. 

[Leg.  Int.,  Vol.  39,  p.  150.] 

Harding  et  al.  vs.  The  International  Navigation  Company. 

It  is  quite  well  settled  in  this  country,  that  each  carrier  on  a  through  bill  of  lading  is 
liable  only  as  respects  his  own  line,  in  the  absence  of  different  understanding.  In 
a  case  where  the  carriage  waa  on  a  through  bill  from  Antwerp  to  Boston,  via  Phila- 
delphia, and  the  goods  were  damaged  while  beinic:  transported  from  Girard  Point  to 
the  Boston  steamer  on  lighters  in  charge  of  a  third  party  :  Hfld^  that  respondent 
had  no  more  control  over  the  agencies  employed  between  Girard  Point  and  the 
steamship  company's  wharf,  than  over  those  employed  between  the  latter  point  and 
Boston,  and  was  not  resiK)nsible  for  damage  incurred  while  the  goods  were  within 
control  of  such  agency. 

Opinion  delivered  April  10,  1881,  by 

Butler,  Dist.  J. — KTotwithstanding  the  existence  of  contrary  de- 
cisions, it  is  quite  well  settled  in  this  country,  that  each  carrier  on 
a  through  bill  of  lading  is  liable  only  as  respects  his  own  line,  in 
the  absence  of  different  understanding.  Such  different  understand- 
ing may  be  shown,  however,  either  by  express  contract,  or  the  ex- 
istence of  circumstances  from  which  it  should  be  inferred  :  Lawrence 
on  Carriers,  sec.  24 ;  Redfield  on  Carriers,  sec.  180.  That  such  is  the 
rule  in  the  Federal  courts  is  shown  by  Railroad  Co,  vs.  Pratt,  22  Wal- 
lace, 123. 

In  our  case  the  carriage  was  on  a  through  bill  from  Antwerp  to 
Boston,  via  Philadelphia.  The  respondents*  line  (to  which  the  Ned- 
erland  belonged)  terminated  at  Philadelphia,  from  which  point  the 
transportation  was  to  be  continued  by  water  or  rail,  and  necessarily 
through  the  agency  of  other  carriers.  From  Philadelphia  to  Bos- 
ton, therefore,  respondents'  relation  to  the  shippers  was  not  that  of 
carriers,  unless  they  contracted  to  assume  it.  In  the  absence  of 
such  contract  they  were  forwarders,  simply.  As  before  stated,  such 
a  con  tract  may  be  shown  by  express  stipulation,  or  by  inference  from 
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circumstances.  Here  there  was  no  express  stipulation  to  this  eflfect 
There  are  circumstances  (such  as  collecting  freight  in  advance  for 
the  entire  route,  etc.)  which,  standing  alone,  might  justify  an  infer- 
ence that  the  respondents  contracted  as  carriers  throughout.  But 
such  inference  is  completely  repelled  by  the  terms  of  the  bill  of 
lading.  The  respondents,  unwilling,  as  it  appears,  to  trust  their  re- 
sponsibility respecting  the  transportation  b.eyond  Philadelphia,  to 
the  conclusion  of  law  before  stated,  or  to  incur  the  danger  of  infer- 
ences of  fact  such  as  have  just  been  referred  to,  expressly  stipulated 
that  "  The  responsibility  of  each  carrier  shall  be  limited  to  each 
line,"  and  that  "  in  case  any  loss,  detriment  or  damage  done  to,  or 
sustained  by  any  of  the  property  herein  receipted  for,  during  such 
transportation,  wliereby  any  legal  responsibility  shall  or  may  be  in- 
curred, that  company  shall  alone  be  answerable  therefore  in  whose 
actual  custody  the  same  may  be  at  the  time  of  happening  of  such 
loss  or  damage."  However  significant  the  circumstances  referred 
to  might  be  in  the  absence  of  tliis  stipulation,  with  it  thev  are  un- 
important. Nothing  is  letl  to  inference.  That  this  stipulation  en- 
counters no  legal  objection  is  plain.  It  corresponds,  as  we  have  seen, 
with  a  legal  presumption. 

The  case  of  Hooper  vs.  WeUs^  Fargo  &  Oo.j  27  Cal.  11,  cited  by  the 
libellant,  contains  nothing  new.  The  defendant,  an  express  com- 
pany, was  a  carrier  throughout  the  journey.  Not  only  did  it  under- 
take to  deliver  to  the  consignee,  but  the  carriage  was  over  its  own  route 
the  entire  disUince,  and  the  property  was  in  the  fiands  of  its  oicn  mes- 
senger when  lost.  That  it  did  not  own  or  control  the  vessel  on  which 
the  messenger  travelled  was  unimportant.  The  defendant  limited 
its  responsibility  by  stipulating  that  it  was  a  *'  forwarder,"  simply ; 
and  the  construction  of  this  stipulation  gave  rise  to  the  only  ques- 
tion in  the  case.  It  was  construed  to  have  the  same  effect  as  the 
ordinary  stipulation  required  by  carriers  against  risks  peculiar  to 
their  obligation,  relieving  them  from  everything  save  the  conse- 
(]^uences  of  negligence.  This  the  court  held  to  have  been  the  inten- 
tion of  the  parties,  saying,  "The  stipulation  simply  means  that  the 
defendant  would  not  assume  the  extraordinary  responsibility  of 
common  carriers  and  become  insurers.  .  .  .  There  is  no  stipulation 
against  negligence  on  the  part  of  defendants  or  their  employes  in 
transmitting  the  goods.  The  limit  is  fixed  by  reference  to  another 
class  of  bailees,  .  .  and  the  meaning,  as  we  construe  it,  is  that  the 
defendants  will  be  governed  in  respect  to  liability  by  the  same  rules 
as  are  applicable  there— to  forwarders."  The  court  further  says  the 
printed  words  in  the  Contract  "  not  to  be  liable  beyond  our  route," 
are  inapplicable  and  without  effect,  because  "  the  defendants'  route 
extendea  the  whole  distance."  The  case  I  repeat  contains  nothing 
new. 

It  is  urged,  however,  that  a  distinction  should  be  made  between 
the  carriage  from  Girard  Point  (where  the  Nederland  discharged)  t<]! 
the  Boston  Steamship  Company's  wharf— three  miles  distant — and 
the  carriage  thence  to  Boston ;  that  the  former,  at  least,  was  by  the  re- 
spondents, through  their  agents;  and  as  the  negligence  complained 
of  occurred  here  they  are  responsible.     I  cannot,  however,  adopt 
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this  view.  That  the  merchandise  was  carried  between  these  points, 
in  "  lighters,"  is  of  no  consequence.  It  was  not  ordinary  lighterage 
service.  It  was  a  carriage  by  water,  over  a  necessary  part  of  the 
route  to  Boston.  That  the  appropriate  vessels  were  "  lighters  "  is 
unimportant.  The  respondents  had  no  line  over  this  part  of  the 
route.  Thej^  did  not  do  the  carrying,  and  had  no  means  of  doing 
it.  It  was  just  as  necessary  to  forward  by  other,  independent  car- 
riers, here,  as  over  the  balance  of  the  route  to  Boston.  The  distance 
has  no  influence  on  the  question.  Patterson  &  Sons,  to  whom  the 
merchandise  was  delivered,  are  reputable  transporters,  wholly  inde- 
pendent of  the  respondents,  having  appropriate  vessels,  for  the  service 
required,  plying  between  these  i)oints.  The  respondents,  therefore, 
were  justified  in  making  delivery  to  them  ;  and  they  were  no  more 
the  respondents'  agents  than  was  the  Boston  Steamship  Company, 
in  the  subsequent  transportation.  They  are  distinctly  within  the 
terms  of  exemption  quoted  from  the  bill  of  lading,  and  as  distinctly 
within  its  spirit.  The  respondents  were  unwilling  to  assume  the 
duties  and  responsibilities  of  carriers  where  they  had  not  the  means 
of  carriage,  and  could  not  therefore  control  the  agencies  employed. 
To  guard  against  misconception  they  had  this  inserted  in  the  con- 
tract. They  had  no  more  control  over  the  agencies  employed  between 
Girard  Point  and  the  steamsliip  company's  wliarf  than  over  those 
employed  between  the  latter  point  and  Boston.  Appeal  is  made  to 
the  interest  manifested  by  respondents  in  the  transportation  by  the 
"lighters,"  as  evidence  of  tlieir  understanding  of  the  contract.  If 
the  contract  was  open  to  the  interpretation  chiimed,  and  this  mani- 
festation of  interest  stood  alone,  it  might  be  entitled  to  some  weight. 
The  contract,  however,  is  not  open  to  such  interpretjition ;  and  if  it 
were  the  respondents'  correspondence  at  the  time  shows  that  they 
did  not  so  understand  it.  The  interest  manifested,  therefore,  must 
be  attributed  to  the  respondents'  zeal  in  the  shippers',  or  consignees', 
welfare. 

The  libel  must  be  dismissed  with  costs. 

John  D.  Brf/nnt  and  Henry  FlnndcrSy  Esqs.,  for  libellant. 

Morton  P.  Henry  and  R.  C.  McMurtrie^  Esqs.,  for  respondents. 

[Leg.  Int.,  Vol.  30,  p.  160.] 

The  Pierrepont  vs.  The  Mary  Morgan. 

In  a  case  of  maritime  collision  an  examination  of  the  testimony  showing  that  both 
vessels  were  in  fault,  a  decree  for  half  damages  was  entered. 

Opinion  delivered  March  31,  1882,  by 

Butler,  Dist.  J. — These  cases  exhibit  a  large  amount  of  conflict- 
ing evidence — the  testimony  of  many  witnesses  being  irreconcila- 
ble. 

A  careful  examination  has  satisfied  me  that  both  vessels  were  in 
fault.  The  course  of  each  was  near  the  centre  of  the  channel,  and 
they  were  consequently  approaching,  virtually,  "  head  on."  What 
the  several  witnesses  say  respecting  the  position  of  range  lights,  and 
the  situation  of  the  vessels,  before  danger  was  apprehend^,  is  not 
entitled  to  much  weight.    There  was  nothing  to  call  attention  to 
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the  subject,  or  calculated  to  impress  the  mind  respecting  it.  The 
probability  is  that  each  vessel  was  steering  by  the  range  lights,  on  a 
course  near  the  centre  of  the  channel ;  and  this  is  strengthened  by 
the  circumstances  of  the  case. 

The  fault  of  the  Morgan  consisted  in  failing  to  discover  that  the 
Pierrepont  was  in  motion,  until  close  upon  her.  She  had  seen  the 
lattcr's  mast-head  light  at  a  considerable  distance,  and  discovering 
no  other,  supposed  her  to  be  at  anchor.  Resting  too  confidently 
upon  this,  she  failed  in  the  observance  of  proper  care  to  ascertain 
its  correctness.  Such  care  would  have  discovered  other  lights,  and 
revealed  the  fact  that  she  was  in  motion.  It  is  quite  probable  that 
these  lights  could  not  be  seen  when  the- mast  light  first  came  into 
view — either  on  account  of  their  situation,  or  their  imperfect  condi- 
tion. That  they  were  in  imperfect  condition,  I  have  no  doubt 
Proper  vigilance,  however,  would  have  discovered  them ;  for  it  is 
reasonable  to  believe  that  they  could  have  been  seen  at  a  considera- 
ble distance,  notwithstanding  the  partial  smoking  of  the  glass.  The 
officers  and  lookout  appear  to  have  been  careless.  When  the  con- 
clusion was  reached,  on  discovering  the  mast-head  light,  that  the 
Morgan  was  stationary,  it  was  resolved  to  pass  to  the  eastward,  and 
no  pains  whatever  were  taken  as  they  approached  to  ascertain 
whether  the  conclusion  was  correct  or  not. 

The  fault  of  the  Pierrepont  consisted:  First,  in  failing  to  have 
her  sidelights  in  proper  condition.  I  cannot  doubt  that  they  were 
burning;  but  I  think  it  is  reasonably  certain  that  they  were  ob- 
scured by  smoke.  Second,  in  failing  to  signal  the  Morgan  as  early 
as  should  have  been  done.  She  saw  this  vessel  when  distant;  and 
while  she  was  coming  almost,  if  not  quite,  directly  in  front,  no  sig- 
nal was  given  until  she  had  approached  so  near  that  collision  was 
probably  inevitable.  I  am  satisfied  the  signal  was  immediately 
obeyed  by  porting  the  Morgan's  helm,  and  reversing  the  engine. 
Nothing  more  was  possible ;  and  yet  the  vessels  came  together  before 
the  Morgan's  head  could  be  turned.  The  testimony  of  the  Pierre- 
pont, that  the  Morgan  was  at  a  safe  distance  when  signalled,  and 
changed  her  course  several  times  afterwards^  turning  to  the  east  im- 
mediately before  the  collision,  thus  causing  it,  is  not  only  in  con- 
flict with  the  testimony  of  the  Morgan,  but  is  so  opposed  to  all  rea- 
sonable inferences  as  to  be  incredible.  Aware  of  the  danger,  and 
porting  her  wheel  to  avoid  it — why  should  she  change  her  course  at 
the  critical  moment,  and  thus  imperil  herself  as  well  as  the  Pierre- 
pont? Whether  the  collision  might  still  have  been  avoided  at  the 
time  of  signalling,  if  the  Pierrepont  had  reversed  her  engine  as  the 
Morgan  did,  is  open  to  doubt.  The  experiment  should  have  been 
tried.  The  condition  of  her  bell-wire,  however,  rendered  this  im- 
practicable. Whether  fault  should  be  attributed  to  her  on  this  ac- 
count need  not  be  considered. 

The  foregoing  is  a  statement  of  conclusions  merely ;  and  I  shall 
attempt  nothing  more.  An  analysis  of  the  mass  of  conflicting  tes- 
timony would  be  of  little  value ;  while  its  preparation  would  re- 
quire more  time  than  I  have  to  spare. 

A  decree  for  half  damages  will  be  entered. 
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/.  Warren  CouUton,  Esq.,  for  Pierrepont. 

H.  G.  Ward  and  Morton  P.  Henry^  Esqs.,  for  Morgan. 

[Leg.  Int.,  Vol.  39,  p.  150.] 

McBride^  Master,  vs.  The  Atlee. 

The  bark  Atlee  went  to  pier  37,  South  Wharves,  for  the  purpose  of  discharging;  it 
appears  that  libel  Ian  t*s  lighter  had  sunk  there  some  six  days  previous,  and  had 
not  been  raised,  although  ample  time  had  elapsed,  and  libellant  had  been  notified 
to  take  up  his  boat.  Two  origs  had  lain  at  this  pier  prior  to  the  coming  of  the 
bark  and  since  the  lighter  had  sunk. 

Hddy  that  the  libellant  cannot  recover.  His  sunken  barge  obstructed  the  channel, 
and  it  was  his  duty  therefore  to  remove  her  speedily.  After  sufficient  time  for  this 
hud  elapsed  she  might  have  been  treated  as  a  nuisance. 

Opinion  delivered  -4pnZ  3,  1882,  by 

Butler,  Dist.  J. — The  libellant  cannot  recover.  His  sunken 
barge  obstructed  the  channel.  It  was  his  duty  therefore  to  remove 
it  speedily.  After  a  sufficient  time  for  this  had  elapsed,  I  incline  to 
believe  the  vessel  might  have  been  treated  as  a  nuisance.  I  think 
the  authorities  cited  in  respondent's  statement  of  law  support  this 
view.  It  is  not  necessary,  however,  to  decide  this  point.  The  delay, 
coupled  with  the  fact  that  another  vessel,  the  Havana,  had  in  the 
meantime  rested  upon  the  barge,  and  as  probably  did  some  mis- 
chief as  the  Atlee,  has  rendered  ascertainment  of  the  injury  inflicted 
by  the  latter  impracticable.  This  having  resulted  from  the  libellant's 
negligence  he  must  bear  the  consequences.  The  respondent  must 
not  be  subjected  to  the  danger  of  guessing,  thus  rendered  necessary. 
That  there  was  very  great  delay  in  removing  the  barge  is  not  open 
to  doubt.  She  could  have  been  raised  in  twenty-four  hours ;  and 
yet  it  was  on  the  sixth  day  after  she  sank  that  the  Atlee  entered  the 
dock.  The  failure  of  those  whom  the  libellant  employed  does  not 
excuse  him.  It  is  not  doubted  that  he  could  have  had  the  work 
done  within  forty-eight  hours,  if  he  had  displayed  the  energy  and 
vigilance,  which  his  duty  required.  That  the  Havana  rested  upon 
the  barge  in  advance  of  the  Atlee  can  only  be  questioned  by  imput- 
ing perjury  to  a  witness,  who  appears  to  be  disinterested. 

A  decree  must  be  entered  dismissing  the  libel,  with  costs. 

George  P,  Rich,  Esq.,  for  libellant. 

Curtis  lUton  and  Henry  Flanders,  Esqs.,  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  160.] 

Bellevow,  Master,  etc.,  vs.  The  Sebastian  Bach. 

Admiralty — Towage  contract.  A  vessel  under  contract  of  towage  with  a  tug,  and  the 
tug  iiaving  agreed  to  wait  whUe  it  protected  its  bows  from  the  ice  by  "sheathing," 
the  tow  is  Dound  to  be  ready  without  any  unnecessary  delay.  But  due  diligence 
does  not  require  the  tow  to  work  all  night. 

The  libellant  claimed  for  towage  and  unnecessary  detention  of 
his  tug.  The  respondent  has  oflFered  to  pay  the  towage  bill,  but  re- 
sisted the  demand  for  detention,  because, 

1.  When  the  contract  for  towage  was  made,  it  was  understood 
that  the  bark  was  to  stop  at  the  Breakwater  long  enough  to  allow 
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her  to  put  on  sheathing.  This  work  was  begun  without  delay, 
prosecuted  with  all  practicable  expedition,  and,  when  completed, 
the  bark  at  once  announced  her  readiness  to  proceed;  there  was 
no  unnecessary  detention. 

2.  The  bark  was  ready  for  the  start,  and  so  informed  the  tug 
the  first  time  she  came  alongside  for  tliat  purpose. 

3.  If  the  agreement  was  to  start  at  8  a.  m.,  the  tug  is  responsible 
for  the  breach  of  that  agreement.  She  was  then  at  Ix?wes  pier,  one 
and  one-lialf  miles  off,  and  did  not  come  to  the  bark  until  11  a.  m., 
when  she  was  told  that  the  bark  was  ready  to  proceed. 

4.  The  only  detention  was  caused  by  a  gale,  for  which  the  bark 
was  in  no  way  responsible. 

Opinion  delivered  3farch  21,  1882,  by 

Butler,  Dist.  J. — The  claim  is  not  sustained  by  the  evidence.  At 
the  outset  it  rested  on  an  express  contract  to  be  ready  to  start  next 
morning  at  three  o'clock.  Failing  in  this  it  is  now  put  upon  an 
implied  contract  to  be  ready  within  a  reasonable  time,  and  an  alle- 
gation that  the  respondent  was  not  so  ready.  It  certainly  was  his 
duty  to  suffer  no  unnecessary  delay  in  getting  ready.  But  the  evi- 
dence fails  to  show  that  he  did  suffer  any  unnecessary  delay.  To 
discuss  it  would  be  useless.  It  is  true  that  the  Whiting,  who  en- 
tered the  Breakwater  near  the  same  time  with  the  Bach,  got  ready 
much  earlier — working  until  about  twelve  o'clock  at  night.  She 
was  a  smaller  vessel,  however,  and  had  all  her  preparations  made 
for  the  work  when  she  entered,  while  the  Bach  had  to  seek  and 
procure  materials.  But  that  it  is  not  usual  to  make  such  haste,  and  do 
such  work  at  niglit,  as  the  Whiting  did,  would  seem  to  be  shown  by 
thelibellant's  witness  Minford,master  of  the  W^hiting's  tug.  He  says : 
"The  Whiting  sheathed  that  night,  because  I  told  the  captiiin  the 
way  the  weather  was  I  thought  if  he  would  sheath  his  vessel  that 
night  he  would  get  up  without  trouble,  and  make  an  early  start  in 
the  morning,  which  he  did."  If  the  habit  or  custom  was  to  do  this 
work  at  night,  Mr.  Minford  would  have  expected  it  to  be  done,  and 
said  nothing  on  the  subject.  He  clearly  recognized  the  option  of 
the  Whiting  to  do  it  or  not.  That  the  libellant  did  not  expect  the 
work  on  the  Bach  to  he  done  earlier  than  it  was,  would  seem  quite 
clear  from  his  failure  to  hurry  it  up.  or  complain  at  the  time. 

Although  the  compensation  for  towing  is  included  in  the  suit,  the 
only  subject  of  controversy  is  the  one  dincussed.  The  respondent 
has  at  all  times  been  willing  to  pay  this  compensation,  and  the  libel- 
lant has  so  understood.  It  is  not  very  important  whether  a  tech- 
nical tender  was  made  or  not.  It  was  the  demand  for  alleged  de- 
tention, alone,  that  caused  the  litigation.  While  tlieretore  the 
libellant  must  have  a  decree  for  the  towage,  the  respondent  should 
have  costs.  He  has  succeeded  as  respects  the  only  subject  in  con- 
troversy. 

H,  G.  Ward,  Esq.,  for  libellant. 

Curtis  Tilton  and  Henry  Flanders,  Esqs.,  for  respondent. 
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[Leg.  Int,  Vol.  39,  p.  ISO.] 

The  Schooner  Jos.  H.  Huddell,  Jr.,  vs.  The  Barken  tine  Ralph 

M.  Hayward. 

In  case  of  a  collision  at  sea,  full  damages  will  not  be  awarded  when  the  evidence 
shows  that  the  libel lant  was  in  fault  as  well  as  the  respondent. 

A  failure  to  keep  a  pro{>er  look-out,  whereby  the  libellant  failed  to  discover  the  re- 
spondent until  a  collision  was  imminent,  is  such  contributo''/  negligence  as  will 
justify  an  award  of  only  half  damages. 

hen  a  collision  has  occurred  it  is  the  duty  of  each  vessel  to  make  an  effort  to  as- 
certain the  extent  of  the  injury  to  the  other  and  the  necessity  for  help. 

Opinion  delivered  April  21,  1882,  by 

Butler,  Dist.  J. — The  libellant  has  the  burden  of  proof.  The 
testimony  is  in  direct,  irreconcilable  conflict.  If  the  liboUant's  is 
true  she  was  free  from  fault,  and  her  antagonist  \yholly  blamable ; 
if  the  respondent's  is  believed  she  was  blameless  and  the  libellant 
alone  in  fault. 

It  is  quite  clear  the  respondent  had  the  right  of  way.  She  was 
close  hauled,  and  on  her  starboard  tack.  It  was  therefore  the 
libellant's  duty  to  keep  out  of  her  why,  and  hers  to  hold  her 
course. 

The  case  havinoc  been  heard  during  the  jury  period  of  the  Circuit 
Court,  and  an  early  decision  being  required  by  the  peculiar  circum- 
stances of  the  case,  I  have  time  to  do  no  more  than  indicate  tlie 
grounds  on  which  the  decree  rests. 

While  it  may  be  irreconcilable  with  the  libellant's  testimony,  the 
conclusion  is  reasonable,  from  all  tlie  evidence,  that  the  parties 
when  first  aware  of  each  other's  presence  were  meeting  very  nearly 
head  on.  The  look-out  of  the  libellant  was  deficient  (while  the 
character  of  the  night  and  weather  demanded  unusual  vigilance), 
and  the  respondent  consequently  was  not  seen,  I  believe,  \mtil  the 
vessels  were  near  together.  It  seems  quite  probable,  and  I  believe 
it  to  be  a  fact,  that  when  the  libellant  ported  her  helm  and  changed 
her  course  she  was  brought  across  the  respondent's  bows,  in 
dangerous  proximity.  She  was  in  fault,  therefore,  in  failing  to  dis- 
cover the  respondent  as  early  as  she  should  have  done,  and  in  failing 
to  keep  off.  What  her  witnesses  say  respecting  lights,  distances, 
and  positions  of  the  respective  vessels,  ana  the  theory  upon  which 
her  case  is  rested  by  counsel,  cannot  be  accepted.  They  are  not  only 
inconsistent  with  probabilities,  but,  as  the  assessors  report,  are 
actually  disproved  by  the  collision  itself.  As  these  gentlemen  say, 
no  collision  could  have  taken  place  if  the  facts  were  as  here  sUited ; 
that  it  was  a  nautical  impossibility. 

I  find,  however,  that  the  respondent  also  was  in  fault.  Notwith- 
standing the  character  of  the  night  and  weather,  her  officers'  con- 
duct shows  great  want  of  vigilance.  Three  men  alone  were  on  deck 
at  the  time ;  the  captain  and  mate  both  being  below.  When  the 
light  was  seen  the  captain  was  not  called,  and  the  second  mate,  who 
was  on  deck,  appears,  from  his  conduct,  to  have  been  reckless  or 
incompetent.  While  the  look-out,  who  saw  what  was  necessary  to 
be  done,  gave  the  proper  order  to  the  man  at  the  wheel,  the  mate 
countermanded  it,  and  brought  the  vessel  farther  up  into  the  wind, 
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the  direct  tendency  of  which  was  to  render  the  collision  inevitable. 
It  is  in) probable  that  the  vessel  made  material  headway  in  this  new 
direction,  but  the  change  of  course  necessarily  tended  to  the  result 
which  followed.  I  do  not  think  it  can  properly  be  said  that  the 
vessel  was  actually  in  peril  when  this  cliange  was  made.  It  is  quite 
clear  that  if  the  order  given  by  the  look-out  had  been  obeyed  the 
collision  would  have  been  avoided.  It  is  true  the  libellant  should 
not  have  made  any  change  in  the  respondent's  course  necessary, 
but  in  view  of  the  night  and  weather,  and  other  attendant  circum- 
stances, it  certainly  was  the  respondent's  duty  to  execute  the 
manoeuvre  ordered  by  the  look-out.  Furthermore  it  cannot  be 
known  that  the  libellant  would  not  have  escaped,  notwithstanding 
her  fault,  if  the  respondent  had  not  made  the  blunder. 

Her  conduct  iu  going  off  without  ascertaining  the  extent  of  in- 
jury inflicted  wjis  also  inexcusable.  The  circumstances  were  such 
as  to  justify  serious  apprehension  for  the  libellnnt's  safety.  It  was 
her  duty,  therefore,  to  ascertiiin  the  extent  of  the  injurv,  and  the 
necessity  for  help,  or  the  absence  of  it,  before  pursuing  her  course. 
In  view  of  the  tacts  the  libellant  should  have  a  decree  for  half 
damages. 

1.  Suppose  the  courses  and  positions  of  the  respective  vessels  to 
have  been  such  as  the  libellant  states,  and  as  his  counsel  illustrated 
on  the  blackboard  in»  your  presence,  could  the  collision  have  oc- 
curred ? 

If  you  answer  that  it  could  not,  give  your  reasons  fully  for  this 
conclusion. 

2.  May  the  difference  in  the  direction  of  the  wind  stated  by  the 
parties  be  reconciled  by  the  fact  tluit  the  vessels  were  running  in 
opposite  directions — in  other  words,  if  the  libellant  found  the 
wind  as  she  states  would  the  respondent  probably  find  it  as  she 
describes? 

3.  Was  there  any  excuse  for  the  order  given  by  the  bark's  mate 
turning  the  vessel  farther  up  into  the  wind  ?  How  do  you  explain 
the  mate's  conduct  in  this  respect? 

Captains  Hewitt  and  Norgrave  will  oblige  me  by  furnishing  writ- 
ten answers  to  the  foregoing  questions. 

Wm.  Butler,  District  Judge. 

To  the  Honorable  William  Butlek,  Judge  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania: 
In  answer  to  3'our  interrogatories  in  the  case  of  Huddell  vs.  Hay- 
ward,  we  beg  r<'Sf)ectfully  to  answer  : 

1.  That  we  have  no  hesitation  in  saying  the  collision,  under  the 
circumstiinces  as  stated  by  the  libellant,  could  not  have  occurred, 
for  the  reasons  that  the  schooner  steering  N.  E.  by  N.,  making  a 
green  light  two  points  on  her  starboard  bow,  shows  that  she  has 
passe<l  the  line  on  which  that  vessel  was  steering,  and  also  shows 
that  that  vessel  must  be  steering  to  the  southward  of  S.  W.  by  W., 
for  if  steering  up  this  high  both  lights  would  be  seen,  and  if  any 
higher,  the  red  alone ;  therefore  the  schooner  had  passed  the  line 
of  all  danger,  and  her  course  was  constantly  increasing  the  distance. 
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When  the  schooner  hauled  up  N.  by  E.,  bringing  the  green  light 
four  points  on  the  lee  bow,  she  would  be  increasing  the  distance 
more  rapidly. 

The  wind,  as  stated,  being  N.  W.,  the  bark  could  head  W.  S.  W., 
if  the  wind  and  sea  were  moderate,  but  being  stormy,  blowing  a 
gale,  and  she  being  under  short  canvas  and  light,  she  would  vnry 
and  fall  off  a  point  to  leeward,  and  would  make  one  if  not  two 
points  leeway,  which  would  give  her  a  course  of  S.  W.  to  S.  W.  by 
S.  through  the  water. 

2.  The  apparent  diflference  in  the  direction  of  the  wind  between 
N.  W.  and  W.  N.  AV.  is  only  two  points,  and  to  two  vessels  steering 
in  opposite  directions  their  velocity  would  make  the  wind  appear 
more  ahead,  especially  when  blowing  heavily,  and  would  account 
for  that  difference. 

3.  The  bark  being  by  the  wind  on  the  starboard  tack,  having  the 
right  of  way,  we  see  no  excuse  for  putting  the  helm  down,  as  it 
would  tend  to  shoot  her  up  to  windward  and  across  the  schooner's 
track.  If  she  had  kept  her  course  the  probability  is  she  would  have 
gone  clear,  for  by  her  luffing  in  the  wind  she  barely  managed  to  hit 
the  schooner. 

After  her  luffing,  when  she  would  lose  her  way,  it  would  t;ike 
some  time  for  her  to  get  sufficient  headway  for  the  helm  to  act  to 
keep  her  off. 

The  action  of  the  mate  we  cannot  understand,  as  when  the  light 
was  seen  and  likely  to  come  near,  it  was  certainly  his  duty  to  have 
called  the  captain  and  let  him  do  what  manoeuvring  he  thought 
necessary.  His  action  seems  to  have  been  without  any  thought  or 
even  ordinary  judgment. 

Respectfully  submitted, 

George  T.  Hewitt. 

ThOS.  A.  NORGRAVE. 

Philadelphia,  April  20,  1882. 

[Leg.  Int.,  Vol.  39,  p.  181.] 

United  States  vs.   Tobey. 

No  deductions  can  be  made  from  the  result  of  a  fiale  of  effects  of  a  deceased  seaman, 
on  account  of  any  claim  due  the  vessel  by  the  de(*eased ;  the  whole  amount  so 
realized  should  be  paid  to  the  United  Stiites  shipping  commissioner. 

Action  of  debt.  This  cause  is  heard  on  the  motion  of  the  defend- 
ant's counsel  for  judgment  for  the  defendant  non  obstante  veredicto  on 
the  points  of  charge  presented  and  reserved  by  the  court  after  argu- 
ment by  counsel  of  the  respective  parties. 

Gen.  William  L.  James,  shipping  commissioner,  having  been 
called  by  the  United  States,  testified  as  follows: 

Peter  Rouel,  a  seaman  on  the  ship  Santa  Clara,  during  a  voy- 
age from  San  Francisco  to  Queenstown  died.  He  had,  at  the  time 
of  his  shipment  at  San  Francisco,  received  $75  advance  wages. 
After  his  death  his  effects  were  sold  by  the  master  according  to  law 
at  the  mast.  At  this  sale  liis  effects,  including  a  $20  gold  piece  in 
decedent's  possession,  amounted  to  $49.60.  The  master  stated  the 
seaman's  accounts  as  follows: 
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Amount  of  advance $75.00 

Duration  of  service  one  montli  and  twenty-one  days  at  $25  per  nioutli    42.50 

32.50 

Amount  received  from  effects... 49.60 

Amount  due  ship 32.50 

Paid  to  shipping  commissioner $17.10 

I,  as  shipping  comuiissioncr,  claim  that  the  master  should  have 
paid  to  me  the  sum  of  $49.60,  without  any  deduction  whatever. 

Point  reserved  as  follows  : 

If  the  court  shall  he  of  opinion  that  the  master  should  have  paid 
the  whole  sum  of  $49.60  to  the  shij)ping  commissioner  for  payment 
into  court,  then  judgment  on  the  verdict  to  be  entered  for  the 
United  States  for  the  sum  of  $50,  otherwise  verdict  and  judgment 
for  the  defendant 

Oral  oj>inion  of  the  court  (reduced  to  writing  by  the  clerk)  as 
follows,  filed  February  27,  1882. 

The  point  cannot  be  sustained,  and  judgment  must  be  entered 
for  the  plaintiff  on  the  verdict.  The  language  "the  total  amount 
of  deduction,  if  any,  to  be  made  therefrom,"  found  in  specifica- 
tion 3d  of  section  4538,  applies  only  to  ivagcs  due  the  deceased 
mentioned  in  this  specification.  The  proceeds  of  the  effects  of  the 
deceased  must  be  paid  to  the  shipping  commissioner  or  accounte<l 
for,  as  provided  by  the  section.  No  deductions  from  such  proceeds 
can  be  made  on  account  of  any  claim  due  the  vessel  by  the  de- 
ceased. 

The  question  stated  in  the  opinion  of  the  district  judge  was 
argued  also  before  Circuit  Court  Judge  McKennan,  as  it  on  a  writ 
of  error  from  the  Circuit  Court,  who  said: 

I  am  entirely  satisfied  that  the  judgment  directed  by  the  district 
judge  is  right,  and  therefore  concur  with  him  in  the  construction 
given  to  the  act  of  Congress. 

John  K.  Valentine,  Esq.,  for  the  United  States. 

H,  R.  EdmundSj  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  191.J 

WlLTJAM   H.   BlUMER   &   Co.'s   EsTATE. 

In  a  bankruptcy  proceeding  where  there  are  joint  and  several  estates  and  joint  and 
several  creditors,  the  costs  should  be  ap|K)rtioned  to  the  resi>ective  estates |>ro  rata^ 
the  net  proceeds  of  each  estate  having  been  ascertained. 

In  bankruptcy.     Opinion  delivered  May  3,  1882,  by 
Butler,  Dist.  J. — Important  questions  discussed  by  counsel  (re- 
specting the  effect  of  section  thirty-six  of  the  bankrupt  act)  may 
be  passed  by,  in  this  case. 

Where  joint  and  separate  assets  are  realized,  and  may  be  dis- 
tributed to  creditors  of  the  respective  estates,  it  cannot,  of  course, 
be  doubted  that  the  rule  of  "joint  to  joint,  and  separate  to  sepa- 
rate," applies.  In  this  case  joint  as  well  as  separate  assets  were  real- 
ized.     More  than  three  thousand  dollars,  over  the  cost  of  real- 
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ization,  were  received  by  the  assignee.  A  part  of  this  we  think 
might  have  been  distributed  to  creditors.  If  it  had  been,  or  the 
account  had  been  closed  witli  the  sum  in  hand,  it  is  not  pretended 
that  the  joint  creditors  could  share  in  the  separate  estates.  Can  it 
be  that  an  expenditure  of  the  money  on  tlieir  account,  in  a  vain 
(though  doubtless  proper)  endeavor  to  obtain  more,  changes  the 
rule  of  distribution?  Such  a  view  would  seem  unreasonable;  and 
especially  so  in  this  case,  where  the  money  was  expended  in  a  fruit- 
less effort  to  transfer  to  them  the  exclusive  enjoyment  of  the  very 
property  now  in  controversy.  Although  defeated  in  this,  the  money 
was  very  profitably  spent,  for  the  joint  creditors,  if  by  such  expend- 
iture they  have  acquired  a  right  to  share  this  property.  We  do  not 
think,  however,  they  have. 

But  if  this  were  otherwise  the  provision  respecting  costs  and  ex- 
penses, contained  in  the  section  (26th),  when  applied  here,  leaves  a 
similar  balance  of  joint  estate.  The  assignee  is  required  to  "  keep 
separate  accounts  of  the  joint  stock  or  property  of  the  copartner- 
shin,  and  of  the  separate  estate  of  each  member  thereof,  and  after 
deducting  from  the  whole  amount  received  by  the  assignee  the 
whole  amount  of  expenses  and  disbursements,  the  net  proceeds  of 
the  joint  estate  shall  be  apportioned  to  pay  the  creditors  of  the  co- 
partnership, and  the  net  proceeds  of  the  separate  estate  of  each 
partner  shall  be  appropriated  to  pay  his  separate  creditors."  This 
requires  an  ascerUiinment  of  the  net  proceeds  of  each  estate,  by 
means  of  the  deduction  specified — in  other  words,  by  apportioning 
the  entire  costs  to  the  respective  estates  pro  rata — the  only  method 
whereby  the  provision  can  be  carried  out:  Smith  vs.  Smith,  13  N.  B. 
R.  500.  In  a  majority  of  cases  such  apportionment  of  costs  is  just 
and  equitable.  When  apj)lied  here,  as  before  remarked,  a  consider- 
able balance  of  joint  estate  is  left  for  distribution.  That  the  per- 
centage to  creditors  may  be  inconsiderable,  is  unimportant.  The 
register  will  tlierefore  deduct  the  costs  and  expenses  as  herein  in- 
dicated, distributing  the  balance  of  joint  assets  to  joint  creditors, 
and  of  separate  assets  to  separate  creditors. 

It  is  proper  to  say  tliat  Circuit  Judge  McKennan,  who  sat  with 
the  district  judge,  concurs  in  this  opinion. 

W.  D,  Luckeiihach  and  T.  B,  Metzger,  Esqs.,  for  assignee. 

John  D.  Stiles,  Edward  Harvey,  R,  E,  Wright,  Jr,^  P.  K.  Erdman^ 
R,  C.  McMurtrie  and  John  Rupp^  Esqs.,  for  creditors. 

[Leg.  Int.,  Vol.  39,  p.  200.] 
LiPPiNcoTT,  Master,  vs.  Steamship  PoTTSvn.LE. 

It  was  gross  necrlidrence  to  intrust  the  "look-out"  of  a  steamer  in  a  fog  to  an  inex- 
perienced boy;  at  such  a  time,  the  course  being  along  the  coast,  all  the  watch 
should  constitute  a  look-out. 

Opinion  delivered  May  5,  1882,  by 

Butler,  Dist.  J. — The  burden  of  proof  is  on  respondent.  Hav- 
ing run  the  libellant  down,  she  must  prove  it  was  not  her  fault. 
The  answer  charges  it  to  libellant's  failure  to  signal.  On  the  argu- 
ment it  was  attributed  to  this  cause,  and  to  inevitable  accident. 
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I  cannot  doubt  that  the  schooner  signaled,  as  required  by  law. 
Her  testimony  puts  this  beyond  question. 

That  the  accident  was  inevitable  I  do  not  believe.  It  mny 
properly  be  attributed,  I  think,  to  want  of  care  in  respondent.  Tlic 
circumstances  were  such  as  to  call  for  the  higliest  aegree  of  vigil- 
ance. A  dense  fog  prevailed,  the  sea  was  roilgh,  and  the  respon- 
dent was  steaming  on  one  of  the  most  frequented  parts  of  the  Atlan- 
tic coast — momentarily  liable  to  find  vessels  directly  in  her  way. 
That  she  was  not  vigilant  is  clear.  At  the  time  of  collision  the 
only  person  forward,  on  deck,  was  a  boy  of  sixteen  years,  with  no 
experience,  having  been  upon  the  water  but  a  few  weeks.  To  in- 
trust the  responsible  and  (Iclicatc  duty  of  look-out,  in  such  weather, 
and  in  such  a  place,  to  this  raw  youth,  was  culpable  negligence.  It 
is  said,  however,  that  this  had  no  influence  upon  the  result,  or  acci- 
dent;  that  he  saw  the  schooner  as  early  as  she  could  be  seen  through 
the  fog,  and  heard  her  horn  as  soon  as  it  was  blown.  If  this  were 
true,  the  fact  would  remain  that  respondent  had  been  negligent  of 
a  most  important  duty,  under  circumstances  requiring  the  greatest 
care,  justl v  casting  serious  doubt  over  the  entire  defence.  I  do  not, 
however,  believe  it  is  true.  An  experienced  seaman,  alive  to  the 
dangers  of  the  situation,  and  the  necessity  for  extraordinary  vigil- 
ance, would  doubtless  have  discovered  the  schooner's  presence  in 
time  to  avoid  the  collision.  In  respect  to  speed  also,  I  believe  the 
respondent  failed  in  duty.  It  cannot  well  be  doubted  that  she  was 
moving  at  the  rate  of  four  miles  an  hour,  and  I  think  upwards, 
while  her  progress  should  have  been  no  greater  than  was  actually 
necessary  to  afford  steerage  way.  It  is  true  her  witnesses  say  her 
speed  was  no  greater  than  necessary  for  this  purpose ;  but  I  think 
the  conclusion  is  quite  reasonable  that  she  might  have  controlled 
her  course  at  a  lower  rate.  Whether  under  the  peculiar  circum- 
stances of  weather  and  place,  it  was  her  duty  occasionally  to  sto]), 
as  the  captain  of  the  Arbutus,  who  was  a  short  distance  off,  did, 
need  not  ue  determined.  It  very  clearly  was  her  duty  to  proceed 
with  the  utmost  caution,  feeling  her  way,  and  endeavoring  by  every 

Jracticable  means  to  avoid  the  dangers  known  to  be  in  her  path, 
n  this  duty  I  believe  she  failed. 
A  decree  must  be  entered  for  libeUant  with  costs. 

Captain  Hewitt, 

Dear  Sir:  Be  good  enough  to  furnish  written  answers  to  the 
following  questions,  and  oblige, 

William  Butler, 

District  Judge. 

1.  Under  the  circumstances  stated  by  the  Pottsville's  officers, 
at  and  preceding  the  collision  involved  in  this  case,  was  it  prudent 
to  intrust  the  duty  of  look-out  to  a  boy  of  sixteen  with  but  a  few 
weeks'  experience  on  the  water  ? 

2.  Would  an  experienced  seaman  have  been  likely  to  see  the 
schooner  or  discover  her  presence  earlier  than  this  boy  ? 

3.  Do  you  know  the  Pottsville? 
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4.  If  you  do,  state  whether  under  the  circumstances  detailed  by 
her  officers,  as  existing  at  the  time,  she  could  or  could  not  have 
controlled  her  course  at  a  lower  rate  of  speed  than  four  miles  an 
hour? 

To  the  Honorable  William  Butler,  Judge  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania. 
In  answer  to  your  interrogatories  in  the  case  of  Lippincott  vs. 

Steamship  Pottsville,  I  beg  respectfull}'  to  answer: 

1.  That  there  are  no  circumstances  under  which  a  vessel  can  be 
placed  that  require  more  vigilance  on  the  part  of  the  look  out  than 
ni  a  dense  fog,  as  is  described  by  the  officers  of  the  Pottsville, 
and  she,  being  at  the  time  in  the  track  of  vessels  bound  up  or  down 
the  coast,  the  danger  of  collision  was  great,  and  too  much  precau- 
tion could  not  be  Siken  ;  it  was  therefore  imprudent  to  intrust  the 
duty  of  look  out  to  an  inexperienced  boy.  On  the  contrary,  under 
the  circumstances,  more  than  ordinary  caution  should  have  been 
used.  To  detect  an  object  through  a  fog,  the  range  of  vision  should 
be  confined  to  as  narrow  a  limit  as  possible.  It  would  therefore 
have  shown  no  extraordinary  caution  had  two  men  been  placed  on 
the  look-out,  one  looking  from  each  bow.  In  fact,  in  a  dense  fog,  all 
the  watch  on  deck  should  constitute  a  look-out. 

2.  An  experienced  seaman,  accustomed  to  looking  for  and  seeing 
vessels  under  all  circumstances,  and  listening  for  signals  in  fogs, 
would  be  more  likely  to  see  a  vessel  and  distinguish  a  signal,  and 
locate  the  direction  from  which  the  sound  came,  than  an  inexpe- 
rienced person. 

3.  I  know  the  steamer  Pottsville. 

4.  In  regard  to  the  rate  of  speed  under  which  the  Pottsville 
could  have  controlled  her  course,  under  the  circumstances  as  stated, 
I  see  no  reason  why  tlie  steamer  going  three  miles  an  hour  should 
not  have  been  under  i)erfect  control. 

Respectfully  submitted, 

George  T.  Hewitt. 
Philadelphia,  May  5,  1882. 

T.  M.  Etting  and  H.  R.  Edmunds^  Esqs.,  for  libellant. 
Thomas  Hart^  Jr,,  Esq.,  for  respondent. 

[Leg.  Int,  VoL  39,  p.  200.] 

Wallicks  vs,  Cantrell  &  Petty. 

Patent  law — Infringement  sustained  when  respondent's  device  was  designed  for  the 
same  purpose  and  accomplished  it  in  the  same  way,  and  substantially  oy  the  same 
raeAns  as  that  of  complainant. 

Opinion  delivered  May  3,  1882,  by 

Butler,  Dist.  J. — A  very  few  lines  will  explain  our  views  of  this 
case. 

Letters  Patent  No.  163,825.  for  an  "  improvement  in  apparatus 
for  enamelling  mouldings,"  were  issued  to  the  plaintiff,  May  ^.  1875, 
containing  a  single  claim,  as  follows :  "  An  enamelling  box  divided 
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into  two  compartments  by  a  slotted  partition,  and  having  openings 
at  the  end,  in  a  line  with  the  slot  in  the  partition,  all  substantially 
as,  and  for,  the  purpose  set  forth." 

The  bill  charged  infringement  of  this  patent.  The  defences  set 
up,  and  urged  at  the  hearing,  were,  first,  tnat  the  patent  is  invalid, 
and  second,  that  the  defendants  have  not  infringea.  The  first  was 
based  principally  on  an  allegation  of  prior  use.  As  respects  this,  it 
is  sumcient  to  say  that  in  our  judgment  the  allegation  is  not  sus- 
tained. A  written  review  of  the  testimony  would  be  of  no  value. 
A  careful  examination  has  satisfied  us  that  its  weight  is  against  the 
defendants,  while  the  burden  of  proof  is  on  them. 

The  suggested  objection  to  the  claim  is  unfounded.  The  claim 
embraces  nothing  that  should  not  have  been  included.  It  covers 
simply  the  peculiar  enamelling  box  invented  and  constructed  by  the 
plaintiff,  and  shown  by  the  model. 

That  the  defendant's  device  infringes  the  plaintiff's  we  cannot 
doubt.  It  was  designed  for  the  same  purpose,  and  accomplished  it 
in  the  same  way,  and  substantially  by  the  same  means.  The 
mechanical  appliances  are  virtually  undistinguishable,  and  the  mode 
of  operation  and  the  result  are  identical.  Without  the  expert  tes- 
timony— which  is  very  positive — this  conclusion  is  fully  sustained 
by  inspection  of  the  two  boxes,  and  their  work. 

A  decree  must  be  entered  accordingly. 

C.  Hmcsov,  Esq.,  for  complainant. 

J.  W.  ShortUdge^  Esq.,  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  220.] 

Gibson  r«.  Jessup  &  Moore  Paper  Company.* 

Admlmlty — Jettison— General  average— The  question  of  general  average  is  in  aU 
cases  oiie  of  fact,  to  wit,  was  there  at  the  time  a  reasonable  chance  of  paving  the 
property  but  for  the  continuance  of  the  storm  ?  Jf  there  was,  it  was  not  lost ;  and 
the  casting  away  of  this  chance  for  the  common  safety  was  a  voluntary  sacrifice 
which  will  support  a  claim  to  contribution. 

In  admiralty.  Oj)inion  delivered  May  29,  1882,  by 
Butler,  Dist.  J. — No  discussion  of  the  law  of  jettison,  generally, 
is  necessary.  "  If  goods  are  thrown  overboard  for  the  purpose  of 
lightening  the  ship  in  time  of  common  peril,  the  loss  is  to  be  made 
good  by  the  contribution  of  all,  because  it  was  incurred  for  the 
benefit  of  all,"  is  the  language  of  the  old  Rhodian  ordinance;  and 
no  subsequent  statement  hns  improved  upon  this  concise  definition 
of  the  general  doctrine.  From  time  to  time  its  application  has  been 
extended — so  as  to  embrace  goods  destroyed  or  damaged  in  the  act 
of  casting  away  others,  the  furniture  and  other  property  of  the  ship, 
and  the  ship  itself.  No  application  of  the  doctrine  has  led  to  such 
earnest  discussion,  or  such  remarkable  discordance,  as  that  in  favor 
of  the  ship  and  her  property,  and  especially  that  description  of 
property  embraced  in  the  general  term  "  wreck." 

The  essential  elements  of  a  valid  claim  to  general  average  are: — 

^Affirmed  by  the  Circuit  Court.  The  opinion  will  be  found  upon  a  subsequent 
page  in  this  book. 
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first,  a  common  danger  to  ship  and  cargo — imminent,  and  appar- 
ently inevitable,  except  by  the  casting  away  of  some  part  involved ; 
second,  a  voluntary  casting  away  of  a  part,  to  avoid  the  danger — in 
other  words  a  voluntary  sacrifice  of  a  part  to  save  the  remainder; 
third,  the  success  of  this  effort. 

That  there  was  common  danger  in  this  case  is  I  think  clear.  It 
would  make  no  diff^erence  that  the  danger  was  greatest  to  the  prop- 
erty cast  away,  if  it  were  so.  But  it  was  not.  If  tlie  casting  away 
Jiad  not  occurred,  it  is  more  than  probable  that  all  would  have  gone 
down  together.  The  attachments  to  tlie  ship  were  such  that  the 
storm,  acting  upon  it  and  the  suspended  mass,  would  very  soon 
have  sent  both  to  the  bottom. 

Was  there  voluntary  sacrifice?  What  constitutes  such  sacrifice, 
in  the  sense  involved,  has  been  the  subject  of  much  discussion  and 
disagreement,  by  text  writei's,  and  a  good  deal  by  courts.  Where 
property  has  been  displaced  by  storm,  and  itself  become  an  especial 
source  of  danger,  so  tnat  the  master  has,  virtually,  no  option  but  to 
cast  it  away — no  choice  between  this  and  something  else — it  has 
been  strenuously  urged  by  some  authors  and  judges  that  there  is  no 
voluntary  sacrifice  in  the  act  of  ])arting  with  it;  that  the  act  is  not 
voluntary  because  necessity  requires  it,  and  that  it  is  not  a  sacrifice 
because  the  property,  being  so  situated  that  it  must  necessarily  be 
cast  away,  is  already  lost.  When  it  is  remembered,  however,  that 
this  necessity  arises  alone  from  tlie  continuance  of  the  storm — but 
for  which  the  property  would  be  as  harmless,  and  as  safe,  as  any 
other,  and  that  in  every  case  of  lawful  jettison,  the  property  cast 
away  is  already  doomed  to  certain  loss  (as  matters  stand  at  the  time), 
the  fallacy  of  tliis  argument  is  apparent.  From  the  earliest  times  a 
mast  sprung  or  broken  by  storm  so  as  to  become  dangerous,  or  a 
part  of  the  cargo  displaced,  or  from  other  cause  rendered  unsafe, 
and  from  necessity  cast  away  for  the  common  safety,  has  been  the 
subject  of  general  average.  Wherever  the  circumstances  are  such 
as  to  aff*ord  reasonable  chance  of  saWng  the  property,  but  for  the 
continued  existence  of  the  storm,  the  act  of  casting  it  iiway  must  be 
regarded  as  a  voluntary  sacrifice.  This  I  believe  to  be  the  true  rule 
— having  the  support  of  all  modern  authoritv;  Lowndes'  Law  of 
Gen.  Average  (2d  ed.),  p.  24  to  32 ;  2d  Phillips  on  Ins.  (4th  cd.)  1285 ; 
Ist  Parson's  Mer.  Law,  306,  Johnson  vs.  Chapman,  19  C.  B.  (N.  S.)  58 : 
Barnard  vs.  Adanu,  10  How.  303 ;  Star  of  Hope,  9th  Wall.  229.  Arnold 
(Arn.  Ins.,  p.  916,  2d  ed.)  says ;  "  If  the  will  of  man  was  in  any  way, 
even  the  least  degree,  contributor}'  to  the  loss,  that  is  all  that  is  re- 
Quired  [to  make  it  a  voluntary  sacrifice].  It  makes  no  difference 
tnat  the  pressure  of  circumstances  was  such  as  to  prevent  that 
will  from  being  exerted,  except  in  one  way."  The  same,  says  Mr. 
Lowndes,  is  the  view  of  Baily,  whose  theory  of  "  moral  certjiinty  " 
amounts  to  this :  that  a  ship,  or  other  thing,  is  never  to  be  considered 
lost  until  a  loss  has  actually  occurred.  Some  observations  contiiined 
in  Johmonvs.  Chapman,  Mr.  Lowndes  thinks, indicate  that  Arnold  had 
gone  a  little  too  tar  in  the  passage  quoted.  He  says,  **  The  cutting 
away  of  that  Avhich,  being  in  a  state  in  which  it  cannot  be  saved,  is 
already  lost,  is  not,  according  to  these  observations,  such  a  sacrifice 
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as  to  give  title  to  contribution."  It  may  well  be  doubted,  however, 
whether  Arnold  intended  to  include  such  an  instance — where  the 
property  is  already  lost,  in  effect,  and  the  cutting  awajr,  as  is  said  in 
Johnson  vs.  Chapman^  simply  anticipates  what  must  inevitably  and 
directly  occur.  Mr.  Lowndes  remarks,  however,  "  Thus  far  we  may 
safelv  concludp :  before  any  loss  which  is  directly  occasioned  by  the 
hand  or  will  of  man,  acting  with  a  view  to  the  common  safety,  can 
be  excluded  from  the  common  average,  on  the  ground  that  the 
danger  to  the  property  lost  is  so  extreme  as  to  preclude  the  notion 
of  sacrifice,  it  must  be  shown  that  no  rational  hope  of  saving  it  re- 
maiined — that  no  change  in  the  weather,  however  sudden,  no  one  of 
those  rapid  vicissitudes  which  occur  in  navigation,  could  have  saved, 
or  enabled  to  be  saved,  the  property  thus  given  for  all;  showing,  in 
short,  that  the  thing  was  only  nominally  destroyed  by  the  act  of 
man,  having  virtually  been  lost  before."  This,  in  my  judgment,  is 
an  accurate  statement  of  the  law.  '   . 

Thus  the  question,  in  all  cases  such  as  this,  before  the  court,  is 
one  of  fact,  to  wit :  was  there,  at  the  time,  a  reasonable  chance  of 
saving  the  property,  but  for  the  continuance  of  the  storm  ?  If  there 
was,  it  was  not  lost;  and  the  casting  awajr  of  this  chance,  for  the 
coDimon  safety,  was  a  voluntary  sacrifice,  which  will  support  a  claim 
to  contribution.  Where  the  property  is  still  on  deck,  though  dis- 
placed and  dangerous,  there  is  no  room  whatever  to  doubt  the  right 
to  contribution  for  jettison,  in  the  present  state  of  the  law.  Whether 
it  is  so  on  deck,  or  by  the  ship's  side  securely  attached,  when  cast 
away,  can  make  no  difference.  Such  rt  distinction  would  be  illogical 
— without  the  countenance  of  either  reason  or  respectable  authority. 
The  true  inquiry  must  be :  Were  the  circumstiinces  such  as  to  afford 
reasonable  chance  of  saving  the  property,  at  the  time  of  jettison,  no 
matter  how  situated,  if  the  storm  had  then  abated? 

That  the  property  here  involved  could  have  been  saved  if  the 
storm  had  so  abated,  is  not  open  to  doubt.  Indeed,  that  it  could 
have  been  saved  if  the  storm  had  abated  some  hours  later,  provided 
the  ship  had  survived,  I  have  little  doubt.  The  attachments  were 
such  that  it  is  not  improbable  they  would  have  survived  the  storm, 
long  as  it  continued,  if  the  ship  had  remained  afloat.  But  the 
danger  to  the  ship  and  cargo  (arising  from  the  continuance  of  the 
storm)  demanded  the  sacrifice  of  this  chance  of  saving  the  property. 
The  statement  of  some  of  the  experts  that  thev  regard  the  property 
as  lost  before  it  was  cast  away — that  it  could  not  be  saved,  etc., 
amounts  to  nothing.  It  means  simply  that,  under  existing  circum- 
stances (the  continuance  of  the  storm,  and  the  danger  to  ship  and 
cargo),  it  could  not  be  saved ;  in  other  words,  that  the  emergency 
demanded  its  sacrifice,  that  in  this  sense  it  was  doomed  to  destruc- 
tion, and  therefore  lost.  All  admit  that  with  an  abatement  of  the 
storm  (in- the  situation  when  cast  off),  it  could  have  been  saved. 
That  it  would  have  been  valuable  if  saved  is  not  questioned.  The 
witnesses  call  it  "wreck,"  but  this  is  of  no  imnortance.  In  the 
loose,  general  sense  of  the  term  it  was  "  wreck."  No  more  so,  how- 
ever, than  a  confused  and  broken  mass  of  displaced  spars  and  sails 
on  deck,  would  have  been.  In  Johnson  vs.  Chapman^  p.  578,  it  is  said 
29  Vol.  16. 
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that  this  term  properly  means,  "  That  which  has  been  rendered  use- 
less or  irrecoverable^  by  peril  of  the  sea."  This  property  was  not 
rendered  either  useless  or  irrecoverable,  except  by  continuance  of 
the  storm.  That  adjusters  have  denominated  all  such  property 
"  wreck,"  and  consequently  excluded  it  from  their  estimates  ofloss, 
regardless  of  distinguishing  circumstances,  is  also  unimjwrtant 
Such  a  practice  may  be  convenient  and  avoid  controversy,  and  these 
considerations  doubtless  have  led  to  its  adoption,  where  pursued. 
If  the  practice  of  adjusters,  however,  was  less  variable  and  incocf- 
sistent  than  it  is,  the  result  would  be  the  same.  The  question  is 
alone  for  the  courts.  There  is  no  recognized  general  custom  gov- 
erning the  subject. 

Tlie  libel  must  therefore  be  allowed. 

Charles  Gibbons,  Jr.,  for  libellant. 

Joseph  Parrishy  Edward  Hopper  and  Treadwell  Ctcveland,  Esqs.,  for 
respondent. 

[Leg.  Int.,  Vol.  30,  p.  220.] 

CuLLBURO,  Master  of  Bark  Lena,  vs.  The  Tug  Atlas. 

N^ligence  of  a  tag-boat  in  rnnning  too  near  shore  so  thai  the  tow  ran  aground. 

In  admiralty.     Opinion  delivered  May  19,  1882,  bjr 

Butler,  Dist.  J. — The  jespondent  was  blamable  m  running  too 
near  the  Pennsylvania  shore.  The  bark  kept  in  her  wake  untu  she 
found  herself  running  aground,  or  in  imminent  danger  of  it,  when 
she  sheered  off  towards  deeper  water ;  but  was  brought  up  in  the 
mud  before  reaching  it.  Ihe  testimony  of  Captain  Keller,  of  the 
Atlas,  that  the  Lena  ported  her  helm,  running  to  starboard  of  his 
course,  making  a  shorter  turn  than  the  tug,  and  thus  approaching 
nearer  the  Pennsylvania  shore,  is  contradicted  by  all  the  witnesses 
on  board  the  Lena,  and  unsupported  by  any  evidence  in  the  cause. 
If  it  were  true,  it  is  susceptible  of  being  proved  beyond  doubt.  It 
furthermore  seems  incredible  that  the  captain  of  the  tug  should 
have  seen  his  tow  thus  steering  directly  into  danger,  and  should  not 
have  warned  her  against  it,  although,  as  he  says,  she  ran  on  this 
course  three  hundred  feet  before  grounding.  It  is  unnecessary  to 
enlarge  upon  the  subject.  The  captain  of  the  Atlas  was  in  fault; 
and  his  attempt  to  excuse  himself  is  unavailing.  His  reason  for 
keeping  towards  the  shore  was,  doubtless,  the  one  assigned  in  his 
conversation  with  the  Lena's  crew,  immediately  after  the  accident 
— that  he  expected  the  wind,  which  was  from  the  northeast,  and  the 
ebb-tide,  to  drive  him  toward  the  other  side.  The  libel  is  therefore 
sustained,  with  costs. 

/.  Q.  Lane,  Esq.,  for  libellant. 

T.  M.  Etting  and  H.  R.  Edmunds,  Esqs.,  for  respondent. 

[Leg.  Int.,  Vol.  39,  p.  220.] 

N1EI.S0N  VS.  Read  &  Brown. 

Where  a  certain  snm  is  intelligently  and  unequiyocally  stated  to  be  the  am*eftained 
or  liquidated  damages  for  the  breach  of  a  contract^  and  the  language  is  not  qualified 
or  rendered  doabtful  by  other  express! onu  contained  in  the  pa|>er,  and  especially 
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where  the  actaal  extent  of  the  damage  is  difficult  of  ascertainment,  and  the  sum 
named  is  not  very  greatly  in  excess  of  the  probable  injury,  the  amount  will  be 
treated  as  "  liquidated  damages." 

In  admiralty.  Opinion  delivered  May  19, 1882,  by 
BuTi^R,  DisT.  J. — The  liability  for  frei>?ht  is  not  denied ;  but  the 
respondents  claim  a  set-off,  first,  of  £488,  consignee's  inward 
commissions ;  second,  $148.70,  vessel's  bills  paid ;  third,  $75,  con- 
signee's outward  commissions,  and  fourth,  $2oO,  damages  for  viola- 
tion of  contract — respecting  employment  at  New  York.  The  first 
and  second  items  are  not  disputed.  The  third  cannot  be  allowed. 
These  commissions  would  have  accrued  to  the  respondents  if  they 
had  been  employed  in  New  York,  and  again  become  consignees  of 
the  cargo.  The  provision,  in  effect,  is  that  the  consignees,  to  whom 
the  vessel  is  to  oe  addressed,  inward  and  outward,  shall  be  paid 
two  and  a  half  per  cent,  on  amount  of  freight.  The  commissions 
involved  were  an  incident  of  the  employment  stipulated  for,  in 
New  York ;  and  the  loss  is  included  in  the  consequences  of  libellant's 
failure  to  observe  the  stipulation — if  he  did  so  fail.  The  only 
questions  in  the  case,  therefore,  are:  Did  libellant  fail  in  this 
respect?  And  if  he  did,  what  sum  should  be  paid  as  damages? 
That  he  did  so  fail  I  have  no  doubt.  Having  employed  another, 
the  burden  is  on  him  to  show  that  respondents  declined  the  service. 
The  witness  on  whom  he  relies  to  prove  this— (though  interested  to 
help  him  out,  having  been  the  runner,  or  drummer,  of  another  firm, 
ana  having  succeeded  in  capturing  the  business) — very  distinctly 
says  that  he  secured  the  employment  immediately  upon  the  vessels 
arrival,  without  consultation  with  respondents.  When  the  re- 
spondents' office  was  subsequently  visited  it  was  on  account  of 
other  business.  It  is  quite  clear  they  were  afforded  no  opportunity 
to  furnish  the  outward  cargo.  The  master  indeed  seems  entirely  to 
have  overlooked  his  obligation  in  this  respect;  and  the  witness 
(who  secured  the  businesb  for  his  employers)  says  he  was  unaware 
of  the  obligation.  No  change  had  occurred  in  the  respondents' 
firm  that  justified  the  master's  course.  They  could,  and  we  must 
suppose  would,  have  performed  the  service,  if  employed  to  do  so. 
What  compensation  should  they  have  for  the  loss  of  this  employ- 
ment ?  The  contract  says  fifty  guineas — deducted  from  the  freight. 
The  libellant's  position,  that  this  is  a  "penalty,"  is  unsound. 
The  precise  extent  of  injury  likely  to  ensue  from  loss  of  such 
employment  is  difficult  to  ascertain ;  and  the  probable  amount, 
looking  at  incidental  disadvantages,  is  not  very  greatly  in  excess  of 
the  sum  named.  The  parties  have  expressly  stated  it  to  be  the 
amount  which  shall  be  paid,  and  have  pointed  out  the  manner  of 
securing  its  payment.  It  is  unnecessary  to  enter  upon  the  learning 
respecting  "liquidated  damages."  Where  the  sum  named  is  in- 
tolligently  and  unequivocally  stated  to  be  the  ascertained  or 
liquidated  damages  for  the  breach  of  a  contract,  and  the  language 
is  not  qualified  or  rendered  doubtful  by  other  expressions  contained 
in  the  paper — and  especially  where  the  actual  extent  of  damage  is 
difficult  of  ascertainment,  and  the  sum  named  is  not  very  greatly 
in  excess  of  the  probable  injury,  the  amount  will  be  treated  as 
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"  liquidated  damages."  Such  are  the  circumstances  here ;  and  the 
fifty  guineas,  in  addition  to  the  two  undisputed  sums  before  referred 
to,  must  be  deducted  from  the  freight  For  the  balance  thus  ascer- 
tained, less  r^pondents'  costs  since  filing  his  answer,  the  libellant 
will  receive  a  decree,  with  costs  to  the  date  of  filing  answer.  Tiie 
respondents  having  tendered  payment  of  the  amount  now  found 
to  be  due,  with  costs  at  the  time  of  making  answer,  should  not 
only  not  be  charged  with  costs  since  that  time,  but  should  be 
reimbursed  what  they  have  necessarily  expended  in  making  de- 
fence. 

W,  0.  Smith  and  Francis  Rawle,  Esqs.,  for  libellant. 

Chas.  OibbonSy  Jr,^  Esq.,  for  respondents. 

[Leg.  Int,  Vol.  39,  p.  274:] 

John  H.  McLaren  et  al,  vs.  The  Steamship  Pennsylvania. 

The  failure  of  a  schooner  to  display  a  torch,  as  required  by  statute,  must  be  taken  as 
a  contributory  cause  in  case  of  an  accident,  unless  it  is  clearly  siiown  that  its  not 
being  shown  conld  have  iiad  no  effect.  And  under  certain  conattions  of  atmosphere 
and  sea,  a  speed  of  nine  or  ten  miles  an  hour  may  be  excestiye  for  a  steamer,  and 
be  also  taken  as  a  contributory  cause  of  a  collision. 

Opinion  delivered  June  27, 1882,  by 

Butler,  Dist.  J. — The  burden  of  proof  is  on  the  respondent 
Having  run  the  schooner  down,  the  presumptions  are  against  her. 
She  must  therefore  show  that  the  fault  was  not  hers,  or  answer  in 
damages.  She  has  undertaken  to  show  it,  by  evidence  that  the 
schooner  alone  was  blamable — charging  the  latter  with  fault  in 
neglecting  proper  look-out,  alteration  of  course,  failure  to  exhibit 
torch,  and  other  less  important  particulars.  That  the  schooner  was 
blamable  in  failing  to  display  a  torch,  as  required  by  statute,  is 
clear.  There  is  nothing  in  the  circumstances  shown  to  excuse  this 
failure.  It  was  her  duty  to  have  the  light  ready,  and  waiting  for 
.  such  an  emei^ency  as  arose.  She  knew  that  in  the  foggy  atmos- 
phere prevailing,  with  the  direction  of  the  wind,  and  condition  of 
the  sea,  approaching  vessels  could  only  be  discovered  at  short  dis- 
tance, and  should  have  appreciated  the  importance  of  being  pre- 
pared to  display  this  light  at  anv  moment.  It  is  fair  to  conclude 
that  she  did  not  hear  the  steamer^s  whistle  until  her  lights  appeared 
(as  the  witnesses  state),  but  at  that  moment  her  torch  should  have 
been  displayed.  The  argument  that  her  failure  to  display  it  did  not 
contribute  to  the  disaster — that  inasmuch  as  the  side  lights  of  the 
schooner  were  discovered  as  early  as  the  torch  could  have  been,  and 
a  display  of  the  latter  would  not  therefore  have  afforded  the  re- 
spondent any  additional  information  or  aid  in  keeping  off,  the 
neglect  to  display  it  was  unimportant) — cannot  be  accepted.  The 
law,  as  expressed  by  the  statute,  implies  that  the  display  of  such 
a  light  will  assist  approaching  steamships  in  ascertaining  the 
position  and  course  of  sail  vessels,  and  thus  aid  them  in  keeping 
away.  The  failure  to  display  this  light  must  therefore  in  all  in- 
stances be  regarded  as  a  contributory  fault,  at  least  where  collision 
occurs  under  such  circumstances — except  only  where  it  is  clearly 
shown  that  owing  to  extraordinary  fiicts  it  could  have  no  influence 
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upon  the  result  Here  no  such  extraordinary  facts  appear.  On 
tlie  contrary,  the  circumstances — (the  condition  of  the  atmosphere 
and  sea) — rendered  the  display  of  a  torch  in  this  instance  esi>eciaMy 
important  The  schooner's  approach  being  undi^coverable  in.  time 
for  deliberate  examination  and  judgment,  it  was  essential  to  reason- 
able chance  of  Escape  that  the  steamship  should  have  instant  infor- 
mation of  the  former's  exact  position  and  course — such  as  the  torch 
was  calculated  to  afford. 

Whether  the  schooner  was  guilty  of  fault,  as  charged,  in  chang- 
ing her  course  is,  to  say  the  least,  open  to  serious  doubt.  The  vessels 
were  meeting,  I  think,  very  nearly  head  on.  Whether  the  steam- 
ship was  a  little  off  the  schooner's  port  bow,  or  a  little  off  the  star- 
board, cannot  be  known  with  certainty.  Neither  the  statements  of 
witnesses  respecting  this,  the  manner  of  colliding,  nor  any  other 
circumstance  shown,  will  enable  us  to  ascertain  the  fact  with  pre- 
cision. Exactly  how  the  schooner  was  heading  when  her  witnesses 
saw  the  steamship  off  her  i)ort  bow,  and  when  the  respondent's 
witnesses  saw  her  red  light,  is  uncertain,  as  is  also  the  effect  upon 
the  steamship's  head  of  reversing  her  engine  under  a  port  helm- 
all  of  which  Dear  upon  this  question.  It  would  not  be  safe  there- 
fore to  conclude  that  the  steamship  was  to  starboard  of  the  schooner 
when  first  seen,  and  that  the  latter  in  changing  her  course  ran 
across  the  former's  bows.  It  is  possible  such  was  the  case.  The 
burden  of  proof,  however,  as  before  observed,  is  on  the  respondent; 
and  the  &ct  is  not  proved.  If  it  were,  however,  (and  no  excuse 
shown — such  as  impending  peril),  the  result  would  not  be  different 
The  schooner,  as  we  have  already  found,  was  in  fault  in  another  re- 
spect, and  this  finding  is  sufficient  to  repel  the  presumption  re- 
ferred to  at  the  outset  In  the  absence  of  contributory  fault  proved 
against  the  respondent^  it  would  relieve  her  as  effectually  as  similar 
findings  on  all  the  charges. 

Such  contributory  fault  is,  however,  proved  against  her.  She 
was  running  at  an  unjustifiable  rate  of  speed — but  for  which  the 
collision,  I  believe,  would  not  have  occurred,  notwithstanding  the 
schooner's  fault  She  was  making  nine  to  ten  miles  an  hour,  in  a 
thick  fog,  through  which  approaching  vessels  could  not  be  seen  over 
the  fourth  of  a  mile.  That  this  was  excessive  is,  I  think,  clear. 
Coming  unexpectedly  upon  an  approaching  vessel,  at  such  a  dis- 
tance, and  witn  such  velocity,  it  would  be  virtually  impossible  to 
avoid  disaster.  The  argument  that  she  stopped  before  reaching  the 
schooner,  and  that  the  latter  drifted  against  her,  and  was  thus  in- 
jured, finds  no  just  warrant  in  the  evidence.  Although  ingeniously 
presented  and  earnestly  and  ably  urged,  it  is  clearly  unsound.  To 
stop,  as  suggested,  within  the  distance  required,  was,  I  believe,  im- 
possible. It  must  be  remembered  that  the  schooner  had  a  fair  wind, 
and  was  also  running  rapidl  v.  It  is  quite  probable — I  believe  clear 
— that  with  a  moderate  and  proper  rate  of  speed  the  respondent 
could  have  kept  off.  The  master  testifies  that  at  five  or  six  miles 
an  hour  he  could  certainly  have  avoided  the  collision.  If  unable 
to  see  a  vessel  at  greater  distance  than  he  saw  this  his  speed  should 
have  been  so  reduced  as  to  enable  him  to  keep  off  at  that  distance. 
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Any  higher  rate  was  improper.  This  is  the  true  rule,  having  the 
support  of  sound  reason  ana  all  well-considered  authority :  Pana- 
fruiy  5  Sawyer,  63,  The  Europa,  1  Prichard's  Adm.  Dig.  187,  The 
Blackstone,  1  Lowell,  488,  ITie  Colorado,  1  Brown  Adiu.  393,  The 
MonticeUo,  1  Holms,  7.  This  conclusion  disposes  of  the  case.  It 
is  unnecessary  to  consider  whether  the  respondent  was  guilty  of 
other  fault.  It  is  clear  that  each  party  was  guilty  in  the  respect 
found  and  stated ;  whether  guilty  in  other  respects  or  not  is  unimpor- 
tant. The  disaster  must  be  attributed  to  the  concurring  faults 
already  found. 

The  libellant  will  therefore  receive  a  decree  for  half  damages. 

The  answers  of  the  assessors  fully  sustain  the  views  expressed, 
and  will  be  filed  herewith. 

1.  Under  the  circumstances  stated  by  the  steamship's  officers — 
the  condition  of  the  atmosphere  and  sea — was  a  speed  of  ten  or 
even  nine  miles  an  hour  excessive,  for  the  Pennsylvania? 

2.  Might  the  display  of  a  torch  by  the  schooner  when  the  steam- 
ship first  came  into  view,  have  aided  her  in  keeping  off? 

To  the  Honorable  William  Butler,  Judge  of  the  District  Court  of 
tlie  United  States  for  the  Eastern  District  of  Pennsylvania: 
In  answer  to  your  interrogatories  in  the  case  of  McLaren  vs. 

Steamship  Pennsylvania,  we  respectfully  submit  the  following,  viz. : 

1.  The  steamer's  course  was  W.  by  N.,  the  wind  was  S.  W., 
strong,  with  a  heavy  head  sea,  which  for  the  safety  of  the  men  oc- 
casioned the  stationing  of  the  look-out  at  the  bridge,  instead  of  on 
the  forecastle.  The  night  was  dark,  and  the  atmosphere  so  thick  as 
to  require  the  constant  use  of  the  steam- whistle.  The  steamer  was 
under  full  speed  bells,  making  between  nine  and  ten  miles  per 
hour,  when  the  red  light  of  the  schooner  (S.  B.  Hume)  was  first 
seen,  about  one  point  on  the  starboard  bow,  and  about  four  lengths 
of  the  ship  distant. 

Under  these  circumstances,  as  stated  by  the  officers  of  the  steamer, 
the  speed  of  nine  or  ten  miles  per  hour  was  excessive,  and  should 
have  been  prudently  reduced  to  a  point  combining  control  with 
safety,  which  would  be  half  her  maximum  speed  regulated  by  the 
bells  governing  the  engine,  or  about  six  knots  per  hour. 

2.  The  schooner  8  course  was  E.  S.  E.,  single  reefed  mainsail,  the 
conditions  of  weather  as  above  stated.  Had  a  torch-light  been  dis- 
played when  the  mast-head  light  of  the  steamer  was  first  sighted, 
the  officers  of  the  latter  would  have  seen  tlie  glare  of  its  flash  be- 
fore the  red  light  came  into  view,  and  in  time  to  determine  the 
direction  of  the  schooner,  thereby  aiding  the  officers  of  the  steamer 
in  averting  the  collision,  either  by  reversing  the  engine,  or  by  alter- 
ing her  course.  Respectfully  submitted, 

Jacob  Teal, 
Leonard  D.  Barrett. 
Philadelphia,  June  27,  1882. 

Alfred  Driver,  J.   Warren  Coidston  and  F.  A.   WUcox,  Esqs.,  for 
libellants. 
Henry  R.  Edmunds  and  Morton  P.  Henry,  Esqs.,  for  respondent 
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[Leg.  Int.,  Vol.  39,  p.  274.] 
SCHOLFIELD  VS.   STEAMSHIP   KaTE. 

A  ttipnlation  that  the  consignee  is  to  take  the  goods  from  the  ship  as  soon  as  she  is 
ready  to  discharge,  otherwi«te  to  be  landed  ut  his  risk  by  the  nutster,  jufitifies  the 
latter,  in  the  event  of  the  consignee's  delay,  in  placing 'the  goods  on  the  wharf. 
He  need  not  store  them  or  see  that  they  are  under  cover. 

When  such  a  contract  is  made^  a  notice  from  the  ship  that  the  goods  would  be  dii« 
charged  on  Monday  morning  is  in  time  if  served  on  (Saturday  forenoon. 

Opinion  delivered  June  27,  1882,  by 

BuTLEK,  DisT.  J. — The  contract  respecting  delivery  is  special,  and 
very  specific.  Libellant  is  required  to  "  take  the  wool  from  the  ship, 
immediately  she  is  ready  to  discharge,  any  custom  of  the  port  to 
the  contrary  notwithstanding,  otherwise  it  will  be  landed  or  put 
into  craft  by  the  master  ...  at  the  merchant's  risk  and  expense. 
The  ship's  responsibility  to  cease  immediately  the  goods  are  dis- 
charged from  her  deck." 

On  the  ship's  arrival  it  was  the  master's  duty  to  give  reasonable 
notice  of  the  time  and  place  of  discharge.  Whether  he  performed 
this  duty  is  the  only  question  involved.  If  he  gave  notice  on  Sat- 
urday morning,  as  respondent  alleges,  it  was  reasonable  and  suffi- 
cient. The  duty  of  proving  he  did  is  on  respondent;  and  if  the 
feet  is  left  in  doubt  a  decree  should  go  against  him.  I  think,  how- 
ever, it  is  not  left  in  doubt.  A  young  man  was  sent  with  notice  at 
the  time  nafned.  No  copy  was  retained  nor  is  the  young  man  pro- 
duced. It  is  said  he  is  beyond  convenient  reach.  The  answer  ad- 
mits (impliedly  at  least)  the  receipt  of  notice  on  Saturday  forenoon. 
The  suggestion  that  it  did  not  contain  a  statement  of  the  time  and 
place  of  delivery  is  not  sustained.  The  libel,  as  originally  drawn, 
averred  the  absence  of  such  notice.  The  libellant,  however,  was 
unwilling  to  affirm  this,  and  the  word  "sufficient"  was  inserted  by 
the  clerk  before  qualifying  him.  This  seems  like  an  admission  that 
the  notice  was  specific  and  particul/ir.  Such  no  doubt  was  the  fact 
It  is  quite  plain  that  the  libellant's  only  objection  to  it  was  its  in- 
sufficiency, as  he  supposed,  in  point  of  time.  Depending  upon  the 
general  custom  respecting  permits  from  the  customs  department, 
he  believed  more  time  would  be  consumed,  after  the  vessel's  arrival, 
in  preparing  to  deliver  the  wool  than  was  actually  necessary,  and 
that  he  would  thus  be  afforded  more  time  in  preparing  to  receive 
it  than  the  notice  contemplated.  This  is  made  plain  by  his  own 
testimony.  After  admitting  the  receipt  of  notice  on  Saturday  fore- 
noon, the  examination  proceeds : 

Question.  "Will  you.  tell  me  why  you  did  not  *go  at  once  on 
Saturday,  on  receiving  the  notice  of  which  you  have  spoken,  and 
take  charge  of  it?'" 

Answer.  "Because  it  is  out  of  custom.  Our  customary  way  is 
when  wool  comes  in  that  it  is  put  under  sheds  and  stays  there 
until  we  have  paid  our  duties,  and  gone  through  all  the  perform- 
ances ;  and  we  don't  know  but  what  it  is  under  proper  protection 
until  it  is  handed  to  us,  and  we  have  done  with  this  cargo  as  with 
all  the  rest.'* 
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Here  is  the  secret  of  all  the  trouble.  He  had  no  right  to  rely 
npon  this  custom.  Having  contracted  to  take  the  wool  from  the 
ship  as  soon  as  she  could  prepare  for  delivery,  he  was  bound  to  do 
so,  regardless  of  all  customs.  As  before  remarked,  the  notice  on 
Saturday  forenoon,  of  a  purpose  to  deliver  on  Monday  morning, 
was  sufficient.  If  he  thought  otherwise  he  should,  at  least,  have 
objected.  He  however  gave  the  subject  no  attention,  other  than  to 
fiiend  the  paper  to  his  broker.  It  was  his  duty  to  be  present  on 
Monday  morning  and  receive  his  wool.  In  his  absence  the  respon- 
dent was  justified  in  placing  it  on  the  wharf,  as  he  did.  He  was  not 
required  to  store  it,  or  place  it  under  cover.  Had  the  libellant  been 
present,  in  accordance  with  his  duty,  it  would  not  be  suggested  that 
the  place  of  deposit  was  improper.  Could  he  bv  disregard  of  duty 
impose  on  respondent  the  labor  or  expense  of  piacing  it  elsewhere? 
Certainly  not.  If  loss  ensued  it  was  from  his  own  fault  The  re- 
spondent did  not  undertake  to  store  the  wool  or  in  anywise  protect 
it  after  leaving  the  ship.  On  the  contrary,  as  we  have  seen,  the 
libellant  contracted  to  take  it  when  ready  for  discharge  and  relieve 
the  respondent  from  such  duty. 

The  question,  however,  as  before  suggested,  is  one  of  notice,  siin- 
ply,  and  this  having  been  decided  against  the  libellant,  his  com- 
plaint mu«^t  be  dismissed  with  costs. 

.  Alfred  Driver^  Richard  P.  White  and  J,  Warren  Ooukton,  Esqs.,  for 
libellants. 

Oartis  Tdton  and  Henry  Flanders,  Esqs.,  for  respondents. 

[Leg.  Int.,  Vol.  39,  p.  274.] 

PuftNELt.,  Master,  vs.  The  Wolverton. 

Admiralty — Coliision.    The  burden  of  proof  bein^  on  libellant,  and  his  position  no( 
being  sustained  by  the  weight  of  the  evidence,  libel  is  dismissed. 

Opinion  delivered  June  27,  1882,  by 

Butler,  Dist.  J. — ^The  burden  of  proof  is  on  the  libellant.  He 
must  show  that  the  vessels  were  approaching  in  the  manner  he  de- 
scribes, or  submit  to  an  adverse  decree.  If  they  were  not  thus  ap- 
froaching — if  the  respondent  was  not  distinctly  to  starboanl,  the 
acker  could  not  expect  her  to  pass  on  that  side,  and  she  was 
blameless  in  going  where  she  did.  Under  such  circumstjinces  the 
Paoker's  signal  was  unimportant,  and  recjuired  no  answer.  I>ook- 
ing  at  the  evidence  on  botn  sides  it  seenr^s  impossible  to  say  that  the 
vessels  were  approaching  as  the  libellant  asserta     It  is  quite  as 

J)robable  the  respondent  was  directly  ahead,  or  a  little  to  port.  I 
ncline  to  think  the  weight  of  the  evidence  justifies  a  belief  that  she 
was,  and  that  the  collision  resulted  from  the  Packer's  desire  to 
run  farther  in,  on  account  of  the  tide,  and  improperly  undertaking 
to  do  so.  It  is  sufficient,  however,  that  the  libellant's  position  in 
this  respect  is  not  proved.  As  this  view  disposes  of  the  case  it 
would  be  unprofitable  to  discuss  it  furthit*r. 
•    E,  D.  McCarthy,  and  Morton  P.  Henry,  Esqs.,  for  libellant 

Alfred  Driver,  J,  Warren  Coukton  and  H  n.  Edmunds^  Esqs.,  fo^ 
respondents. 


Digiti 


zed  by  Google 


DISTRICT  CX>URT,  U.  S.,  E.  D.  PA.  467 

[Leg.  Int.,  Vol.  39,  p.  290.] 

McMahon  v8.  The  John  W.  Hall. 

Admiralty — Negligence  in  crowding  into  a  dock  to  the  iz^nry  of  libellant's  vei^el 
renders  respondent  liable  for  the  damages. 

Opinion  delivered  July  21,  1882,  by 

Butler,  Dist.  J. — The  dock  afforded  insufficient  room  for  re- 
spondent, and  the  vessels  there  before  her,  to  He  abreast.  Crowding 
in,  under  the  circumstances,  she  is  prima  facie  liable  for  the  injury 
sustained  by  libellant,  and  must  justify  herself  or  be  held  responsi- 
ble. She  seeks  justification  in  an  effort  to  show  that  libellant 
should  have  moved  out.  Unless  the  effort  is  succecsful  she  is  de- 
fenceless. Should  libellant  have  moved  out?  She  finished  loading 
before  six  o'clock.  Conceding  it  to  have  been  her  duty  then  to  move 
out,  if  nothing  prevented,  it  is  a  sufficient  answer  that  respondent 
was  in  the  way.  She  had  grounded  across  and  closed  the  channel,  and 
so  remained  until  near  ten  o'ckxik.  At  that  time — when  afloat — she 
did  not  open  the  pat^sage  and  invite  libellant  out,  but  changing  po- 
sition slightly,  crowded  in.  To  expect  libellant  to  go  out,  into  the' 
river,  at  that  hour,  was  unreasonaole.  She  was  without  motive 
power,  and  unprepared  to  lay  outside  the  dock.  Blame  is  not  im- 
putxible  for  this  want  of  preparation — the  nature  of  the  craft,  and 
the  usages  of  its  class,  being  considered.  It  is  unreasonable  to  sup- 
pose that  respondent  could  imprison  her  until  such  an  hour  and 
then  order  her  out.  The  reason  assigned — that  respondent  would 
otherwise  lose  a  tide — is  entitled  to  no  weight.  Sne  had  already 
lost  a  tide,  and  if  she  lost  another  it  would  be  the  result  of  her  folly, 
or  misfortune,  in  grounding.  It  did  not  entitle  her  to  keep  libellant 
in  or  drive  her  out  at  pleasure,  irrespective  of  circumstances.  The 
regulations  of  the  port  and  orders  of  the  superintendent  or  master 
do  not  affect  the  question.  The  regulations  must  be  reasonably  in- 
terpreted. They  no  more  required  libellant  to  go  out  into  the  river 
at  such  an  hour,  than  they  did  to  go  out  when  penned  in.  The 
orders  of  the  superintendent  or  master  will  not  justify  encroach- 
ment upon  another's  rights.  If  libellant  could  have  moved  back 
and  still  laid  within  the  dock,  she,  doubtless,  should  have  done  so. 
Whether  she  could  move  back  after  respondent  entered  (she  had  no 
opportunity  before,  as  I  understand  the  evidence),  and  whether 
there  was  room  thus  to  lie  in  respondent's  rear,  is  open  to  serious 
doubt.  The  testimony  respecting  both  these  points  is  in  direct  con- 
flict. I  deem  it  sufficient  to  say  that  in  my  judgment  it  was  not 
proved  either  that  libellant  could  move  back,  with  the  force  at  com- 
mand, or  that  she  could  safely  lay  as  suggested.  The  testimony  of 
Captain  Young  of  the  Mellon,  a  disinterested  witness,  who  saw 
the  situation,  and  is  competent  to  form  a  reliable  judgment,  is  flatlv 
against  respondent  on  both  points.  It  is  possible,  and  I  think 
probable,  there  were  a  few  more  inches  space  than  the  vessels  occu-» 
pied,  at  high  water.  From  the  situation  when  respondent  entered, 
nowever — the  crowding,  and  necessity  for  removing  fenders — the 
inference  is  justifiable  that  the  unoccupied  space,  if  any,  was  very 
small.    With  the  vessels  afloat  and  a  few  inches  thus  to  spare,  they 
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would  doubtless  bind — (resting  against  each  other  in  places,  and  in 
otlier  places  against  the  piers)— rendering  considerable  force  neces- 
sary for  the  removal  of  either.  Without  speculating  on  the  sub- 
ject, however,  it  is  sufficient  that  the  evidence  does  not  prove  the 
respondent's  allegation  in  this  respect. 

Did  libellant  promise  to  move  out,  as  charged  ?  If  she  did  it  was 
not  until  respondent  was  nearly  in  ;  and  if  therefore  she  was  mis- 
taken respectmg  her  ability  to  get  out,  the  promise  was  unimportant 
— as  it  did  not  mislead.  But  did  she  so  promise?  Captain  Hudson 
and  his  mate  say  Captain  Gallagher  promised  to  move  out  when 
they  should  get  in,  as  they  were  crowding  by.  This  is  distinctly  and 
positively  denied  by  Captain  Gallagher;  and  when  his  situation 
and  conduct,  at  the  time  and  after,  are  considered,  the  probabilities 
seem  to  be  with  the  denial.  Captain  Young  says  he  heard  Captain 
(Jallagher  tell  some  one  on  board  respondent,  that  he  could  not  go 
out  that  night,  that  his  men  were  all  gone. 

Captain  Hudson's  conduct  and  conversation,  when  forcing  his 
way  in  and  after  the  accident,  seem  to  show  consciousness  of  wrong. 
More  than  once,  as  he  entered,  he  alluded  to  the  danger  of  "  squeez- 
ing," and  after  his  fears  had  been  realized  Captain  Young  says  "  he 
asked  me  about  an  hour  after  the  boat  was  sunk,  if  I  thought  he 
was  to  blame;  and  I  told  him  that  in  case  of  a  lawsuit  I  thought 
it  would  go  pretty  hard  with  him.  He  said  he  thought  he  was  not 
to  blame ;  I  said  I  thought  he  was.  .  .  He  did  not  say  the  captain 
of  the  barge  had  said  he  would  go  out." 

The  libellant  must  have  a  decree  for  his  damages. 

A.  L,  Wilson  and  John  G,  Johnson,  Esqs.,  for  libdllant. 

Curtis  TiUon  and  Henry  Flanders,  Esqs.,  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  290.] 

The  William  Marshall  vs.  The  Bessie  Morris. 

In  a  collision  on  the  river  where  the  libellant  had  the  right  of  way,  the  respondent 
is  liable  unless  she  is  able  to  prove  that  libellant  disregarded  the  ordinary  roles  of 
navi^tion,  and  so  improperly  ran  into  danger. 

And  in  such  a  case  the  buruen  of  proof  is  on  the  respondent. 

In  admiralty.  Opinion  delivered  July  21, 1882,  by 
BuTLEU,  DisT.  J. — That  libellant  had  the  right  of  way,  and  re- 
spondent was  consequently  bound  to  keep  off— unless  the  former  by 
disregarding  ordinary  rules  of  navigation,  improperly  ran  into  dan- 
ger— is  not  only  plain,  but  conceded  by  counsel.  The  burden  of 
))roof  is,  therefore,  on  respondent — a  very  important  fact  in  view 
of  the  conflicting  character  of  the  testimony.  She  alleges  that  libel- 
lant prevented  her  keeping  off,  by  suddenly  and  improperly  coming 
about,  near  mid-channel— -directly  after  crossing  her  bows,  when 
only  about  two  hundred  feet  away,  as  described  in  the  answer. 
This  is  the  only  defence ;  and  in  my  judgment,  it  is  not  proved. 
The  testimony  of  respondent  supports  it;  but  the  answering  testi- 
mony of  libellant,  apparently  as  credible  (in  part  from  disinterested 
witnesses),  is  directly  the  reverse,  while  the  probabilities  of  the  case 
seem  to  be  with  the  latter.  Under  the  circumstances  described  in 
th6  answer,  and  by  respondent's  witnesses,  it  appears  incredible 
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that  libellant  could  come-about  and  place  herself  in  respondent's 
way,  as  alleged.  Considering  the  latter's  speed,  the  direction  of 
wind  and  tide,  the  given  distance  between  the  vessels,  and  the 
length  of  time  required  bv  libellant  to  come-about,  it  is  difficult  to 
believe  that  she  could  get  back  to  respondent's  path  before  the  latter 
had  passed — even  without  change  of  course.  It  is  more  difficult, 
however,  to  believe  that  respondent,  under  the  circumstances  de- 
scribed— seeing  libellunt's  purpose — might  not  have  passed  in  safety 
by  immediately  changing  her  course  eastward. 

The  libellant  did  not  run  as  near  tlie  western  shore  as  was  pos- 
sible. Precisely  how  near  she  ran  is  uncertain.  According  to  her 
own  witnesses  it  was  almost  as  near  as  prudence  permitted — in  view 
of  the  circumstances  they  relate.  In  the  absence  of  nil  direct  evi- 
dence on  tl»e  subject  the  presumption  would  be  that  she  did  so.  It 
was  her  interest  to  run  her  tack  out,  fully.  But  how  near  she  ran 
to  the  western  side  is  unimportant,  unless  it  appears  that  she  im- 
properly and  unexpectedly  came-about  with  respondent  close  by,  as 
alleged.  As  already  indicated,  I  believe  the  testimony  not  only  does 
not  show  that  she  did  thus  come-about,  but  that  its  weight  is  the 
other  way.  The  suggestion  that  she  had  only  gotten  around  when 
struck,  that  her  wheel  had  not  been  changed,  to  straighten  on  her 
course,  and  the  argument  based  upon  it,  are  not  warranted  hy  the 
evidence.  The  testimony  of  the  mate,  who  was  at  the  wheel,  is  full 
and  clear,  to  the  contrary — while  the  testimony  of  the  master  nnd 
the  officers  of  the  Roland  Stanford,  who  witnessed  the  collision, 
sustain  his  statement  I  cannot  doubt  that  libellant  had  straight- 
ened on  her  course,  and  run  some  distance,  before  she  was  struck. 
I  can  only  account  for  respondent's  fnilure  to  keep  off  upon  the 
hypothesis  that  her  look-out  was  defective,  and  that  she  conse- 
quently failed  to  see  libellant  until  close  upon  her.  That  the  look- 
out was  defective  is  clear.  The  competency  of  the  steward  for  this 
service  was  doubtful,  at  least.  But,  in  addition  to  this,  his  attention 
at  the  time  was  divided  between  tliat  service  and  those  belonging 
to  his  employment  as  steward,  and  he  consequently  did  not  see  the 
vessel  until  within  two  hundred  feet,  or  if  he  did  see  did  not  report. 
It  is  not  improbable  that  the  respondent  might  still  have  passed 
safely  to  the  westward,  but  in  the  confusion  she  attempted  to  pass 
under  libellant's  bows  and  struck  her.  (See  assessor's  answers,  filed 
herewith.)    A  decree  must  be  entered  in  libellant's  favor. 

Will  Captain  Hewitt  please  furnish  answers  to  the  following  ques- 
tions, and  oblige  William  Butler,  D.  J. 

Ist.  Suppose  the  Bessie  Morris  to  have  been  coming  up  tlie 
river,  two  hundred  feet,  or  thereabout,  away,  and  the  M^illiam 
Marshall  to  have  crossed  her  bows  westward,  at  that  distance,  and 
then  to  have  come-about,  as  described  in  the  answer  handed  you 
(the  wind  and  tide  being  as  stated  therein),  would  the  latter  vessel 
have  gotten  back  so  as  to  come  in  contact  with  the  Bessie  Mor- 
ris? 

2d.  If  the  William  Marshall  had  her  sails  trimmed,  at  the  time 
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6f  collision,  as  stated  in  the  answer,  is  it,  or  is  it  not,  probable  that 
she  was  considerably  farther  westward,  than  stated  in  the  answer, 
when  she  caine-about? 

To  the  foregoing  interrogatories  I  be?  leave  to  answer  as  follows: 

1st  She  could  not  have  gotten  bac^  in  time  to  come  rn  contact, 

for  in  the  act  of  comlng-about  she  would  have  gone  ahead  down  the 

river  to  a  point  below  the  other  vessel  before  she  would  have  filled 

away  on  her  eastern  tack. 

2d.  It  is  very  probable  that  she  came-about  considerably  farther 
westward,  because  otherwise  she  would  not  have  been  filled  away 
on  the  eastern  tack  before  she  came  in  collision,  for  she  could  not 
have  done  this  within  two  hundred  feet     Yours,  respectfully, 

George  T.  Hewitt. 

Edward  F.  Pugh  and  Henry  Flanders,  Esqs.,  for  libellant 
Edward  S,  Sayres^  Alfred  Driver  and  J,  warren  Coulston,  E^sqs.,  for 
respondent 

[I^.  Int,  Vol.  39,  p.  291.] 

//*  re  Williams  &  Leidio. 

There  is  no  hardship  io  enforcing  the  statutory  proyinon  reaairinj?  merchants  and 
tradesmen  to  "  keep  proper  books  of  account."  And  where  tneir  books  fail  to  show 
their  business  in  an  important  particular  and  to  a  large  extent  the  discharge  will 
not  be  granted. 

In  bankruptcy.    Opinion  delivered  Jane  27,  1882,  by 

Butler,  Dist.  J. — Looking  at  this  case  with  a  desire  to  relieve  the 
bankrupts  if  it  can  be  done  consistently  with  justice  to  others,  I  find 
myself  compelled  to  sustain  the  register's  report  against  them.  Very 
great  liberality  has  been  exercised  by  the  courts  in  construing  and 
applying  the  statutory  provision  requiring  merchants  and  tradesmen 
to  **  keep  proper  books  of  account," — so  great  in  some  instances  as 
almost  to  nullify  the  law.  There  is  no  hardship  in  enforcing  this 
provision.  Its  purpose  is  to  require  such  dealers  to  keep  auch  ac- 
courrts  as  will  ftxiiibit  their  business  and  standing,  not  only  to  them- 
selves, but  also  to  their  creditors,  before  and  after  failure.  This  is 
not  much  to  require  of  a  man  who  asks  to  be  discharged  from  his 
debts  without  paying  them.  In  this  instance  the  bankrupts  have 
not  observed  the  requirement.  Their  books  fail  to  show  their  busi- 
ness, in  an  important  particular  and  to  a  large  extent  We  are 
therefore  compelled  to  dismiss  their  exceptions  to  the  register's  re- 
port and  refuse  their  application  for  a  discharge. 

/).  C.  Harrington,  Esq.,  for  bankrupts. 

R,  P.  White,  Esq.,  for  assignee. 

[Leg.  Int,  VoL  39,  p.  357.] 

Baird  et  al.  vs.  The  Mark  Lane. 

Where  a  Rtevedore  contracts  with  a  master  of  a  ship  to  nnload  a  ctLTgo  at  a  fixed  rate, 
and  is  paid  in  full,  no  lien  will  lie  a^inst  the  ship  for  the  wages  of  the  long- 
shoremen  who  were  employed  by  the  stevedore. 
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In  April,  1882,  the  Mark  Lane  arrived  in  this  city  with  a  cargo 
of  potatoes,  a  laree  portion  of  which  was  rotten. 

The  Board  of  Health  ordered  the  master  to  remove  them  from 
the  city  as  a  nuisance.  He  contracted  witjx  Steen,  a  stevedore,  to 
discharge  cargo,  sound  and  unsound,  at  forty  cents  a  ton.  Steen 
employed  a  gang  of  longshoremen  and  discharged  the  sound  pota- 
toes may  4th  and  5th.  The  wages  were  $3  per  day.  On  the  morn- 
ing of  the  5th  he  contracted  with  his  men  to  go  down  the  river  at 
$3.50  per  day,  and  to  pay  for  the  time  of  going  up  and  down  the 
river.  When  they  returned  to  the  city  the  master  paid  the  steve- 
dore in  full ;  the  latter  told  the  libellants  to  come  to  his  house  and 
be  paid.  When  they  came  he  tendered  them  wages  at  $3.50  per 
day  for  all  the  time  they  worked  and  for  the  time  going  up  and 
down  the  river;  some  of  the  gang  accepted,  but  the  libellants 
claimed  that  they  were  to  be  paid  from  the  time  they  left  the  wharf 
until  they  got  back,  whether  they  worked  or  not,  and  double  pay 
for  Sunday.  Steen,  the  stevedore,  declined  to  pay  these  rates,  and 
they  libelled  the  vessel. 

Opinion  delivered  September  16,  1882,  bjr 

Butler,  Dist.  J.— The  defence  urged  is  two-fold— first,  that  no 
lien  arose  from  the  service;  and  second,  if  a  lien  did  arise  it  was  in 
fiivor  of  Steen,  who  alone  was  known  to  respondent. 

As  the  second  point  is,  in  my  judgment,  well  taken,  and  fatal, 
the  first  need  not  oe  considered.  Steen  contracted  to  discharee  the 
cargo,  and  employed  libellants  as  laborers  for  that  purpose.  When 
the  prohibition  to  discharge  upon  the  wharf  came,  and  arrange- 
ments were  made  to  do  it  elsewhere,  the  relations  between  Steen 
and  his  employ68  continued,  except  as  to  the  extent  of  wages. 
Their  rights  were  in  no  other  respect  aff'ected.  As  between  them 
and  the  ship,  Steen  performed  the  service.  No  other  view  of  the 
subject  is  supported  by  the  evidence.  The  libellants  are  entitled  to 
payment  from  Steen,  according  to  the  rate  of  wages  contracted  for 
with  him.  If  he  is  in  default  tliey  have  a  remedy  elsewhere.  They 
are  here  pursuing  the  ship  only  because  he  and  they  disagree  re- 
specting their  contract.  He  havmg  been  paid  in  full  for  the  service, 
tne  claim  here  seems  especially  inequitable. 

The  libel  must  be  dismissed,  with  costs. 

Jos.  J.  Murphy,  Esq.,  for  libellant. 

Henry  0,  Wardj  Esq.,  for  respondent. 

[Leg.  Int.,  Vol.  39,  p.  857.] 

In  re  W.  H.  Blumer  &  Co.,  Bankrupts. 

A  debt  had  been  proven  against  the  separate  estate  of  Jesse  M.  Line,  one  of  the  bank- 
rupts, by  KnauKS  upon  a  guarantee  of  naid  Line  of  a  certificate  of  deposit  issued  by 
the  said  finn  of  Blumer  a  Co.  for  $1,575,  deposited  by  said  Knauss  with  said  firm 
as  bankers,  said  certificate  being  in  the  usual  form  of  certificates  issued  by  sai<i 
firm  for  moneys  deposited  with  them.  Ifeldj  that  there  was  no  consideration  for 
such  indorsement,  and  that  the  creditor  obtained  no  additional  obligation  whatever, 
and  has  no  right  to  participate  in  the  distribution  of  the  debtors'  individual  estate 
at  this  time. 
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Exception  filed  by  Ephraim  Knauss,  administrator  of  Charles 
Knauss,  claimant  against  the  separate  estate  of  Jesse  M.  Line,  to 
the  report  of  the  register's  disallowance  of  claim. 

Opinion  delivered  September  8,  1882,  by 

Butler,  Dist.  J. — Tl)is  exception  must  be  dismissed.  Mr.  Linens 
indorsement  on  the  certificate  was  without  any  legal  effect.  It  was 
in  terms  a  guarantee  of  his  own  debt.  As  a  member  of  the  firm 
which  issued  the  certificate,  he  was  liable  to  be  called  upon  individu- 
ally to  pay  it,  and  his  guarantee  was  therefore  unmeaning.  The 
creditor  obtained  no  additional  obligation  whatever,  and  has  no 
right  to  participate  in  the  distribution  of  the  debtor's  individual 
estate  at  this  time. 

W,  H,  Souder,  Esq.,  for  Knauss. 

John  Rupp,  Esq.,  for  individual  creditors  of  Line. 

[Leg.  Int.,  VoL  39,  p.  858.] 

In  the  matter  of  William  H.  Blumer,  Jesse  M.  Line  and  William 
Kern,  late  copartners,  trading  as  William  H.  Blumer  &  Co., 
Bankrupts. 

An  arrangement  by  which  the  snreties  on  the  bond  of  a  defaulting  public  officer 
should  give  separate  bonds  for  their  pro  rata  share  of  the  amount  due  by  the 
principal— the  original  bond  not  to  be  delivered  orcanceUed — does  not  amount  to 
a  substitution  of  the  new  bonds  for  the  original.  The  liability  upon  the  latter 
therefore  continues,  unless  an  understanding  to  the  coutrary  clearly  appears. 

Exceptions  filed  by  individual  creditors  of  Jesse  M.  Line  and 
William  Kern,  two  of  the  bankrupts,  to  the  register's  report  allow- 
ing claim  of  city  of  Allentown. 

The  city  of  Allentown  proved  debts  against  the  separate  estates 
of  Jesse  Al.  Line  and  William  Kern,  they  having  been  sureties,  with 
others,  upon  the  official  bond  of  Jacob  A.  Blumer,  as  treasurer  of 
the  city  of  Allentown ;  the  said  Blumer,  at  the  expiration  of  his 
office,  being  indebted  to  said  city  for  the  sum  of  $9,3o7.30,  and  hav- 
ing become  insolvent. 

It  further  appeared  that,  on  12th  of  June.  1877,  a  joint  resolu- 
tion of  the  councils  of  Allentown  was  passed,  providing  that  the 
bondsmen  of  said  treasurer  might  give  their  bonds  for  their  pro 
rata  of  the  balance  due  by  the  said  treasurer,  with  such  sureties  as 
might  be  approved  by  the  finance  board,  payable  in  eighteen  months, 
and  that  the  old  bonds  should  be  retained. 

In  pursuance  of  this  resolution,  five  of  the  bondsmen  did  give 
such  bonds,  each  for  one-seventh  of  the  debt,  but  neither  Line  nor 
Kern  were  parties  to  this  adjustment 

The  new  bonds  not  having  been  paid  as  yet,  the  city  claim  against 
the  bankrupt  estate  on  the  whole  debt,  less  a  credit  for  amount  re- 
covered from  the  insolvent  estate  of  said  treasurer. 

Opinion  delivered  September  8,  1882,  by 

Butler,  Dist.  J. — The  question  raised  is  one  of  construction.  If 
th«  transaction  with  the  five  co-sureties  was  intended  to  be  a  dia- 
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charge  of  the  original  obligation,  no  recovery  can  now  be  sustained 
a^inst  the  estates  of  Line  and  Kem ;  or  if  it  was  intende<i  as  a 
discharge  of  the  five  co-mreties  from  the  obligation,  Line's  and  Kern's 
estates  can  only  be  looked  to  for  two-sevenths  of  the  deficiency. 
If  on  the  other  hand  the  transaction  was  intended  as  a  conditional 
discharge  only — ^the  obligation  to  remain  in  force  until  Biumer's 
default  was  made  good — it  had  no  effect  whatever  upon  the  city's 
rights  against  Line  and  Kem.  The  rule  of  law  applicable  is  plain, 
and  no  authorities  need  be  cited. 

In  my  judgment  the  latter  view  of  the  transaction  is  the  only 
one  justified  by  the  evidence.  The  city  was  careful  to  reserve  its 
rights  under  the  original  bond — stipulating  in  plain  terms  that  the 
obligation  shall  continue  in  force.  Of  course  if^the  new  bonds  had 
been  paid,  and  the  claim  of  the  city  had  been  thus  satisfied,  the 
original  obligation  would  have  been  discharged.  But  until  this 
should  be  done  the  original  obligation  was  to  continue  in  force. 
Nothing  has  occurred  to  interfere  with  Messrs.  Line's  and  Kern's 
right  to  contribution  for  what  they  may  pay  beyond  their  just  pro- 
portions. , 

The  exception  must  therefore  be  dismissed. 

P.  AT.  Eraman,  Esq.,  and  Hon.  Edward  Harvey,  for  exceptants. 

R.  E.  Wright,  Jr.,  Esq.,  for  the  city  of  Allentown. 

[Leg.  Int,  Vol.  39,  p.  432.] 

The  Gratitude  r«.  The  Eutaw. 
The  Eutaw  vs.  The  Gratitude. 

While  two  ressels  were  proceeding  up  the  river,  one  of  them  which  was  slightly  in 
advance  signalled  that  she  would  like  to  croHS  to  the  other  side  of  the  stream.  The 
manoeuvre  was  attempted  in  the  manner  proposed  by  the  signal,  but,  before  it  was 
accomplished,  the  first  vessel,  fearing  danger,  8top|>ed,  and  a  collision  resulted. 
Meld,  that  the  fault  lay  entirelv  with  this  vessel,  as  the  other  had  no  reason  to 
anticipate  the  change,  and  thereiore  could  not  provide  against  it. 

Opinion  delivered  November  10,  1882,  by 

Butler,  Dist.  J. — The  two  vessels  were  passing  up  stream,  virtu- 
all  v  on  parallel  courses,  the  Gratitude  being  to  westward  of  the  chan- 
nel, ana  the  Eutaw  eastward,  a  short  distance  in  advance,  each  at 
customary  speed.  As  they  thus  ran,  no  danger  of  collision  existed. 
The  Eutaw,  desiring  to  pass  to  the  western  side,  signalled  the  Grati- 
tude to  run  under  her  stern,  turned  westward,  slackening  her  speed 
at  the  same  time,  and  very  soon  after,  if  not  immediately,  reversing 
her  engine.  The  Gratitude,  in  attempting  to  pass  under  her  stern, 
collided,  and  both  vessels  were  injurea.  Each  accuses  the  other  of 
fault,  and  is  here  as  libellant,  claiming  damages.  The  Gratitude 
charges  the  collision  to  the  Eutaw's  half-executed  attempt  to  run 
across  her  bows,  as  described ;  alleging  that  the  distance  between 
the  vessels  was  such  as  to  forbid  tlie  attempt;  but  that  after  sig- 
nalling her  purpose,  and  entering  unon  it,  she  should  have  pres-sed 
on  westward — in  which  event  the  collision  might  have  been  avoided, 
though  the  risk  would  have  been  great.  The  Eutaw,  after  stating 
the  situation  of  the  vessels  as  they  passed  up  the  stream  (much  as 
her  antagonist  has),  her  object  in  crossing,  etc.,  replies  to  the  charge 
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of  fault  as  follows:  "Upon  receiving  the  answer  of  one  whistle 
from  the  Gratitude,  the  wheel  of  the  Eutaw  was  put  to  starboard, 
and  the  Eutaw  began  to  move  to  port  and  toward  the  western  shore. 
While  the  Eutaw  was^rounding  to,  ...  .  the  Gratitude,  instead  of 
going  to  the  right,  as  her  answer  to  the  one  whistle  of  the  Eutaw 
indicated  she  would,  and  as  she  ought  to  have  done,  and  as  there 
was  plenty  of  time  and  space  to  do,  kept  on  at  a  high,  dangerous 
and  unlawful  rate  of  speed,  and,  without  changing  her  course,  at- 
tempted to  cross  the  bows  of  the  Eutaw.  Seeing  that  a  collision 
was  imminent  if  the  Gratitude  continued  on  her  course,  the  Eutaw, 
in  answer  to  a  hail  from  the  master  of  the  Gratitude  to  back,  was 
stopped  and  backed  immediately.  After  the  Eutaw  had  begun  to 
back  there  was  nothing  to  prevent  the  Gratitude  from  avoiding  col- 
lision, but  instead  of  so  doing  the  course  of  the  Gratitude  was  sud- 
denly changed,  an  attempt  made  to  go  under  the  Eutaw's  stern,  and 
there  being  insufficient  space  and  time  for  such  a  manoeuvre  the 
collision  occurred."  The  inherent  improbability  of  this  latter  state- 
ment is  such  as  to  forbid  its  acceptance,  in  the  absence  of  conclusive 
proof.  Signalling  her  agreement  to  accept  the  Eutaw's  proposition, 
and  run  eastward  under  her  stem,  why  should  the  Gratitude  "  keep 
straight  on,  at  a  high  rate  of  speed,"  and  attempt  to  cross  her 
bows,  thus  imperilling  herself  as  well  as  the  Eutaw?  And  then 
seeing  that  a  collision  was  imminent,  and  hailing  the  Eutaw  to 
back,  seeing  that  she  was  backing,  and  that  there  was  nothing  then 
to  prevent  passing  in  front,  why  should  she  abandon  her  puri)ose  so 
to  pass,  turn  eastward,  and  run  into  the  Eutjiw,  in  the  foolish  at- 
tempt to  pass  under  her  stern,  as  she  backed?  To  believe  this,  it 
is  necessary  to  believe  that  the  oflBcers  in  charge  of  the  Gratitude 
maliciously  intended  to  run  the  Eutaw  down,  or  that  they  were 
bereft  of  reason.  That  the  evidence  docs  not  sustain  this  answer 
need  hardly  be  stated.  On  the  contrary,  it  shows  very  plainly  that 
the  Gratitude  did  not  "  keep  on  at  a  high  rate  of  speed  without 
changing  her  course,"  did  not  attempt  to  "  cross  the  Eutaw's  bows," 
did  not  "  hail  her  to  back  ....  and  then,  turning  eastward,  attempt 
to  pass  under  her  stern."  Captain  Davis,  a  witness  called  by  the 
Eutaw,  says  the  Gratitude,  after  answering  the  signal,  went  east- 
ward, though  not  as  fast  as  he  thought  she  should.  With  the  tide 
against  her  stern,  it  is  probable  she  would  obey  her  rudder  tardily ; 
but  whether  the  witness'  position  was  favorable  to  accurate  observa- 
tion in  this  respect  may  be  doubted. 

In  my  judgment  the  collision  is  attributable,  solely,  to  the  im- 
proper conduct  of  the  Eutaw.  When  she  resolved  to  change  her 
course,  and  signalled  the  Gratitude,  the  position  of  the  vessels  was 
such  as  to  render  the  execution  of  this  manoeuvre  dangerous  and 
improper.  The  precise  distance  between  them  cannot  be  known. 
It  18  probable  the  Eutaw  was  nearly,  if  not  auite,  as  far  eastward 
of  the  Gratitude  as  she  was  in  advance.  While  we  do  not  know 
the  exact  distance,  we  do  know  that  it  could  not  be  many  lengths; 
and  that  while  the  manoeuvre  might  have  been  successfully  exe- 
cuted, doubtless,  had  each  vessel  faithfully  obeyed  the  signal,  it  was 
imprudent  and  improper.    The  Eutaw's  witness,  Captain  Davis,  in 
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answer  to  the  question,  "After  the  Gratitude  had  replied  to  the 
Eutaw's  whistle,  was  there  time  enough  for  her  to  have  gone  over 
to  the  eastward  with  the  space  between  them  ? "  says :  *^  Well,  if 
their  wheel  had  been  put  hard  over,  the  space  was  short ;  and  ac- 
cording to  my  views,  if  her  wheel  had  been  hard  over,  she  might  or 
ought  to  have  gone  clear.  I  would  like  to  say  something  further 
about  this ;  the  Gratitude  is  very  long,  and  very  swift,  and,  as  I  said 
before,  it  seems  to  me  if  t!ie  helm  had  been  put  hard  over  as  soon 
as  the  signal  was  answered  she  could  have  cleared ;  but  there  is 
some  doubt  in  my  mind  about  it."  This  is  predicated  upon  the 
supposition  that  the  Eutaw  had  held  her  course  wTstwani.  The 
witnesses  from  aboard  the  Gratitude  express  the  same  view,  and 
further  testify  that  their  vessel  was  turned  eastward  immediately 
on  receiving  the  Eutaw's  signal — the  wheel  being  put  hard  aport — 
and  that  the  engine  was  promptly  reversed.  Yet  so  near  together 
were  the  vessels  that  before  her  headway  was  overcome,  and  before 
the  Eutaw  had  more  than  got  about  and  straightened  on  her  course, 
they  were  in  dangerous  proximity.  Had  the  Eutaw  proceeded 
promptly  westward,  the  collision,  doubtless,  would  have  been 
avoided,  though  serious  danger  must  have  been  incurred.  Her  first; 
fault  was  in  attempting  the  hazardous  experiment  proposed,  and  her 
second,  in  taking  alarm  at  the  danger  she  had  occasioned,  when  the* 
manoeuvre  was  half  executed,  and  backing,  so  as  to  render  the  suc- 
cessful execution  of  her  order  to  the  Gratitude  impossible. 

In  porting  her  wheel  and  reversing  her  engine,  the  Gratitude  did» 
all  that  was  possible.  Up  to  this  time  she  had  been  running  at  full 
speed.  I  see  nothing  to  censure,  however,  in  this.  The  Eutaw  had 
been  doing  the  same,  and  such  is  the  uniform  custom  of  all  similar 
vessels  in  traversing  this  part  of  the  river.  There  was  nothing  in 
the  respective  situations  of  the  Gratitude  and  Eutaw,  to  require  un- 
usual care  on  the  part  of  the  former,  or  diminution  of  speed,  until 
the  signal  indicating  change  of  course  was  received.  Nor  does  it 
appear  that  the  execution  of  the  Eutaw's  order  would  have  been 
facilitated  by  a  lower  degree  of  headway.  Had  she  held  to  her  pur- 
pose, as  she  should  after  signalling  the  Gratitude,  and  entering  upon 
It,  the  collision  would,  doubtless,  have  been  avoided.  Hesitatmg, 
with  the  manoeuvre  half  executed,  and  then  backing,  the  collision 
would  probably  have  occurred  if  the  Gratitude's  speed,  at  the  time 
of  signalling,  had  been  less.  It  is  not  a  suflBcient  answer  to  say 
that  the  Eutiiw  would  not  have  hesitated  and  backed,  under  other 
circumstances,  supposed.  She  should  not  have  done  so  under  those 
existing ;  and  we  are  not  at  liberty  to  guess  what  she  would  have 
done  it  they  had  been  different. 

It  is  unimportimt  that  the  pilot  in  charge  of  the  Gratitude  had 
allowed  his  license  to  expire  without  renewal.  His  competency  for 
the  service  is  undoubted. 

It  is  proper  to  say  that  no  weight  whatever  has  been  given  to  the 
action  of  the  inspectors,  whose  report  was  put  in  evidence,  and  re- 
ferred to  on  the  argument.  The  rights  of  parties  injured  by  colli- 
sion cannot  be  affected  by  anything  these  gentlemen  may  do  in 
the  discharge  of  their  oflBcial  duties.  They  may  be  called  as  ex- 
80  Vol.  16 
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peris  to  solve  nautical  problems,  if  competent  for  this  service ;  in 
no  other  way  can  the  court  listen  to  what  they  may  do  or  say,  re- 
specting cases  of  collision. 

'  A  decree  will  be  entered  sustaining  the  Gratitude's  libel,  and  dis- 
missing tlie  Eutaw's. 

Henry  R.  Edmunds,  Esq.,  for  Gratitude. 

J.  W^OovUtonj  Esq.,  for  Eutaw. 

[Leg.  Int.,  Vol.  39,  p.  432.] 

Waurkn  vs.  The  Maryland  et  al. 

When  the  testimony  as  to  the  faot  of  collision  is  in  direct  conflict,  the  doubt  may  be 
as  fairly  resolved  in  favor  of  the  respondent  as  of  the  libellant. 

A  vessel  wns  alleged  to  be  struck  by  another  about  Monday  noon,  and  sank  on  Toes- 
day  night.  She  showed  but  little  sign  of  injury  at  the  time.  The  river  on  both 
days  was  full  of  Hoatinp:  ice.  Hdd^  that  the  collision  oould  not  bo  inferred  to  be 
the  direct  cause  of  the  sinking. 

Opinion  delivered  November  14,  1882,  by 

Butler,  Dist.  J. — The  positive  testimony  respecting  collision  is  in 
direct  conflict,  and  the  inferences  arising  from  surrounding  circum- 
stances may  be  invoked  with  as  much  force,  at  least,  by  the  re- 
spondents as  by  the  libellant.  While  this  point  is  thus  left  in  doubt, 
the  question  of  injury  (supposinj?  collision  to  have  occurred)  is  left 
in  equal,  if  not  greater  douot.  That  the  libellant  was  disturbed,  in 
her  position  by  the  wharf,  may  be  conceded.  The  river  was  full 
of  ice,  and  the  passage  of  a  vessel  in  that  vicinity  would  be  likelv 
to  disturb  her  by  disturbing  it.  Coming  near,  as  the  Maryland  did, 
it  is  highly  probable  the  ice  was  jammed  against  her,  and  this  may 
have  produced  all  the  disturbance  seen  ny  libellant's  witnesses. 
That  she  was  struck  by  the  Maryland,  with  force  sufficient  to 
break  her  fastenings,  drive  her  through  the  ice  sixty  to  eighty  feet, 
and  not  only  to  stop  the  Maryland's  onward  motion,  but  to  produce 
a  recoil  of  jjeveral  feet,  as  alleged  by  the  lil)ellant,  and  sworn  to  by 
his  most  important  witness,  is  wholly  incredible.  Such  a  blow,  on 
her  square  stern,  would  certainly  have  cut  her  down  instantly. 
The  only  evidence  of  injury  is  the  inference  from  sinking,  two  days 
later.  Examination  at  the  time  disclosed  no  injury.  The  bruise 
on  her  fender  (if  recent)  was  immaterial.  The  respondents  were 
allowed  to  go  on  their  way,  without  complaint,  and  if  the  barge  had 
not  subsecjiiently  gone  down,  no  suggestion  of  injury  (it  is  reason- 
able to  infer)  would  ever  have  been  made.  To  conclude  that  she 
went  down  in  consequence  of  injuries  received  at  the  time  would 
not  be  justifiable.  From  Monday,  about  noon,  when  the  blow  is 
said  to  have  been  given,  until  Tuesday  night,  when  she  sank,  no 
injury,  or  indication  of  injury,  was  discoverable.  The  river  during 
all  this  time  was  full  of  floating  ice,  which  was  grinding  and  pound- 
ing against  the  boat.  That  she  went  down  from  this  cause  is,  to 
say  the  least,  quite  as  probable  as  that  she  was  sunk  by  the  alleged 
blow  of  two  days  before.  Sufficient  has  been  said  to  indicate  the 
reasons  for  believing  that  the  libellant's  case  is  not  made  out.  He 
may  have  been  injured  as  he  alleges,  but,  with  the  burden  of  proof 
oi:^  him,  he  has  not  succeeded  in  showing  it. 


Digiti 


zed  by  Google 


DISTRICT  COURT,  U.  S.,  E.  D.  PA.  46T 

The  libel  must  be  dismissefl. 

Theodore  M,  Etting  mid  if.  R.  Edmunds^  Esqs.,  for  libcllani' 

Curtis  TdUm  and  Henry  Flanders,  Esqs.,  for  the  Maryland. 

H.  G.  Ward,  Esq.,  for  the  New  Castle. 

J.  W.  Ooxdston,  Esq.,  for  the  York. 

[Leg.  Int,  Vol.  39,  p.  482.] 

Truxton  vs.  The  Alzena. 

Pi1ota|;e — Jarisdiotion — ^No  State  can  aMiiineexcInsive  jiiri8<1icti<ni  orerthe  snbleet 
of  pilotac;e  on  waters  within  iter  limits.  Each  State  must  be  content,  thereibre, 
with  a  voice  on  the  subject  in  common  with  her  neighbors,  who,  with  her,  border 
oo  the  waters  that  constitute  her  and  their  outlet  Ut  the  sea. 

The  libellant  was  a  pilot  for  the  bay  and  river  Delaware,  duly 
licensed  under  the  laws  of  the  State  of  Delaware  March  15, 1882; 
he  tendered  his  services  as  a  pilot  to  the  schooner  Alzena,  sugar- 
laden,  then  outside  of  the  Breakwater,  on  a  voynge  from  a  foreign  port 
up  the  Delaware  bay  and  river  to  the  port  of  Philadelphia.  Though 
the  libellant  was  the  first  pilot  wlio  offered  himself  to  said  schooner, 
his  services  were  declined  by  her  master,  who  refused  to  take  a  pilot 
or  to  pay  the  libellant  the  fees  due  him  under  the  laws  aforesaid. 
The  defence  is,  that  by  the  laws  of  Pennsylvania,  the  said  vessel 
was  not  bound  to  take  a  pilot,  and  that  the  State  of  Delaware  can- 
not make  a  com[)ulsory  system  of  pilotage  regulations.  There  were 
no  disputed  facts. 

Opinion  delivered  October  13,  1882,  by 

Butler,  Dtst.  J. — The  decision  in  the  Clymene,  39  Leg.  Int.  201 
[and  on  a  subsequent  page  in  this  book],  and  14  Phila.  603,  covers 
everything  embraced  in  this  case,  except  the  question  of  remedy : 
and  this  must  be  determined  against  the  respondent.  In  view  or 
the  following  authorities  no  discussion  seems  necessary:  The  Amer- 
ica, 1  Ix)well,  178;  The  California,  1  Sawyer,  463;  The  George  S. 
Wright,  1  Deady,  591 ;  The  Gleiicome,  7  Fed.  Rep.  604. 

A  decree  must  be  entered  in  favor  of  the  libellant. 

Curtis  Tilton  and  Henry  Flanders,  Esqs.,  for  libellant. 

H.  G.  Ward  and  M.  P.  Henry,  Esqs.,  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  442.] 

Beilly,  owner,  vs.  The  Tug  Mary. 

The  libellant,  owner  of  a  coal  barjre,  received  A-om  the  Readins  Railroad  Company 
a  ticket  entitling  liim  to  townge  to  Smyrna,  but  the  agent  of  rne  compuiiy,  in  mak- 
ing his  arrangement  with  the  tu;r,  stipulated  that  the  l»arge  should  be  taKen  to  the 
month  of  the  Smyrna  creek,  a  diiference  of  several  miles.  JTe/Uf  that  tlie  bam 
oonld  not  recover  damans  from  the  tug  by  reason  of  its  refusal  to  take  her  to  the 
point  mentioned  in  the  ticket,  there  being  no  privity  of  contract  between  them. 

Opinion  delivered  November  20,  1882,  by 

Butler,  Dist.  J. — The  libellant's  contract  was  with  the  Reading 
Railroad  Company.  The  latter  having  arranged  with  the  tug  Del- 
aware for  the  towage  of  barges  from  Fairmount  to  the  mouth  of 
Smyrna  creek,  and  other  places,  was  in  the  habit  of  issuing  towage 
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tickets  between  the  points;  and  in  this  instance  issued  one  to 
Smyrna.^  for  libelhint.  In  pursuance  of  an  understanding  between 
the  respondent  and  the  tug  Delaware,  the  former  occasionally 
took  the  latter's  place  in  towing  vessels  for  the  railroad  company, 
and  did  so  in  this  instance. 

While  the  ticket  issued  shows  a  contract  by  the  company  to  tow 
the  barge  to  Smyrna,  there  is  evidence  of  a  dififerent  understanding 
between  the  companv's  agent  and  the  libellant.  Whether  the  rail- 
road company  may  be  held  to  the  terms  shown  by  the  ticket  need 
not  be  considered.  The  respondent  was  not  a  party  to  this  contract 
Taking  the  Delaware's  place  in  her  arrangement  with  the  rail- 
road company,  she  became  obliged  to  do  wiiat  was  thereby  stipu- 
lated for,  but  no  more.  In  this  instance,  it  became  her  duty  to  tow 
the  libellant  into  the  mouth  of  the  creek ;  but  unless  it  is  shown 
that  she,  in  some  way,  made  herself  a  party  to  the  railroad  com- 
pany's contract  for  towage  to  Smyrna,  her  duty  ended  there.  This 
is  not  shown.  Had  she  known  the  terms  stated  by  the  ticket,  be- 
fore entering  upon  the  service,  she  should,  probably,  be  held  to  an 
undertaking  to  comply  with  them.  She  did  not,  however,  see  the 
ticket,  or  become  aware  of  its  language,  until  near  the  mouth  of  the 
creek.  Learning  that  the  barge  was  loaded  for  Smyrna,  she  in- 
formed the  libellant  that  she  would  not  take  him  there,  and  called 
his  attention  to  the  preparations  necessary  for  getting  up  the  creek. 
These  preparations,  in  part  at  least,  were  made.  The  respondent 
nevertheless  did  tow  the  libellant  up  through  the  mouth  of  the 
creek  to  the  first  bridge,  a  distance  of  several  miles,  and  there  cast 
off  the  lines  and  returned.     Her  duty  was  thus  fully  discharged. 

The  libellant's  allegation  that  he  requested  to  be  taken  to  a  wharf 
near  the  bridge,  and  that  he  was  left  in  an  unsafe  position,  from 
which  the  wharf  could  not  be  reached  without  aid,  is  not,  in  my 
judgment,  sustained.  There  is  testimony  that  he  requested  to  be 
taken  to  the  wharf,  but  it  is  met  by  counter-testimony,  to  my  mind, 
of  greater  weight.  Aside  from  what  the  respondent's  witnesses  say 
on  the  subject,  the  probabilities  are  against  the  libellant.  That  he 
intended  to  pursue  his  way  up  the  stream  with  the  tide  can  hardly 
be  doubted.  He  had  provided  for  doing  so,  in  procuring  a  boat  and 
anchor,  and,  as  he  doubtless  believed  at  the  time,  a  pilot  familiar 
with  the  channel.  As  no  motive  whatever  can  be  seen  for  refusing 
the  alleged  request,  the  inference  is  reasonable  that  it  would  not 
have  been  refused,  if  made.  Furthermore,  it  is  not  shown  that  the 
situation  in  which  the  libellant  was  left  was  dangerous,  even  if 
he  proposed  to  go  no  farther  at  the  time. 

Sufficient  has  been  said  to  indicate  the  court's  reasons  for  the 
decree.  It  would  be  out  of  place  to  inquire  into  the  railroad  com- 
pany's liabilities  under  its  contracts,  as  shown  by  the  ticket,  or  to 
enter  upon  the  question  whether  the  libellant's  misfortune  arose 
.  from  failure  to  comply  with  the  contract,  or  from  fault  of  his  own 
in  neglecting  to  employ  the  pilot  whose  services  were  tendered,  in 
attempting  to  pole  his  boat  up  a  channel  of  which  he  was  ignorant, 
or  failing  to  seek  the  aid  of  the  steam  barge  which  passed  him  on 
the  way. 
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The  libel  must  be  dismissed. 

J.  Warren  CcnUstony  Esq.,  for  libellant. 

Curtis  TUton  and  Henry  FtanderSj  Esqs.,  for  respondent. 

[Leg.  Int.,  Vol.  89,  p.  462.] 

Morris  et  al.  vs.  The  Arendal. 
City  Ice  Boat  No.  3,  Master  and  Crew,  v8.  Same. 

Admiralty — Salvage — A  city  ice  boat  may,  in  a  proper  case,  be  entitled  to  salvage. 
Breaking  up  the  ice  on  th'e  Delaware  nver  is  tne  primary  duty  of  the  ice  boats,  for 
the  performance  of  which  no  compensation  can  be  demanded.  Towage  is  a  sec- 
ondary consideration,  and  is  performed  under  contract  for  compensation. 

A  city  ice  boat  is,  therefore,  under  no  more  obligation  to  rescue  a  wreck  or  disabled 
vessel  than  any  other  vessel  equally  competent.  When  such  rescue  is  made  she 
and  her  crew,  as  well  as  the  wreckers  taken  on  board,  must  therefore  be  treated  as 

•    salvors.    The  city's  ownership  is  immaterial. 

The  sum  allowed  should  he  sufficient  to  cover  expense,  time,  lab(»r,  skill,  i^sk  to 
property  and  person  incurred  and  expended,  and  to  reward  fully  the  enterprise  dis- 
played. The  libellants  are  not  entitled  to  any  given  proportion  of  the  property 
saved,  but  simply  to  compensation  and  reward  according  to  the  merit  of  tlieir  ser- 
vices and  conuucL 

Opinion  delivered  December  1,  1882,  by 

Butler,  Dist.  J. — While  the  respondent  was  not,  in  my  judgment, 
•*  derelict"  (Conkling's  U.  S.  Adm.,  p.  359-60,  The  Hyderabad,  11 
Fed.  Rep.  749),  she  was  in  very  great  distress  and  danger;  and  her 
rescue  was  a  salvage  service. 

All  who  participated  in  the  rescue  must  be  regarded  as  salvors. 
The  ice  boat  and  her  crew  owed  the  respondent  no  duty  which  re- 
quired the  services  rendered.  As  appears  by  the  original  city 
ordinance  on  the  subject,  the  ice  boats  were  established  for  the  pur- 
pose of  breaking  up  ice  in  the  Delaware  river,  and  keeping  the 
channel  open  to  navigation.  This  is  the  duty  to  which  they  are 
primarily  devoted — ^for  the  performance  of  which  no  compensation 
can  be  demanded,  under  any  circumstances.  Towage  was  a  sec- 
ondary consideration,  not  referred  to  in  the  original  ordinance,  and 
is  performed  under  contract  for  compensation,  as  by  all  other  tugs, 
except  that  the  rate  of  compensation,  generally,  is  established  in  ad^ 
vance,  by  schedule.  The  boat  was  therefore  under  no  greater  obli- 
gation to  rescue  the  respondent  than  any  other  vessel  equally  com- 
petent and  similarly  situated,  would  have  been.  She  and  her  crew, 
as  well  as  the  wreckers  taken  on  board,  must,  therefore,  be  treated 
as  salvors.  The  city's  ownership  of  the  boat  must,  in  view  of  the 
authorities,  if  not  otherwise,  be  deemed  unimportant. 

What  sum  should  be  allowed  ?  It  should  be  sufficient  to  cover 
the  expense,  time,  labor,  skill,  risk  to  property  and  person,  incurred 
and  expended,  and  to  reward,  fully,  the  enterprise  disnlayed.  The 
risk,  skill  and  enterprise  were  not  large.  The  time,  labor  and  cost 
— considering  the  value  of  the  boat,  and  quantity  of  fuel  consumed 
— were  greater.  The  circumstances  of  the  case  do  not  call  for  a  large 
award.  There  are  few  instances  of  salvage,  in  my  judgment,  con- 
sidering the  value  of  the  property  saved,  where  the  sum  should  be 
materially  less.  Twenty-five  hundred  dollars  is,  I  think,  amply 
sufficient,  and  this  sum  is  allowed.     The  libellants  are  not  entitled 
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to  any  given  proportion  of  the  property  saved,  but  simply  to  oom- 
pensation  ana  reward,  according  to  the  merit  of  their  services  and 
conduct 

I  am  not  sure  the  conduct  of  the  boat's  master  was  in  all  respects 
commendable.  It  looks  a  little  as  if  he  was  more  intent  upon 
making  salvage  than  discharging  the  duty  of  keeping  navigation 
open,  to  vessels  less  powerful  than  his  own.  This  appearance  may, 
however,  be  dispelled  by  further  investigation. 

The  subject  must  be  considered  in  distributing  the  sum  awarded ; 
and  if  the  master's  conduct  is  found  to  be  such  as  here  suspected, 
he  should  be  rewarded  accordingly,  or  not  at  all.  In  pursuance  of 
the  understanding  between  the  libellants,  the  distribution  will  be 
referred  to  a  commissioner,  before  whom  further  testimony  respect- 
ing the  master's  conduct  may  be  heard,  if  deemed  necessary. 

It  is  highly  important  that  the  officers  of  the  ice  boats  shall  not 
allow  their  attention  to  be  diverted  from  the  important  duty  of 
keeping  the  channel  open,  by  the  temptation  to  seek  for  prizes  else- 
where. 

Edward  F,  Pugh  and  C  C,  Lister,  Esqs.,  for  bark  Arendal. 

William  Nelson  West  and  WiUlam  H.  AddickSj  Elsqs.,  for  Philadel- 
phia citv  ice  boat  No.  3. 

Alfred  Driver  and  J.  Warren  Coidston,  Esqs.,  for  the  crew  of  the 
ice  boat. 

Theodore  M,  Etting  and  Henry  R,  Edmunds,  Esqs.,  for  E.  J.  Morris 
&Co. 

[Leg.  Int.,  Vol.  39,  p.  468.] 

Stewart  et  a/,  vs.  Bark  Nora. 

A  libel  was  filed  by  indorsees  of  a  bill  to  recover  for  certain  steel  which  was  deliyered 
to  the  wrong  consignees. 

ffdd,  That  libellants  mnst  show  that  the  steel  claimed  was  shipped,  and  that  non- 
delivery resolied  from  negligence. 

Opinion  delivered  December  8,  1882,  by 

Butler,  Dist.  J. — Under  the  terms  of  the  bill  of  lading,  the  libel- 
lants, who  are  indorsees,  must  show  that  the  steel  claimed  was 
shipped,  and  that  the  non-delivery  resulted  from  negligence. 

The  quantity  delivered  was  nearly  157  tons. 

That  the  quantity  shipped  was  about  197  tons,  is  reasonably  clear. 
This  is  the  quantitv  named  in  the  bill  of  lading;  and  although  the 
respondent  withheld  his  assent  from  this  statement,  the  declaration 
thus  made  by  the  shipper,  at  the  time  of  loading,  is  a  part  of  the 
res  gestce,  and  while  it  may,  and  doubtless  would,  be  insufficient  to 
establish  a  prima  facie  case,  it  is  nevertheless  evidence,  to  be  con- 
sidered with  .other  facts  tending  to  prove  the  actual  quantity.  The 
ship  contained  two  other  consignments  of  steel,  one  of  about  twenty 
tons,  and  the  other  about  twenty-four,  and  two  consignments  of 
scjrap  iron,  one  of  about  twenty  tons,  and  the  other  about  267 — the 
bills  of  lading  for  which  were  in  all  respects  similar  to  that  held  by 
the  libellants.  The  aggregate  amount  of  the  several  consignments 
(constituting  the  entire  cargo),  as  exhibited  by  the  bills  oi  lading;, 
was,  therefore,  of  steel  about  231  tons,  and  of  iron  about  287  tons. 
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Tlie  ascertained  weight  of  the  cargo  delivered  by  the  Bhip  corre- 
sponds pretty  closely  with  this  quantity.  While  the  delivery  to  the 
Ubellants  was  short  from  thirty  to  forty  tons,  the  delivery  to  aiM>ther 
consignee  (Samuels  &  Co.)  was  excessive  to  nearly  an  equal  amount.: 
and  this  excess  consisted  of  steel,  while  Samuels  &  Co.  were  entitlea 
only  to  iron.  It  thus  appears,  that  after  the  other  consignees  had 
received  all  they  were  entitled  to,  there  remained  of  the  cargo  what 
corresponded  in  kind,  and  pretty  closely  in  Quantity,  with  the  bal- 
ance due  the  libellants,  according  to  their  bill  of  lading  and  claim. 
That  the  steel  delivered  to  Roebling  Sons,  on  the  consignment  to 
Samuels  &  Co.,  as  iron,  in  excess  of  the  quantity  called  for  in  their 
bill  of  lading,  was  the  libellants'  steel,  I  have  no  doubt. 

Was  this  mistaken  delivery  the  result  of  negligence?  If  it  was, 
the  libel  must  be  sustained ;  otherwise  it  must  be  dismissed.  The 
circumstances  under  which  the  cargo  was  loaded,  and  the  terms  of 
the  bill  of  lading,  relieved  the  ship  from  the  usual  strictness  of  th^ 
obligation,  respecting  ascertainment  and  delivery  of  consignments. 
The  mixing  of  steel  with  iron,  as  was  done,  was  not  provided  for  by 
the  charter,  and  necessarily  tended  to  subject  the  snip  to  unusual 
labor  and  care,  in  making  delivery.  I  have  no  doubt,  however,  that 
officers  of  the  ship  had  knowledge  at  the  time,  of  wliat  was  being 
done ;  and  no  objection  appeai-s  to  have  been  made,  until  the  cap- 
tain was  asked  to  sign  the  bills  of  lading.  Although  he  then  com- 
plained, and  refused  to  sign  until  the  language  was  qualified,  he 
undertook,  with  full  knowledge  of  the  facts,  to  carry  the  cargo,  and 
thus  became  responsible  for  the  exercise  of  such  care  as  the  circum- 
stances required,  in  ascertaining  and  delivering  the  several  consign- 
ments. No  fault  shown  in  loading  will  relieve  him  from  this  obli- 
gation. Aside  from  the  fact  that  the  loading  may  be  presumed  to 
have  been  superintended  by  a  representative  of  the  shij),  an  implied 
agreement  to  exercise  pro|)er  care,  respecting  delivery,  arose  from 
the  undertaking  to  carry,  after  being  intormed  of  the  circumstances. 
In  view  of  the  fact  that  the  cargo  was  handled  in  transit,  at  Water- 
ford,  and  the  confusion  of  the  metals,  consequently,  increased,  the 
respondent  should  be  held  to  a  high  degree  of  care.  Might  the 
mistake  made  have  been  avoided  by  the  exercise  of  sucli  care  ?  I 
believe  it  might.  The  testimony  shows  that  the  consignments  of 
ten  and  twenty-four  tons,  respectively,  of  steel,  were  ascertained  and 
delivered  without  difficulty ;  and  the  same  is  true  of  the  twenty 
tons  of  iron,  and  the  partial  delivery  of  steel  to  the  libellants.  No 
trouble  was  encountered  thus  far,  in  distinguishing  the  two  kinds 
of  metal.  It  is  not  shown  that  the  steel  delivered  to  Roebling  Sons, 
as  iron,  differed  from  the  other  delivered  to  the  libellants.  The  de- 
scription of  the  former  by  the  witnesses  does  not  establish  such 
difference.  It  seems  quite  clear  that  if  the  captain  had  not  declined 
the  aid  of  Mr.  Alexander,  who  went  to  the  ship  to  assist  in  distin- 
guishing Samuels  &  Co.'s  iron,  the  mistake  would  have  been  avoided. 
The  sending  of  this  expert  to  superintend  the  separation  of  the 
metals  was  additional  information  of  the  necessity  for  care.  The 
captain^  however,  asserted  entire  confidence  in  his  own  ability  to 
distinguish  the  iron  from  the  steel,  as  also  did  the  mate.     And  yet 
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he  delivered  tlnrty-three  tons  of  steel  on  Samuels  &  Co.'s  consign- 
ment of  iron,  twenty-six  tons  of  which  were  in  excess  of  the  entire 
amount  of  njetal  called  for  by  this  consignment.  This  fact— the 
delivery  of  such  an  excess,  without  inquiry  or  hesitation — is  preg- 
nant with  evidence  of  negligence.  The  circumstance  that  he  was 
giving  to  this  party  such  a  quantitjr  of  metal  more  than  he  was  en- 
titled to,  while  the  libellants'  delivery  was  short  in  an  equal,  or 
greater  amount,  should  certainly  have  created  apprehension  of  mis- 
take. Investigation  then  woulci  have  disclosed  the  fact  that  he  Was 
delivering  the  lihellants'  steel  to  Roebling  Sons,  as  plainly  as  it  did 
when  subsequently  made. 

If  it  were  granted  that  the  respondent  might,  under  the  charter 
and  bills  of  lading,  have  treated  the  entire  cargo  as  iron,  and  deliv- 
ered it  as  such,  his  position  would  not  be  improved.  It  would  still 
be  plain  that  he  should  have  stopped  when  Samuels  &  Co.'s  con- 
wgnment  was  fully  delivered,  ana  placed  what  remained  to  the 
libellants'  deficiency. 

The  fact  that  the  lihellants  were  not  present  at  the  delivery  does 
not  tend  to  excuse  the  resoondent. 

As  indorsees  of  the  bill  of  lading,  the  lihellants  have  title,  and 
may  sue  in  their  own  names,  as  they  have  done :  The  Thames,  14 
Wall.  107,  108. 

Alfred  Driver  and  J.  Warren  Omlaton,  Esqs ,  for  lihellants, 

Gwrti^  Tilton  and  Henry  Flanders,  Esqs.,  for  respondents. 
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dirmit  (Jlourt  of  tl)e  Hniteb  0tate0. 

Eastern  District  of  Pennsylvania, 
[Leg.  Int.,  Vol.  39,  p.  33.] 

New  Process  Fermentation  Company  vs,  Jacob  Baltz,  surviving 

partner  of  the  firm  of  J.  &  P.  Baltz. 

Patent  Law — Infringement. 

In  equity.    Opinion  delivered  January  18,  1882,  by 

McKennan,  Circ.  J.— Although  the  answer  denies  the  validity  of 
the  patent,  on  whicli  this  suit  is  founded,  the  respondents'  counsel 
has  confined  his  discussion  of  the  case  to  the  ouestion  of  infringe- 
ment, and  that  is  the  only  question  which  we  deem  it  necessary  to 
consider. 

The  only  proof  in  support  of  the  allegation  of  infringement  pro- 
duced by  the  complainant  is  the  testimony  of  Matthias  Hoffman, 
but,  unaided  by  the  presumption  arising  from  the  absence  of  any 
proof  on  the  other  side,  it  could  not  be  regarded  as  sufficient  to 
acquit  the  complainant  of  the  burden  which  rests  upon  it. 

It  is  answered  fully,  however,  by  the  testimony  of  John  Birken- 
stock.  From  1873  to  1879  he  was  assistant  foreman  at  the  respon- 
dents' brewery,  and,  after  the  latter  date,  was  the  brewer.  He  had 
responsible  charge  of  the  manufacture  of  beer,  and  the  whole  pro- 
cess was  conducted  under  his  supervision  and  direction.  He  dis- 
tinctly negatives  the  use  of  any  part  of  the  process  described  and 
covered  by  the  complainant's  patent. 

The  patented  process  provides  for  the  treatment  of  beer  when  it 
is  in  the  Kraues'en  stage,  by  holding  it  under  automatically  con- 
trollable pressure  of  Ciirbonic  acid  gas,  by  appropriate  mechanical 
^  devices.  When  this  stage  ends  the  process  is  fully  accomplished, 
'  and,  in  the  understanding  of  the  trade,  the  Krauesen  stage  termi- 
nates when  the  casks  containing  the  liauid  are  bunged. 

Now,  although  it  is  admitted  that  the  respondents  use  the  Guth 
patented  bung,  by  means  of  which  the  complainant's  process  may 
be  practised,  yet  it  is  satisfactorily  shown  by  all  the  evidence  that 
it  is  not  used  as  long  as  the  beer  works  out  of  the  bung  hole  of  the 
shavings  casks,  but  only  when  the  casks  are  bunged,  and  so  when 
the  patented  process  is,  by  its  express  limitation,  inapplicable.  And 
this  bung  is  not  even  then  used  to  produce  any  result  contemplated 
by  the  complainabt's  process,  but  only  in  racking  off  the  beer  from 
the  shavings  casks,  and  as  a  means  of  relieving  them  from  an  ex- 
cessive pressure  of  carbonic  acid  gas. 

We  are,  therefore,  of  opinion  that  the  respondents  are  not  shown 
to  have  used  the  complainant's  process,  and  so  to  have  infringed  i+s 
patent,  and  that  the  bill  must  be  dismissed,  with  costs. 

Messrs.  Banning  &  Banning,  P.  C,  Dyrer^forth^  and  F,  W,  Cotzhau- 
sen,  Esqs.,  for  complainants. 

John  Dolman^  Esq.,  for  respondents. 
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[Leg.  Int.,  Vol.  30,  p.  43.; 

Hammerschlag  v8.  Garrett  &  Buchanan. 

Motion  for  attachment  for  contempt  for  violation  of  a  final  injunction.  (See  t 
case,  reported  in  14  Phila.  486.)  When  the  claim  is  one  for  a  process  every  step 
enamerated  must  be  re^i^arded  as  an  essential  part,  and  must  be  employed  by  the 
defendants  to  render  them  liable  to  the  charge  of  infringement. 

Motion  for  attachment  for  violation  of  injunction.  Opinion  deliv- 
ered Janxmrji  23,  1882,  by 

Butler,  Dist.  J.  (McKexnan,  Circ.  J.,  concurring). — Subsequently 
to  the  injunction  in  this  case,  the  defendants  constructed  a  machine 
corresponding  to  a  section  of  the  old  Anderson  machine  (the 
patent  for  which  has  expired),  and  continued  the  manufacture  of 
waxed  paper  by  this  means.  The  plaintiff,  charging  that  the  pro- 
cess thus  employed  infringes  his,  as  described  in  the  fifth  claim  of 
his  patent,  asks  for  an  attachment  to  prevent  its  further  use,  and  to 
punish  the  alleged  disregard  of  his  injunction.  It  is  not  charged 
that  the  machine  is  similar  to  the  plaintiff's  and  infringes  the  claims 
of  his  patent  in  this  respect,  but  simply  that  his  process  is  employed, 
in  violation  of  the  claim  for  this. 

In  passing  upon  the  validity  of  the  plaintiff's  patent,  and  the 
construction  of  its  several  claims,  we  adopted  the  judgment  of  the 
Circuit  Court  for  the  southern  district  of  New  York,  in  Hammerschlag 
vs.  Scam^ni  (involving  the  same  patent),  for  the  sake  of  consistency 
and  uniformity,  without  critical  examination  of  the  reasons  on 
which  the  judgment  was  based.  Whether  the  fifth  claim,  under  cou- 
sideration,  is  for  a  process,  or  simply  for  a  combination  of  machin- 
ery previously  described  and  claimed  in  separate  parts,  is  a  debat- 
able question,  which  we  did  not,  for  the  reasons  stated,  esteem  it 
proper  to  enter  upon.  In  the  case  cited  it  was  decided  to  be  for  "a 
process  .  .  .  consisting  of  successive  steps,  .  .  .  four  in  number,"  as 
follows :  first,  **  moving  the  paper  over  and  in  contact  with  a  heated 
cylinder,  which  acts  to  spread  the  wax  on  the  surface  of  the  paper; 
second,  heating  the  unwaxed  surface  to  spread  and  fuse  the  wax 
into  the  fabric  of  the  paper;  third,  removing  the  surplus  wax;  and 
fourth,  remelting  and  polishing  the  wax  upon  the  surface," — these 
several  steps  being  performed  "  substantially  as  set  forth  "in  the 
specifications.  The  plaintiff's  present  position,  that  this  process 
covers  all  methods  of  making  waxed  paper  by  machinery,  "and, 
therefore,  whether  or  not  the  defendants  carry  on  the  making  of 
waxed  paper  by  machinery  by  the  complainant's  particular  method, 
or  by  a  new  mode  devised  by  themselves,  and  which  dispenses  with 
some  of  the  steps  used  by  the  plaintiff  in  his  particular  mode, 
makes  no  difference  whatever  as  regards  infringement,"  cannot  be 
adopted.  It  is  clearly  unsound.  His  invention,  as  described  by 
himself  and  in  his  own  language,  is  **  for  an  improvement  relating 
to  a  means  for  heating  the  wax  and  applying  it  to  the  paper,  removing 
the  surplus  wax,  and  polishing  the  surface  " — which  **  improved  means" 
are  particularly  described  in  the  specifications  and  embraced  in  the 
claims — the  fifth  of  which  reads  as  follows:  "The  method  herein 
set  forth  of  making  waxed  paper,  consisting  of  spreading  the  wax 
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upon  t\\e  surface ;  heating  the  paper  from  the  opposite  side  to  spread 
the  wax  into  the  fabric  of  the  paper ;  removing  the  surplus  wax, 
and  reraelting  and  polishing  the  wax  upon  the  paper — substantially 
as  set  forth."  Construing  this  claim  to  be  one  for  a  process,  as  has 
been  done,  every  successive  step  enumerated  must  be  regarded  as 
an  essential  part,  and  must  be  employed  by  the  defendants  to  ren- 
der them  lianle  to  the  charge  of  infringement.  The  first  C*  spread- 
ing the  wax  upon  the  surface  of  the  paper  substantially  as  set  forth  "), 
certainly  is  not  employed  by  the  defendants.  The  paper  is  not 
"  moved  over  and  in  connection  with  the  heated  cylinder  which  acts 
to  spread  the  wax"  upon  it;  nor  is  the  wax  spread  upon  it  by  any 
similar  or  equivalent  means.  It  is  not  indeed,  in  the  sense  here 
contemplated,  spread  upon  it  at  all.  The  paper  is  simply  dipped 
into  the  wax  and  as  much  of  this  substance  taken  up  as  will  ad- 
here— not  upon  one  side  simply,  but  upon  both.  This  omission  of 
the  first  step  in  the  plaintift's  process  plainly  distinguishes  the  de- 
fendant's from  it.  That  such  omission  would  have  such  effect 
seemed  to  be  fully  conceded,  on  the  argument  for  injunction,  by  the 
plaintifl^'s  expert  and  his  counsel.  In  speaking  of  the  Anderson 
patent,  then  set  up  in  anticipation,  this  witness  said :  "  The  mode 
of  operation  there  is  different,  being  that  of  submerging  the  fabric 
or  a  portion  thereof  in  the  liquid,  on  its  way  through  the  machine. 
The  Anderson  ftiachine  does  not  contain  the  same  subject-matter 
of  the  first  claim,  because  it  has  no  heated  cylinder  revolving  witliin 
the  trough  containing  wax,  and  acting  to  heat  the  same  and  apply 
it  to  the  paper.  For  the  same  reason  it  does  not  contain  the  method 
specified  in  the  second  claim,  the  first  step  of  which  consists  in 
transferring  the  melted  wax  from  the  trough  to  the  paper  by  a  rol- 
ler or  cylinder.  For  the  same  reason  it  does  not  contain  the  com- 
bination specified  in  the  third  claim,  and  for  the  additional  reason, 
that  it  contains  no  means,  after  the  wax  has  been  applied  to  one 
surface  of  the  paper,  for  heating  it  at  the  other  surface  to  draw  the 
wax  in.  Finally^  it  does  not  contain,  for  the  same  reason,  the  method 
claimed  in  the  fifth  claim,^^  That  this  witness  may  now  express  a 
different  opinion  is  not  important.  The  plaintiff's  counsel,  in  dis- 
tinguishing the  Anderson  machine  from  tne  plaintiff's,  adopted  and 
enforced  this  view.  That  it  was  also  adopted  by  the  distinguished 
judge  whose  leading  we  followed  in  granting  the  injunction,  is  ren- 
dered clear  i)y  what  he  said  in  disposing  of  the  motion  for  attach- 
ment against  Scamoni,  on  Septemoer  27,  1881.  We  quote  his  lan- 
guage: "In  regard  to  the  Van  Skelline  machine,  there  is  not  in  it 
any  such  heated  cylinder  as  the  cj'linder  a  of  claim  one  of  No.  8,460, 
or  as  the  cylinder  C  of  the  defendant.  It  does  not  anticipate  claim 
two  of  No.  8,460,  because  not  only  is  there  not  in  it  a  roller  which 
transfers  the  melted  wax  from  the  trough  to  the  paper,  but  there  is 
no  8cray)er  between  the  roller  and  the  paper.  It  does  not  meet 
claim  three  of  No.  8,460,  because  it  has  no  heated  cylinder  like  the 
heated  cylinder  a;  nor  does  it  meet  claim  five  of  No.  8,460.  The 
operation  of  spreading  the  wax  upon  the  surface  of  the  paper,  sub- 
sUintially  as  set  forth  in  the  description  of  No.  8,460,  involve^ 
spreading  it  by  means  of  a  uniform  layer  of  wax  on  the  spreading- 
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cylinder,  produced  by  a  scraper  applied  to  such  cylinder  between 
the  trough  and  the  place  of  contact  with  the  paper,'  which  removes 
from  the  cylinder  the  surplus  wax  taken  up  bv  it  from  the  trough. 
In  Van  Skelline's  machine  the  paper  is  dipped,  into  the  bath  of  wax 
and  takes  up  all  the  wax  it  will,  and  then  the  scraper  is  applied  to 
the  paper.  The  defendant's  process  imitates  the  plaintiff's,  and  not 
Van  Skelline's."  As  respects  the  question  before  us,  the  operation 
of  the  defendant's  machine,  and  his  process,  are  precisely  similar 
to  Van  Skelline's.  This  view  is  also  fully  sustained  by  the  testi- 
mony of  the  several  experts  called  by  the  defendants — some  of  whom 
are  men  of  very  great  experience  and  unusual  intelligence  respect- 
ing the  matters  of  which  they  speak. 

It  is  unnecessary  to  inquire  whether  the  defendants  employ  or 
imitate  other  steps  of  the  plaintiff's  process.  What  we  have  said 
is  sufficient  to  mdicate  our  reasons  for  holding  that  they  do  not 
eniploy  the  process  protected  by  his  patent. 

The  motion  must  therefore  be  refused. 

Messrs.  Frost  &  Ooe,  of  New  York,  and  J,  K,  VcdeTUine,  Esq.,  for 
motion. 

Messrs.  Collier  &  Belly  contra. 

[Leg.  Int.,  Vol.  39,  p.  44.] 

The  Bigelow  Carpet  Company  vs,  John  and  James  Dobson.    The 
Hartford  Carpet  Company  vs.  Same.  * 

Patent  law— Infrinprenient— In  a  suit  for  infringement  by  the  respondents  of  designs 
for  carpets  patented  to  the  complainants,  where  no  defence  was  made  by  the  re- 
spondents, and  their  position  was  that  of  wilful  infringers;  under  these  ci ream- 
stances  the  respondents  ought  to  be  held  to  the  most  rigid  accountability,  and  no 
intendment  ought  to  be  made  in  their  favor  founded  upon  the  alleged  inconclusive- 
ncHS  of  the  complainant's  proof  of  loss.  On  the  other  hand,  such  proof  ought  to 
be  considered  and  interpreted  most  liberally  in  favor  of  the  complainants,  within 
the  limit  of  an  approximately  accurate  ascertainment  of  their  damages. 

Opinion  delivered  January  27,  1882,  by 

McKennan,  Circ.  J. — These  were  all  suits  for  infringement  by  the 
respondents  of  designs  for  carpets  patented  to  the  complainants. 
The  infringing  designs  are  exact  counterpaiis  of  the  patented  ones, 
and  carpets  embodying  them  were  put  upon  the  market  by  the  re- 
spondents some  time  after  the  date  of  the  patents  and  the  intro- 
duction of  carpets  containing  the  designs  described  in  them  by  the 
complainants.  No  defence  was  made  by  the  respondents,  and  they, 
therefore,  occupy  the  attitude  of  wilful  infringers. 

Under  these  circumstances  the  respondents  ought  to  be  held 
to  the  most  rigid  accountability,  and  no  intendment  ouglit 
to  be  made  in  their  favor  founded  upon  the  alleged  inconclusive- 
ness  of  the  complainants'  proof  of  loss.  On  the  other  hand,  such 
proof  ought  to  be  considered  and  interpreted  most  liberally  in  favor 
of  the  complainants,  within  the  limit  of  an  approximately  accurate 
ascertainment  of  their  damages. 

The  master  has  not  so  dealt  with  the  evidence  presented  to  him, 
and  has,  therefore,  fallen  into  error  in  his  conclusion.  He  has  found 
nominal  damages  only  in  favor  of  the  complainants,  although  they 
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furnished  proof,  by  which  the  damages  claimed  by  them  might,  to 
some  extent  at  least,  be  legally  measured. 

In  this  category  is  the  evidence  of  the  number  of  pieces  and 
yards  of  the  complainants'  carpels  during  the  season  of  its  first  in- 
troduction upon  the  market,  the  cost  per  yard  of  their  manufacture 
and  the  prices  at  which  they  were  sold  in  the  market,  tlie  number 
of  pieces  and  yards  of  infringing  carpets  made  and  sold  by  the  re- 
spondents in  the  following  season,  and  the  very  large  decline  in  the 
complainants'  sales  during  this  period.  It  furnishes  the  means  of 
accurate  computation  of  the  complainants'  profits,  and  of  the  ex- 
tent to  which  the  market  was  occupied  by  the  re8])ondents.  All 
that  is  left  for  presumption  is  that  the  infringing  carpets  displaced 
in  the  market  the  complainants'  carpets,  and  hence  that  the  profits 
which  would  have  accrued  to  them  upon  the  quantity  of  carpets 
put  upon  the  market  is  the  measure  of  their  damages. 

This  presumption,  as  against  a  wrong-doer,  is  not  unreasonable, 
and  it  has  the  sanction  of  numerous  decisions :  Putnam  vs.  Lomax^  9 
Fed.  Rep.  448;  American  Sato  Co.  vs.  Emerson,  8  Fed.  Rep.  886; 
McComb  vs.  JSrodiV,  2  0.  G.  117 ;   Westlake  vs.  CarKer,  4  0.  G.  636. 

Upon  this  basis  there  is  no  difficulty  in  stilting  an  account  against 
the  respondents.  And  this  is  the  only  one  upon  which,  under  the 
evidence,  the  complainants'  damages  can  be  computed.  It  is 
enough  for  us  to  say  that  the  losses  claimed  for  the  entire  decline 
in  the  complainants'  sales,  and  on  looms,  are  too  remotely  connected 
with  the  defendants'  acts  as  their  supposed  cause,  and  hence  arc 
too  speculative  in  their  character  to  entitle  them  to  allowance. 

It  sufficiently  appears  that  the  respondents  made  and  sold  twenty 
pieces  of  fifty-five  yards  each,  1100  yards  in  all,  of  carpets  contain- 
ing the  design  described  in  No.  30  of  April  term,  1879,  and  that  the 
complainants'  profit  upon  carpets  of  tnat  design  was  sixty-seven 
cents  per  yard.  They  lost,  therefore,  this  sum  upon  1100  yards,  and 
their  damages  aniount  to  $737,  for  which  a  final  decree  must  be 
rendered  in  their  favor. 

In  No.  34  April  term,  1879,  which  is  founded  upon  the  patent  for 
what  is  popularly  called  the  "  Pagoda  Pattern,  the  respondents 
made  twenty  pieces  of  fifty  yards  each,  in  all  1000  yards,  the  profit 
of  complainants  for  like  carpet  being  seventy-five  cents  per  yard. 
The  respondents  have  not  disclosed  what  became  of  the  carpets 
thus  made  by  them,  and  they  are,  therefore,  held  accountable  for 
them  as  if  put  upon  the  market.  The  complainants'  damages  in 
this  case  are  then  seventy-five  cents  upon  1000  yards,  equal  to  $750, 
for  which  a  final  decree  will  be  entered  in  their  favor. 

In  No.  35  April  term,  1879,  the  respondents  made  fifty-three 
pieces  of  the  Cninese  lantern  patent  of  fifty  vards  each,  but  sold 
only  thirty-five  pieces,  the  rest  having  been  sealed  up  by  the  mar- 
shal. The  complainants'  damages,  in  this  case,  are,  therefore,  sev- 
enty-five cents  upon  1760  yards,  amounting  to  $1312.50,  for  which 
a  final  decree  will  be  entered  in  their  favor. 

A.  V.  Briesen,  Esq.,  of  New  York,  and  Joseph  C.  Fraley,  Esq.,  for 
complainants. 

George  E,  Buckley,  Esq.,  for  respondents. 
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[Leg.  Int.,  Vol.  39,  p.  54.] 

HUBBELL  VS.   DrEXEL  &  Co. 

The  pledge  of  stocks,  in  the  absence  of  a  specific  affreement  to  the  contrary,  is  en- 
titled to  transfer  the  stock  into  his  own  name.  When  so  transferred  the  particular 
shares  become  indistinguishable  from  the  great  mass  of  other  stock,  and  the  pledger 
has  no  right  to  demand  tiie  return  of  any  particuJar  certificates.  It  is  enough  if 
the  pledgee  have  at  all  times  shares  sumcient  in  miml>er  to  answer  the  pled^r's 
demand  upon  repayment  of  the  loan. 

A  share  of  stock  is  without  ear-markt«,  and  cannot  be  distinguished  from  other  shares 
of  ilie  same  corporation  and  issue.  The  certificates  bearing  dates  and  ntunbers 
are  but  evidence  of  title. 

Bill  in  equity  filed  December,  1880,  by  W.  W.  Hubbell  against 
Drexel  &  Co.,  to  compel  the  transfer  to  the  plaintiff  of  1702  shares 
of  Pennsylvania  Riiilroad  stock. 

The  Ciise  was  heard  upon  bill,  answer  and  proofs,  from  which  it 
appeared  that  on  March  14, 1877,  the  plaintiff  had  deposited  with 
the  defendants  803  shares  of  Pennsylvania  Railroad  stock  as  collate 
eral  for  a  loan  of  633,000  advance<l  to  him ;  that,  at  the  same  time, 
the  defendants  purchased  700  shares  of  the  same  stock,  the  plain- 
tiff paying  them  $30,000  therefor;  that  subseouently  the  plaintiff 
purchased  other  sliares  of  the  same  stock,  ana  deposited  with  the 
defendants  a  portion  of  the  shares  purchased  by  him  for  cash  as 
collateral  to  secure  the  defendants  in  the  new  purchases ;  tliat  trans- 
actions of  a  similar  character  were  continued  until  July  17,  1877, 
when  an  account  was  stated  between  the  parties,  by  which  it  ap- 
peared that  the  defendants  held  1602  shares  of  Pennsylvania  Rail- 
road stock  as  collateral  for  advances,  amounting  to  $46,472.  The 
plaintiff  had  previously  given  the  defendants  for  the  advances 
made  by  them  notes  in  the  usual  form  taken  by  brokers,  in  which, 
among  other  things,  it  was  provided,  that,  upon  default,  the  holder 
might  sell  the  collateral  without  further  notice,  at  either  public  or 
private  sale.  Upon  July  17,  1877,  a  note  in  this  form  for  $46,472, 
j)avable  upon  demand,  was  given  by  the  plaintiff  to  the  defendants. 

tn  his  bill  the  plaintiff  chargecl  that  the  defendants  in  fact,  on 
July  17,  1877,  had  one  hundred  shares  of  stock  more  than  they  ac- 
counted for,  and  that  in  fact  the  defendants  had  agreed  with*  him 
not  to  enforce  the  contract  contained  in  the  collateral  notes.  In  the 
plaintiff's  evidence  there  was  some  testimony  supporting  these  alle- 
gations, but  his  testimony  was  uncorroborated,  and  the  answer  of 
the  defendants  distinctly  denied  all  the  plaintiff's  allegations  upon 
this  point. 

It  also  appeared  that  shortly  after  the  settlement  of  July  17, 1877, 
the  market  value  of  the  stock  having  declined,  the  defendants  called 
upon  the  plaintiff  for  additional  margin,  and  he  being  unable  t(» 
furnish  it,  the  defendants  with  his  consent  sold  600  shares  out  of 
the  collateral  they  held.  The  stock  left  by  the  plaintiff  with  the 
defendants  as  collateral  was  immediately  thereafter  transferred  into 
their  name,  and  new  certificates  issued  to  them. 

In  September,  1877,  it  appeared  from  the  testimony  that  these 

S articular  certificates  were  transferred  out  of  the  name  of  Drexel 
:  Co.  into  that  of  sundry  other  parties ;  but  by  the  evidence  offered 


Digiti 


zed  by  Google 


CIRCUIT  COURT,  U.  S.,  E.  D.  PA.  479 

by  the  defendants  it  appeared  that  this  transfer  was  made  simply 
for  convenience  in  the  aeliveries,  and  that  the  defendants  always 
had  on  hand  a  much  greater  number  of  shares,  out  of  which  they 
could  have  returned  to  Mr.  Hubbell  his  shares  upon  tlie  repayment 
of  his  loan. 

In  April,  1878,  the  defendants  having  notified  the  plaintiff  to  pay 
his  note,  upon  his  default,  after  due  notice,  sold  the  remaining 
shares  at  public  auction  at  an  average  price  of  twenty-eight  and  a 
half.  After  crediting  the  plaintifl'  with  the  proceeds  of  this  sale, 
there  remained  an  indebtedness  due  the  defendants  of  $1600.  As 
security  for  this  amount,  the  defendants  hold  a  second  mortgage  of 
$10,000  upon  property  in  Philadelphia. 

W,  W.  Htiboell^  Esq.,  in  propria  persona,  for  the  plaintiff:  The 
terms  of  the  contract  conUiineu  in  the  notes  given  to  the  defendants 
must  be  read  in  connection  with  the  testimony  of  what  they  said 
at  the  time  of  the  giving  of  the  notes.  In  this  testimonv  it  appears 
that  the  defendants  agreed  not  to  sell  the  plaintiff  out,  but  to  carry 
his  stock  and  protect  him  from  loss.  The  auction  sale  which  was 
made  was  therefore  in  violation  of  the  plaintiff's  rights. 

The  act  of  the  defendants  in  transferring  the  stock  in  September, 
1877,  without  notice  to  the  plaintiff,  was  tortious,  and  is  conclusive 
eWdence  of  a  conversion  of  the  stock  to  their  own  purposes.    The 

[)laintiff  ha<l  a  right  to  a  return  of  the  identical  shares  which  he 
eft  with  the  defendants,  and  as  bv  their  act  it  is  impossible  for 
him  to  make  the  return,  they  are  liable  for  the  higliest  market  price 
of  the  stock  since  the  conversion. 

Samuel  Dickson,  Esq,,  for  the  defendants:  The  evidence  which 
the  plaintiff  relies  upon  to  vary  the  terms  of  the  written  agreement 
between  himself  and  the  defendants  entirely  fails  to  establish  that 
which  he  contends  for,  and  every  allegation  which  he  has  made 
upon  this  subject  is  distinctly  denied  in  the  defendants'  answer. 
As  the  plaintiff's  testimony  is  uncorrobonited  by  other  affirmative 
evidence  or  corroborating  circumstances,  the  well-established  rule 
of  equity  pleading  must  prevail :  Seitz  vs.  Mitchell,  4  Otto,  580. 

The  fact  that  the  defendants  did  not  return  the  particular  certifi- 
cates issued  to  them  at  the  beginning  of  their  transactions  with  the 
plaintiff  is  immaterial.  The  pledgee  of  stocks  is  under  no  obliga- 
tion to  return  the  original  certificates  left  with  him ;  the  require- 
ments of  the  law  are  satisfied  if  he  is  always  ready  to  return  upon 
demand  an  equivalent  number  of  shares:  Oilpin  vs.  Howeu^  5 
Barr,  41. 

Opinion  delivered  Januarij  23,  1882,  by 

BuTLE  I,  DiST.  J.  (McKennan,  Cm.  J.,  concurring). — The  plaintiff's 
evidence  falls  short  of  the  measure  necessary  to  support  a  decree  in 
his  favor.  While  every  material  averment  of  the  bill  is  specifically 
denied  by  the  answer,  we  have  nothing  in  reply  but  the  plain tifi's 
own  statements,  as  a  witness. 

It  is  very  earnestly  urged  that  the  answer  admits  an  agreement 
to  carry  the  loan  and  stock  so  long  as  the  collaterals  should  remain 
eufficient  to  protect  the  defendants  against  loss ;  and  thiit  this  agree- 
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ment  has  been  violated  by  the  sale  of  the  stock.  The  language  in- 
voked to  establish  this  alleged  admission,  however,  must  be  regarded 
as  referring  to  the  written  contract  contained  in  the  several  notes— 
which  clothed  the  defendants  with  authority  to  decide  when  the 
collaterals  ceased  to  be  suflBcient,  and  to  sell  them  on  plamtifi's 
failure  to  heed  a  call  for  further  deposit,  or  to  pay  the  debt  at  ma- 
turity. 

It  is  also  urged  that  the  answer,  in  connection  with  the  defendants' 
previous  written  admission,  supports  the  allegation  that  one  hundred 
shares  of  stock  are  not  accounted  for.  Paragraph  four  of  the  answer, 
and  the  entry  of  April  14th  on  the  $33,000  note,  are  referred  to  in 
support  of  this  position.  Standing  alone  and  unexplained,  they 
would  seem  to  sustain  the  allegation.  The  paragraph  specified 
plainly  states  that  on  the  11th  of  April  the  defendants  held  1,803 
shares  as  collateral  for  two  notes,  ot  $33,000  and  $19,550  respec- 
tively— 1,140  shares  on  account  of  the  former,  and  660  on  account 
of  the  latter  ;  and  the  indorsement  on  the  $33,000  note  shows  a  re- 
ceipt indorsed  for  "one  hundred  shares,  ...  as  additional  collat- 
eral, added  April  14,  1877."  If  this  one  hundred  shares  is  addi- 
tional to  the  1,803,  as  here  indicated,  the  plaintiff  is  correct.  It  ap- 
pears, however,  tliat  a  few  days  prior  to  the  14th  (the  exact  date  is 
uncertain),  the  defendants  received  200  shares  on  account  of  this 
note,  which  were  not  indorsed  upon  it.  These  200  sliares  are  in- 
cluded in  the  statement  contained  in  paragraph  four,  showing  a 
credit  of  1,803  shares,  as  before  stated.  It  is  quite  probable,  in  view 
of  other  facts  about  to  be  alluded  to,  that  the  indorsement  on  the 
note,  a  few  days  later,  has  reference  to  a  part  of  these  200  shares. 
Indeed  it  seems  impossible  to  avoid  such  a  conclusion.  It  is  not 
only  consistent  with  all  other  statements  and  entries  of  the  defend- 
ants respecting  the  transactions  and  account,  but  is  fully  sustained 
by  repeated  admissions  of  the  plaintiff — one  only  of  which  need  be 

Sarticularly  noticed.  When  the  two  notes  referred  to  were  consoli- 
ated,  on  July  17, 1877,  and  merged  in  one  for  $46,472.81,  the  bal- 
ance of  stock  then  held  as  collateral  was  stated  in  the  body  of  this 
note  to  be  1,603  shares — the  amount  accounted  for  by  the  defend- 
ants. The  plaintiff's  explanation  of  this  stiitement  and  admission 
cannot,  of  course,  be  accepted.  It  is  not  only  denied  by  the  answer, 
but  shown  to  be  erroneous  by  the  testimony  of  a  disinterested  wit- 
ness, as  well. 

The  allegation  that  the  defendants  procured  a  transfer  of  part  of 
the  stock  to  themselves,  on  the  books  of  the  company,  immediately 
on  receiving  the  certificates  from  him,  is  immaterial.  It  was  plainly 
their  right  to  do  so.  If  he  desired  to  avoid  this  he  should  have  con- 
tracted accordingly.  When  thus  transferred  it  was  unnecessarv  and 
impossible  to  distinguish  between  these  shares  and  others  held  by 
the  defendants.  It  is  of  no  consequence,  therefore,  that  in  selling 
stock  they  may  have  disposed  of  these  particular  shares.  They  at 
all  times  had  in  hand  an  amount  greatly  in  excess  of  the  shares 
received  from  the  plaintiflf,  and  were  therefore  constantly  prepared 
to  keep  their  contract  with  him.  A  share  of  stock  is  without  '*  ear- 
marks," and  cannot  therefore  be  distinguished,  as  has  just  hettx 
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said,  from  others  of  the  same  corporation  and  issue.  The  eertifi- 
cutes,  bearing  dates  and  numbers,  are  but  evidence  of  title.  On 
payment  of  his  debt  the  plaintiff  would  have  been  entitled  to  a  re- 
turn of  the  number  of  shares  which  the  defendants  had  received — 
nothing  more.    Such  was  the  effect  of  his  contract :  Nourse  vs.  Pinmey 

4  Johns.  Ch.  Rep.  490 ;  AOm  vs.  Dyken,  3  Hill,  593 ;  Gilpin  vs.  HmeU, 

5  Barr,  41. 

For  these  reasons  the  bill  must  be  dismissed,  with  costs. 
Wm,  Wheeler  Hubbell,  Esq.,  for  the  complainant 
Samuel  Dickson,  Esq.,  for  respondents. 

[Leg.  Int.,  Vol.  30,  p.  82.] 

Wire  Book-Sewing  Machine  Company  vs,  Wm.  C.  Stevenson. 

LeUers-patent  were  respectively  granted  to  defendant  and  to  plaintiffs.  Their  inter- 
ference is  admitted.  This  interference  bavinK  been  submitted  to  the  authorities  of 
the  pitent  office,  the  queptions  of  priority  i^ni!  novelty  were  there  decided  in  favor 
of  the  defendant.  While  this  decision  is  not  conclusive  here,  it  casts  the  buvden 
of  proof  on  the  plaintiffs,  and  they  having  offered  nothing,  in  our  judgment,  suf- 
ficient to  overcome  this  presumption,  the  decree  must  be  entered  for  defendant 

Opinion  delivered  January  30,  1882,  by 

Butler,  Dist.  J.  (McKennan,  Circ.  J.,  concurring.) — The  interfer- 
ence charged  in  the  bill,  between  the  letters- pa  tent  No.  8196,  under 
which  the  plaintiffs  are  licensees,  and  No.  239,927  owned  by  the  de- 
fendant, is  admitted  in  the  answer.  The  first  question  open  for 
consideration  therefore  is — which  of  the  respective  patentees  is  en- 
titled to  the  claim  of  priority  of  invention,  as  against  the  other. 
This  having  been  submitted  to  the  authorities  of  the  patent  office, 
was  there  decided  in  favor  of  the  defendant.  While  this  decision  is 
not  conclusive  here  (Machine  Co.  vs.  Crane,  6  Off.  Gaz.  801),  it  is  nev- 
ertheless entitled  to  sufficient  weight  to  cast  the  burden  of  proof  on 
the  plaintiff.  The  only  evidence  before  us  is  that  which  the  departs- 
ment  heard ;  and  an  examination  of  this  has  served  to  strengthen 
the  presumption  stated. 

Tne  second  and  only  other  question  raised  is,  are  the  defendants' 
letters  void  for  want  of  novelty  ?  Here  again  the  defendant  sUirts 
with  a  presumption  in  his  favor,  arising  out  of  his  patent.  A  careful 
examination  of  the  testimony  has  revealed  nothing  sufficient,  in  our 
judgment,  to  overcome  this  presumption. 

A  decree  must  therefore  be  entered  for  the  defendant 

H.  T,  Fenton,  Esq.,  for  complainant. 

Messrs.  Munson  dr  Philipp,  of  New  York,  for  respondent 

[Leg.  Int.,  Vol.  89,  p.  82.] 

Combined  Patents  Can  Company  vs.  Malcolm  Lloyd. 

Patent  law — Reissue— Where  a  reissue  is  sought  to  cover  a  patent  inoperative  or  in- 
valid bv  reason  of  defective  or  insufficient  description  or  specification^  an  enlarge- 
ment of  the  claim  can  be  founded  on  nothing  but  a  clear  mistake  or  inadvertence 
and  a  speedy  application  for  correction. 

The  claim  of  a  Sf>ecific  device  or  combination,  and  an  omission  to  claim  other  devices 
or  combinations  apparent  on  the  face  of  tne  patent,  are  a  dedication  to  the  public 
of  that  which  is  not  claimed. 

This  legal  effect  of  the  patent  cannot  be  revoked,  unless  the  patentee  surrenders  it, 
31  Vol.  15 
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and  proves  that  the  specification  was  framed  in  inadvertence,  accident  or  mistake, 
without  any  fraudulent  or  deceptive  intention  on  his  iiart;  and  this  should  be  done 
with  all  due  diligence  and  speed. 

Opinion  delivered  January  30,  1882,  by 

Butler,  Dist.  J.  (McKennan,Circ.  J.,  concurring). — On  the  30th 
day  of  August,  1864,  a  patent  (No.  43,979)  issued  to  August  Destnoy 
for  a  "  new  and  useful  improvement  in  the  manufacture  of  metal 
mouldings,"  in  which  the  claims  (two  in  number)  read  as  follows: 

"  First,  The  T  shaped  metal  moulding,  made  substantially  as  and 
for  the  purpose  specified. 

"  Second,  The  jaws  B,  and  D,  D,  either  straight  or  curved,  and  tool 
C,  constructed  and  operating  substantially  as  nerein  set  fortli,  for  the 
purpose  of  imparting  to  the  mouldings  the  final  touch  before  they 
are  applied  to  the  article  to  be  ornamented." 

On  the  17th  day  of  April,  1877,  the  patent  was  surrendered,  and 
a  reissue  (No.  760*9)  granted  to  Herman  Miller,  with  tlie  claims  en- 
larged, and  multiplied  to  four  in  number — the  third  and  fourth 
(which  were  new)  reading  as  follows : 

"  Third,  The  combination,  with  a  table  having  a  stationary  jaw  or 
angle,  of  movable  jaws  operating  as  shown  and  described,  to  com- 
press the  bent  metal  against  said  stationary  jaw. 

"  Fourth,  The  combination  with  a  table  having  a  stationary  jaw 
or  angle,  and  movable  jaws  as  described,  of  treadles  connected  with 
said  movable  jaws  by  levers,  substantially  as  and  for  the  purposes 
here  set  forth." 

The  complainant,  charging  infringement,  prays  for  an  injunction 
and  account. 

The  respondent  denies  the  validity  of  the  reissued  patent,  and 
the  charge  of  infringement. 

As  the  infringement  alleged  respects  the  third  claim  alone,  our 
attention  will  be  confined  to  it.  This  claim,  as  we  have  s^en,  was 
not  embraced  in  the  original  patent.  That  the  matter  herein  de- 
scribed was  a  part  of  the  invention,  as  shown  by  the  specifications 
and  drawings,  the  plaintiff'*8  expert  testifies,  and  the  defendant's 
seems  to  admit.  That  additional  and  enlarged  claims  may  thus 
be  inserted  in  reissues  of  patents,  under  proper  circumstances,  rs 
too  well  settled  by  the  decisions  to  admit  of  question.  The  statute 
of  1870  (which  aid  not  materially  change  the  law  as  previously 
understood  and  administered)  provides  that  "whenever  any  patent 
is  inoperative  or  invalid,  by  reason  of  a  defective  or  insunicient 
specification,  ...  if  the  error  has  arisen  from  inadvertence,  acci- 
dent or  mistake,  and  without  any  fraudulent  or  deceptive  intention, 
the  commissioner  shall,  on  the  surrender  of  such  patent  and  pay- 
ment of  the  duty  required  by  law,  cause  a  new  patent  for  the  same 
invention,  ...  to  be  issued  to  the  patentee,  in  accordance  with 
the  patentee's  corrected  description  and  specification."  That  this 
statute  authorizes  the  insertion  of  new  claims,  founded  on  the 
original  invention  as  exliibited  by  the  specifications  or  drawings, 
in  reissues,  where  the  omission  results  from  "inadvertence,  acci- 
dent or  mistake,"  and  where  the  claimant  has  not,  by  some  act  or 
omission,  estopped  himself  from  exercising  the  right  to  amend,  has 


Digiti 


zed  by  Google 


CIRCUIT  COURT,  U.  S.,  E.  D.  PA.  483 

been  uniformly  held,  not  only  by  the  several  Circuit  Courts,  but  by 
the  Supreme  Court  also.  In  Seymour  vs.  Osborne^  11  Wall.  516,  the 
latter  court  said:  "Power  is  unquestionably  conferred  upon  the 
commissioner  to  allow  the  specifications  to  be  amended  if  the  patent 
is  inoperative  or  invalid ;  and,  in  that  event,  to  issue  the  patent  in 
proper  form,  and  he  ma^  under  that  authority  allow  the  patentee 
to  re-describe  his  invention,  and  to  include  in  the  description  and 
claims  of  the  patent  not  only  what  was  well  described  before,  but 
whatever  else  was  suggested  or  substantially  indicated  in  the  speci- 
fications or  drawing,  which  properly  belonged  to  the  invention  as 
actually  made  and  perfected."  The  reissue  there  involved,  it  is 
true,  antedated  the  statute  now  in  force,  but,  as  respects  the  quesr 
tion  here  involved,  this  is  unimportant,  as  before  indicated.  In  the 
last  cases  in  which  this  subject  is  discussed  (Miller  &  Co,  vs.  The 
Brass  Co,,  and  James  vs.  Campbell  et  al,  very  recently^decided,  and 
not  yet  reported),  the  right  to  insert  new  and  enlarged  claims  is 
clearly  stated.  In  the  first  of  these  cases  the  court  says:  **If  a 
patentee,  who  has  no  corrections  to  suggest  in  his  specifications, 
except  to  make  his  claims  broader  and  more  comprenensive,  uses 
due  diligence  in  returning  to  the  patent  office,  and  says,  *I  omitted 
this,' or  *  my  solicitor  omitted  that,' his  application  may  be  enter- 
tained, and,  on  proper  showing,  correction  may  be  made ; "  and 
again:  "Whilst,  as  before  stated,  we  do  not  deny  that  a  claim  may 
be  enlarged  in  a  reissued  patent,  we  are  of  opinion  that  this  can 
only  be  done  where  an  actual  mistake  has  occurred,  ...  a  real 
bona  fide  mistake,  inadvertently  committed,  such  as  a  Court  of 
Chancery,  in  cases  within  its  ordinary  jurisdiction,  would  correct. 
Reissues  for  the  enlargement  of  claims  should  be  the  exception." 
In  the  last  of  these  cases  it  is  said :  "Of  course,  if  by  actual  inad- 
vertence, accident  or  mistake,  innocently  committed,  the  claim 
does  not  fully  assert  or  define  the  patentee  s  right  in  the  invention, 
specified  in  the  patent,  a  speedy  application  for  its  correction,  be- 
fore adverse  rights  have  accrued,  may  be  granted,  as  we  have  ex- 
plained in  the  recent  case  of  Miller  et  al,  vs.  The  Brass  Co,^' 

The  question  whether  a  patent  is  "inoperative  or  invalid,  by 
reason  of  defective  or  insufficient  description  or  specification," 
and  whether  such  defect  has  arisen  by  "inadvertence,  accident 
or  mistake,  and  without  any  fraudulent  or  deceptive  intention," 
appears  from  the  decisions  of  the  court  to  be  submitted  finally 
to  the  judgment  of  the  commissioner,  wherever  the  circumr 
stances  bring  it  within  the  jurisdiction  conferred  upon  him  by  the 
statute.  It  is  so  stated  by  Mr.  Curtis  (Curtis'  Law  of  Patents,  282, 
282a,  282b),  who  cites  Stimso^  vs.  Railroad  Cb.,  4  Howard,  380, 
Woodworth  vs.  Stone.,  3  Story,  749,  753,  Allen  vs.  Blunt,  3  St^ry,  742, 
Jordan  vs.  Dobson,  2  Abbott's  U.  S.  Rep.  308,  Rubber  Co,  vs."  Good- 
year, 7  Wall.  788,  and  other  cases,  in  support  of  the  proposition ; 
and  it  has  been  so  understood  by  the  several  Circuit  Courts,  in 
which  it  has  been  repeatedly  announced  and  followed.  While  the 
language  of  the  Supreme  Court,  on  several  occasions,  may  have  ex- 
hibited a  feeling  of  restiveness,  in  view  of  the  abuses  which  have 
grown  out  of  the  exercise  of  the  extensive  powers  accorded  to  the 
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commissioner,  no  decmon^  we  believe,  has  yet  been  announced  in- 
consistent with  the  understanding  and  practice  just  stated.  Where 
the  additional  matter  claimed,  however,  does  not  appear  by  reference 
to  the  patent  or  cotemporary  records,  to  be  embraced  in  the  invention, 
or  where  it  plainly  appears  by  such  reference  that  the  alleged  omis- 
sion "  coiUd  not  have  occurred  through  inadvertence  or  mistake,"  as 
said  by  the  court  in  James  vs.  Campbell  et  al.y  the  case  is  not  within 
the  jurisdiction  of  the  commissioner,  and  a  reissue  for  additional 
claims  may  be  declared  void.  Such,  however,  is  not  the  case  be- 
fore us.  We  are  thus  brought  to  the  inquiry,  before  suggested,  was 
the  patentee  estopped  by  delay  and  acquiescence  from  claiming 
correction  of  his  patent,  by  means  of  the  reissue  obtained  ?  Nearly 
thirteen  years  elapsed  before  his  application  was  made.  If  the 
matters  described  in  the  additional  claims  were  a  part  of  the  origi- 
nal invention  (as  has  been  conceded),  and  were  omitted  through 
"  inadvertence,  accident  or  mistake,"  it  is  impossible  to  believe  that 
he  did  not  discover  the  omission  much  earlier.  In  the  language  of 
the  court,  in  MiUer  <k  Oo.  vs.  The  Brass  Co.,  it  plainly  appeared  on 
the  face  of  his  patent,  and  must  have  been  seen  on  opening  the 
paper.  The  patentee  knew  what  he  had  invented;  must  neces- 
sarily have  understood  its  scope  and  extent.  He  may  not  have 
comprehended  all  the  uses  to  which  it  might  eventually  be  applied. 
But  to  secure  a  diflferent  use  simply,  does  not  require  a  different 
or  additional  claim.  What  he  did  not  claim,  he  must  be  re- 
garded, in  view  of  his  subsequent  conduct,  as  intending  to  dedicate 
to  the  public.  He  cannot,  therefore,  after  others  have  acted  upon 
what  he  thus  did,  be  allowed  to  change  position,  and  thereby  sup- 
press their  enterprises  and  destroy  their  business.  This  applica- 
tion of  the  equitable  doctrine  of  estoppel  has  more  than  once  been 
suggested  by  the  Supreme  Court,  and  is  announced  and  applied  in 
MUler  &  Go,  vs.  The  Brass  Co.,  above  cited.  Every  word  tnere  ut- 
tered relating  to  this  question  is  as  applicable  here  as  it  was  there. 
The  court  says :  "  The  only  mistake  suggested  is  that  the  claim  was 
not  as  broad  as  it  might  have  been.  This,  if  it  was  a  mistake, 
.  .  .  and  if  any  correction  was  desired,  should  have  been  applied 
for  witiiout  delay.  The  pretence  that  it  was  inadvertence  or  over- 
sight which  had  escaped  the  patentee's  notice  for  fifteen  years,  is  too 
bald  for  human  credence.  ...  It  must  be  remembered  that  the 
claim  of  a  specific  device  or  combination,  and  an  omission  to  claim 
other  devices  or  combinations,  apparent  on  the  face  of  the  patent, 
are  in  law  a  dedication  to  the  public  of  that  which  is  not  claimed. 
It  is  a  declaration  that  that  which  is  not  claimed  is  either  not  the 

!)atentee's  invention,  or,  if  his,  he  dedicates  it  to  the  public.  This 
egal  effect  of  the  patent  cannot  be  revoked,  unless  the  patentee 
surrenders  it,  and  proves  that  the  specification  was  framed  in  inad- 
vertence, accident  or  mistake,  without  any  fraudulent  or  deceptive 
intention  on  his  part;  and  this  should  be  done  with  all  due  dili- 
gence and  speed.  Any  unnecessary  laches  or  delay  in  a  matter 
thus  apparent  on  the  record  affects  the  right  to  alter  or  reissue  the 
patent  for  such  cause.  If  two  years'  public  enjoyment  of  an  inven- 
tion, with  the  consent  and  allowance  of  the  inventor,  is  evidence  of 
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abandonmeDt,  and  a  bar  to  an  application  for  a  patent,  a  public 
disclaimer  in  the  patent  itself  should  be  construed  ecjually  favor- 
ably to  the  public  Nothing  but  a  clear  mistake  or  inadvertence, 
and  a  speedy  application  for  its  correction,  is  admissible  when  it.  is 
sought  to  enlarge  the  claim.'* 

The  bill  must,  for  the  foregoing  reasons,  be  dismissed,  with  costs, 
and  a  decree  may  be  prepared  accordingly. 

Messrs.  Dickerson  <fc  Dtckeraon^  for  complainant. 

Henry  Baldwin^  Jr.^  Esq.,  for  respondent 

[Ug.  lot,  Vol.  S9,  p.  82.] 

CoMBiNKD  Patents  Can  Co.  vs.  Maixx)lm  Lloyd. 

Patent  law — Novelty — Duplication  of  claims. 

Where  one  claim  embraces  only  a  quality  or  feature  which  is  covered  by  another 

claim  aa  an  inseparable  iiiciUeut,  such  claim  is  void. 
There  is  a  want  of  novelty  where  the  piiteiitee  has  merely^  afgre^pated  well-known 

elements  without  causing  them  to  perform,  by  their  united  action,  any  iuuction 

which  they  did  not  perform  separately  before. 

In  ^uity.  Opinion  delivered  Febnuiry  4, 1882,  by 
McKennan,  Circ.  J. — This  suit  is  founded  on  reissued  letters 
patent  No.  7682,  dated  May  15, 1877,  to  Herman  Miller,  assignor  to 
the  complainants,  for  an  improvement  in  sheet  metal  cans,  ^he 
original  patent  was  dated  June  23, 1863,  and  that  is  the  earliest  date 
to  which  the  invention  claimed  is  assigned. 
The  patent  contains  two  claims,  viz. : 

1.  "A  can  or  other  vessel  made  of  sheet  metal,  in  which  the  top 
or  bottom  is  joined  to  the  sides  by  a  double  recessed  clamping  lap- 
joint,  substantiallv  as  described. 

2.  *'A  can  or  other  vessel  made  of  sheet  metal,  in  which  the  top 
or  bottom  is  joined  to  the  sides  by  a  clamping  lap-joint,  which  is 
capable  of  being  soldered  by  dipping,  substantially  as  described." 

Construing  the  first  claim,  as  we  think  it  ought  to  be,  in  connec- 
tion with  the  directions  given  for  the  construction  of  the  can  in  the 
body  of  the  specifications,  we  are  of  opinion  that  the  second  claim 
is  comprehenaed  in  the  first,  and  is,  therefore,  a  partial  duplication 
of  it  It  claims  a  can  with  a  double  recessed  clamping  lapMoint, 
which  is  capable  of  being  soldered  by  dipping.  The  can  referred 
to  in  the  first  claim  has  this  capabilitv,  because  it  is  directed  to  be 
constructed  with  the  joint  described,  which  is  to  be  soldered  by  dip- 
ping. Of  course  it  is  culpable  of  being  so  soldered,  and  hence  the 
second  claim  embraces  only  a  quality  or  feature,  which  is  covered 
by  the  first  claim,  as  an  inseparable  incident  to  the  can  therein 
claimed  as  an  entirety.  We  must,  therefore,  dismiss  this  claim  fiom 
further  consideration  as  void :  Carlton  vs.  Bokie,  11  Wall.  472. 

Soldering  the  joint  is  a  means  of  joining  the  top  and  bottom  of 
the  can  to  the  sides,  prescribed  in  the  specification,  and  it  must, 
therefore,  be  regarded  as  part  of  the  structure  covered  by  the  first 
claim.  That  claim,  then,  interpreted  with  reference  to  the  specifica- 
tion, is  for  "  a  can  or  other  vessel  made  of  sheet  metal,  in  which  the 
top  or  lK>ttom  is  joined  to  the  sides  by  a  double  recessed  clamping 
lap-joint,"  soldered  by  dipping. 
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Is  this  a  new  and  patentable  invention?  All  its  constituents 
were  old  and  well  known  at  the  date  of  the  patent. 

In  the  English  patent  to  Emile  Peltier,  dated  August  27,  1861,  is 
described  a  double  recessed  clamping  lap-joint,  of  which  that  de- 
scribed in  the  patent  in  question  is  a  counterpart.  As  cans  or  boxes 
embodyinj^  this  joint  were  intended  to  hold  gunpowder  or  other 
similar  articles,  the  application  of  solder  to  it  was  not  contemplated. 
But  the  use  of  solder  to  add  stiffness  and  strength  to  metal  joints, 
and  to  render  them  impervious  to  fluids,  is  immemorial.  And  in 
the  English  patents  of  Henrietta  Brown  and  Walter  Brown,  dated 
in  1850  and  1855  respectively,  the  application  of  solder  by  bathing 
to  metal  joints  to  render  them  fluid  tight  is  directed  and  described, 
and  is  spoken  of  as  having  been  before  used. 

The  patentee  has  merely  aggregated  these  elements  in  his  can, 
without  causing  them  to  perform,  by  their  united  action,  any  func- 
tion which  they  did  not  perform  separately  before. 

In  other  words,  he  has  taken  the  Peltier  joint,  rendered  it  fluid 
tight  by  solder,  applied  by  dipping  the  joint  in  a  bath.  In  the  con- 
ception or  material  embodiment  or  operation  of  such  a  union  of 
well-known  elements,  we  cannot  detect  any  patentable  merit,  and 
hence  the  bill  must  be  dismissed,  with  costs. 

Messrs.  Dickerson  &  Dickerson,  of  New  York,  for  complainant 

H,  Baldwin^  Jr.^  Esq.,  for  respondent. 

[Leg.  Int.,  Vol.  39,  p.  181.]  ! 

Gilbert  H.  Ferris  vs.  The  Steam-Tug  Auda  a  aL* 

The  general  rule  is  that  a  proceeding  in  rem  cannot  be  united  with  a  proceeding  im 
pertonam. 

In  a  contract  for  the  hire  of  a  tug,  A,  the  hirer,  agreed  to  furnish  ihe  master  with 
provisions  for  his  crew  and  to  pa^r  the  current  expenses  of  the  tug.  This,  A 
neglected  to  do,  and  the  master,  being  unable  to  procure  provisions  on  his  own 
cr^it,  brought  the  tug  home  from  Norfolk  to  Philadelphia.    The  libellant  brought 

.  suit  to  recover  damages  for  an  alleged  breach  of  contract,  and  in  his  libel  prays  for 
a  decree  against  both  the  tug  and  the  e(|uitable  owner. 

Held,  That  on  neitLer  ground  could  the  libel  be  maintained. 

Appeal  from  the  decree  of  the  District  Court  of  the  United  States 
in  admiralty.    Opinion  delivered  April  24,  1882,  by 

McKENNAN,Cmc.  J.~On  the  26th  of  May.  1880,  at  Philadelphia,  T. 
Conrow,  for  the  owners  of  the  steam-tug  Alida — he  being  the  equit- 
able and  thus  the  real  owner  of  the  entire  vessel — proposed  to  char- 
ter to  G.  H.  Ferris  the  tug  for  two  months,  at  the  price  of  $500  per 
month,  for  the  purpose  of  "  towing  in  North  Landing  river  and 
Currituck  sound"  North  Carolina;  the  tug  to  be  furnished  with 
coal.    This  proposal  was  accepted  by  Ferris. 

It  was  also  agreed  that  Ferris  should  furnish  the  master  with  pro- 
visions for  his  crew,  and  should  pay  the  current  expenses  of  the 
tug,  the  amount  so  expended  to  be  deducted  from  the  hire  of  the 
vessel,  and  the  residue,  if  any,  to  be  paid  at  the  end  of  each  month. 

The  tug  left  Philadelphia  on  the  2/ th  of  May,  arriving  at  Norfolk, 
June  1st,  and  proceeded  to  North  Landing  river,  some  thirty  miles 

*  Affirming  the  decree  of  the  District  Court,  reported  in  14  Phila.  602. 
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distiint  from  Norfolk,  where  she  remained  in  the  service  of  the 
libellant  until  the  14th  of  June,  when  she  returned  to  Norfolk  for 
want  of  supplies. 

The  lil>ellant  did  not  furnish  needed  supplies  for  the  vessel,  npr 
pay  her  current  expenses.  Nor  was  the  master  able  to  obtain  sup- 
plies upon  the  credit  of  the  libellant  without  implicating  the  vessel, 
and  he,  therefore,  left  the  libellant's  service,  and  returned  with  his 
vessel  to  Philadelphia. 

The  libellant  has  brought  this  suit  to  recover  damages  for  an 
alleged  breach  of  contract  by  the  respondents,  and  in  his  libel  prays 
for  a  decree  against  both  the  tug  ana  the  respondent  Conrow. 

It  is  obvious  that  a  fulfilment  by  the  libellant  of  the  terms  of  the 
contract  to  be  performed  by  him,  is  an  essential  condition  of  his 
right  to  recover.  If  he  failed  to  do  what  he  stipulated  to  do,  the 
other  party  was  thereby  absolved  from  any  duty  of  performance  on 
his  part  Now  he  stipulated  to  furnish  supplies  to  the  crew  of  the 
tug.  Upon  the  faith  of  his  stipulation  the  owner  of  the  tug  entered 
into  the  contract,  and  its  observance  was  besides  necessary  to  enable 
the  tug  to  render  the  service  for  which  its  owner  contracted.  But 
he  neglected  or  failed  to  fulfil  his  engagement,  in  this  regard,  and 
the  efforts  of  the  master  of  the  tug  to  make  his  personal  credit 
available  to  obtain  supplies  were  unsuccessful.  His  default,  there- 
fore, justified  the  owner  of  the  tug  in  withdrawing  it  from  his  ser- 
vice, and  in  refusing  to  proceed  further  in  the  execution  of  the  con- 
tract. 

This  is  enough  to  dispose  of  the  libel,  but  another  question  is 
presented  upon  the  record  and  has  been  fully  discussed,  which  it  is 
not,  therefore,  out  of  place  to  notice. 

In  the  court  below  the  libel  was  excepted  to,  and  its  dismissal 
urged,  because  it  unites  a  proceeding  in  rem  with  a  proceeding  m 
personam;  and  it  is  insisted  on  here. 

That  these  remedies  are  incompatible,  and  cannot,  therefore,  be 
joined  in  the  same  libel,  is  the  unquestioned  law  of  England : 
Cootes'  Admir.  Pr.  8.  So  far  as  the  question  has  been  judicially  con- 
sidered in  this  country  there  is  no  substantial  diversity  of  decision. 
In  the  Nantticket  Steamer  Company,  2  Story,  67,  and  Dean  vs.  BaieSy 
2  Wood.  &  Min.  87,  it  was  stated,  with  especial  emphasis,  to  be  the 
law,  that  proceedings  in  rem  and  in. personam  were  so  different  in- 
their  character  and  result,  that  they  could  not  be  joined  in  the  same 
libel.  These  cases  were  both  decided  before  the  promulgation  by 
the  Supreme  Court  of  Rules  in  Admiralty  in  1847,  and  as  only  ex- 
ceptional provision  is  thereby  made  for  a  joint  libel,  the  general  rule, 
as  stated  in  the  cases  referred  to,  must  be  considered  as  receiving 
the  sanction  of  the  Supreme  Court. 

On  neither  of  the  grounds  stated  can  the  libel  here  be  maintained, 
and  it  must,  therefore,  be  dismissed  with  costs. 

T.  M.  Etting  and  H,  R.  Edmunds,  Esqs.,  for  libellants. 

Henry  FUmderSj  Esq.,  for  respondent. 
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[Leg.  Int.,  Vol.  39,  p.  191.] 

Maskos  v8,  American  Steamship  Company. 

A  contract  was  made  to  cany  plain tifT  from  Hamburj^  to  Philadelphia.    His  1 

arrived  at  Hall,  but  was  never  afterward  seen,  having  beeu  left  there  in  the  caine  of 

the  agent  of  one  of  the  carriers. 
Meld,  that  it  was  proper  to  submit  to  the  iury  the  question  whether  or  not  the  oontraiot 

was  made  with  defendants  to  carry  pLaintiff  and  his  baggage  firom  Hamborg  to 

Philadelphia. 

Motion  for  a  new  trial. 

The  plaintiff  sued  for  damages  for  the  loss  of  his  baggage.  He 
had  purchased  his  ticket  of  one  William  Strecker,  in  Berlin,  Prussia, 

S lying  180  marks  for  tlie  £Eure  of  himself  and  wife  and  baggage  from 
amburg  to  PhiLidelphia.  When  the  fere  was  paid,  the  plaintiff 
was  handed  a  circular  headed  "American  Mail  Steamship  Company," 
etc.,  in  which  it  was  stated,  among  other  things,  that  "  tickets  for 
the  passage  are  issued  by  the  authorized  general  a^nt,  W.  Strecker, 
in  Berlin,*'  and  the  "  passage  conditions  for  the  trip  from  Hamburg 
to  North  America^*  were  there  stated. 

The  plaintiff  paid  no  further  fare  from  Hamburg  to  America  than 
that  paid  to  Strecker  when  he  was  furnished  his  ticket,  though  he 
was  given  tickets  for  different  parts  of  the  line  of  travel  upon  ex- 
hibiting to  the  servants  of  the  several  carrying  companies  the  ticket 
purchased  at  Berlin. 

The  baggage  arrived  at  Hull,  but  was  never  afterwards  seen,  hav- 
ing l)een  left  Uiere  in  the  care  of  the  agent  of  one  of  the  carriers. 

The  court  instructed  the  jury,  among  other  things,  that  if  they 
were  satisfied  that  the  person  selling  the  ticket  at  Berlin  to  the 
plaintiff  was  the  agent  of  the  defendants,  any  contract  or  represen- 
tations he  may  have  made  would  be  binding  upon  the  defendants 
as  carriers  over  the  whole  route  from  Hamburg  to  Philadelphia  by 
railroads  and  steamships,  though  some  of  them  may  not  have  been 
operated  by  the  American  Steamship  Company. 

The  verdict  was  for  the  plaintiff. 

Morton  P.  Henry  and  H.  O.  Ward^  Esqs.,  for  the  defendants :  The 
liBarned  judge  erred  in  his  instructions  to  the  jury.  The  trunk 
never  arrived  at  Liverpool,  the  starting-point  of  the  defendants* 
Hne.  A  contract  to  carry  for  the  whole  distance  from  Hamburg  to 
Philadelphia  did  not  arise  under  the  circumstances  from  the  sale  of 
a  through  ticket:  Lawson  on  Carriers;  Hutchinson  on  Carriers; 
Redfield  on  Carriers. 

It  is  unquestionably  not  the  American  law  which  Mr.  Wharton 
says,  in  his  book  on  the  Conflict  of  Laws,  §  471,  governs  in  these 
through  passage  arrangements  involving  the  laws  of  many  eoun- 
triesv 

A  ticket  agent,  such  as  sold  the  plaintiff's  ticket,  cannot  impose 
such  a  liability  as  is  contended  for  upon  a  carrier  in  ttie  situation 
of  the  defendants.  If  so,  the  company  is  liable  for  personal  injury 
in  every  European  mil  way  he  may  pass  over.  See  authorities  cited 
by  Judge  Hammond,  in  Robinson  vs.  Memphis  and  Charlemton  Rail- 
road, Fed.  Rep.,  vol.  ix.,  No.  3 ;  2  Kent's  Cora.^  sec.  41,  §  617  and 
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618;  Story  on  Agency,  §  83.    Loose  declarations  of  the  agent  can- 
not bind  the  principal :  Baring  vs.  Pierce^  6  W.  &  S.  548. 

J,  T,  Spencer,  Esq.,  for  plaintiff:  There  was  sufficient  evidence  to 
submit  to  the  jury  to  show  that  the  defendants  contracted  to  carry 
the  plaintiff,  his  wife  and  their  luggage  from  Hamburg  to  Philadel- 
phia :  Baltimore  &  Philadelphia  Steaffwoat  Company  vs.  Brown,  4  P.  F. 
Smith,  77;  Railroad  Company  vs.  PraU,  22  Wall.  123;  Harding  vs. 
International  Navigation  Cbmpany,  ante,  page  434.  If  the  defendants 
employed  other  carrying  companies  to  perform  part  of  the  trans- 
portation, those  companies  became  the  agents  of  the  defendants, 
not  of  the  plaintiff:  Bank  of  Kentucky  vs.  Adams'  Express  Company, 
3  Otto,  174.  It  is  against  public  policy  to  permit  a  carrier  to  disa- 
vow contracts  made  by  its  agents  in  the  line  of  their  business :  Rail-- 
road  Company  vs.  Lockwood,  17  Wall.  357 ;  Bank  vs.  Adorns^  Express 
Company,  3  Otto,  174 ;  Redfield  on  Carriers ;  Lawson  on  Carriers ; 
Hutchinson  on  Carriers. 

MoKennan,  Circ.  J.,  said : 

It  is  very  clear  that  there  was  evidence  sufficient  to  submit  to  the 
jury  as  to  whether  the  contract  was  made  with  the  defendants  to 
carry  l>im  and  his  btggage  from  Hamburg.  If  a  part  of  the  car- 
riage was  performed  by  other  corporations,  the  plaintiff  was  justi- 
fied in  inferring  that  they  were  the  agents  of  the  defendants  in  the 
matter,  not  his  agents.  He  had  not  made  any  contract  with  the 
subordinate  curriers. 

New  trial  refused, 

[L^.  Int.,  VoL  39,  p.  191.] 
In  the  matter  of  James  H.  Orne,  Son  &  Co.,  Bankrupts, 

A  tenant  having  abandoned  certain  leased  premises,  the  landlord  is  entitled  to  oecnpy 
them,  take  proper  care  of  them,  and  manage  them  in  the  intereetH  of  both  parties. 
This  does  not  absolve  the  tenant  fVom  the  obligation  of  his  covenant  and  frtmi  lia- 
bility for  damages  resulting  from  his  breach  of  it. 

Appcjil  from  the  order  of  the  District  Court,  allowing  proof  in 
bankruptcy  of  the  claim  of  the  trustees  under  the  will  of  Joshua 
Francis  Fisher.    Opinion  delivered  April  28,  1882,  by 

McKennan,  Circ.  J. — The  argument  of  the  appellants'  counsel  is 
ingenious  and  impressive,  and,  if  his  premises  are  conceded,  his  con- 
clusions cannot  be  gainsaid.  If  the  lease  between  Orne  and  Fisher's 
trustees  was  surrendered,  with  intent  to  terminate  it,  the  trustees 
could  not  assert  any  claim  for  a  subsequent  alleged  breach  of  it,  for 
the  obvious  reason  that  a  contract,  cancelled  by  agreement  of  the 
parties,  ceases  to  exist  thereafter,  and  is  not  susceptible  of  any 
breach.  And  so  if  the  trustees  evicted  their  tenant,  their  right  to 
demand  and  recover  rent  from  him  was  thereby  suspended. 

But  there  was  neither  an  eviction  of  the  tenant  nor  a  surrender 
of  the  lease. 

Practically  there  was  an  abandonment  of  the  leased  premises  by 

•  the  tenant.     He  was  in  default  for  rent  accnied,  confessedly  became 

insolvent  and  unable  to  pay  the  rent  as  it  might  fall  due,  and  trans- 
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ferred  his  leasehold  interest,  and  the  possession  of  the  leased  prem- 
ises, to  his  assignee.  The  assignee  went  into  possession,  paid  the 
rent  in  arroar  under  the  constraint  of  a  distress  warrant,  retained 
Twssession  for  about  two  months,  paying  the  rent  for  that  period, 
out  declined  to  accept  the  lease,  and  then  sent  the  keys  of  the  prem- 
ises to  the  landlord,  by  whom  they  were  accepted,  and  to  whom  one 
week's  notice  of  an  intention  to  vacate  the  premises  had  been  given, 
in  pursuance  of  an  understanding  to  that  effect 

Now,  the  fair  import  of  these  circumstances  is,  that  the  tenant  did 
not  intend  to  keep  the  premises,  or  to  pay  the  accruing  rent,  or  to 
observe  his  covenant,  and  that  he  actually  vacated  and  abandoned 
the  premises  without  the  consent  of  the  landlord.  Certainly  the 
landlord  did  not  agree  to  a  termination  of  the  lease,  and  it  is  clear 
to  me  that  liis  acts  do  not  warrant  such  an  implification.  In  such 
an  emergency,  he  was  not  bound  to  stand  listlessly  by,  and  thus 
expose  his  property  to  the  peril  of  dilapidation  and  injury,  but,  in 
the  interest  of  both  parties,  ne  might  resume  possession  of  it,  take 
proper  care  of  it  and  mana<?e  it  for  the  benefit  of  liis  defaulting 
tenant.  This  is  what  he  did  do,  and  he  cannot,  therefore,  be  lield  to 
have  intended  to  absolve  his  tenant  from  the  obligation  of  his  cove- 
nant, and  from  liability  for  dami^^  resulting  from  his  breoxih  of  it 
I  am,  therefore,  of  opinion  that  proof  of  damages,  measured  by  the 
amount  of  the  rent  which  the  tenant  covenanted  to  pay  for  the  re- 
mainder of  the  term,  less  the  sums  received  by  the  trustees  for  inter- 
mediate leases  to  others,  was  properly  allowed,  and  that  this  appeal 
must  be  dismissed  with  costs,  and  it  is  so  ordered. 

iJ.  P,  White,  Esq.,  for  assignee. 

George  Biddle,  Esq.,  for  landlord. 

[Leg.  Int.,  Vol.  39.  p.  200.] 

Chambers,  Libellant  and  Appellee,  vs.  The  British  Steamship 
Clymene,  Respondent  and  Appellant 

The  act  of  Congress  of  March  2,  1837,  is  o|)erati?e  upon  the  laws  of  coterminoiis 
States  situated  upon  the  same  navigable  waters,  but  which  are  not  the  senaratiuK 
boundary  between  them.  (See  same  case  in  14  Phil.  603,  and  also  in  IX.  Fed. 
Kep.  1($4.) 

A'])peal  from  the  decree  of  the  District  Court  in  admiralty.  Opinion 
delivered  April  29,  1882,  by 

McKennan,  Circ.  J. — The  question  upon  which  the  decision  of  this 
case  turns  is  said  to  be  one  of  great  commercial  importmce,  but  I  do 
not  think  it  is  difficult  of  solution.  It  involves  the  applicability  of 
the  act  of  Congress  of  March  2,  1837,  to  the  pilotage  laws  of  coter- 
minous States  situated  upon  the  same  navigable  waters,  but  which 
are  not  the  separating  boundary  between  them.  If  such  States  are 
within  its  purview,  it  is  admitted  that  the  libel  must  be  sustained. 

Tliat  the  act  of  Congress  is  operative  upon  the  laws  of  States  so 
situated  I  have  no  doubt.  Such  a  construction  is  clearly  within  the 
reason  of  the  act,  and  such  was  held  to  be  its  effect  by  the  Supreme 
Court  of  Pennsylvania,  in  Flanagan  vs.  The  Insurance  Cb.,  7  Barr, 
306,  in  reference  to  the  law  of  that  State,  which  is  in  question  here. 

But  I  do  not  propose  to  do  more  than  state  the  conclusion  which 
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I  have  reached.  The  opinion  of  the  learned  judge  of  tlie  District 
Court,  in  deciding  this  case,  is  so  satisfactory  that  I  adopt  it  as 
showing  the  reasons  for  the  judgment  of  this  court    (14  Phila.  603.) 

There  must  then  be  a  decree  in  favor  of  thelibellant  for  the 
amount  of  his  claim,  viz.,  $97.50,  and  costs. 

H.  Flanders  and  Thos.  R  Bayard^  Esqs.,  for  the  libellants. 

H.  G.  Ward^  M.  P.  Henry  and  E.  C.  McMurtrie,  Esqs.,  for  the  re- 
spondents. 

(Leg.  Int,  Vol.  39,  p.  220.] 
In  the  Matter  of  M.  T.  Warne,  a  Bankrupt. 

The  frati4l  contemplated  by  the  statute  as  a  hnr  to  a  bankrupt's  discharge  is  fraud  in 

fact,  involving  moral  turpitude  nnd  intentiomil  wrong. 
A  bankrupt  swore  falsely,  to  his  own  prejudice ;  it  afterward  appeared  that  such  false 

swearing  was  not  **  wiijul^"  nor  intentionally  untrue. 
J7<rid,  that  this  need  not  bar  his  dischai*ge. 
See  same  case,  atUe,  page  426. 

Appeal  from  the  decree  of  the  District  Court  granting  a  discharge 
to  the  bankrupt.    Opinion  delivered  April  29,  1882,  by 

McKennan,  Circ.  J. — The  only  objections  urged  against  the  bank^ 
rupt's  discharge  are : 

1.  That  he  was  guilty  of  fraud  in  not  delivering  to  his  assignee 
certain  personal  property  claimed  by  and  in  the  possession  of  his 
wife  ana  daughter. 

And  2.  That  he  wilfully  swore  falsely  touching  the  keeping  of 
proper  books  of  account  in  his  business. 

The  first  objection  is  unsustained  by  evidence  which  tends  to 
prove  fraud  witliin  the  meaning  of  that  section  of  the  bankrupt  act 
upon  which  the  objection  is  founded. 

The  property  referred  to  in  the  objection  was,  in  part,  given  by  the 
bankrupt  to  his  daughter,  and  in  part  acquirea  by  his  wife  by 
purchase  from  others.  But,  although  the  title  to  the  property  of 
the  apparent  owners  may  be  voidable  by  the  bankrupt's  creditors, 
through  the  assignee  as  their  representative,  the  transactions  in 
which  It  originates  do  not  necessanly  involve  moral  turpitude,  which 
must  characterize  them  to  justify  the  denial  of  a  discharge,  even  if 
they  may  be  considered  as  comprehended  by  the  terms  of  the  objec- 
tion here :  Neal  vs.  Clarke,  5  Otto,  704. 

But  as  between  the  bankrupt  and  his  wife  and  daughter,  their 
ownership  of  the  property  was  unquestionable,  and  he  could  not, 
rightfully  or  legally,  disturb  it.  Fraud,  therefore,  cannot  be  imputed 
to  him  because  he  did  not  illegally  possess  himself  of  property,  the 
ownership  of  which  he  could  not  claim,  and  deliver  it  to  his  as- 
signee. 

The  second  objection  is  more  difficult  to  deal  with. 

That  the  bankrupt  swore  falsely  is  incontestable.  In  his  exami- 
nation before  the  register,  on  the  25th  of  May,  1880,  he  sUited  that 
he  had  not  kept  any  cash-book  in  his  business;  that  he  could  not 
tell  by  his  books  what  his  business  expenses  were,  nor  what  he  took 
out  of  his  business  for  the  support  of  his  fomily,  nor  whether  they 
would  show  profit  or  loss. 
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Thereupon  the  register  reported  against  his  discharge.  The  bank- 
rupt supposed  that  the  assignee  had  taken  possession  of  all  his  books, 
but,  after  the  register's  report,  he  made  further  search  and  found  ad- 
ditional books  "  in  the  loft  over  the  hay  scales  on  the  premises  occu- 
pied by  him."  Upon  application  to  the  register  the  hearing  was 
reopened,  and  the  books  thus  found  produced.  They  were  of  such 
character  as,  in  the  judgment  of  the  register,  to  supply  the  deficiency 
in  the  bankrupt's  accounts,  and  he  changed  his  report.  The  bank- 
rupt was  also  examined  before  him,  and  explained  his  former  state- 
ment generally  thus :  That  he  was  in  delicate  health  and  frequently 
sick ;  that  he  was  greatly  disturbed  in  mind  by  his  embarrassments, 
and  that,  at  the  time  of  his  examination,  his  memory  had  entirely 
failed  as  to  the  existence  of  the  hooks  afterwards  found. 

Now,  was  the  statement  of  the  bankrupt  on  the  25th  of  May,  1880, 
wUfiUli/  false  ?  Unless  this  satisfactorily  appears  his  discharge  cannot 
be  refused. 

There  are  but  two  hypotheses  to  account  for  the  bankrupt's  con- 
duct. Eitlier,  in  the  very  wantonness  of  depravity,  he  made  a  false 
statement,  to  his  own  prejudice,  or  his  statement  was  uuintention* 
ally  unt»ue. 

He  had  applied  for  his  discharge,  and  the  inquiry  on  which  he 
was  examined  was  as  to  whether  he  had  complied  with  the  law  and 
was  entitled  to  be  discharged.  He  was  bound  to  know,  and  must 
have  known,  that  his  failure  to  keep  the  books,  about  which  he  was 
asked,  would  necessarily  preclude  the  allowance  of  his  discharge. 
Is  it  within  the  range  of  probability  then  that  he  would  wilfully  and 
falsely  deny  th^  existence  of  a  fact,  within  his  recollection  at  the 
time,  which  he  knew  would  defeat  the  object  he  was  earnestly  seek- 
ing to  accomplish  ?  Such  an  assumption  is  irrational,  because  it  is 
utterly  repugnant  to  any  supposable  motive  of  human  action.  Not 
only  was  the  bankrupt  without  motive  to  swear  to  a  falsehood,  but 
he  was  drawn  by  the  strongest  of  motives  in  the  other  direction. 
A  statement  of  the  simple  truth  was  a  decisive  condition  of  his 
success,  and  it  would  require  demonstrative  proof  to  warrant  the 
conclusion  that'he  was  laboring  to  defeat  what  it  was  conducive  to 
his  own  interests  to  promote  and  accomplish.  And  this  hypothesis 
is  not  without  support  in  this,  that  the  books  produced  are  not  sug- 
gested not  to  be  what  they  purport  to  be,  proper  books  of  account 
honestly  kept. 

Although  then  I  have  some  misgivings,  I  think  the  safest  and 
most  charitable  explanation  of  the  bankrupt's  conduct  is,  that  he 
was  unintentionally  mistaken  in  his  statement  of  May  25,  and, 
therefore,  that  his  discharge  ought  not  to  be  denied. 

And  so  it  is  ordered  that  a  decree  for  his  discharge  be  entered  in 
the  usual  form. 

Hon.  W.  W.  Schuyler  and  Messrs.  Sliarp  &  AUeman,  for  bankrupt 

W.  D,  Luckenbach^  Esq.,  for  Merchants'  Bank. 
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[Leg.  Int.,  Vol.  39,  p.  238.] 

Deacon  vs.  Sewing  Machine  Company. 

Proeess  moat  be  served  by  the  msnbaL 

Motion  to  set  aside  service. 

This  was  a  proceeding  in  equity.  The  aflBdavit  of  service  showed 
that  the  subpoena  had  been  served  by  a  clerk. 

John  Sparkawk,  Jr,^  Esq.,  for  the  defendant,  and  Edward  F.  Pvgh, 
Esq.,  for  the  marshal,  cited  rules  13  and  15  of  the  Supreme  Court 
of  the  United  States  in  equity. 

George  E.  Buckley  and  FrarMin  Swayne,  Esqs.,  for  the  complain- 
ant, acquiesced. 

June  20,  1882.  The  court  said  that  there  was  no  doubt  that  all 
process  must  be  served  by  the  marshal.  Service  by  another  person 
18  not  sufficient,  unless  he  is  specially  appointed  under  the  rule  of 
the  court. 

Oral  opinion  delivered  by  Buti,er,  Dist.  J. 

Note.— Dixon,  D.  J.  (U.  S.  D.  C.  of  New  Jersey),  recently  made 
the  following  order  on  a  similar  application  by  the  marshal  of  that 
district : 

"  To  the  clerk  of  the  Circuit  Court:  Please  file  no  subnoena  or 
process  not  served  by  the  marshal  or  some  duly  authorizea  officer 
under  him.  The  13th  and  16th  rules  in  equity  are  decisive.  By 
the  15th  rule  other  service  is  prohibited." 

[Leg.  Int.,  Vol.  59,  p.  299.] 

Nellis  vs.  The  Pknnock  Manufacturing  Company. 

Sereral  patents,  where  their  rabjectfl  are  correlatiTe  and  the  inventions  clnimed  are 
embodied  in  the  same  infringing  machine,  can  be  inclnded  in  the  same  suit. 

Who  are  snch  sssigneeH  of  a  patent  as  to  have  a  right  to  sue  in  their  own  names  or  to 
be  proper  parties  to  a  snit--distinotion  between  assignment  and  license. 

In  equity.    Opinion  delivered  August  1, 1882,  by 

McKennan,  Circ.  J. — On  the  18th  day  of  December,  1866,  letters- 
patent  No.  2429  for  **  Improvement  in  Hay  Elevators,"  were  re- 
issued to  Edward  L.  Walker. 

On  the  29th  of  May,  1866,  reissued  letters-patent  for  **  Improve- 
ment in  Horse  Hay-Forks,"  were  granted  to  Seymour  Rogers,  No. 
2260. 

And  on  the  20th  of  March,  1866,  letters-patent  No.  53,345,  for 
"Improvement  in  Horse  Hay-Forks,"  were  granted  to  Seymour 
Ro^rs. 

The  title  to  these  several  patents  is  alleged  to  be  vested  in  the 
complainant,  and  they  constitute  the  subjects  of  the  present  con- 
troversy. 

The  bill  alleges  that  the  inventions  described  and  claimed  in 
these  several  patents  "  are  susceptible  of  connected  use  in  practical 
operation  in  tne  construction  of  horse  hay -forks,"  and  that  they  are 
embodied  and  contained  in  hay-forks,  manufactured,  used  and  sold  by 
said  respondent,  in  violation  of  the  exclusive  rights  of  complainant 
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With  this  averment  in  the  bill  it  is  not  demurrable  for  multi- 
fariousness. 

The  inclusion  of  several  patents  in  the  same  suit,  where  their 
subjects  are  correlative,  and  the  inventions  claimed  are  embodied 
in  the  same  infringing  machine,  has  been  more  than  once  sanctioned 
by  the  highest  authority  :  Nourae  vs.  AUen^  3  Fish,  65  ;  Seymour  vs. 
Osboume,  11  Wall,  616,  559;  Bales  vs.  Qte,  15  0.  G.  342.  In  Sey- 
nwur  vs.  Oaboume,  Mr.  Justice  Clifford  says,  "  That  as  all  the 
patents  sued  upon  refer  to  the  same  general  subject,  and  are  all 
embodied  in  the  machines  manufactured  by  the  defendant,  the  ob- 
jection, if  it  had  been  made,  could  not  have  been  sustained." 

The  demurrer  for  this  cause  is,  therefore,  overruled. 

The  complainant's  title  to  the  patents  in  question  is  denied  in 
the  answer,  and  it  is  insisted  that  the  proofs  do  not  establish  his 
right  to  maintain  this  suit 

Patents  No.  2260  and  53,345  seem  to  have  been  regularly  assigned 
to  the  complainant,  in  terms  which  vest  in  him  the  entire  interest 
in  these  patents,  and,  therefore,  his  right  to  sue  on  them  is  un- 
questionable;  but  Walker's  assignment  of  his  original  letters,  which 
were  succeeded  by  reissue  2429,  is  claimed  to  be  so  restrictetl  as  to 
constitute  the  complainant  only  a  licensee,  and  so  to  disable  him 
from  suing  in  his  own  name. 

That  assignment  is  dated  February  20,  1865,  and,  after  reciting 
the  grant  to  Edward  L.  Walker  of  letters-patent  No.  44,129,  assigns 
to  "  D.  B.  Rogers  &  Sons,  of  Pittsburgh,  Pa.,  and  their  legal  repre- 
sentatives, the  exclusive  right  to  manufacture  and  sell  my  inven- 
tion in  the  United  States,  to  the  full  end  of  the  term  for  which  said 
letters  were  granted,"  and  is  duly  executed  by  Walker,  and  recorded 
in  the  patent  office. 

There  can  be  no  doubt  that  this  conveyed  to  the  assignees  the 
entire  right  to  manufacture  and  sell  the  invention  throughout  the 
United  States,  to  the  exclusion  of  the  patentee  as  well  as  all  others. 
They  were  invested  with  the  monopoly  of  manufacture  and  sale, 
and,  so  far  as  these  two  incidents  of  the  franchise  are  involved, 
nothing  whatever  remained  in  the  patentee.  What  interest  then  had 
he,  upon  which  he  could  maintam  a  suit  for  a  violation  of  either 
of  these  rights  ?  And  why  could  not  the  party  who  alone  is  entitled 
to  protection  invoke  directly  the  powers  of  a  court  of  equity  for 
that  purpose?  Even  in  an  action  at  law,  in  which  the  plaintiff 
must  be  invested  with  the  legal  title  to  the  patent,  it  was  neld  by 
Mr.  Justice  Story  that,  "  where  a  grant  was  made  of  a  right  to  con- 
struct and  use  fifty  machines  within  certain  localities,  reserving  to 
the  grantor  the  right  to  construct,  and  to  license  others  to  construct, 
but  not  to  use  them  therein,  the  grant  was  of  an  exclusive  right 
under  the  act  of  1836  in  regard  to  patents,  and  that  suits  were  to  be 
brought  in  the  name  of  the  assignees,"  the  judge  saying,  "  The 
action  for  the  violation  of  an  exclusive  right  is  confined  to  the 
owner  of  such  right:  "  WaMitm  vs.  Gould,  3  Story,  122. 

But  if  this  is  not  so,  I  think  the  entire  monopoly  in  the  patent  ift 
vested  in  the  complainant.  He  has  the  exclusive  right  to  manu- 
facture and  sell,  and  this  ciirries  with  it  the  right  to  use  the  ma- 
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chines  sold.  To  the  extent  to  which  the  patentee  transferred  the 
right  to  make  and  sell  his  invention,  he  parted  with  the  monopoly 
of  its  use,  and  authorized  its  use  by  those  who  had  become  lawful 
purchasers  of  it.  But  he  had  parted  with  his  entire  right  to  manu- 
iacture  and  sell,  so  that  necessarily  he  could  not  sell  to  others  to 
use,  and  no  part  of  the  monopoly  remained  in  him.  The  com- 
plainant alone  has  the  right  to  sell,  and  as  it  would  nracticnlly  be 
nugatory  without  the  right  to  use  the  machines  sold,  all  that  is 
essential  to  its  full  exercise  and  enjoyment  must  be  taken  to  have 
been  intended  by  the  parties  to  pass  with  it  And  nothing  short 
of  an  express  qualification  will  change  this  result  See  Bloomer  vs. 
Malinger,  1  Wall.  360. 

Such  was  the  practical  construction  put  upon  the  instrument  by 
the  parties  to  it  After  the  reissue  of  the  original  patent,  to  which 
the  assignment  referred  to  applied,  to  wit,  on  the  26th  of  January, 
1867,  another  assignment  to  D.  B.  Rogers  &  Sons  was  executed  by 
Walker,  in  which  the  following  is  the  granting  clause :  "  and  do 
confirm  to  them  and  their  legal  representatives,  without  further  fee 
or  payment,  and  without  liability  to  forfeiture,  all  and  every  right 
to  manufacture,  sell  and  use,  and  vend  to  others  the  right  to  manu- 
facture, sell  and  use,  hay  elevators  under  the  aforesaid  letters- 
patent,  and  pursuant  to  the  aforesaid  assignments,  dated  the  20th 
day  of  February,  1865,  as  fully  and  entirely  to  all  intents  and  pur- 
poses as  if  the  said  agreement  of  the  same  date  had  not  been  made 
and  executed ;  together  with  the  same  rights,  powers  and  privileges 
in  the  said  invention  and  improvements  under  the  reissue  of  the 
said  letters-patent,  that  has  been  or  may  be  obtained." 

It  is  true  that  the  technical  import  of  this  instrument  is  to  re- 
lease Rogers  &  Sons  from  liability  assumed  by  them  by  an  agree- < 
ment  of  even  date  with  the  original  assignment,  and  to  nullify  the 
effect  of  that  agreement  upon  the  rights  conveyed  by  the  assign- 
ment ;  but  it  cannot  be  conceived  that  the  assignor  would  **  confirm  " 
to  his  assignees  the  right  "  to  use,  and  to  vend  to  others  to  use," 
his  invention,  if  he  had  not  intended,  and  did  not  intend,  to 
part  with  it,  and  unless  it  was  understood  and  believed  that  a 
transfer  of  such  right  was  comprehended  by  the  previous  assign* 
ment 

In  addition  to  the  "confirmation  "  of  the  rights  to  "  manufacture, 
sell  and  use,  and  vend  to  others  to  use  "  the  invention,  these  **  same 
rights  "  in  the  invention,  under  the  reissue  then  obtained  or  to  be 
ODtiined,  are  also  conveyed.  So  that  in  every  aspect  of  the  question, 
it  seems  to  me,  that  these  instruments  are  to  be  taken  as  intended 
by  the  parties  to  vest  in  the  assignees  the  entire  interest  of  the  as- 
signor in  the  patent  And  when  the  parties  have  so  expounded 
theit  contracts,  it  is  out  of  place  for  an  entire  stranger  to  them  to 
seek  to  circumscribe  their  scope  by  a  technical  limitation  of  the 
spirit  and  sense,  which  the  parties  have  impressed  upon  them. 

It  is  further  alleged  that  Wheeler,  Melick  &  Co.  have  such  an 
interest  in  one  of  the  patents  in  controversy,  that  they  are  necessary 
parties  to  any  suit  founded  upon  it 

On  the  28th  day  of  June,  1867,  D,  B.  Rogers  &  Sons,  then  owning 
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the  Walker  patent,  made  an  agreement  with  Wheeler,  Meliek  & 
Co.,  by  whicn  they  granted  to  the  latter  '*  the  exclusive  right  under 
said  recited  letters-patent,  to  manufacture  and  sell  a  c-ettain  hay 
elevator,  which  has  a  movable  point  which  also  serves  as  and  per- 
forms the  functions  of  prongs  or  barbs  to  sustain  the  hay."  This 
is  not  an  assignment  of  an  exclusive  interest  in  the  entire  monopoly, 
for  the  whole  or  any  portion  of  the  United  States.  It  is  a  license 
only  to  manufacture  and  sell  exclusively  a  specified  form  of  bay 
elevator,  covered  by  the  Walker  patent,  the  beneficial  ownership  of 
it  as  to  all  other  forms  of  hay-forks  and  the  legal  title  to  it  remain- 
ing in  D.  B.  Rogers  &  Sons.  It  is  in  terms  defined  as  a  license  in 
this  agreement,  and  its  character  as  such  is  conclusively  apparent 
from  other  agreements  between  the  same  parties,  which  have  been 
made  part  of  the  evidence. 

Under  all  the  decisions,  the  representatives  of  such  an  interest 
are  not  indispensable  parties  to  a  suit  upon  the  patent. 

Nor  are  they  even  proper  parties  here,  because  the  decree  asked 
for  will  not  affect  their  interests,  and  they  have,  since  the  com- 
mencement of  this  suit,  released  to  the  complainant  all  rights  and 
interest,  which  they  might  have  under  the  patents  in  suit 

I  do  not  propose  to  assume  the  labor  of  discussing  in  detail  the 
various  defences  set  up  by  the  respondent.  This  opinion  is  suffi- 
ciently extended.  It  is  only  necessary  to  say  that  these  defences, 
and  the  argument  in  enforcement  of  them,  have  failed  to  con- 
vince me  that  the  complainant  ought  not  to  have  the  relief  which 
he  seeks. 

I  am  of  opinion — 

1.  That  reissued  patents  Nos.  2429  and  2260,  and  original  patent 
No.  53,345,  are  vahd,  and  that  they  have  been  severally  duly  as- 
signed to  the  complainant. 

2.  That  the  respondent,  in  the  hay  elevator  exhibited  in  evidence 
and  manufactured  and  sold  by  it,  is  shown  to  have  infrinjred  the 
first  claim  of  No.  2429,  the  first  and  second  claims  of  No.  2260,  and 
the  claim  of  53,345. 

A  decree  will  accordingly  be  entered  in  favor  of  the  complainant 
with  costs,  and  for  a  reference  to  a  master  to  ascertain  damages  and 
profits. 

Messrs.  Bakewell  &  Kerr,  for  the  complainant. 

ff.  Baldwin,  Jr.,  Esq.,  for  respondent. 

[Leg.  Int.,  Vol.  39,  p.  394.] 

William  A.  Coir,  of  New  York,  vs.  The  North  Carolina  Gold 
Amalgamating  Company  et  al. 

1.  The  capital  stock  of  a  corporation  is  a  trust  fund  for  creditors,  and  upon  its  in- 

solvency the  subscriptions  to  stock  can  be  enforced  for  the  benefit  of  unpaid 
creditors. 

2.  Semble,  that  there  are  cases  where  by  reason  of  special  agreement  the  company 

could  not  enforce  the  contract,  yet  as  to  creditors  who  have  been  minted  by 
the  amount  of  the  capital  stock  the  trust  will  be  imposed  for  their  benefit. 

3.  The  promoters  of  a  raining  company  transferred  certain  proper^  to  the  company 

at  an  agreed  valuation  and  took  payment  in  stock  of  the  company.    The  valna- 
tioii,  even  if  excessive  through  error  of  judgment,  if  honestly  made  according  to 
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the  charter,  as  in  the  ease  in  hand,  cannot  afterwards  be  questioned  by  credit 
tors  or  the  company. 

4.  A  com|>any  desiring  to  purchase  additional  uroperty  to  be  paid  for  in  stock,  re- 

solved, in  May,  1874,  under  power  in  their  cnarter,  to  increase  their  cupital  stock 
from  $100,000  to  $1,000,000,  and  after  paying  $200,000  in  stock  to  the  vendor, 
reserving  to  the  company  $400,000  of  stock  to  be  sold  to  pay  off  its  debtn,  ana 
the  balance,  $400,000.  to  be  allotted  to  the  stockholders  to  be  paid  for  not  in  cash 
but  by  a  surrender  or  their  old  certificates  of  $100,000.  In  ^ovember  following 
the  project  of  increasing  the  stock  was  abandoned  as  impracticable.  All  the  new 
stock  was  surrendered  to  and  accepted  by  the  company  and  the  old  stock  re- 
turned to  the  8t4»ck holders.  Held,  there  being  no  fraud,  in  fact,  intended,  that 
there  was  no  liability  for  the  increased  subscription  by  tne  stock nohlers. 

5.  If  creditors  had  given  credit  to  the  companjr  during  the  neriod  of  the  exi»itence  of 

the  increased  stock  outstanding— on  the  faith  of  the  suDscriptions  to  the  capital 
stock— a  different  (question  would  be  presented,  and  they  would  probably  be 
held  to  their  subscriptions,  unless  it  could  be  shown  that  the  additional  property 
acquired  was  really  worth  the  6,000  shares  issued  for  it,  there  being  no  fraud.    ' . 

6.  There  is  no  liability  to  a  creditor  of  the  compan;^  for  such  increased  subscrip- 

tions, who  accepted  from  the  company  a  novation  of  his  old  mortgage  claim 
against  the  land  owned  by  the  company,  who  knew  that  the  stock  was  only  in-^ 
creased  as  a  dividend,  who  received  the'same  security  for  his  debt,  was  cognizant 
of  and  party  to  the  whole  transaction  and  cousentea  thereto,  no  trust  arises  in 
favor  or  sucli  a  creditor. 

In  equity. 

Oral  opinion  delivered  October  19,  1882,  by 

Bradj,ey,  J. — The  case  of  Coil  vs.  The  North  Carolina  Gold  Amal- 
gamating Co.  et  at,  has  received  our  consideration,  and  we  are  now 
prepared  to  announce  an  opinion. 

Complainant's  counsel  have,  by  a  very  fair  presentation  of  au- 
thorities, based  the  claim  against  the  stockholdei"«  upon  the  doc- 
trine that  the  capital  stock  of  a  corporation  is  a  trust  fund  which 
is  liable  for  the  claims  of  creditors,  and  the  general  proposition 
cannot,  of  course,  be  controverted.  That  is  to  say,  it  is  liable  after 
a  corporation  becomes  insolvent.  Prior  to  its  insolvency  a  corpo- 
ration holds  its  property  as  any  other  person,  not  in  trust,  but 
absolutely  in  the  exercise  of  direct  dominion  and  6Uj)reme  control. 
But  when  a  corporation  becomes  insolvent,  then,  according  to  the 
holding  of  courts  of  equity,  its  property  becomes  a  trust  fund  for 
the  payment  of  creditors.  This  is  true  at  all  events  in  cases  where 
the  property  has  not  been  subjected  to  execution  or  disposed  of  by 
way  of  assignment  or  other  appropriation  to  particular  debts.  But 
the  principles  upon  which  trust  is  administered  are  not  so  simj)le 
as  might  at  first  be  supposed.  The  trust  embraces  all  the  property 
of  a  corporation  ;  embraces  its  real  estate,  and  its  choses  in  jiction  ; 
if  debts  are  due  to  the  corporation  tliey  are  part  of  that  fund,  and 
may  be  collected  b}'  the  proper  representiitive  of  the  corporation, 
whether  a  trustee  appointed  by  a  court  of  equity,  an  assignee  in 
bankruptcy,  or  other  agent  for  the  parties  interested.  But  it  is  only 
those  claims  or  assets  which  a  company  has  that  belong  to  the  trust 
fund.  Unpaid  instalments  on  stock  in  tlie  ordinary  case  are  assets; 
they  are  claims  which  a  company  could  enforce,  and,  therefore, 
they  are  claims  which  the  creditors  can  compel  the  enforcement  of 
through  the  instrumentality  of  a  court  of  equity. 

But  there  are  cases  in  which  arrangements  have  been  made  for 
the  payment  of  stock,  which  preclude  the  company  itself  from  en- 
forcing any  further  payment  thereon,  and  yet  in  which  as  to  credi- 
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tore  who  can  fairly  allege  that  they  have  relied,  or  whom  the  law 
presumes  to  have  relied,  upon  the  amount  of  capital  stock  of  the 
Company,  the  courts  will  impose  a  trust  upon  the  subscription 
and  set  aside  the  arrangement  made  for  its  payment. 

But  that  trust  does  not  arise  absolutely  in  every  case  where  cap- 
ital stock  has  been  issued,  and  where  it  has  been  settled  for  by  ar- 
rangement with  the  company.  It  is  not  as  if  the  stockholders  had 
given  their  promissory  notes  for  the  amount,  those  notes  being  in 
the  treasury  of  the  company ;  but  there  are  often  ecjuities  to  which 
the  stockholders  are  entitled,  on  which  they  are  entitled  to  stand. 

Now  I  suppose  that  in  a  case  of  stock  dividend  fairly  made,  in 
consideration  of  profits  earned,  and  of  accumulations  of  the  prop- 
erty of  the  company — made  simply  to  represent  the  property,  and 
fairlv  representing  the  same,  dividends  made  of  stock  ns  full  paid 
stock,  without  any  dishonest  purpose,  without  any  purpose  to  deceive 
or  defraud  anybody,  I  suppose  that  in  a  case  of  that  kind  a  court  of 
chancery  would  have  no  power  to  revive  a  claim  against  the  stock- 
holders, because  they  had  not  advanced  actual  cash  for  tlie  shares. 

There  are  considerations,  therefore,  aflfecting  this  question  of 
liability  for  stock  on  which  money  has  not  been  actually  paid, 
which  must  be  taken  into  consideration  in  order  to  do  justice.  It 
is  not  true  that  it  is  in  the  power  of  a  creditor  in  every  case,  and 
in  all  cases,  as  a  mere  matter  of  right,  to  institute  an  inquiry  as  to 
valuation  of  the  amount  of  the  consideration  given  for  stock.  If 
the  stock  has  been  fairly  created  and  paid  for,  there  is  an  end  of 
trusts  in  favor  of  anybody.  And  this  does  not  affect  the  general 
proposition  that  unpaid  subscriptions  of  stock  are  a  trust  fund  to 
oe  administered  for  the  benefit  of  creditors  after  a  corporation  be- 
comes insolvent. 

Now,  in  looking  at  the  present  case,  as  to  the  first  thousand  shares 
of  stock,  it  seems  to  us  manifest  from  the  evidence  in  the  case,  that 
the  company — the  associates  who  formed  the  company — regarded, 
and  so  far  as  we  can  see,  honestly  regarded,  their  plant — ^the  prop- 
erty that  they  contributed — as  worth  the  hundred  thousand  dol- 
lars, for  the  amount  of  which  stock  was  issued.  They  estimated 
some  things  as  property  which  could  not  in  law  be  regarded  as 
such.  The  valuation  of  the  charter  as  such  was  improper;  it  was 
improperly  placed  as  a  part  of  the  capital  stock  of  the  company. 
The  value  of  the  charter  could  not  form  any  item  whatever  in  con- 
stituting its  capital  stock.  But  as  has  been  shown,  dismissing 
that  out  of  the  case,  there  was  still  a  valuation,  as  made  by  all  the 
parties,  which  exceeded  the  hundred  thousand  doUare. 

We  think,  therefore,  that  corporators,  in  such  a  case  as  that, 
ought  not  to  be  made  liable  individually  for  the  debts  of  the  com- 
pany, at  the  instance  of  creditore,  because  now,  at  a  later  day,  the 
estimates  fairly  put  upon  the  property  at  that  time  have  become 
modified  by  subsequent  events,  and  will  not  amount  to  the  value 
which  they  set  upon  it.  This  does  not  assume  that  they  have  a 
right  to  fix  any  value  they  please ;  they  must  put  an  honest  value, 
and  so  far  as  the  evidence  in  this  case  is  concerned,  we  are  brought 
to  the  conclusion  that  they  did  fix  an   honest  value  to  what  they 
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put  into  this  concern ;  certainly  the  corporation  had  no  claim,  and 
could  have  maintained  none  against  the  cor|>orator8  for  this  orig- 
inal subscription. 

As  to  the  new  stock  that  was  issued  in  May  or  June,  1874,  it 
appears  that  the  object  of  issuing  the  4,000  shares  as  a  dividend 
to  the  stockholders  was  to  balance  the  amount  of  stock  given 
to  Howes  for  his  land.  They  said,  "  Yes,  we  will  give  vou  2,000 
shares  of  stock  for  the  land,  provided  it  is  balanced  oy  4,000  share** 
to  the  company  (including  the  1,000  shares  already  held).  In 
other  words,  when  that  propertv  is  put  into  our  concern  we  will  give 
you  one-third  interest  in  the  wfjole  2,000  shares  out  of  6,000."  Of 
course  the  other  4,000  belonging  to  them  was  to  be  sold  to  other 
parties.  Whereas,  if  they  had  given  him  2,000  shares  of  stock 
without  any  such  adjustment  it  would  have  been  giving  him  for 
his  land  two-thirds  instead  of  one-third  of  the  whole  property  of 
the  company  ;  that  is,  of  the  whole  capital  stock  of  the  companv. 
This  they  were  unwilling  to  do.  Now  it  is  true  that  they  might 
have  arranged  that  matter  in  a  different  way.  They  might  have 
said,  **We  will  give  you  500  shares  of  additional  stock  for  your 
land  ;  then  you  will  stand  one-third  to  two-thirds.  Then  you  will 
have  half  as  much  stock  as  we."  But  that  was  probably  not 
satisfactory  to  him ;  they  entered  into  the  agreement ;  they  had 
conversed  about  it;  they  had  talked  it  over;  and  lie  wanted  a 
larger -nominal  amount,  and  they  said:  "If  you  have  a  larger 
nominal  amount  it  must  be  balanced  by  more  stock."  That  is 
evidently  the  nature  of  the  transaction.  I  do  not  see  any  evidence 
of  any  intent  to  defraud  anvbody  in  such  a  transaction  as  that. 

But  there  is  the  public.  Have  not  they  some  rights  if  you  make 
such  a  transaction  as  that?  Certainly.  And  after  that  stock  was 
increased  to  6,000  shares,  and  4,000  shares  had  been  assigned  to  the 
associates  in  lieu  of  their  1,000  shares,  there  is  no  doubt  that  all  the 
creditors  becoming  such  after  that  lime,  and  fairly  to  be  presumed 
as  calculating  upon  the  amount  of  ca]>ital  which  the  company  an- 
nounced as  havmg,  must  be  held  entitled  to  enforce  the  doctrine 
of  the  courts  with  regard  to  trusts. 

They  did  not  advance  any  money  for  the  additional  8,000  shares 
received,  and  they  would  probably  be  held  bound  as  to  such  credi- 
tors to  pay  the  amount  of  their  stock.  But  even  then  if  it  couhl 
be  shown  that  this  property  was  reallv  worth  6,000  shares  of  stock, 
which  was  issued  for  it,  there  would  be  a  (juestion — there  being  no 
fraud,  and  the  stock  representing  only  its  value  in  property — 
whether  they  could  be  held  liable.  Still  the  evidence  that  it  was 
not  of  that  value,  arising  from  the  fact  that  Howes  took  2,000 
shares  for  the  property  acquired,  would  probably  be  conclusive  that 
it  was  not,  blit  that  the  arrangement  was  merely  one  of  adjustment. 

But  does  that  rule,  with  regard  to  holding  the  stockholders  liable 
for  the  amount  of  these  new  shares,  hohi  with  regard  to  all  the 
creditors  of  the  company?  Does  it  hold  with  regard  to  a  party 
who  is  cognizant  of  the  whole  arrangement ;  who  knows  all  about 
it,  and  who  knows  that  the  stock  is  issued  as  a  dividend  ?  Does  it 
hold  with  regard  to  such  a  party,  who  receives  a  novation  of  his 
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debt — of  an  old  debt — and  receives  the  same  security  for  it  that  he 
had  before  ?  It  seems  to  us  that  this  would  be  unjust ;  that  it  would 
be  a  fraud  on  the  stockholders,  and  not  on  the  creditors. 

We  have  looked  at  the  evidence  to  see  whether  Mr.  Coit,  the 
plaintiflf,  was  cognizant  of  the  transaction  and  of  its  character,  and 
we  are  brought  to  the  conclusion  that  he  was;  that  he  knew  all 
about  it.  He  had  his  son  there  as  an  agent  on  the  ground  all  the 
time,  and  had  his  superintendent  there,  who  knew  all  about  it,  and 
we  find  that  the  resolution  for  increasing  the  stock,  which  was  un- 
doubtedly passed  after  previous  verbal  communications  between 
the  parties,  was  passed  on  the  11th  of  May,  1874,  authorizing  the 
directors  to  issue  the  stock  for  the  purpose  of  making  this  arrange- 
ment, and  on  the  18th,  at  an  adjourned  meeting,  the  directors  passed 
their  resolution  to  that  effect.  Then,  on  the  20th  of  May — ri^ht 
along  in  the  same  period — an  agreement  was  entered  into  with 
How€S,  for  the  purchase  of  his  land,  reciting  the  whole  transaction, 
reciting  that  the  previous  mortgages — Coit's  among  the  rest — were 
to  stand  as  before,  only  Coit's  to  be  surrendered  and  renewed.  Then, 
on  the  26th  of  May,  part  of  the  same  transaction,  comes  the  agree- 
ment with  Coit,  that  he  will  surrender  his  mortgage  and  take  a  new 
one,  and  give  up  the  stock  of  the  old  company.  That  agreement 
is  carried  out  on  the  26th  of  July  afterwards  by  his  executing  deeds 
to  the  company,  and  by  their  executing  to  him  a  mortgage.  In  the 
meantime,  the  stock  that  was  to  be  issued  was  issued.  The  first 
certificate  is  dated  July  3,  1874.  It  was  during  the  latter  half  of 
May,  and  in  June,  that  this  whole  transaction  was  going  on.  If  a 
legal  presumption  did  not  arise  that  Mr.  Coit  knew  of  the  transac- 
tion at  that  time,  and  there  was  no  proof  that  he  knew  of  it,  it 
would  present  a  different  case.  But  we  have  evidence  that  he  did 
know.  Now,  what  is  that  evidence?  We  have  the  evidence  of 
General  Cram,  who  says,  when  asked  to  explain  the  connection  of 
Mr.  Coit  with  the  company:  *' When  the  company  purchased  the 
Gold  Hill  Mining  estate  of  Howes,  tlie  company  gave  acceptances 
to  Howes  in  part;  payment;  one  amounting  to  $1000,  payable  in 
some  months.  This  was  transferred  by  Howes  to  Coit.  At  the 
time  he  purchased,  Coit  had  held  a  second  mortgage.  In  the  terms 
for  the  purchase  it  was  agreed  between  the  company  and  Coit  that 
Coit  shall  cancel  his  old  mortgage  and  take  a  new  one.  And  so  on." 
Then  Mr.  Mitchell,  who  was  intimately  connected  with  the  matter, 
says  that  Mr.  Coit  was  perfectly  familiar  with  all  the  transjictions, 
Mr.  Coit  was  perfectly  familiar  with  the  original  formation  of  the 
company,  and  with  the  increase  of  the  stock  of  the  company  to 
81,000,000;  he  was  a  party  to  it,  and  the  company  could  not, 
and  would  not,  have  purchased  the  Gold  Hill  property,  and  in- 
creased its  stock  without  his  concurrence  and  consent.  Mr.  Coit, 
both  personally  and  through  his  agent,  was  made  acquainted  with 
the  designs,  purposes  and  intentions  of  the  company  in  the  purchase 
agreement.  The  agreement  with  him  was  to  that  effect:  that  he 
was  to  be  placed  afterwards  in  the  same  position,  etc."  Now,  un- 
less this  evidence  is  rebutted — ^and  Mr.  Coit  does  not  come  forward 
to  contradict  it  in  the  slightest  degree — unless  this  evidence  is  re- 
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butted,  it  seems  to  us  perfectly  clear  that  the  conclusion  must  be 
deduced  that  Mr.  Coit  knew  of  this  whole  transaction,  and  acqui- 
esced in  it  And  since  he  received  the  same  security  he  had  before, 
and  perhaps  an  additional  security — because  the  agreement  between 
him  and  the  company  says,  that  he  was  to  have  all  their  new 
property,  new  buildings,  etc.,  and  the  mansion  house — how  can  he 
complain  of  the  issue  of  the  stock?  Under  these  circumstances,  to 
make  the  stock,  or  the  supposed  subscriptions  to  the  stock — for  the 
counsel  is  right  in  saying  that  stock  issued  to  a  party,  which  he  re- 
ceives, is  the  same,  although  he  subscribed  for  it — to  make  the 
stockholders  liable  personally  to  Mr.  Coit,  on  the  ground  that  it  be- 
came a  trust  fund  for  his  benefit,  would  be,  instead  of  promoting 
justice,  promoting  injustice.  It  would  enable  Mr.  Coit,  by  a  mere 
trick  of  law,  to  take  money  out  of  the  pockets  of  these  men,  which 
he  never  expected  or  relied  on. 

In  deciding  cases  like  this  we  must  look  into  the  nature  of  the 
transaction,  tne  mutual  relations  of  the  parties,  and  the  general 
habits  of  the  business  community  in  reference  to  transactions  of  this 
kind.  We  must  not  put  strained  and  forced  constructions  upon  the 
acts  of  parties  which  will  promote  the  ends  of  injustice  rather  than 
those  of  justice. 

We  are  therefore  brought  to  the  conclusion  on  the  whole  case 
(and  there  is  evidence  to  which  we  have  not  adverted)  that  this  bill 
cannot  be  sustained,  but  must  be  dismissed. 

We  have  thus  merely  indicated,  in  a  conversational  way,  the  gen- 
eral line  of  thought  upon  which  we  have  based  our  conclusion,  and 
have  not  thought  it  necessary  to  advert  to  other  considerations 
tending  in  the  same  direction,  such  as  the  fact  that  the  title  to  the 
land  purchased  of  Howes  could  not  be  perfected,  and  the  issue  of 
new  stock  was  revoked,  and  the  parties  reinstated  to  their  original 
shares. 

Bill  dismissed. 

Messrs.  Charles  Hart^  Hoffman  &  Biddle,  for  plaintiff. 

Messrs.  Pierce  Archer  and  B.  C.  McMartriCy  for  Gold  Company  and 
Cram  &  Smith. 

Messrs.  Junkin^  Bvilj  Husbands^  Smith,  Fletcher,  BuUiU  &  Farley, 
for  stockholders. 

[Leg.  Int.,  Vol.  39,  p.  404.] 

Alexander  Gibsons,  owner  of  the  Bark  Margaretha  Blanca,  libel - 
lant  and  appellee,  vs.  The  Jessup  &  Moore  Paper  Company, 
respondent  and  appellee. 

The  question  of  general  averaf^e  is^  in  aU  cases,  one  of  fact,  to  wit,  was  there  at  the 
time  a  reasonable  chance  of  saving  the  property  but  for  the  continuance  of  the 
storm  ?  If  there  was,  it  was  not  lost ;  and  the  casting  away  of  this  chance  for  the  com- 
mon safety  was  a  voluntary  sacrifice  which  will  support  a  claim  for  contribution. 

In  admiralty.  Appeal  from  the  decree  of  the  District  Court. 
Opinion  delivered  October  23,  1882,  by 

McKennan,  Circ.  J. — The  law  of  jettison  and  general  average  is 
so  accurately  and  concisely  stated  in  the  opinion  of  the  learned 
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ludge  of  the  District  Court  that  it  need  not  be  restated  here,  and  ltd 
decisive  applicability  to  the  present  case  in  support  of  the  libel  re- 
quires no  additional  argument  to  demonstrate. 

On  a  voyage  of  the  Margaretha  Blanca  from  Pilan  to  Philadel- 
phia a  violent  storm  occurred,  by  wliich  the  vessel's  jib-boom  and 
foremast-head  were  snapped,  and  her  main-top-eallant-mast  was 
carried  away.  All  the  spars,  with  their  sails  and  yards,  fell  over 
the  side  of  the  vessel  to  leeward  in  the  water,  and  were  there  held 
together  b^  their  rigging,  and  to  the  vessel  by  the  running  and 
standing  rigging.  Tlie  spars  pounded  heavily  against  the  ship  in 
the  sea-way,  and  the  iib-boom  chafed  and  plunged  into  and  ogamst 
her  bows.  The  vessel  and  her  cargo  were  thus  m  imminent  damger 
of  shipwreck ;  and  to  avert  it  and  save  the  ship  and  cargo  the  mas- 
ter cut  away  the  disabled  spars,  sails  and  rigging,  and  they  were 
cast  adrift  and  lost. 

There  was  then  the  coexistence  of  the  essential  elements  of  a 
good  claim  to  general  average — imminent  peril,  involving  alike  the 
vessel,  cargo  and  crew ;  and  a  voluntary  jettison  of  part  of  the 
spars,  sails  and  rigging,  to  avoid  this  peril. 

But  it  is  earnestly  urced  that  the  jettisoned  material  was  "  wreck," 
and  hence  was  not  voluntarily  sacrificed,  and  is  not  a  legitimate 
subject  of  compensation  by  general  average.  In  the  sense  of  dis- 
placement, and  hence  of  present  unadaptedness  to  a  serviceable  use, 
It  is  properly  so  described.  But  it  was  not  useless  because  it  was 
irrecoverably  lost.  It  remained  attached  to  the  vessel  by  rigging, 
which  was  new,  strong  and  unbroken.  If  the  storm  had  abated  it 
could  certainly  have  been  preserved.  If  the  storm  continued  and 
the  vessel  survived,  the  weight  of  the  proof  is  that  the  jettisoned 
spars,  sails  and  rigging  would  probably  nave  been  saved  also.  But 
the  storm  had  rendered  it,  for  the  time  being,  useless,  and  it  was 
a  cause  of  additional  and  increasing  peril  to  the  vessel  and  carga 
With  a  probability  of  its  eventual  salvage  in  common  with  tne 
ship,  to  avoid  the  danger  impending  over  both,  it  was  cut  away  and 
sent  adrift.  Under  these  circumstances  the  property  was  not  value- 
less ;  and  although  its  subsec^uent  loss  may  have  been  inevitablei 
this  did  not  divest  the  casting  away  of  it  of  its  voluntary  charac- 
ter. As  was  said  by  Mr.  Justice  Grier,  in  Barnard  vs.  AdamSj  10 
How.  305 :  "And  when  it  is  said  of  the  jactus,  that  it  is  sacrificed 
for  the  benefit  of  the  whole,  it  means  no  more  than  that  it  is 
selected  to  undergo  the  peril,  in  place  of  the  whole,  and  for  the 
benefit  of  the  whole.  It  is  made  (if  we  may  use  another  theologi- 
cal phrase)  the  *  scape-goat'  for  the  remainder  of  the  joint  property 
exposed  to  common  destruction.  The  jactus  is  said  to  be  sacrificed, 
not  because  its  chance  of  escape  was  separate,  but  because  of  its 
selection  to  sufier,  be  it  more  or  less,  instead  of  the  whole,  whose 
chances  of  safety,  as  a  whole,  had  become  desperate.  The  immi- 
nent destruction  of  the  whole  lias  been  evaded  as  a  whole,  and  part 
saved,  by  transferring  the  whole  peril  to  another  part.  .  .  .  The 
loss  or  damage  arising  from  its  assuming  the  peril,  that  the  ship 
may  escape,  may  truly  be  said  to  be  the  real  *  sacrifice,'  in  the 
popular  use  of  the  phrase.     Its  value  is  not  measured  by  its  hopes 
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of  safety,  for  by  the  hypothesie  it  had  none,  but  its  right  to  contri- 
bution is  founded  on  ite  voluntary  assumption  to  run  all  the  risk, 
or  bear  the  brunt,  that  the  remainder  may  be  saved  from  the  com- 
mon peril." 

Participating  then  with  the  ship  and  cargo  in  a  peril  which 
seemed  to  render  the  loss  of  all  inevitable,  the  disabled  rigging  was 
cast  away  to  save  the  remainder,  and  was  thus  "  sacrificed  "  in  the 
proper  sense  of  a  lawful  jettison,  and  its  loss  must  be  compensated 
by  general  average. 

The  decree  of  the  District  Court  is,  therefore,  affirmed,  and  a  de- 
cree will  be  entered  for  the  sum  claimed  in  the  libel,  with  interest 
and  costo. 

C.  Gibbons,  Jr,^  Esq.,  for  libellant. 

J,  Fairish,  E.  Hopper  and  T.  Cleveland,  Eeqs.,  for  respondent. 

[Leg.  Int.,  Vol.  3d,  p.  404.] 

K£NAH,  owner  of  the  Canal  Boat   Zouave,  vs.  The  Bteam-Tug 

Markeb. 

Decree  affirming  the  decision  of  the  District  Court  in  this  case  reported  in  14  Phila. 

661. 

In  admiralty.  Appeal  from  the  decree  of  the  District  Court  of 
the  United  States.     Opinion  delivered  October  27,  1882,  by 

McKennan,  Circ.  J. — At  the  argument  of  this  appeal  I  enter- 
tained some  doubt  as  to  the  libellant's  right  to  recover.  Subsequent 
reflection  has  removed  that  doubt,  and  it  is,  therefore,  now  ad- 
judged and  decreed  that  the  libellant  recover  from  the  respondent 
and  his  stipulator  $910.50,  with  interest  from  August  31,  1877,  and 
costs,  except  the  coste  of  depositions  taken  by  libellant  since  the 
appeal. 

George  P.  Rich,  Esq.,  for  libellant 

if.  G.  Ward  and  /.  W.  Coulston,  Esqs.,  for  respondents. 

[Leg.  Int.,  Vol.  39,  p.  404.] 

Samuel  Cain,  Master  of  the  Schooner  Theresa  Wolff,  Libellant 
and  Appellee,  vs.  The  Steamship  Roman,  etc.,  Respondent  and 
Appellant 

Admiralty — Negligence  of  schooner  to  exhibit  the  light  required  b^  the  rulea  nt 
navigation— reversing  the  decree  of  District  Court,  retried  in  39  Leg.  Iiitell.  151. 

An  hypothesis  as  to  the  canse  of  a  collision  which  necessitates  the  conclusion  that  the 
officers  and  crew  of  a  steamer  were  grossly  negligent,  not  only  of  duty  but  of 
pecuniary  interest  and  personal  safety,  must  be  supported  by  abundant  proof.  If 
the  testimony  is  contradictory,  such  an  hypothesis  must  be  rejected. 

In  admiralty.    Appeal  from  the  decree  of  the  District  Court 

Per  Curiam.     October  27,  1882. 

In  the  District  Court  the  schooner  was  adjudged  to  be  in  fault  in 
omitting  to  exhibit  the  light  required  by  the  rules  of  navigation, 
and  that  adjudication  is  but  faintly,  if  at  all,  contested  here. 

Half  damages  were  decreed  against  the  steamer,  on  the  ground 
that  a  globe  light  was  swung  from  the  stern  of  the  schooner  towards 
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the  steamer,  which  the  latter  ought  to  have  seen,  and  thus  liave 
avoided  the  collision. 

The  side  regulation  lights  on  the  schooner  were  confessedly  in- 
visible to  the  steamer,  and  the  only  warning  she  could  have  of  the 
proximity  of  the  schooner  was  the  swinging  of  the  globe  light 
That  such  a  light  was  exhibited  we  regard  as  sufficiently  proved, 
but  whether  in  time  to  enable  the  steamer  to  adapt  her  movements 
to  the  emergency,  is  matter  of  very  serious  doubt.  The  schooner's 
witnesses,  who  were  on  her  deck,  testify  that  it  was  seasonably  ex- 
hibited ;  while  the  captain,  mate,  wheelsman  and  look-out  on  the 
steamer,  who  were  on  deck  and  affirm  that  they  were  observant, 
deny  that  they  saw  any  light.  It  was  the  especial  duty  of  the 
lookout  to  exercise  constant  vigilance,  and  it  is  not  an  unreason- 
able presumption  that  he  was  not  unfaithful  to  his  obligation.  If 
the  steamer  was  approaching  the  schooner  dead  astern,  and  the 
globe  light  was  not  shown  until  just  before  the  steamer's  helm  was 
put  aport,  the  strong  probability  is  that  none  of  the  persons  on  her 
deck  could  see  the  light  over  her  bow.  If  it  was  exhibited  eight 
or  ten  minutes  before  the  collision,  and  as  the  schooner's  witnesses 
testify,  so  that  it  must  be  inferred  that  the  steamer  saw  it,  her  con- 
duct can  only  be  accounted  for  on  the  hypothesis  of  criminal  reck- 
lessness or  negligence,  because  a  slight  and  perfectly  practicable 
deflection  from  her  course  would  have  carried  her  safely  astern  of 
the  schooner.  This  conclusion  ought  not  to  be  adopted  except 
under  the  pressure  of  preponderating  proof;  and  especially  as  the 
motive  of  pecuniary  interest,  and  of  the  safety  of  the  vessel  and  of 
those  on  board  of  her,  bears  strongly  against  it.  In  this  connec- 
tion, we  have  not  attiiched  any  weight  to  the  testimony  touching  a 
declaration  or  statement  by  same  one  of  the  steamer's  crew  that  he 
saw  the  globe  light  in  time  to  avoid  the  collision,  because  we  regard 
it  as,  at  least,  of  questionable  competency :  The  Seaton^  2  \Vm. 
Robinson,  391 ;  The  Empire  State,  1  Benedict,  64 ;  Railroad  Company 
vs.  Brooks,  7  P.  F.  Smith,  Z^^\  Packet  Company  vs.  Clough,  20  Wall. 
628  ;  and  as  inherently  indefinite  and  unsatisfactory. 

But  taking  into  consideration  all  the  evidence,  and  giving  to  that 
on  each  side  the  weight  to  which  it  is  fairly  entitled,  we  are  unable 
to  conclude  that  the  men  on  the  steamer  either  saw  the  globe 
light,  or  that  it  was  exhibited  at  such  a  time,  in  such  a  way,  or 
under  such  circumstances,  as  they  ought  to  be  presumed  to  have 
seen  it. 

li  the  schooner  had  performed  its  duty  by  exhibiting  the  pre- 
scribed light,  presumably  it  would  have  escaped  injury.  The 
burden  is  upon  it  to  show  that  the  cause  was  the  misconduct  or 
negligence  of  somebody  else ;  and  it  must  be  borne  upon  no  un- 
certain proof  or  doubtful  conclusions.  We  cannot  relieve  it  of  the 
full  consequences  of  its  own  dereliction  by  transferring  them  partly 
to  another,  whose  culpability  is  problematical. 

The  libel  must  be  dismissed  with  costs,  and  it  is  so  decreed. 

H,  G.  Ward,  Esq.,  for  appellants. 

John  A,  Toomey  and  H,  K.  Edmunds^  Esqs.,  for  appellees. 
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[Leg.  Int.,  Vol.  39,  p.  404.] 

RicHTER  VS.  The  Steamer  Nederland. 

A  carrier  is  not  responsible  for  accidents  which  could  not  have  been  avoided  bv  the 
highest  degree  of  care,  such,  for  instance,  as  resulted  from  latent  defects  0/  ma- 
chinery or  other  similar  causes.    See  same  case,  reported  in  14  Phila.  601. 

In  admiralty.    Per  Curiam.     October  23,  1882. 

This  is  an  appeal  from  the  decree  of  the  District  Court  dismissinfj 
a  libel  in  rem  for  the  recovery  of  damages  for  personal  injuries  re- 
ceived by  the  libellant  on  board  the  Belgian  steamer  Nederland,  as 
the  consequence  of  the  alleged  negligence  of  the  officers  and  em- 
ployes of  said  vessel. 

The  following  facts  are  found  as  the  result  of  the  evidence: 

1.  On  the  21st  of  February,  1877,  the  libellant  was  a  steerage 
passenger  on  the  Nederland,  ona  voyage  from  Antwerp  to  Phila- 
delphia. 

2.  On  that  day  the  crew  was  ordered  to  handle  the  fore-trysail 
boom,  preparatory  to  setting  the  fore-trysail.  The  libellant  and  a 
number  of  other  passengers  were  sitting  under  the  boom,  and  were 
directed,  by  an  oflficer,  to  move  away,  which  warning  was  expressed 
in  three  languages,  English,  German  and  Belgian. 

3.  All  the  passengers  moved  away,  except  the  libellant  and 
another. 

4.  While  the  crew  were  pulling  up  the  boom  bv  the  means  of  the 
port  lift,  the  block  which  connected  the  tackle,  by  a  swivel  hook, 
with  the  eye  bolt  in  the  deck,  gave  way,  and  the  boom  coming 
down  struck  the  libellant  in  the  back,  and  inflicted  permanent  in- 
juries upon  him. 

6.  The  block  was  constructed  of  the  material  and  after  the  man- 
ner of  those  in  general  use  in  foreign  vessels,  and  was  altogether 
suitable  for  the  purpose  for  which  it  was  used. 

6.  A  strong  iron  band  was  tightly  bound  around  the  block,  and 
through  it  passed  a  swivel  hook,  secured  by  a  shoulder,  which 
rested  on  the  under  side  of  the  band  and  between  it  and  the  top  of 
the  wooden  block. 

7.  The  swivel  hook  drew  out  of  the  iron  band  in  which  it  was 
fastened,  allowing  the  boom  to  fall  and  strike  the  libellant.  This 
was  owing  to  a  latent  defect  in  the  shoulder,  which  could  not  be 
discovered  by  an  exterior  examination  of  the  block,  or  without 
taking  it  all  apart 

8.  On  every  trip  of  the  vessel,  the  blocks  were  all  overhauled, 
the  bolts  ana  sheaves  taken  out  and  put  in  order,  and  the  swivels 
seen  to  be  in  working  condition. 

9.  The  place  where  the  injury  occurred  to  the  libellant  was  not 
one  of  special  danger.  The  only  danger  was  such  as  might  result 
to  those  in  the  way  of  the  moving  ropes  and  sails,  and  from  the 

C Bible  breaking  of  the  machinery  in  the  process  of  lifting  the 
m. 

10.  Upon  all  the  evidence  in  the  case,  negligence  contributory  to 
the  libellant's  injury  is  not  imputable  to  the  respondent. 

Unless  it  appears  that  the  respondent  failed  in  the  exercise  of 
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that  degree  of  care  and  diligence  which  the  law  requires  of  carriers 
of  passengers,  and  that  its  negligence  in  this  behalf  was  the  cause 
of  the  libellant's  injury,  he  cannot  recover.  As  it  is  found  that  the 
respondent  was  not  negligent  in  the  performance  of  the  full  measure 
of  its  duty  to  the  libellant,  his  libel  must  be  dismissed  with  costs, 
and  it  is  so  ordered. 

J.  W,  CouUton,  Esq.,  for  appellant. 

H,  0.  Ward  and  M.  P.  Henry ^  Esqs.,  for  appellees. 

[L^.  Int.,  Vol.  39,  p.  404.] 

Damon  &  Bihn  vb,  Eastwick. 

Patents— Priority  of  invention— Title  to  inyention  made  by  employ^  which  is  dis- 
closed by  experiments  made  at  employer's  request  and  expense. 

Opinion  delivered  October  23,  1882,  by 

Butler.  J. — In  the  year  1880  the  complainants  and  respondent, 
respectively,  made  application  for  lettei*s-patent  for  improvements 
in  the  manufacture  of  sulphate  of  alumina  or  aluminous  cake,  in- 
volving the  same  invention.  The  commissioner,  after  the  usual 
hearing  and  examination,  decided  in  favor  of  the  respondent,  to 
whom  letters  were  accordingly  issued.  The  complainants  have  filed 
this  bill  to  obtain  the  benefit  of  a  review,  in  the  light  not  only  of 
the  evidence  before  the  commissioner,  but  also  of  that  taken  since. 
The  respondent  challenges  the  jurisdiction,  as  well  as  the  claim  to 
priority  of  invention.  As  our  judgment  is  with  the  respondent  on 
the  second  point,  and  the  bill  must  therefore  be  dismissed,  the 
former  may  oe  passed  by. 

Little  need  be  said  in  passing  on  the  question  of  priority.  In 
January,  1878,  the  respondent  discovered  tnat  aluminous  cake,  of 
superior  quality,  may  be  obtained  from  halloysite  by  the  process 
described  in  his  patent.  This  process  consists  in  mixing  ground 
halloysite,  sulphuric  acid,  and  hydrate  of  alumina,  in  the  manner 
and  proportions  stated  in  the  specifications,  whereby  a  hi^h  degree 
of  heat  is  generated  by  chemical  action,  producing  ebullition,  tfie 
halloysite  rapidlv  decomposed,  the  fine  particles  of  silica  thus  lib- 
erated infused  throughout  the  entire  mass,  resulting  in  a  uniform 
homogeneous  cake.  It  is  unnecessary  to  review  the  prior  state  of 
the  art,  or  recount  the  complainants'  experiments  in  the  direction 
of  this  discovery.  Mr.  Damon  was  president  of  the  Pennsylvania 
Salt  Company,  whose  business,  in  part,  was  the  manufacture  of 
aluminous  cake.  Having  been  tendered  the  purchase  of  extensive 
halloysite  beds  in  Indiana,  he  was  anxious  to  ascertain  how  this 
mineral  could  be  profitably  employed.  Experiments  were  accord- 
inglv  made,  which  satisfied  him,  and  his  company,  that  it  was  val- 
uable for  the  manufacture  of  aluminous  cake,  and  the}'  bought  it  in 
the  fall  of  1877.  It  is  quite  clear,  however,  that  the  experiments 
were  incomplete,  and  the  process  subsequently  patented  had  not 
then  been  discovered.  Eastwick  and  Bihn  were  the  company's 
chemists,  and  it  was  in  the  further  prosecution  of  the  experiments 
by  Mr.  Eastwick,  at  Mr.  Damon's  request,  that  the  patented  process 
was  developed.    All  previous  efibrts  had  fallen  short.    That  hal- 
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loysite  can  be  dissolved  by  sulphuric  acid,  and  the  resultant  cake 
rendered  neutral  by  the  addition  of  hydrate  of  alumina,  had  been 
ascertained.  But  this  was  insufficient  even  to  suggest  the  subse- 
quent discovery — which  was  not  simply  that  halloysite  may  be  thus 
aissolved,  and  hydrate  of  alumina  employed  as  a  neutralizing  agent, 
but  a  process  whereby  a  high  degree  of  heat  is  generated,  the  action 
of  the  sulphuric  acid  accelerated,  and  the  decomposition  and  final 
result  greatly  improved — mainly  by  the  employment  of  other  prop- 
erties of  the  hydrate  of  alumina. 

That  the  respondent  was  the  first  discoverer  of  this  process  does 
not  seem,  at  first,  to  have  been  doubted.  His  proposition  to  obtain 
letters- patent  was,  to  say  the  least,  not  discouraged  by  Mr.  Damon, 
who  was  aware  of  it;  and  the  counter-claim  of  Damon  and  Bihn 
does  not  appear  to  have  been  suggested  until  the  respondent  de- 
clined to  transfer  his  rights  to  the  salt  company. 

As  remarked  at  the  outset,  the  only  question  requiring  our  con- 
sideration is  that  of  priority.  The  justice  or  injustice  of  the  re- 
spondent taxing  the  salt  company,  if  he  proposes  to  do  so,  for  the 
use  of  a  process  disclosed  by  experiments  made  at  its  request  and 
expense,  with  its  material,  while  in  its  employment,  we  cannot  enter 
upon. 

Messrs.  Harding  Jc  Chambers,  for  complainants. 

Messrs.  Baldwiriy  Hollingsworih  &  Drakyj  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  432.] 

ViTi  Bros,  ts,  Tutton,  Collector. 

Copies,  by  modern  artists,  of  ancient  statues,  come  within  the  meaning  of  section 
2504,  schedule  M.,  of  tne  revised  statutes,  which  provides  that,  "  Paintings  and 
statuary,  not  otherwise  provided  for,  ten  per  centum  ad  valorem.^' 

Opinion  delivered  October  24, 1882,  by  ^ 

McKennan,Circ.  J. — This  suit  was  brought  to  recover  back  alleged 
excessive  duties  exacted  upon  the  importation  of  a  number  of  pieces 
of  statuary.  A  special  verdict  has  been  found,  which  presents  the 
single  question  whether  the  duty  imposed  and  paid  is  authorized 
by  law. 

This  question  is  to  be  answered  by  determining  the  meaning  of 
section  2504,  schedule  M.,  of  the  revised  statutes,  which  is  as  fol- 
lows :  "  Paintings  and  statuary,  not  otherwise  provided  for,  ten  pi  r 
centum  ad  valorem.  But  the  term  statuary,  as  used  in  the  laws  now 
in  force  imposing  duties  on  foreign  importations,  shall  be  under- 
stood to  include  professional  productions  of  a  statuary  or  sculptor 
only." 

The  object  of  the  act  is  doubtless  to  encourage  a  taste  for  art, 
and  hence  to  admit  the  work  of  professional  artists  at  a  low  rate  of 
duty. 

The  plain  meaning,  then,  of  the  words  of  the  section,  would  seem 
to  be  that  dutiable  statuary  shall  include  all  the  artistic  work  of  a 
professional  statuary  or  sculptor  produced  in  the  exercise  of  his 
profession. 

But  it  is  urged  that  only  the  artist  who  conceived  the  ideal  of  the 
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corporealized  image  is  entitled  to  the  benefit  of  the  low  duty,  and 
hence  that  the  statuary  or  sculptor  who  has  modelled  the  work 
which  he  or  others  have  finished  is  alone  within  the  category  of  the 
section. 

We  cannot  accept  this  construction  of  the  section,  because  it  in- 
volves an  arbitrary  restriction  of  the  common  and  well-understood 
meaning  of  its  words. 

A  sculptor  is  "  one  whose  occupation  is  to  carve  wood,  stone,  or 
other  material,  into  images  or  statues." 

A  statuary  is  "  one  who  professes  or  practises  the  art  of  carving 
images  or  making  statues." 

Tlie  "  professional  productions  "  of  a  statuary  or  sculptor  are  the 
practical  results  of  the  practice  of  his  profession  or  occupation;  in 
other  words,  they  are  **  images  or  statues  "  produced  by  the  exercise 
of  his  professional  skill. 

In  this  sense  of  the  words  of  the  statute,  it  clearly  embraces  all 
tiie  artistic  work  of  a  statuary  or  sculptor  who  pursues  the  employ- 
ment of  his  class  as  a  profession.  We  cannot  otherwise  construe 
them  without  wrenching  them  from  their  generally  accepted  signi- 
fication. We  cannot  adopt  metaphysical  or  speculative  definitions 
of  them  which  have  this  effect;  nor  can  we  change  the  meaning  of 
the  statute  by  injecting  into  it  a  word  or  words  which  the  legislature 
has  thought  proper  to  omit,  and  which  is  obviously  necessary  to 
authorize  the  construction  contended  for  by  the  defendant. 

All  the  statues  described  in  the  special  verdict,  except  those  of  the 
two  boys,  are  confessedly  comprehended  by  either  of  the  contested 
constructions  of  the  statute,  and  are,  therefore,  subject  to  a  duty  of 
only  ten  per  cent,  ad  vdlorem. 

The  two  boys  were  executed  from  antique  models,  but  they  were 
the  product  of  the  labor  and  skill  of  professional  sculptors,  and  hence 
were  their  "  professional  productions  "  within  the  purview  of  the 
law,  and  are  subject  to  the  same  rate  of  duty  with  the  others. 

Judgment  is  tnerefore  directed  to  be  entered  on  tlie  special  verdict 
in  favor  of  the  plaintiff's,  for  $242.40,  with  interest  from  March  30, 
1880. 

Edward  Shippen,  Esq.,  for  plaintiffs. 

John  K,  ValetUine,  Uiiited  States  District  Attorney,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  442.] 

The  Union  Stone  Company  vs,  Allen  <t  Tetter. 

Patent  law — Presumption  of  novelty — Patentee  is  entitled  to  every  use  to  which  the 
patent  can  be  applied. 

Opinion  delivered  November  17,  1882,  by 

Butler,  J. — Little  need  be  said  in  disposing  of  this  case.  The 
plaintiff* 's  patent  is  for  an  "  improvement  in  oil  stone  holders."  The 
presumption  of  novelty,  arising  from  the  letters,  is  not  overcome  by 
anything  shown.  A  comparison  of  the  two  holders — plaintiff^'s  and 
defendant's — leaves  no  room  to  doubt  that  the  latter  contains  the 
elements  of  the  former.  The  use  for  which  the  defendant's  "  tool," 
as  he  denominates  it^  is  intended,  is  unimportant,  as  is  also  the 
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manner  of  using  it.  The  plaintiff  is  entitled  to  every  use  to  which 
his  invention  may  be  applied.  The  defendant  cannot  have  the 
benefit  of  the  plaintiff's  holder,  even  though  he  may  have  improved 
it  by  the  addition  of  a  bar  back  of  the  stone.  It  would  be  unprof- 
itable to  discuss  the  law  or  testimony  of  the  case  at  greater  length. 

The  plaintiff  must  have  a  decree. 

George  E.  Betton,  Esq.,  for  complainant. 

Joseph  P.  Gro88^  Esq.,  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  452.] 

Heysinger  et  al.  va,  Dknnison  Manufacturing  Company. 

Patent  law— On  a  motion  for  preliminary  injunction,  all  questions  touching  plaintiffs' 
patent  having  been  disposed  of  in  a  previous  case,  except  that  of  *'  novelty,"  and 
the  ''impressions"  of  the  court  being  with  the  }iluintiHs  on  that  point,  the  court 
decided  not  to  dispose  of  it  until  final  hearing,  provided  defendant  immediately  file 
a  bond  to  keep  and  render  an  account,  etc. ;  otherwise  an  injunction  to  issue  upon 
the  plaintiffs  filing  a  bond  of  indemnity. 

Opinion  delivered  December  1, 1882,  by 

Butler,  J. — All  questions  touching  the  plaintiffs'  patent  were 
disposed  of  in  Heysinger  et  al,  vs.  Brown^  except  that  of  "  novelty." 
While  my  impressions  respecting  this  latter  question  are  with  the 
plaintiff,  and  are  quite  decided,  I  esteem  it  better  not  to  dispose  of 
it  until  final  hearing,  provided  the  defendant  will  immediately  file 
a  bond  with  sureties  to  indemnify  the  plaintiffs,  and  to  keep  and 
render  an  account  of  manufacture  ana  sales,  in  the  meantime. 
Otherwise  an  injunction  will  issue,  the  plaintifl' first  filing  a  bond  to 
indemnify  the  defendant. 

Joshua  Pusey,  Esq.,  for  plaintiffs. 

J.  J.  CooTies,  Esq.,  for  defendant 


Digiti 


zed  by  Google 


610  PHILADELPHIA  REPORTS. 


[Leg,  Int.,  Vol.  39,  p.  6.] 

Estate  of  Hugh  McMenamin,  deceased. 

An  executor  in  entitled  to  commissions  upon  specific  legacies,  and  these  are  charge- 
able among  the  expenses  of  administration,  and  not  to  the  legatee. 

An  executor  who  is  the  surviving  partner  of  the  testator  is  noi  entitled  to  any  com- 
missions for  his  services  in  settling  the  business  of  the  firm.  Such  services  are  en- 
tirely distinct  from  his  duties  as  executor,  for  which  he  should  be  awarded  due 
compensation. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  31, 
1881,  by 

Ashman,  J. — An  accountant  is  entitled  to  comnrjissions  upon  spe- 
cific legacies,  because  he  is  the  channel  through  which  they  must 
pass  in  the  course  of  an  administration  in  which  they  may  be  re- 
quired to  abate  for  the  payment  of  debts.  His  charges,  it  is  true, 
are  borne  by  the  general  estate  and  ultimately  by  the  residuary  leg- 
atee, but  this  is  in  pursuance  of  the  presumed  will  of  the  tesUitor, 
who  must  be  supposed  to  know  that  the  residue  of  his  estate  com- 
prises that  whicn  remains  after  the  payment  of  debts  and  the  ex- 
penses of  administration.  The  first  exception  must  therefore  be 
dismissed. 

The  second  and  third  exceptions  were  to  the  allowance  of  com- 
missions upon  the  appraised  value  of  the  testator's  interest  in  a  firm 
of  which  tne  accountant  is  the  surviving  partner,  and  upon  the 
amount  of  certain  checks  from  the  firm  to  the  testator  which  bad 
not  been  presented  nor  paid  at  his  death.  It  was  urged  that  the 
settlement  of  both  claims  came  within  the  duty  of  the  accduntant 
to  wind  up  the  affairs  of  the  partnership.  For  this  service  he  was 
of  course  entitled  to  no  compensation :  Broicn'^e  AppecU,  8  Norris,  142. 
But  his  duty  as  executor  was  entirely  distinct  from  his  duty  as  liqui- 
dating partner,  and  burdened  him  with  a  separate  responsibility. 
We  think  that  the  compensation  fixed  by  the  auditing  judge  was 
fairly  adjusted  to  the  responsibility  and  labor  of  the  executor,  and 
we  therefore  dismiss  the  exceptions  and  confirm  the  adjudication. 

Pelrce  Archer,  Esq.,  for  exceptant, 

S,  F.  Floods  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  6.] 

Estate  of  William  Drum,  deceased. 

Incompetency  is  as  good  ground  for  the  removal  of  a  trustee  as  gross  negligence  or 

dishonesty. 

Sur  petition  for  removal  of  trustee.  Opinion  delivered  December 
31,  1881,  by 

Penrose,  J.— -That  the  respondent,  in  repeated  instances,  made 
collections  of  trust  moneys  which  he  failed  to  charge  himself  with 
in  any  of  his  accounts;  that  during  a  period  when  coin  was  at  a 
high  premium  he  collected  in  currency  a  ground-rent  payable  in 
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silver ;  that  he  suffered  an  irredeemable  silver  ground-rent — a  se- 
curity which  ordinarily  commands  a  premium  of  from  twenty  to 
thirty  per  cent. — to  be  redeemed  at  par ;  that  a  mistake  in  an  ac- 
count presented  to  his  cestui  que  truete  m  1872,  by  which  $1,000  went 
into  his  pocket,  remained  undisclosed  and  uncorrected  until  its  dis- 
covery, when  l)is  last  account,  filed  in  1879,  was  pending  before  the 
auditor ;  and  that  the  account  thus  filed  was  so  negligently  and  care- 
lessly stated,  that  much  testimony  was  required  m  vouching  it  in 
order  to  determine  its  correctness,  are  facts  clearly  found  by  the 
auditor  or  shown  by  the  record. 

It  is  true,  exceptions  were  filed  by  the  respondent  to  this  report, 
which  were  afterwards  withdrawn  in  consideration  of  the  withdrawal 
of  those  filed  b}'  the  petitioners.  But  the  exceptions  did  not  relate 
to  the  finding  of  facts,  but  to  the  application  of  them  by  the  auditor 
and  to  the  method  by  which  he  estimated  the  uncollected  premiums ; 
and  the  compromise  was  only  as  to  the  amount  with  which  the  ac- 
countant was  to  be  surcharged,  and  had  nothing  to  do  witli  the 
present  proceedings,  which  were  then  pending  for  his  dismissal. 

While,  therefore,  in  the  absence  of  proof  that  the  witnesses  were 
dead  or  beyond  the  jurisdiction  of  the  court,  it  is  clear  that  notes  of 
their  testimony  taken  before  the  auditor  could  not  be  used  before 
the  examiner  as  a  substitute  for  the  witnesses  themselves — even  if 
the  correctness  of  such  notes  had  been  duly  established,  which  was 
not  the  case — we  have  enough  before  us  to  sustain  the  allegations 
of  waste  and  mismanagement  contained  in  the  petition. 

The  most  charitable  construction  to  be  placed  upon  the  conduct 
of  the  respondent  is  that  which  attributes  it  to  gross  incompetency 
and  ignorance ;  but  competency  to  protect  the  trust  estate  is  required 
of  a  trustee  no  less  than  absolute  integrity. 

We  do  not  think  the  case  of  the  respondent  is  helped  by  the  paper 
which  he  procured  from  three  of  the  petitioners.  rCotlnng  can  be 
said  in  commendation  of  the  practice  of  dealing  directly  with  par- 
ties in  the  absence  of  their  counsel,  especially  where  the  transaction 
takes  place  at  the  oflSce  of  the  counsel  of  their  adversary.  And, 
under  any  circumstances,  the  paper  can  afi*ect  those  only  who 
signed  it. 

The  prayer  of  the  petitioner  is  granted,  at  the  costs  of  the  re- 
spondent 

Ijct  a  decree  be  prepared  accordingly. 

J.  D,  Bennett,  Esq.,  for  petitioner. 

Joseph  A.  AbramSf  Esq.,  for  respondent. 

[Lesr.  Int.,  Vol.  39,  p.  12.] 

Estate  of  William  Hunt,  deceased. 

Disallowance  of  a  claim  presented  by  a  nenhew  of  decedent  to  recorer  for  alleged 
services  rendered  in  the  working  of  decedent's  farm. 

Sur  exceptions  to  adjudication.  Opinion  delivered  January  7, 
1882,  by 

Hanna,  p.  J. — The  exceptions  relate  solely  to  the  disallowance  of 
a  claim  presented  by  a  nephew  of  decedent  to  recover  for  alleged 
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services  rendered  in  the  working  of  decedent's  farm.  We  think, 
however,  the  evidence  shows  that  it  belongs  to  the  class  of  demands 
made  against  estates  of  decedents  which  are  and  always  should  be 
looked  upon  with  suspicion.  It  was  not  pretended  that  any  express 
contract  was  made  hy  decedent  for  the  employment  of  claimant  to 
assist  him  upon  his  farm,  and  the  facts  and  circumstances  proved 
are  not  sufficient  to  raise  even  an  implied  assumpsit  upon  which 
compensation  could  be  claimed  for  services  ])erformed,  which,  at 
the  most,  were  acts  of  neighborly  kindness,  or,  from  the  near  rela- 
tionship of  the  parties,  rendered,  not  with  the  expectation  of  present 
payment,  but  with  the  hope  of  being  numbered  among  the  recipients 
of  testator's  bounty  in  the  future  disposition  of  his  estate.  Farm 
laborers  are  not  in  tlie  habit  of  permitting  wages  to  accumulate,  or 
their  toil  to  go  unrequited  for  a  series  of  years  without  receiving  or 
at  least  demanding  payment,  or  obtaining  some  acknowledgment 
of  the  debt.  In  this  case  all  the  elements  of  a  meritorious  claim 
are  wanting,  and  upon  the  facts  presented  we  think  the  auditing 
judge  correct  in  the  conclusion  reached  by  him. 

Tne  exceptions  are  dismissed,  and  the  adjudication  confirmed. 

Francis  K  Brewster,  Esq.,  for  exceptant. 

George  W,  Thorn  and  John  F,  Belkerling,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  22.] 

Estate  of  Hume  minors. 

An  execator  or  administrator  of  an  estate  in  which  a  minor  i^  interested  cannot  be 
appointed  guardian  either  of  his  {lerson  or  estate. 

Sur  petitions  for  appointment  of  guardian  of  the  person.  Opinion 
delivered  Janxinnj  7,  1882,  by 

Hanna,  p.  J. — The  only  obstacle  in  the  way  and  preventing  the 
granting  of  these  petitions  is  the  express  prohibition  in  the  act  of 
March  29,  1832,  Purdon,  411,  pi.  32.  The  act  says  distinctly  that 
"  no  executor  or  administrator  shall  be  admitted  or  appointed  by 
the  Orphans*  Court,  guardian  of  a  minor  having  an  interest  in  the 
estate  under  the  care  of  such  executor  or  administrator."  These 
minors  are  interested  in  their  father's  estate  in  the  care  of  the  pro- 
posed guardian,  and  for  which  he  is  accountable.  This  is  sufficient 
to  disqualify  him.  Further,  there  is  no  distinction  in  the  act  be- 
tween a  guardian  of  the  person  and  a  guardian  of  the  estate  of  a 
minor,  and  he  who  is  an  executor  or  administrator  of  an  estate  in 
which  a  minor  is  interested  cannot  be  appointed  his  guardian  in 
either  capacity,  and  thus  exercise  an  influence  or  control  over  the 
minor.  As  a  general  rule,  where  the  minor  has  neither  parent  liv- 
ing, the  guardian  is  entitled  to  the  care  and  custody  of  both  the 
person  and  estate.  If  either  parent  be  living,  he  or  she  is  the  guar- 
dian by  nature  of  the  person,  and  a  guardian  of  the  estate  is  alone 
appointed  by  the  court. 

For  the  reasons  stated  these  petitions  must  be  dismissed, 

Joseph  L.  Tall,  Esq.,  for  petitioners. 
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[Leg.  Int.,  Vol.  39,  p.  22.J 

Estate  of  James  Cox,  deceased. 

The  sarplus  remaining  after  payment  of  a  decedent's  debts  of  record  oat  of  money 
raised  by  an  execution  against  real  estate  cannot  be  ))aid  to  the  executor  or  ndmin- 

'  istrator  without  security.  Distribution  will  be  post|K>ned  until  the  fluid  is  properly 
before  the  court 

Sur  petition  for  widow's  allowance.  Opinion  delivered  January 
14,  1882,  by 

Hanna,  p.  J. — In  view  of  the  explicit  direction  contained  in  the 
act  of  February  24,  1834,  Purdon,  425,  pi.  101,  we  cannot  grant  thia 
petition.  The  act  says  **  in  all  cases  where  property,  real  or  personal, 
of  a  decedent,  is  sold  upon  an  execution,  and  more  money  raised 
than  is  sufficient  to  pay  off  liens  of  record,  the  balance  shall  be 
paid  over  to  the  executor  or  administrator  for  distribution ;  but  be- 
fore any  such  paymentshall  be  made,  such  executor  or  administrator 
shall  give  bond  to  the  satisfaction  of  the  court,  condit;ioned  for  the 
legal  distribution  of  such  money:  Provided  always,  that  such 
money  shall  be  distributed  as  the  real  estate  of  whicn  it  is  the  pro- 
ceeds would  have  been."  And  the  security  must  be  approvea  bv 
the  court  issuing  the  execution :  Morris  vs.  Chadarij  4  Phila.  89.  It 
is  shown  that  the  money  now  claimed  is  in  the  hands  of  the  sher- 
iff,  raised  upon  an  execution.  Being  assets  of  the  decedent's  estate 
it  is  payable  only  to  his  administrator  when  appointed  and  upon 
giving  security  required  by  the  act  It  may  be  advantageous  to  the 
widow  to  proceed  in  the  indirect  manner  proposed,  but  we  have  po 
authority  over  the  fund  itself,  much  less  to  attempt  or  sanction  any 
procedure  in  disregard  of  the  act  of  assembly  referred  to.  When 
the  fund  is  reqeived  by  some  one  answerable  to  this  court,  it  will 
be  time  enough  for  us  to  direct  its  distribution. 

Petition  dismissed. 

Alexander  Sivipson,  Jr.,  Esq.,  for  petitioner. 

[L^.  Int,  Vol.  39,  p.  33.] 

Estate  of  John  Soley,  deceased. 

While  an  executor  who  is  also  testamentnry  trustee  cannot  receive  more  than  one  oouT' 
mission  on  the  money  coming  into  his  hands  as  principal,  he  is  entitled  to  a  conir 
mission  upon  the  income  receive<i  by  hiiu  an  trustee. 

Sur  exceptions  to  adjudication.  Opinion  delivered  January  21. 
1882,  by 

Hanna,  P.  J. — Counsel  in  preparing  the  account,  and  claiming 
an  allowance  to  the  trustees  of  commissions  upon  the  principal  of 
the  fund,  evidently  overlooked  the  provisions  of  the  act  of  March 
17,  1864,  Purdon,  445,  pi.  197.  It  is  expressly  provided  by  the  act 
that  where  the  same  person  is  both  executor  and  testamentary  trus- 
tee, he  shall  not  receive  or  charge  more  than  one  commission  upon 
"money  coming  into  or  passing;  through  his  hands,  or  held  by  him 
for  tlie  benefit  of  other  parties."  The  accountants,  having  been  al-. 
lowed  compensation  as  executors  out  of  the  estate,  cannot  again  be 
awarded  commissions  upon  the  share  awarded  them  as  trustees. 
33  Vol.  16 
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For  this  reason,  if  for  no  other,  the  disallowance  by  the  auditing 
judge  was  correct.  But  the  right  to  commissions  upon  the  income 
collected  is  at  the  same  time  preserved  by  the  act,  and  seem,  in  this 
instance,  to  have  been  disallowed  under  a  misapprehension  of  the 
facts,  caused  partially  by  the  form  in  which  the  account  was  stated. 
It  appeared  that  t)ie  income  was  paid  to  the  cestui  que  trusty  or  to  his 
assignees  upon  his  order,  and  commissions  wiejre  then  very  properly 
deducted :  Walker^s  Estate,  9  Sergeant  &  Rawle,  228 ;  Adarn^  Appeal, 
11  Wright,  94;  Parker's  Estate,  14  P.  F.  Smith,  307.  But  in  the  ac- 
count, while  a  credit  was  claimed  for  the  actual  amount  paid,  in- 
stead of  also  claiming  credit  for  the  commissions  as  of  the  same 
date,  the  ordinary  form  of  deducting  the  conimissions  in  gross  at 
the  foot  of  the  account  was  adopted.  This,  in  the  haste  of  the  au- 
dit and  unfriendly  examination  of  the  account  by  the  objecting 
parties,  led  to  the  supposition  that  commissions  had  been  twice  de- 
ducted. But  this,  upon  a  more  carefUl  examination,  was  shown  to 
be  erroneous.  Commissions  upon  the  income  haye  been  fairly 
earned  and  should  be  allowed. 

The  counsel  for  the  cestui  que  trust  having  agreed  that  the  adjudi- 
cation be  modified  in  the  manner  indicated  by  the  exceptions  filed 
by  accountants,  the  same  are  sustained,  with  the  concurrence  of  the 
auditing  judge,  except  so  far  as  relates  to  ihe  allowance  of  commis- 
sions upon  the  principal.  And  the  adjudication  is  therefore  cor- 
rected in  the  decree  filed  herewith. 

Lewis  Stover,  Esq.,  for  accountants. 

John  ScoUay,  Esq.,  contra. 

[Leg.  Int.,  Vol.  30,  p.  SS.} 

Estate  of  Elizabeth  Martin,  late  a  minor. 

Guardians  wiU  be  aUowed  a  reasonable  sum  for  the  assistance  of  counsel  in  settling 

their  accounts. 
A  guardian  will  not  be  charged  interest  upon  a  sum  of  money  which  he  retains  aAer 

his  ward  becomes  of  age,  with  her  couseut  and  subject  to  her  order. 

Sur  exceptions  to  adjudication.  Opinion  delivered  Januan/  21, 
1882,  by  ^ 

Hanna,  p.  J. — Notwithstanding  the  earnest  argument  of  the 
counsel  who  argued  the  exceptions,  we  think  the  guardian  should 
be  allowed  a  reasonable  sum  for  the  employment  of  counsel  to  as- 
sist and  advise  him  in  the  settlement  of  his  account.  This  is  usual 
in  all  such  cases,  and  there  does  not  seem  any  good  reason  for  de- 
parting from  the  well-settled  practice  in  the  present  instance.  The 
small  sum  allowed  out  of  the  minor's  estate  certainly  cannot  be 
termed  exorbitant,  and  the  auditing  judge  well  protected  the  inter- 
ests of  the  late  minor,  both  in  this  respect  and  the  amount  of  com- 
pensation claimed  by  the  guardian. 

By  the  act  of  March  29,  1832,  Purdon,  446,  pi.  193,  the  amount 
of  interest  to  be  paid  by  a  guardian  upon  funds  in  his  hands  is  to 
be  determined  by  the  court.  If  the  present  accountant  had  wilfully 
retained  the  small  balance  due  his  late  ward  and  refused  to  pay  the 
same  upon  demand,  he  would  justly  be  chargeable  with  interest; 
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but  the  evidence  showed  that  he  retained  this  balance  with  her 
consent  after  she  became  of  rfge,  and  subject  at  any  time  to  her  de- 
mand. No  refusal  to  pay  was  proved,  and  in  view  of  all  the  cir- 
cumstjmces  it  seems  somewhat  ungracious  to  seek  to  surcharge  the 
Accountant. 

The  exceptions  are  accordingly  dismissed,  and  adjudication  con- 
firmed. 

Daniel  Hohman,  Esq.,  for  exceptant 

£.  0.  Michener^  Esq.,  contra. 

[Leg.  Int.,  Vol.  89,  p.  83.] 

Estate  of  George  Tayix^r,  deceased. 

A  sale  of  real  estate  for  payment  cf  debts  will  not  be  ordered  when  the  schedule  of 
debts  and  of  personal  pro|)ertv  is  not  iull  and  explicit  so  as  to  inform  the  court  of 
the  prima  faci^  e?(pedieDCT  of  ^e  sale;  nor  when  it  appears  from  the  petition  Uial 
the  decedent  died  so  long  before  the  application  that  the  statute  of  limitations  has 
run  against  all  debts,  including  specialties. 

Sur  petition  to  sell  real  estate  for  payment  of  debts.  Opinion 
delivered  January  21,  1882,  by 

Ashman,  J. — The  act  of  assembly^  with  a  view  to  the  protection 
of  the  court,  as  well  as  of  the  parties  in  interest,  provides  that  in 
applying  for  leave  to  sell  the  real  estate  of  a  decedent  for  the  pay- 
ment of  his  debts,  the  executor  or  administrator  shall  exhibit  "  a 
true  and  perfect  inventory  and  conscionable  appraisement  of  all 
the  personal  estate  whatever  of  the  decedent,  together  with  a  full 
and  correct  statement  of  all  the  real  estate  wherever  situated,  which 
has  come  to  his  knowledge,"  and  also  "  a  just  and  true  account  upon 
oath  or  affirmation  of  all  the  debts  of  the  decedent  which  have 
come  to  his  knowledge."  The  schedule  of  diebts  attached  to  this 
petition  is  vaffuely  stated  in  the  affidavit  to  be  "correct  and  true." 
But  it  certaimy  is  not  an  account  of  the  debts,  inasmuch  as  it  con- 
tains an  item  for  taxes  which  does  not  specify  their  amount 
Another  debt  is  described  "  To  Mira  Taylor,  $800."  For  all  that 
appears  to  the  contrary  this  may  refer  to  a  mortgage  which  would 
not  be  discharged  by  the  sale.  Exclusive  of  these  items  the  entire 
indebtedness  aggregates  less  than  $150,  to  sell  the  property  for  which 
would  be  to  perpetrate  a  wanton  sacrifice.  But  the  petition  itselif 
contravenes  the  accuracy  of  the  schedule  by  stating  that  the  dece- 
dent died  in  or  about  1860.  If  this  date  is  correct,  as  the  affidavit 
declares  it  to  be,  a  presumption  of  payment  of  all  debts,  even  of 
specialties,  has  arisen,  and  the  alleged  schedule  amounts  to  nothing. 
The  act  was  intended  to  enforce  and  fecilitate  the  payment  of  the 
debts  of  a  decedent ;  but  bej'ond  the  lien  which  it  gives  for  five 
years,  it  was  no  part  of  its  purpose  to  impose  upon  an  estate  a  lia- 
bility from  which  its  owner  would  have  been  exempt  if  he  had 
lived. 

The  petition  is  dismissed. 

Rees  Davis,  Esq.,  for  petitioner. 
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[Leg.  Int.,  Vol.  89,  p.  42.] 

Estate  of  Samuel  Mobs,  deceased. 

A  cestui  que  trtist  can  call  upon  the  trustee  for  a  conyejance  only  when  he  i«  entitled 
to  the  entire  interest.  If  there  be  any  valid  reason  why  the  trust  should  continue, 
it  will  not  be  disturbed. 

A  trust  was  created  by  will  in  1835,  for  die  benefit  of  the  testator's  daughters  during 
life  with  remainder  to  their  appointees,  and,  in  default  of  appoiutment,  to  certain 
''children"  and  "issue," — not,  however,  the  exact  distribution  that  the  intestate 
act  would  make.  Heldf  that  although  the  eutuU  que  trvMeni  were  not,  at  the  time 
of  making  the  application  for  a  conveyance,  married  or  in  contemplatioa  of  mar- 
riage, yet  the  trust  could  not  be  considered  executed;  because,  as  tne  law  stood  in 
18^  the  testator  must  have  had  in  mind  the  danger  of  the  property  being  taken  for 
the  debts  of  his  daughters'  husbands,  if  given  absolutely,  and  because  the  persons  in 
remainder  were  not  the  heirs  of  the  cutuia  que  tru$UHl, 

Sur  petition  and  answer.    Opinion  delivered  January  28, 1882,  by 

Penrose,  J. — ^The  right  of  a  cestui  que  trust  to  demand  from  the 
trustee  a  conveyance  of  the  legal  estate  depends  upon,  and  is  meas- 
ured by,  the  extent  of  his  beneficial  interest  To  this  extent  he  is 
regarded  in  equity  as  the  real  owner,  and,  as  sueh,  entitled  to  all  of 
the  inseparable  incidents  of  ownership. 

The  right  of  alienation  is  an  inseparable  incident  of  an  estate' 
of  inheritance  in  lands,  or  of  the  entire  ownership  of  person- 
alty; and  as  its  exercise  would  be  prevented  if  the  legal  estate 
should  remain  in  the  trustee,  the  cestui  que  trust  of  such  an  interest 
may,  except  in  case  of  infancy  or  of  a  trust  for  the  separate  use  of 
a  woman  actually  married  or  contemplating  marriage,  call  for  a 
conveyance.  And  in  Pennsylvania,  "where  equity  is  part  of  the  law, 
under  the  maxim  which  treats  that  as  done  which  ought  to  be  done, 
tbe  legal  estate  will  vest,  ipso  facio^  in  the  cesitui  q\ie  trusty  without 
waiting  for  a  conveyance.  It  is  immaterial,  in  mstnnces  of  this 
Uort,  wnat  the  words  creating  the  trust  may  be — alienability  cannot 
be  taken  away  by  anv  device — and  the  result  is  the  same  whether 
the  trust  arises  from  **  a  use  on  a  use,"  from  a  direction  to  "  receive 
and  pay  over,"  or  because  the  subject  is  personal  estate,  and  there- 
fore not  within  the  statute  of  uses,  which  relates  only  to  realty. 

But  the  right  of  alienation,  though  an  incident,  is  not  an  insep- 
arable incident  of  a  life-estate  (Co.  Litt  223  b.;  lb.  223  a.);  and 
when,  therefore,  a  trust  has  been  created  by  the  employment  of 

E roper  terms,  the  cestui  que  trusty  who,  under  any  circumstances,  can 
ave  no  greater  interest  in  the  legal  estate  than  he  has  in  the  equit- 
able, cannot  call  for  a  conveyance,  unless  all  of  the  other  equitable 
owners  join  with  him.  Lewin  on  Trusts,  *595.  It  mav,  indeed, 
happen  that  a  trust  for  a  special  purpose  only  will  cease  during  the 
lifetime  of  the  ceMui  que  trusty  who,  there  being  no  special  duties  re- 
quiring the  continuance  of  the  legal  estate  in  the  trustees,  will  tbus 
become  entitled  in  remainder  to  tne  legal  estate  for  life ;  and,  if  the 
ultimate  remainder  be  limited  to  his  heirs,  the  two  estates  will  co- 
alesce, so  as  to  give  him  the  entire  interest.  The  liniitiition  in 
Sf^acy  vs.  Rice^  3  Casey,  was  of  this  character  (see  opinion  of  Lowrie^ 
J.,  8o,  stated  in  Whwhcote  vs.  Lyle,'4  Casey,  73,  to  have  been  the 
real  opinion  of  the  court). 

But  where  the  estate  is  given  to  trustees  "  to  receive  and  pay  over" 
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the  income  for  the  separate  use  of  a  married  woman  for  life,  with 
remainder  to  her  heirs  in  fee  simple,  the  life-estate  will  remain 
equitable  during  her  life,  notwithstanding  the  determination  of  the 
coverture :  and  the  legal  remainder  to  her  heirs  will  net  unite  with 
it :  Bacon's  Appeal,  7  P.  P.  Smith,  504 :  Earp's  Appeal,  25  P.^F.  Smith, 
119 ;  AsbJiurst's  Apjpeal,  27  P.  F.  Smith,  464. 

It  is  contended,  nowever,  that  these  principles  are  not  applicable 
to  the  case  now  before  us ;  that  here  the  corpus  of  the  estate  is  vested 
in  the  petitioner ;  that  the  trust  was  solely  for  separate  use,  and  fell 
because  no  marriage  ever  took  {)lace,  and  that  the  remainder  hieing 
in  effect  to  heirs,  the  petitioner  is  entitled  to  the  entire  estate. 
.  The  answer  to  this  is  found  in  the  will  itself.  True,  wheathe 
division  of  his  estate  is  first  mentioned  bv  the  testator,  he  apparently 
gives  the  shares  of  his  daughters  absolutely,  and  in  precisely*  the 
eame  terms  as  those  of  the  sous ;  but  it  is  clear  that  this  is  simply 
for  the  purpose  of  indicating  the  extent  of  the  shares,  and  not  the 
nature  of  the  estates  or  the  manner  in  which  they  are  to  be  .held ; 
for  he  proceeds  at  once  to  give  the  daughters'  shares  to  trustees, 
**  their  heirs,  executors  and  administrators,"  with  active  duties  to  be 
performed  during  the  daughters'  lives.  See  Perry  vs.  LowbeVf  13 
Wright,  485.  True,  also,  he  declares  his  desire  to  secure  these 
shares  from  the  control  of  the  husbands  whom  tliey  may  at'an^ 
time  marry ;  but  he  nowhere  says  that  he  considers  a  trwst  for^ihelr 
separate  use  as  in  itself  and  alone  sufficient  to  accomplish  that  pur^ 
j>ose.  He  was  aware  (for  knowledge  of  the  law  must  be  presumed) 
that  if  his  daughters  should  be  single  at  the  time  of  his  death,  a 
trust  for  separate  use  would  be  invalid ;  and  as  the  law  then  stood 
(1835)  if  the  entire  estate  was  given,  the  husband  of  the  daughter, 
upon  her  subsequent  marriage,  would,  the  gift  being  personal  estate, 
become  entitled  absolut*»ly. 

To  provide  for  this  contingency,  and  also  for  the  contingency  of 
•a  second  marriage,  he  vested  the  estate  in  trustees  for  the  hfe  bf  the 
daughters,  with  active  duties  to  be  performed,  whether  they  should 
marry  or  remain  single  (for  the  marriage  is  spoken  of  hypot^et- 
ically — **  may  marry  "),  with  legal  remainder  to  their  appointees 
by  will,  and,  in  default  of  such,  then  to  their  "  children  "  an (d  issue, 
etc.  The  equitable  life-estates  thus  vested  in  his  daughtei]p  wouk^^ 
like  other  choses  in  action,  in  the  event  of  their  marriage, ^Uijvive 
to  them  if  not  reduced  to  possession  by  their  husbands iViyhile 
should  such  reduction  be  attempted,  their  "  equity  to  a  settlement " 
might  possibly  be  enforced,  even  in  Pennsylvania:  Reese  x^iWdters, 
9  Watts,  90;  2  Kent,  *135;  lb.  *139;  and  at  least  the  prpperty 
would  be  preserved  to  the  appointees,  children  or  collateral  rela- 
tions of  the  daughters,  without  risk  of  going  to  their  husbands  -and 
their  creditors  or  collateral  relations. 

Under  these  circumstances,  it  cannot  be  said  that  a  trust  f(f>r  sole 
and  separate  use,  in  the  technical  sense  of  the  term,  was  tlie. only 

Surpose  of  the  trust,  which  must  continue  therefore  while  the 
aughters  live.  .       'll\  \ 

The  life-estate  being  equitable,  and  the  remainder  legal,  ^en  if  it 
should  be  conceded  then  thai  the  words  de^qrlptiye  of  th^se  whp 
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sre  to  take  in  remainder  where  equivalent  to,  and  simply  a  peri- 
phraae  for  "  heirs  " — under  the  well-settled  principles  of  which  the 
cases  cited  are  simply  illustrations,  this  petition  would  have  to  bo 
dismissed. 

But  it  is  easy  to  show  that  the  persons  taking  under  the  will  do 
not  take  as  "  heirs  "  of  the  daughters.  By  the  intestate  laws  (act 
of  April  8,  1833,  §  2 ;  lb.  §  14)  grandchildren  where  there  are  no 
children,  and,  generally,  all  persons  lineal  or  collateral,  when  all 
who  take  stand  in  the  same  degree  of  consanguinity  to  the  intes* 
tate,  take  per  capita;  while  under  this  will  grandchildren  of  the 
daughter,  and^  wnere  she  dies  without  issue,  issue  of  the  testator's 
children,  take  per  siiipes  ^^  the  share  only  which  the  parent  of  such 
issue  would  have  taken." 

Under  the  act  of  1833,  representation  among  collaterals  was  not 
adrnitted  "after  brothers'  and  sisters'  children"  (§8);  under  the 
will,  if  the  children  of  the  testator's  children  (the  "brothers  and 
sisters  ?'  of  the  daughters)  should  be  dead,  the  daughters'  shares,  if 
they  left  no  issue,  would  pass  to  brothers'  and  sisters'  "i«8t*e* 
generally,  including  grandchildren  ;  and  the  share  of  sisters,  instead 
of  vesting  absolutely,  as  they  would  do  under  the  act,  are  to  be 
held  by  trustees  for  their  lives  only. 

The  case,  it  will  thus  be  seei^,  is  much  stronger  than  Bacon^$ 
Appeal,  Earp^a  Appeal  and  AahhvTiVs  Appeal,  supra,  and  in  fact  is 
identical  with  WiUiams^  Appeal  (No.  1),  2  Norris,  377. 

We  are  compelled,  therefore,  to  dismiss  the  petition. 

liVilliam  B.  Robins,  Esq.,  for  petitioner. 

Bdmard  IngersoU,  Esq.,  for  respondent. 

[L^.  Int.,  Vol.  39,  p.  90.] 

Estate  pf  WiLUAM  Wartman,  deceased. 

A  p«lit^  for  a  review,  grounded  solely  upon  supposed  errors  of  the  auditing  Jodge 
"  U^  dn^wiug  (lis  conclusions  from  the  evidence,  cannot  be  entertaiined. 

fur  petition  for  review  and  answer.    Opinion  delivered  March 

HanI^ A,  p.  J. — ^This  application,  incojrrectly  termed  for  a  "  review  " 
of  the  final  decree  of  the  court,  is,  unfortunately  for  petitioner, 
wanting  in  all  the  requirements  of  such  a  proceeding,  whether  as 
oonten^plated  by  the  act  of  1840  or  within  the  general  eguity  power 
of  tlie  court  to  correct  its  finding,  should  complete  justice  demand. 
The  alleged  errors,  are  to  conclusions  drawn  from  the  evidence  pre- 
sented to  the  auditing  judge,  and,  being  adverse  to  the  petitioner, 
if  he  deemed  the  same  unwarranted,  the  proper  remedy  was  to  seek 
their  correction  upon  exceptions.  Even  then,  as  repeatedly  held, 
tlie  findings  of  fact,  like  the  verdict  of  a  jury,  will  not  be  disturbea 
unless  clear  error  be  shown. 

I^  vi^w  of  the  well  settled  practice,  we  can  but  presume  that  the 
efibrt  to  obtain  a  rehearing  after  final  confirmation  was  not  con- 
templated by  the  trustee  until  he  discovered  from  the  peremptory 
ordet  of  the  court  to  pay  the  amount  decreed  ngninst  him  that  the 
cestui  que  trust  was  in  earnest  in  her  effort  to  collect  the  income  from 
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which  she  had  been  iitoproperiy  deprived  since  the  very  inception 
of  the  trust 

The  petition  is  dismissed^  the  order  to  pay  made  absolute,  and 
attachment  granted. 

i.  R.  Fletchefy  Esq.,  for  petitioner. 

K  Zantnnger  and  William  D.  WetherHl^  Esqs.,  contra. 

[Leg.  Int,  Vol.  89,  p.  90.] 

Estate  of  William  Kitchenmak,  deceased. 

n  iB  the  duty  of  an  exeeutor  or  adninUtrator  to  apply  for  leave  to  sell  real  eslati^ 
wkeii  it  becomea  ajiparent  tkat  the  penooalt/  is  limaffieieut  for  the  payment  of 
debts. 

iBut,  if  there  is  not  enoagh  monev  in  the  estate  to  pay  the  costs,  he  will  not  be  f^ 
quired  to  ad\*atice  them.  A  |ietitioning  creditor  may  ofier  to  secure  them,  and  npoil 
hia  doing  ao  the  ezeeutor  or  administrator  will  be  ordered  to  proceed. 

Sur  citation  to  administratrix  to  sell  real  estate  to  pay  debtd. 
Opinion  delivered  March  4,  1882,  by 

Hanna,  p.  J. — It  is  clearly  the  duty  of  an  executor  or  adminis- 
trator to  comply  with  the  requirements  of  the  act  of  February  24 
1834,  and  promptly  apply  to  the  Orphans'  Court  for  leave  to  self 
a  iKMTtion  or  all  the  real  estate,  if  necessary,  as  soon  as  it  satis- 
fkctorily  appears  that  the  personal  estate  is  insufficient  for  the  pay- 
ment of  '*  debts  and  the  expenses  of  the  administration."  Atid 
this  i)€rformance  of  duty  may  be  enforced  by  the  court  ulide]^ 
penalty  of  dismissal.  The  petitioner  is  admittedly  a  creditor,  ana 
it  is  not  denied  by  the  aclministratrix  that  decedent  died  pb^- 
6essed  of  real  estate  applicable  to  the  payment  of  his  debts.  It  \i 
also  admitted  that  the  personal  estate  has  been  exhausted.  Such 
being  the  case,  it  is  incuml>ent  upon  the  administratrix  to  procera 
to  sell  the  real  estate  Without  delay,  as  contemplated  by  the  act  Oi 
assembly.  But,  of  course,  if  she  has  not  sufficient  moneys  of  thd 
estate  wherewith  to  defray  the  expenses  of  the  application  and 
ofdei*  of  sale.  It  is  not  intended  that  she  should  expend  her  oWti 
funds  or  incui*  any  personal  liability.  The  creditor  should  ihieti 
proceeil  in  another  court  against  the  real  estate,  or,  if  he  prefer^  d 
sale  by  order  of  this  court,  advance  the  costs  thereof  or  indemnify 
the  administnTtrix. 

This,  it  appears,  petitioner  is  willing  to  do.  We  will,  therefor^J 
grant  this  petition,  and  direct  the  administtatrix  to  apply  to  th^ 
court  for  leave  to  sell  decedent's  real  estate  for  the  payment  of  hi§ 
debts  upon  petitioner  entering  a  bond  conditioned  for  the  payment 
of  the  costs  and  expenses  of  the  sale,  the  same  to  be  repaid  peU^ 
tioner'^out  of  any  moneys  realized  by  said  sale. 

Bertram  Hughefiy  Esq.,  for  petitioner* 

D.  W.  Sellers,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  90.]  ' 

Estate  of  Alfred  Shoch,  deceased. 

Liability  and  dntlex  of  executor  of  deceosed  cotrustee  and  of  surviving  trustee.        . 
tmsaaeh  m  Iruteet  tfe  both  liable   for  DiismanHgement  of  the  fund,  eithel  'ti 
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]  1  them  mar  be  called  on  fqr  an  aoooant,  and,  if  one  be  dead,  bis  execator  should 
file  it.    He  cannot  escape  this  duty  because  there  is  a  survWing  trustee. 

!   Sur  citatiou  to  file  an  account      Opinion  delivered  March  4. 

1882,  by 

Hanna,  p.  J. — The  records  of  this  court  show  that  upon  the 

audit  and  confinnation  of  the  account  of  the  acting  executor,.an 

award  was  made  of  the  balance  due  the  estate  as  then  ascertained, 
to  himself  and  coexecutor  as  trustees  under  the  will.  The  acting 
executor  was  entitled  to  the  income  of  the  fund,  he  being  cestui  aue 
trust  for  life.  He  is  now  deceased  and  the  parties  in  remainaer 
seek  a  recovery  of  the  corpus  of  the  trust  estate.  The  executor  of 
the  will  of  the  deceased  trustee  being  cited  to  file  the  account  of 
his  testator  as  trustee,  in  his  answer,  while  submitting  to  such 
order  as  the  court  may  make,  suggests  that  the  surviving  cotrustee 
of  his  testator  is  the  proper  person  to  file  an  account  of  tlie  trust 
^tate.  And  further  alleges  that  the  award  niade  to  the  trustees  did 
hot  consist  of  cash,  but  an  uncollected  bond  and  mortgage  and 
certain  loan  of  the  District  of  Richmond,  which  petitioner  does  not 
allege  were  ever  collected  or  received.  Nor  does  the  record  show 
that  said  mortgage  was  ever  collected  by  saiid  deceased  trustee,  as 
the  Sitme  has  hot  been  satisfied  by  tiim. 

.'That  he  does  not  know  of,  por  does  he  find  among  the  papers  of 
the  deceased  trustee  any  evidence  of  his  collecting  any  money  or 
ponveirtin^  any  securities  belonging  to  the  corpit^  of  the  said  estate. 
Ahd  that  he  has  no  information^  knowledge,  oooks  or  papers,  from 
which  he  could  file  an  account  as  prayed  for.  It  is  clear  that  the 
parties  in  remainder  are  entitled  to  the  personal  estjite  heaneathed 
^itiem  after  the  termination  of  the  life-estate  of  their  father,  and^ 
ifi  t)e'  informed  of  the  disposition  by  the  trustees  of  the  securiiies  * 
representing  the  trust  fund.  That  the  award  to  them  by  the  court 
wa^  complied  with,  we  are  bound  to  presume,  and  it  is  immaterial 
^  the  present  inquiry  tq  consider  whether  at  that  time  or  subse- 
quently an  v  thing  was  done  whereby  either  of  the  trustees  would 
p^  rifeheved  from  responsibility  therefor.  It  is  now  simply  a 
^qe^ioh  of' accounting.  Both  trustees  are  answerable  to  the  parties 
llfiterested  and  may  be  irequired  to  file  a  proper  acpoupt.  That 
]fietfti6hers  have  proceeded  against  the  legal  representative  of  the 
djeceased  instead  of  in  the  first  instance  demanding  a  settlement  by 
the.  survivor  is  not  a  prpper  s»l4ect  of  complaint,  as  the  remedy  is 
against  either  or  both  trustees  at  the  same  time,  at  the  option  of  (he 
TOtitionera.  That  the  deceased  trustee,  who,  as  cestui  que  trust  for 
life,  alone  had  possession  of  the  investment^  of  the  trust  estate, 
and- which  apparently  is  the  case,  should  be  sought  to  be  held 
primarily  liable,  is  most  natural,  and  sufBciently  justifies  the 
present  proceeding.  This  liability  cannot  be  denied,  and  if  tlie 
securities  representing  the  trust  in  which  he  was  interested  foi*  life 
cannot  now  be  discovered  or  produced,  the  presumption  is  they 
were  converted  by  either  or  both  trustees,  iind  consequently  liable 
therefor  out  of  .their  individtral  estate.  We  think  respondent,  as 
representing  the  deceased  trustee,  should  file  the  account  which  his 
t!|3tator  could  be  called  upon  tp  file,  charging. him  .iirjl^h  ^iq  4war4 
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to  him  as  trustee.  This,  of  course,  is  not  the  individual  account  of 
the  respondent,  whereby  any  personal  liability  is  imposed,  further 
than  the  proper  application  of  his  testator's  estate. 

For  these  reasons  the  petition  is  pimnted. 
-    M.  Hampton  Todd,  Esq.,  for  petitioner. 
.    John  Dolman^  Esq.,  for  respondent 

[Leg.  Int.,  Vol.  39,  p.  90.] 

Estate  of  William  Love,  deceased. 

When  a  creditor,  with  «  ftill  knowledge  of  the  estate,  and  without  diseloaing  her 
claim,  accepted  from  the  administrator  her  full  share  as  a  party  in  interest,  sheis 
not  eutiiled  to  au  account. 

Sur  petition  for  citation.    Opinion  delivered  March  4, 1882,  by 

Ashman,  J. — The  answer  in  this  case^  which  was  not  traversed  by 
a  replication,  set  forth  that  the  petitioner  had  been  consulted  at 
various  stages  in  the  settlement  of  the  estate,  and  had  been  paid 
lis  a  supposed  distributee  by  the  next  of  kin,  who  were  alone  en* 
titled,  one-third  of  the  very  small  balance  which  remained  for 
distribution.  After  more  than  one  year  had  ielapsed  from  the  death 
of  the  decedent,  she  presented  her  claim  to  the  administrator,  the 
particulars  of  which  ao  not  appear  in  the  pleading.  It  was  stated 
by  the  petitioner  at  the  argument  that,  shortly  before  his  death, 
the  decedent  had  intrusted  to  a  third  person  a  sum  of  money  with 
which  to  pay  certain  debts  of  the  decedent,  and  that  this  money 
had  been  misappropriated.  But  the  standing  of  the  petitioner  is 
not  strengthened  even  if  this  statement  should  be  accepted  as  a 
proved  fact.  The  respondent  could  not  be  charged  with  money 
which  he  did  not  receive,  and  w^hich,  so  far  as  can  be  surmised,  he 
(K)uld  not  recover.  The  right  of  a  creditor  to  obtain  from  those  who 
administer  the  estate  of  his  deceased  debtor,  will  ordinarily  be  en- 
forced without  hesitation.  But  he  waives  that  right  when  he  ac- 
quiesces in  a  settlement  in  which  no  concealment  has  been  practised, 
where  the  fund  in  hand  is  meagre,  and  where  the  distributees  are 
9ui  juris  and  agree  to  dispense  with  a  formal  accounting.  Here  the 
creditor,  with  a  full  knowledge  of  the  estate,  and  without  disclosing 
her  claim,  accepted  from  the  respondent  her  full  share  as  a  party  in 
inter^t.  We  think  that,  after  an  act  which  could  only  mislead  the 
administrator,  she  is  not  entitled  to  an  account,  and  we  therefore 
dismiss  the  petition. 

J.  E.  SmrJc^  Esq.,  for  petitioner. 

0,  C.  McGure,  Esq.,  for  respondent. 

[Leg.  Int.,  Vol.  39,  p.  01.] 

Estate  of  Nicholas  E.  Thouron. 

A  eonstrnction  of  the  language  of  a  will  which  necessitates  the  supposition  that  the 
testator  intended  to  direct  an  illegal  accumulation  of  income  or  a  partial  intestacy, 
must  be  rejected,' unless  the  contrary  is  clearly  made  out. 

:  8ur  exceptions  to  adjudication.  Opinion  delivered  March  4, 
1882,by: 
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Penbose,  J. — In  the  construction  of  devises  of  real  estate, "  it  has 
long  been  an  established  rule  for  the  guidance  of  the  court,  that  all 
estates  are  to  be  holden  vested,  except  estates  in  the  devise  of  whidi 
a  condition  precedent  to  tne  vesting  is  so  clearly  expressed  Uiat  the 
courts  cannot  treat  them  as  vested  without  deciding  in  direct  oppo- 
sition to  the  terms  of  the  will.  To  accomplish  this,  words  of  seeming 
condition  are,  if  possible,  held  to  have  only  the  effect  of  postponing 
the  right  of  possession :  and,  if  the  devise  be  clearly  conditional,  the 
condition  will,  if  possible,  be  construed  as  a  conaition  subsequent 
and  not  precedent,  so  as  to  confer  an  immediately  vested  estate, 
subject  to  be  divested  on  the  liappening  of  the  contingency."  Haw- 
kins on  Wills,  *237.  If  the  devise  be  to  trustees  in  trust  to  receive 
the  rents  until  A  shall  attain  twenty-one  years,  and  immediately 
after  he  shall  attain  twenty-one  to  convey  to  the  use  of  A  for  life, 
with  remainder  to  his  children  in  tail,  the  estate  of  A  vests  on  his 
birth :  lb.  *239 ;  Stanley  vs.  Stanley,  16  Veeey,  491.  "  If  the  devise 
be  to  A  *  if '  or  *  when  '  he  shall  attain  a  given  age  (words  which  im' 
port  a  condition),  with  a  limitation  over  in  the  event  of  his  dying 
under  that  age,  the  attainment  of  the  given  age  is  held  to  be  a  con- 
dition subsequent  and  not  precedent,  and  A  takes  an  immediate 
vested  estate  subject  to  be  divested  upon  his  death  under  the  speci- 
fied age : "  lb.  *240 ;  Edwards  vs.  Hamrqffnd,  1  B.  &  P.  N.  R.  324.  And 
wh^i*e  the  words  used  are  such  as  prima  facie  create  only  a  contin- 
gent interest,  the  context  may  qualify  the  words  of  contingency,  and 
show  that  under  a  devise  to  such  children  as  shall  attain  the  age  of 
twenty-one,  or  to  such  children  as  shall  be  living  at  the  death  of  By  th* 
children  were  intended  to  take  vested  interests  subject  to  be  divested: 
Riley  vs.  Garrett,  3  DeG.  &  Sm.  629;  Doe  vs.  Hopkinson,  6  Q.  B.  223, 
E.  C.  L.  R.  vol.  48 ;  Hawkins,  *242.  See  also  Smith  on  Executory 
Interests,  §§  204,  215,  216,  222,  364. 

Under  these  authorities  it  might  perhaps  be  claimed,  in  the  case 
before  us,  that  at  the  death  of  E.  A.  Thouron,  without  children,  thd 
gift  to  the  children  of  E.  H.  Thouron,  though  apparently  contingent 
upon  their  survivorship  of  the  widow  of  E.  A.  Thouron,  conferred 
upon  them  a  vested  interest,  subject  to  becoming  divested  by  their 
deaths,  and  to  being  opened  to  let  in  other  children  of  their  father, 
born,  during  the  lifetime  of  the  widow.  No  reason  is  discoverable 
for  postponing  the  vesting  until  the  widow's  death.  She  takes  no 
estate  under  the  lyill.  Her  entire  interest  consists  of  an  annuity 
of  $1,000  for  life,  which  was  not  to  be  increased  by  the  death  of  her 
husband ;  and  the  effect  of  withholding  the  estate  might  be  an  ac- 
cumulation of  surplus  income  contrary  to  the  provisions  of  the 
statute. 

But  we  need  not  consider  the  question  as  to  the  estate  itself,  the 
account  relates  only  to  income ;  and  reading  the  will  as  an  entirety, 
we  think  it  discloses  the  purpose  of  the  testjitor  to  be  that  the  ex- 
ceptants should  receive  the  income  remaining  after  payment  of  the 
annuity  to  E.  A.  Thouron's  widow.  Had  E.  A.  Thouron  left  children 
of  his  own  it  is  clear  that  they  would,  during  their  mother's  lifetime, 
iiave  received  such  surplus,  for  this  is  the  express  provision  of  the 
wilL    Yet  the  limitation  to  them  of  the  principal  was  in  terms  ii»- 
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plying  contingency  precisely  as  in  the  cose  of  the  limitation  to  the 
children  of  £.  H.  Thouron,  whose  relationship  to  the  testator  was 
i^lso  the  same.  The  limitation  to  the  latter  was  substitutionary,  and 
the  right  to  the  i^eciiipt  of  the  intermediate  income  which  was  ex- 
pressed in  the  original  gift,  may,  therefore,'be  fairly  implied.  It  is 
iclear  that  an  accumulation  durins  the  widow's  lifetime  cannot  be 
permitted  without  disre^rding  &e  positive  prohibition  of  the 
statute.  The  accumulations  in  any  event  are  presently  distribu* 
table.  But  the  testator  directed  no  accumulation ;  and  a  desire  to 
tran^ress  the  statute  is  not  to  be  imputed  to  him.  As  such  trans- 
gression might  arise  from  an  irapliea  as  well  as  from  an  express  di- 
rection to  accumulate,  it  is  to  be  presumed  that  he  intended  to  make 
n  present  valid  disposition  of  the  entire  net  income.  Unless  a  gift 
to  E.  A.  Thouron's  children  is  to  be  implied,  he  has  not  done  this ; 
»nd  the  surplus  income  would  pass  under  the  intestate  law ;  but  the 
courts  are  never  disposed  to  put  upon  a  will  a  construction  that  will 
create  an  intestacy  ;  Wadley  vs.  f^orth^  3  Vesey,  366 ;  Mayberly  vs. 
Strode,  lb,  456,  Note  4,    See  also  Bayard  vs.  Atkins,  10  Barr,  16. 

The  exceptions  are  sustained,  and  the  balance  of  the  net  income 
shown  by  the  account  is  awarded  to  the  exceptants  in  equal  shares. 

G.  M,  Dallas,  Esq.,  for  exceptants. 

Dallas  Sandys,  Esq.,  contra. 

[Leg.  Int,  Vol.  39,  p.  91.] 

Estate  of  Robkrt  Mitcheson,  deceased. 

The  statute  against  accumulations  applies  as  weU  to  cases  in  which  accnmulation 
necessarily  results  from  a  strict  adherence  to  the  terms  of  tlie  will  as  to  tliose  in 
which  it  is  actually  directed. 

"Whether  ihe  illegal  accumulations  helong  to  the  residuary  estate  or  pass  under  tl>e 
intestate  net  is  not  ip  this  case  actually  decided,  though  it  is  supitoseit  that  ihe  Eng- 
lish rule  would  be  adhered  to  in  this  htate ;  but.  inasmuch  as  it  wouM  certainly  go 
to  one  or  the  other,  a  residuary  legatee  who  would  alao  be  a  distributee  iu  intestacy, 
|s  entitled  to  demand  an  account. 

8ur  special  report  of  examiner.  Opinion  delivered  March  4, 
1882,  by 

Penrose,  J. — ^The  giving  of  an  estate  in  such  manner  ns  to  involve 
an  accumulation  mtvy  transgress  the  statute,  though  there  be  no  ex- 
press direction  to  accumulate,  since  the  \em  regards  the  effet^  and 
not  the  mere  form  or  language  of  the  instrument  1  Jarman  on 
Wills,  ^274. 

In  the  present  case  there  is  no  express  direction,  but  the  only  dis- 
position of  the  income  of  the  trust  estate  is  contained  in  tlie  direction 
to  pay  to  each  of  the  testator's  daughters  and  to  one  of  his  sons  an- 
nuities of  certain  amounts  for  life,  with  a  further  provision  that  if 
in  any  one  year  there  should  not  be  enough  to  pay  the  annuities, 
the  deficiency  should  be  made  up  from  any  surplus  of  former  years 
thai  may  then  be  in  tli€  trustees^  hands,  and  that  after  payment  of  the 
annuities  in  i\iU  the  surplus  may  be  applied  by  the  trustees  in  the 
alteration  or  repair  of  the  trust  estate. 

The  statute  permits  accumulations  only  during  a  minority  existing 
at  the  time  the  trust  goes  into  effect,  and  where  intended  for  the  ben- 
Mi  of  the  minor;  and  it  is  clear,  therefore^  that  the  accumulation 
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contemplated  by  the  testator  cannot  be  sustained.  Tiie  annuitants 
are  all  of  age ;  a  deficiency  of  income  may  not  take  place  at  all ;  and 
the  power  to  apply  the  surplus  for  the  purpose  of  alteration  or  repair, 
which  is  sulK)rdinate  to  the  duty  of  making  up  deficiencies,  may 
never  be  exercise<l,  or  if  it  shoulci  be,  may  not  exhaust  the  surplus. 
Whether,  in  point  of  fact,  the  payment  of  the  annuities  requires  the 
entire  net  income,  can  only  be  determined  by  an  account^  and  that 
account  the  persons  to  whom  the  statute  gives  accumulations  made 
contrary  to  its  provisions  are  clearly  entitled  to  demand. 
-  The  only  question  therefore  is,  whether  the  petitioner's  testator 
was  such  a  person. 

The  act  provides  that  income  directed  to  be  illegally  accumulated 
shall  '*  go  to  and  be  received  by  such  person  or  pei-sons  as  would 
have  been  entitled  tliereto  if  such  accumulations  had  not  been  di- 
rected." The  testator  left  three  sons  and  two  daughters.  Two  of 
the  sons  (the  respondent  and  the  petitioner's  testator),  to  whom  he 
gave  his  residuary  estate,  are  excluded  altogether  from  the  dis|x>si- 
tion  which  he  malces  of  the  trust  estate ;  which,  if  all  the  annuitants 
(the  daughters  and  the  oUier  son)  should  die  leaving  children,  will 
.ultimately  pass  to  such  children  ver  stirpes;  if  one  of  the  annuitants 
should  die  without  leaving  children,  it  will  pass  at  their  parents' 
death  to  the  children  of  the  others ;  and  if  two  should  die  without 
children,  then  and  then  only  will  one  of  the  annuitants  themselves 
become  entitled  to  the  estate — the  will  directing,  in  that  event,  that 
the  trust  shall  cease  and  the  estate  pass  to  such  survivor  in  fee. 
Thus  there  is  no  person  in  being  having  a  present  vested  interest 
either  in  possession  or  remainder  in  the  trust;  and  it  would  seem  to 
follow  that  surplus  income  must  pass  either  to  the  residuary  de- 
visees or  under  the  intestate  IdwS. 

The  result  of  the  English  authorities  with  regard  to  the  Thellusson 
.act,  of  whichy  so  far  as  it  provides  for  the  disposition  to  be  made  of 
illegal  accumulations  our  act  is  a  copy,  is  given  in  Theobald  on 
Wills  (Edition  of  1881),  pp.  447-48:  "The  effect  of  the  statute  is 
not  to  accelerate  any  gifts  of  the  will ;  and  therefore  accumulations 
released  by  tl],OfStatute,  if  the  fund  to  be  aijcumulated  be  not  a  res- 
idue, in  the  case  of  personalty  go  to  form  part  of  the  capital  of  the 
residue.  In  the  case  of  realty,  the  residuary  devisee  or  heir  is  en- 
titled according  as  the  wHl  is  gowrned  by  the  wills  act  or  not  If 
the  fund  to  be  accumulateil  is  residuary,  the  void  accumulations  go 
to  the  heir  or  next  of  kin  according  to  the  nature  of  the  property," 
etc.,  etc.,  etc.  "  Where  a  fund  is  given  upon  trust  to  pay  over  certain 
annuities  out  of  the  income  and  to  accumulate  the  rest,  and  the  fund 
and  accumulations  are  given  after  the  death  of  the  annuitants  to  a 
legatee  absolutely,  the  legatee  is  not  entitled  to  stop  the  accumula^ 
Itions  during  the  lives  of  the  annuitants,  and  to  ask  for  payment 
.of  the  fund  after  providing  for  the  annuities.  So  far  as  the  acco- 
jmulations  extend  beyond  the  statutory  period,  tfie  income  is  undis- 
posed of  and  goes  to  the  heir  at  law  or  next  of  Hru"  Talbot  vs,  Jevers, 
20  Eq.  255;    Weatherall  vs.  Thomburgh,  8  Ch.  D.  261;  Theobald, 

MprCL 

6  question  has  not  heretofore  been,  decided  in  this  State,  butit 
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is  safe  to  assume  that  the  doctrine  of  the  English  cases  wiil  not  be 
departed  from. 

Whether  therefore  the  accumulations  in  the  present  case  are  to 
go  to  the  residuary  devisees  or  to  pass  uncj/er  the  intestate  law,  as 
undisposed  of  income,  the  petitioners  are  parties  interested,  and  as 
such  entitled  to  the  books  of  account  called  for  before  the  ex- 
aminer. 

Decree  accordingly. 

John  O.  Johnson^  Esq.,  for  petitioners. 

E.  C.  Mitchell^  Esq.,  for  respondent 

[Leg.  Int,  Vol.  39,  p.  M.] 

Esfiate  of  Nathan  Rowi.and,  deceased. 

A  sale  of  the  testator's  interest  in  a  firm  of  which  he  was  a  memher,  the  agreement 

havinff  been  mnde  by  him  in  his  lifetime,  is  j^perly  completed  by  the  executor. 
The  widow  may  claim  her  exemption  in  money  ^  not  only  out  of  cash  on  hand  at  the 

tfhie  of  her  husbknd's  death,  but,  when  that'is  insutfcient,  out  of  the  proceeds  of 

sales  of  stocks  or  other  securities. 
No  exception  can  be  entertained  which  complains  simply  of  the  omission  of  the 

auditing  judge  to  make  a  distribution  when  none  wafi  asked  for. 

Sur  exceptions  to  adjudication.  Opinion  delivered  March  4, 
1882,  by 

Penrose,  J. — Apart  from  the  fact  that  the  mortgage  mentioned  in 
tjie  account  was  given  for  the  decedent's  share  of  the  personal  estate, 
as  well  as  the  realty,  of  the  firm  of  which  he  was  a  meml)er,  the  sale 
itself  was  in  pursuance  of  a  contract  made  by  him  in.  his  lifetime, 
modified  simply  as  to  terms  of  payment  by  assent  of  all  parties  in 
interest  after  his  death.  The  sale  was  therefore  properly  made  by 
the  executor  (act  of  24th  of  February,  1834) ;  aftd  as  it  is  conceded,- 
the  entire  proceeds  are  to  be  treated  for  the  purpose  of  distributibn 
as  personalty. 

When  the  widow's  petition  for  exemption  was  presented,  it  was 
known  by  the  exceptant  that  there  were  and  could  be  no  funds  from 
which  it  could  be  allowed  other  than  those  derived  from  this  sale. 
It  is  too  late  now  to  allege  that  the  decree  then  made  was  erroneous ; 
but  its  propriety  is  shown  by  Sotdt's  Appeal,  1  Norris,  153,  where  it 
is  held  that  the  right  to  demand  exemption  in  money  extends  to 
the  proceeds  of  stocks  or  securities,  and  is  not  confinea  to  the  case 
of  cash  on  hand  when  the  husband  died.  The  language  of  the  act 
of  April  8, 1851,  is  "she  may  elect  to  retain  the  same  or  any  part 
thereof  out  of  any  bank  notes,  money,  atockSj  judgments  or  other  in' 
debtediiesa  to  such  person" — terms  sufficiently  comprehensive  to 
embnace  a  mortgage  debt  having  its  origin,  as  in  the  present  case, 
in  a  contract  made  in  the  decedent's  lifetime. 

A  claim  for  exemption  out  of  the  proceeds  of  a  sale  of  realty,  not 
taking  place  under  such  contract,  as  in  Hufman^s  Appeal,  31  P.  F. 
Smith,  329,  Nixon's  Appeal,  37  Legal  Intell.  202,  Soniers'  Estate,  14 
Phila.  261,  etc.,  is  governed  by  wholly  different  principles. 

So  far  as  the  record  shows,  there  was  no  petition  or  request  for 
distribution ;  and  the  auditing  judge's  duty  ended  with  the  confir- 
mation of  the  account.    But  it  is  manifest  that  no  distribution  was 
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practiciiWe,  since  the  balance'  in  the  afcCoutitantV  hands  comiSteci 
of  a  mortgage,  having  a  number  of  years  to  run,  and  of  a  character 
rendering  conversion,  except  upon  disastrous  teriiis,  impossible. 
Had  the  parties  united  in  a  request  for  an  assignment  to  them  as 
tenants  in  common,  a  different  question  would  have  been  pre- 
sented :  Ree(V»  Estate^  1  Norris,  428 ;  but  they  did  not  do  so  and  the 
exceptant  alone  complains. 

Exceptions  dismissed  and  adjudication  confirmed^ 

/.  Af.  Piky  Esq.,  for  exceptants. 

/.  B,  Townaem  and  M,  Arnold^  Esqs.,  contra. 

[Leg.  Int,  Vol.  3^,  p.  91.] 

Estate  of  PKTEa  Cullen,  deceased. 

The  contml  of  the  r^ieter  of  wills  which  was  exerciaed  by  the  Court  of  Conmioa 
P1^8  before  the  cfiAtitation  of  1873  is  now  vested  in  the  Orphans'  Court.     . 

The  register  of  wills  is  not  required  to  c^Mify  any  "  difficult  and  disputable  mat- 
ter''  to  the  Orphans'  Court,  unless  the  allegations  of  one  party  are  clearly  trav- 
ersed by  the  other.  If  there  is  no  issue  made  up  in  this  manner,  it  cannot  "be  said 
that  there  is  anything  in  dispute* 

Sur  rule  on  rejrister.    Opinion  delivered  March  4,  1882,  by 

'  Penrose,  J. — It  cannot  oe  questioned  that  the  provisions  of  the 
25th  section  of  the  act  of  April  15,  1832  (Purdon,  1255,  §  20),  are 
mandatoiy  upon  the  register,  and  that  the  performance  of  his  duty 
to  appoint  a  Ke<];ister'8  Court  miglit,  as  the  law  stood  prior  to  1874', 
be  compelled  bv  mandamus.  Under  the  new  constitution,  tlie 
power  and  jurisdiction  of  the  Register's  Court  are  transferred  to 
the  Orphans'  Court ;  the  register  is  made  the  clerk  of  the  court,  and 
"  in  all  matters  pertaining  to  his  office"  "  subject  to  its  directions." 
The  language  thus  used  is  very  general;  the  subjection  to  the  court 
is  not  cnJhfined  to  acts  done  by  him  as  clerk  simply,  but  extends  tc 
aU  matters  pertaining  to  his  office ;  and  it  is  difficult  to  resist  the 
conclusion  that  the  control  formerlv  exercised  by  the  Common 
Pleas  was  thus  intended  to  be  vestea  in  the  Orphans'  Court.  See 
Tumriike  0>.  vs.  McNamara^  22  P.  F.  Smith,  280;  OoinrrumwectUh  vs. 
Randall,  2  W.  N.  210. 

But  when  this  controlling  power  is  invoked,  it  is  incumbent 
upon  the  party  seeking  it,  as  it  was  when  a  mandamus  was  asked 
for  in  the  Court  of  Common  Pleas,  to  satisfy  the  court  that  a  case 
contemplated  by  the  act  of  1832,  and  requiring  the  intervention  of 
law  judges,  has  arisen. 

The  petition  here  alleges  that  in  a  proceeding  before  the  register' 
under  a  caveat  against  the  admission  to  probate  of  the  will  of  the 
decedent,  Peter  Cullen,  and  before  an  issue  upon  the  petition  of 
the  contestants  had  been  granted,  "a  conflict  or  testimony  concern- 
ing the  question  of  the  kindred  of  the  said  decedent"  had  arisen, 
and  that  the  request  of  the  petitioners  "  to  refer  the  said  difficult' 
and  disputable  matter "  to  the  Orphans'  Court  had  been  refused 
by  the  register.  The  prayer  is  that  the  register  l>e  required  to  show 
cause  why  he  should  not  certify  such  disputable  and  difficult  mat- 
ter to  the  court,  etc.,  etc. 

The  answer  of  the  register  denies  that  any  question  of  kindred 
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arose  before  him.  It  seta  forth  that  a  petition  had  been  filed  by 
the  nieces  and  nephew  of  the  decedent  in  which  their  relationship 
and  right  to  contest  the  will  had  been  under  onth  asserted ;  and 
that,  wnile  some  of  proponent's  witnesses  had  said  that  the  alleged 
testator  "in  his  lifetime  had  stated  that  he  had  no  relations," 
"neither  the  (present)  petitioner  nor  proponent  of  the  alleged  will, 
nor  any  one  else,  has  alleged  under  oatn  or  a£Srmation,  that  the 
Baid  Mary  DuflFy,  Ellen  Callaghan  and  Christopher  OToole  were 
not  the  nieces  and  nephew  of  the  said  Peter  Cullen,  deceased." 

"  It  is  not  at  all  intended  to  be  asserted,"  said  Thompson,  C.  J., 
in  Oommonwealth  vs.  Bunn,  21  P.  F.  Smith,  410,  "  that  the  register 
must  call  a  Register's  Court  without  being  presented  with  a  state- 
ment of  disputed  facts — '  disputable  and  difficult  matters,'  as  the 
act  savs.  .  .  .  Where  there  is  nothing  disputable  and  difficult,  we 
would  not  interfere  on  account  of  the  refusal  of  the  register  to  call 
a  Register's  Court"  So,  under  the  act  of  Jurte  16,  1836,  Sec.  87, 
relating  to  distribution  of  proceeds  of  sale  under  execution,  which 
in  terms  no?  less  mandatory  than  those  of  the  act  of  1832,  requires 
the  Court  of  Common  Pleas  to  direct  an  issue  where  any  fact  con- 
nected with  the  distribution  is  in  dispute,  it  was  said  by  Black,  C. 
J.,  in  Knight^a  Appeal,  7  Harris,  494,  in  afiirming  the  decree  of  the 
court  below  refusing  an  issue,  '*A  fact  is  properly  said  to  be  in  dis- 

Eute  when  it  is  alleged  by  one  party  and  denied  by  the  other,  and  by 
oth  with  some  show  of  reason.  A  mere  naked  allegation  without 
evidence  or  against  the  evidence  cannot  create  a  dispute  within  the 
meaning  of  the  law." 

The  answer  of  the  respondent,  which  was  not  traversed,  is  to  be 
taken  as  verity  ;  and  if  the  allegation  of  relationship  was  not  denied 
by  the  proponent  or  by  any  of  her  witnesses,  it  is  JOain  that  testi- 
mony as  to  mere  assertions  of  the  decedent  in  his  lifetime  cannot 
supply  the  place  of  such  denial.  As  there  was  therefore  nothing 
which  he  was  required  by  the  act  to  certify  to  this  court,  it  was 
proper  for  the  register  to  grant  the  precept  for  an  issue  to  the  Com- 
mon Pleas  without  further  delay  to  the  parties. 

Both  discharged. 

John  Sparhawk,  Jr.,  John  H,  Campbell,  Robert  N.  Willson,  Esqs.,  for 
petitioner. 

A.  &  L,  Shields  and  John  Samuel,  Esqs.,  for  respondent 

[Leg.  Int,  Vol.  39,  p.  98.) 

Estate  of  Isaac  Weckerly,  deceased. 

A  widow  presented  her  petition  for  her  exemption  of  $300  three  years  after  the 
death  or  her  hoeband,  and  when  the  execntore  had  exjiended  all  the  money  they 
hKd  received  in  payment  of  debts.    Held  to  be  too  late. 

Sur  petition  for  widow's  allowance.  Opinion  delivered  March 
11,  1882,  by 

Hanna,  p.  J. — More  than  three  years  after  the  death  of  her  hus- 
band petitioner  jjresented  her  application  for  an  allowance  of  three 
hundred  dollars  in  money  out  of  his  personal  estate.  In  such  case 
an  appraisement  is  unnecessary :  Lawson^a  Appeal,  12  Casey,  130 ; 
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Baldy's  Appenl,A  Wright,  328;  Peterman'a  Appeal,  26  P.  F.  Smith; 
Sellers^  Estate^  1  Norris,  153.  And  if  she  had  elected  to  claim  the 
Allowance  out -of  the  proceeds  of  any  securities  or  evidentes  of  in- 
debtedness to  be  thejiiafter  collected  by  the  executors,  an  appraise- 
ment need  not  be  made.  As  in  the  case  last  cited,  the  payment  to 
lier  would  be  a  proper  credit  in  their  account.  But  a  serious  ob- 
stacle preventing  the  granting  of  the  petition  is  the  fact  that  the 
executors  aver  they  have  expended  the  moneys  realized  from  the 
assets  of  the  estate  in  payment  of  debts  of  the  decedent,  and  have 
jiot  now  in  their  possession  sufficient  to  pay  the  amount  claimed  by 
the  widow.  This  allegation,  uncontradicted,  must  be  taken  as  true, 
and  disposes  of  this  application.  Exemption,  when  claimed  in  cash 
out  of  tne  personal  estate,  must  be  taken  either  out  of  money  ac- 
tually in  the  possession  or  control  of  the  executor  or  administrator^ 
or  from  the  proceeds  of  stocks,  bonds,  loans  or  other  investments, 
or  indebtedness,  due  the  decedent,  when  converted  or  reduced  to 
monev.  It  was  never  intended  that  the  allowance  should  be  di* 
rectecl  to  be  paid  out  of  the  individual  estate  of  the  administrator 
or  executor  in  advance  of  the  receipt  of  moneys  of  his  decedent's 
estate.  We  have  no  authority  to  make  any  such  order.  And  even 
where  a  demand  be  made  for  setting  apart  personal  property  to  the 
value  of  three  hundred  dollars  for  the  use  of  the  widow  or  children, 
or  the  payment  of  the  said  sum  in  money,  and  the  demand  be  dis- 
regarded or  refused,  and  the  personal  property  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  debts,  the  remedy  is  not  in  this 
court,  but  in  an  action  against  the  executor  or  administrator  per- 
sonally :  Oomphor  vs.  Comphor^  1  Casey,  31.  The  petitioner  in  this 
case  has  been  unusually  tardy  in  the  assertion  of  a  right  to  a  por- 
tion of  her  husband's  estate,  to  which  she  was  entitled  in  i)reference 
to  his  creditors,  and  in  respect  to  which  she  was  well  informed. 
And,  so  far  as  concerns  her  application  to  this  court,  such  delay  is 
fatal. 

Petition  dismissed. 

A,  J.  Kellvy  Esq.,  for  petitioner. 

Edward  L*  Perkins,  Esq.,  contra. 

[teg.  Int.,  Vol.  39,  p.  109.] 

Estate  of  Sarah  Wit^on,  deceased. 

A  testator,  after  making  certain  pecuniary  beqtiests,  directed  the  sale  of  his  land, 
and  the  paynieiit  out  of  the  funa  of  all  expenses,  debts,  collateml  inheritance  t^. 
etc.,  **  so  that  no  deductions  should  be  made  on  the  different  legacies ; "  the  balance 
fo  be  investetl  and  the  interest  to  be  paid  half-vearly  to  a  certain  niece. 

Tills  constitutes  a  specific  devise  and  It  is  not  liable  to  abatement  if  the  pefponal. 
estate  is  insufficient  to  pay  the  pecuniary  legacies. 

A  legacy  for  which  the  legatee  has  given  a  valuable  consideration  does  not  abate  in 
favor  of  others  which  are  purely  gratuitous. 

Sur  exceptions  to  adjudication.  Opinion  delivered  March  18, 
1882,  by 

Hanna,  p.  J. — ^The  exceptions  to  be  considered  relate  to  the 
abatement  of  the  pecuniary  legacies,  which  it  is  urged  should  be 
awarded  in  full,  notwithstanding  the  insufficiency  of  the  general, 
personal  estate. 
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Testatrix,  inler  alia,  ordered  and  directed  her  executors  to  sell  at 
public  sale,  within  one  year  after  her  decease,  all  her  renmining  real 
estate,  consisting  of  the  premises  on  which  she  resided,  and  adjoining 
a  parcel  of  land  devised  to  her  niece  Frances ;  and  further  provided, 
that  all  her  "just  debts,  funeral  expenses,  collateral  inheritance 
and  other  governmental  taxes  whatsoever,  and  all  the  expenses  of 
settling  my  estate,  be  paid  out  of  tlie  money  arising  from  the  sale 
of  my  real  estate,  so  that  no  deductions  be  made  on  the  different 
legacies,  and  the  remainder  thereof  I  hereby  order  and  direct  my 
executors  to  invest,  and  the  interest  thereof  paid  half-yearly  to  my 
niece,  Frances  B.  Heim,  during  her  natural  life,"  etc. 

That  this  is  a  specific  devise  for  the  benefit  of  the  niece  of  testa- 
trix cannot  be  doubted :  Theobald  on  Wills,  110,  and  cases  cited ; 
BrmcrCs  Eataie,  1  Am.  Law  Reg.  120.  Therefore  the  devisee  cannot 
be  called  upon  to  contribute  towards  the  payment  of  the  legacies 
in  the  absence  of  an  express  or  clearly  implied  char^^e  on  the  land. 
While  it  is  evident  that  the  testatrix  mtended  that,  if  possible,  the 
pecuniary  legacies  should  be  paid  in  full,  by  exempting  them  from 
those  charges  and  expenses  which  the  law  casts  upon  the  fund  ap- 

f)licable  to  their  payment  and  the  taxes  ordinarily  payable  by  the 
egatees,  yet  we  must  presume,  unless  the  contrary  ap[>ear,  that 
testatrix  intended  to  conform  to  the  law.  and  set  apart  her  general 
personal  estate  not  specifically  disposed  of  for  the  payment  of  the 
legacies.  And,  it  must  also  be  assumed,  she  supposed  her  personal 
estate  ample  for  the  purpose.  As  said  by  Sharswood,  Chief-Justice, 
in  Fox^a  Appeal,  11  W.  N.  237,  reiterating  the  familiar  rule,  that 
"  every  will  is  to  be  construed  from  its  four  corners  to  arrive  at  the 
true  intention  of  the  testator."  After  a  careful  consideration  of  the 
will  in  the  present  case,  and  the  language  employed  by  testatrix, 
we  fail  to  discover  any  intention  to  charge  the  fund  r.  alized  from 
the  sale  by  the  executors  with  the  payment  of  any  portion  of  the 
pecuniary  legacies.  Testatrix  carefully  enumerates  the  subjects  of 
charge  upon  the  fund,  and  it  was  as  to  these  "that  no  deductions 
be  made  on  the  different  legacies."  If  she  contemplated  a  possible 
deficiency  in  her  personal  estate,  whereby  the  legacies  would  not 
be  paid  in  full,  it  was  not  diflBcult  also  to  provide  for  that  con- 
tingency. As  she  did  not,  we  must  conclude  such  was  not  con- 
templated by  her.  ^' Inclumo  vnim  est  exchisio  alteriiisy  Among  the 
bequests,  testatrix  bequeathed  to  Catharine  Kepple,  "  now  living 
with  me,  the  sum  of  two  hundred  dollars,  and  a  home  for  herself 
and  husband  on  the  premises  on  which  I  now  reside  for  three 
months  after  my  decease,  on  condition  of  taking  care  of  the  prem- 
ises and  the  {roods  left  thereon." 

This  it  will  be  observed  is  not  a  general  legacy,  but  a  testa* 
mentivry  gift  upon  a  valuable  consideration.  And,  upon  the  per- 
formance of  the  conditions,  the  legatee  is  not  a  mere  volunteer. 
Having  rendered  the  services,  and  for  three  months  taken  care  of 
the  premises  formerly  occupied  by  testatrix  "  and  goods  left  tiiere- 
on,"  the  legatee  is  entitled  to  her  legacy  without  abatement : 
Williams  on  Executors,  *1169;  Theobald  on  Wills,  621 ;  Gassman's 
Estate,  14  Phila.  308.  The  remaining  exceptions  are  dismissed, 
34  Vol.  15. 
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and  the  adjudication,  as  corrected  in  the  decree  filed  herewith,  is 
confirmed. 

A,  S.  L.  Shields,  R.  H.  Hinckley  and  Wm.  Rotch  Wister^  Esqs.,  for 
exceptants. 

J.  Alexander  Simpson,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  118.] 

Estate  of  Catharine  E.  Murphy,  deceased. 

A  sale  will  not  be  set  aside  by  the  Orphans'  Court  for  inadequacy  of  price  nnlea 
security  is  given  that  the  property  shall  bring  at  least  ten  per  cent,  more  at  a  re- 
sale. 

Sur  petition  to  vacate  decree  of  confirmation  of  a  sale  of  real 
estate.     Opinion  delivered  March  25,  1882,  by 

Ashman,  J. — This  case  was  submitted  upon  petition,  answer  and 
replication,  and  hence  presented  an  issue  of  fact  which  proj>erly 
called  for  the  production  of  testimony.  Assuming,  however,  what 
the  answer  denies,  that  the  petitioner  is  a  creditor  of  the  estate,  and 
therefore  entitled  to  a  hearing,  does  the  record  disclose  a  valid 
reason  for  vacating  the  decrees  confirming  the  sale  of  the  decedent's 
real  estate  ?  The  petitioner  proposes  to  guarantee  that  the  property 
on  a  resale  will  yield  a  sum  not  less  than  $4,000.  The  price  paid  by 
the  present  purchaser,  including  ground-rents  and  mortgage  and 
arrearages  thereon,  was  within  $200  of  that  amount,  and  the  margin 
will  be  material Iv  reduced  by  the  taxes  and  water  rent  for  two 
years,  which,  it  is  alleged,  are  still  due  and  unpaid.  We  have 
adopted  as  a  safe  rule  for  ordinary  cases  that  an  advance  of  at  least 
ten  per  cent,  over  the  price  realized  shall  be  proffered  and  secured 
before  a  sale  will  be  set  aside  for  inadequacy  of  price.  The  sum 
named  by  the  petitioner  is  too  far  below  this  rate  to  permit  us  to 
make  an  exception  in  his  favor.  The  petition  is  therefore  dis- 
missed. 

Thomas  P,  Judge,  Esq.,  for  petitioner. 

Edward  S.  Sat/res,  ]?sq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  128.] 

Estate  of  John  Livezey,  deceased. 

Where  there  is  a  gift  of  a  particular  interest  in  the  same  property,  antecedent  to  the 
gift  to  the  person  whose  death  is  spoken  of,  the  death,  in  the  absence  of  all  indica- 
tion of  a  contrary  intent,  is  construed  to  be  a  death  in  the  lifetime  of  the  first  taker, 
whether  subsequent  or  prior  to  the  death  of  the  testator.  * 

Sur  exceptions  to  adjudication.  Opinion  delivered  AprU  1, 
1882,  by 

Hanna,  p.  J. — In  Smith  on  Executory  Interests,  sec.  658,  we 
find  laid  down,  '*  that  where  there  is  a  gift  of  a  particular  interest 
in  the  same  property,  antecedent  to  the  gift  to  the  person  whose 
death  is  spoken  of,  the  death,  in  the  absence  of  all  indication  of  a 
contrary  intent,  is  construed  to  te  a  death  in  the  lifetipie  of  the 
first  taker,  whether  subsequent  or  prior  to  the  death  of  the  testator." 
And  the  rule  maintained  by  the  same  author,  in  sec.  662,  that 
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where  the  bequest  is  absolutely  to  the  person  whose  death  is  spoken 
of,  and  not  merely  the  interest  or  income,  with  a  gift  over  "  in  case 
of  the  death,  leaving  children,"  or  "  dying  unmarried  and  without 
issue,"  the  death  will  be  construed  to  mean,  not  a  death  generally  at 
some  time  or  other,  but  a  death  in  the  testator's  lifetime,  was  fol- 
lowed in  the  late  case  of  Mickley^a  Appeal^  11  Norris,  614.  The 
provision  in  the  codicil  giving  rise  to  the  present  controversy,  we 
think,  fully  falls  within  the  rule  first  quoted.  The  entire  estate  is 
bequeathed  and  devised  to  the  executors  in  trust  for  testator's  wife 
during  her  natural  life.  None  of  the  numerous  devises  and  be- 
quests take  effect,  with  the  exception  of  those  directed  to  be  paid 
out  of  the  income,  if  the  same  be  sufficient  after  providing  a  com- 
fortiible  maintenance  for  the  widow,  until  after  her  death,  in  which 
event  the  residuary  beguest,  of  course,  also  becomes  operative. 
The  widow  of  testator  is  now  deceased.  Then  it  is  further  pro- 
vided that  whatever  portion  of  the  residuary  estate  shall  come  to 
testator's  two  nieces  and  his  nephew,  Joseph,  shall  be  lield  in  trust, 
**  and  the  net  income  paid  to  each  respectively,  and  in  case  of  the 
death  of  either,  the  heirs  of  such  decedent  shall  receive  tlie  same, 
on  arriving  at  the  age  of  twenty-one  years,  that  the  parent  would 
have  taken."  It  will  be  observed  that  only  the  net  income  is  given 
to  the  legatees.  There  is  no  absolute  bequest.  And  the  intention 
of  testator  that  his  nieces  and  nephew  shall  enjoy  but  a  life-estate 
is  clear.  The  gift  over  is  to  their  children  on  arriving  at  a  lawful 
age,  as  it  is  evident  that  the  word  "  heirs  "  is  used  as  synonymous 
with  "  children,"  and,  therefore,  a  word  of  purchase  and  not  of 
limitation.  With  a  similar  meaning,  in  the  succeeding  paragraph, 
provision  is  made  for  the  death,  "  without  leaving  lawful  issue,  or 
child  or  children  to  survive  them,  and  attain  the  age  of  twenty -one 
years."  We  therefore  conclude  that  testator  had  in  contemplation 
a  definite  rather  than  an  indefinite  failure  of  issue :  Walker  vs. 
MiWgan,  9  Wright,  178 ;  Sheeiz's  Appeal,  2  P.  F.  Smith,  257 ;  Eobins 
vs.  Quinlivan,  29  Id.  333 ;  Anderson's  Shorswood  Prize  Essay,  17. 
But  it  is  also  maintained  that  the  remaining  residuary  legatee, 
testator's  nephew,  Thomas,  is  also  entitled  to  but  a  life-estate  in  the 
income  of  his  share.  He  is,  however,  omitted  from  the  clause 
creating  the  trust,  nor  is  any  language  used  to  qualify  the  prior 
absolute  bequest  to  him.  Parol  evidence  of  the  declarations  of  tes- 
tator respecting  his  intention  in  making  the  bequest  to  Thomas, 
and  to  aid  in  construing  the  language  of  the  codicil,  we  think,  was 
inadmissible,  but  admitting  it  was  properly  received,  it  does  not 
tend  to  change  the  conclusion  we  have  reached.  The  draughtsman, 
it  seems,  followed  the  instructions  of  testtitor,  and  embraced  in  the 
codicil  the  following  provision,  that,  "  in  the  event  of  the  death  of 
either  of  my  nephews  or  nieces  without  leaving  lawful  issue,  a  child 
or  children  to  survive  them  and  attain  the  age  of  twenty-one  years, 
then  the  share  of  such  nephew  or  niece,  I  direct  my  executors  to 
pay  from  the  principal  of  said  share,  $2,000  to  the  Emlen  Institute," 
etc.  And  **  all  the  remainder  of  said  shares,  if  any,  I  direct  my 
executors  and  the  survivor  to  distribute  amongst  such  charitable 
institutions  and  for  the  relief  of  the  needy  as  may  in  their  judg- 
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ment  seem  proper."  This  clause,  following  that  in  which  the  trust 
is  declared,  does  not  furnish  any  indication  of  testator's  intention 
to  modify  the  bequest  to  Thomas.  But  it  does  evince  an  inten- 
tion on  the  part  of  testator  to  dispose  of  the  share  bequeathed  not 
only  to  Thomas,  but  to  the  other  nephew  and  nieces,  "  in  the  event 
of  the  death  of  either."  Having  bequeathed  to  Thomas  his  share 
Absolutely,  in  the  absence  of  a  contrary  intent,  it  follows  that,  ap- 
plying the  rule  stated  by  Mr.  Smith,  «uj9ra,  testator  referred  to  the 
death  of  Thomas  in  the  lifetime  of  the  widow  ;  and  as  he  survived 
her,  he  is  entitled  to  his  share  of  the  residue  absolutely.  Tiie  be- 
quests to  the  charities  were,  therefore,  substitutionary  only,  and  in- 
tended to  take  effect  upon  the  failure  to  take  of  those  who  were  the 
principal  objects  of  testator's  bounty. 

If  there  is  an  immediate  gift  to  A,  and  a  gift  over  in  case  of  his 
death,  or  any  similar  expression  implying  the  death  to  be  a  con- 
tingent event,  the  gift  over  will  take  effect  only  in  the  event  of  A's 
death  before  the  testator :  Theobald  on  Wills,  483,  and  cases  cited ; 
Mickle^fs  Appeal,  supra.  But  as  a  rule,  where  there  is  a  gift  to  A 
indefinitely,  followed  by  a  gift  at  his  decease,  A  will  take  only  a 
life-estate.  And  if  the  gift  is  after  a  life-estate,  or  a  time  is  ap- 
pointed for  payment,  the  words  "  in  case  of  death,"  refer  to  death 
at  any  time  before  the  vesting  in  possession,  whether  before  or  atler 
the  testator:  Theobald  on  Wills,  484.  It  would  thus  seem  that  the 
death  of  the  nejphews  and  nieces  referred  to  a  death  prior  to  the 
period  of  distnbution.  In  that  event,  without  leaving  a  child  or 
children,  the  executors  should  distribute  their  shares  to  the  charities. 
Thus  the  testator  also  contemplated  that  his  executors  would  sur- 
vive the  legatees.  And  further,  as  showing  his  intention  that  his 
nephew,  Thomas,  should  take  his  share  absolutely,  in  the  succeed- 
ing codicil,  he  devises  to  him  in  fee  the  lot  of  ground  and  store- 
house therein  mentioned. 

Being  of  opinion  that  no  trust  is  declared  as  to  the  share  of 
Thomas,  and  he  is  entitled  absolutely  to  the  same,  the  exceptions 
are  sustained.  A  decree  will  be  prepared  by  counsel  in  accordance 
herewith. 

John  Dolman,  Escr,  for  exceptant. 

/.  Sergeant  Price,  Esq.,  for  accountants. 

D,  L,  Bvzby,  William  C  HannU  and  J.  /.  Barclay^  Esqs.,  for  the 
charities. 

[Leg.  Int,  Vol.  39,  p.  128.] 

Estate  of  Robert  Thompson,  deceased. 

Gambling  contract  in  stocks  not  intended  to  be  delivered  but  settled  for  only  in  dif- 
ferences— Such  a  contract  between  joint  principals,  collateral  to  that  with  the 
broker,  is  equally  incapable  of  enforcement. 

Sur  exceptions  to  adjudication.  Opinion  delivered  April  1, 1882, 
by 

Hanna,  p.  J. — The  claim  of  exceptant  is  in  effect  an  action  of 
assumpsit  to  recover  upon  an  account  stated  between  himself  and 
decedent,  the  amount  of  a  loss  arising  out  of  a  joint  speculation  in 
the  purchase  and  sale  of  stocks.     The  claimant  advanced  the  funds 
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required,  cash  and  railway  bonds  and  stocks,  and  the  purchases 
were  made  by  a  broker  employed,  neither  claimant  nor  decedent 
being  members  of  the  stock  exchange.  Objection  is  made  to  the 
claim  upon  the  ground  that  it  is  based  upon  an  illegal  consideration, 
and  therefore  not  recoverable.  That  it  arose  out  of  gambling  con- 
tracts in  stocks  never  intended  to  be  delivered,  but  settled  for  only 
in  differences,  and  according  to  the  law  in  this  State,  the  claimant 
has  no  right  of  action. 

If  this  were  a  suit  between  a  broker  and  his  principal  the  claim 
would  clearly  fall  within  the  line  of  cases  beginning  with  Brua^s 
Appeal^  5  P.  F.  Smith,  294,  and  ending  with  Dickcon  vs.  Thomas^  1 
Outerbridge,  278,  which  in  Biddle  on  the  Law  of  Stock  Brokers, 
page  308,  are  said  to  be  of  doubtful  **  authority  outside  of  Pennsyl- 
vania, or  any  length  of  time  in  that  State,  being  opposed  in  princi- 
ple to  all  the  decisions  both  of  the  English  courts,  and  of  every 
court  of  every  State  in  the  Union."  But  it  originated  in  conse- 
quence of  a  contract  or  agreement,  not  with  the  broker,  but  between 
the  parties  who,  as  to  him,  were  joint  principals.  Their  contract 
with  each  other  was  collateral  to  that  with  the  broker.  Now,  while 
it  may  be  considered  as  settled,  that  the  contract  with  the  broker 
was  illegal  and  void,  does  it  follow  that  the  collateral  contract,  for  the 
same  reason,  would  be  equally  incapable  of  enforcement?  The 
promise  of  decedent  was  to  pay  his  copartner  in  the  ventures  one- 
half  of  the  loss  resulting. 

From  the  cases  referred  to,  whenever  it  appears  that  no  shares  of 
stock  ever  actually  passed,  nor  were  intenaed  to  be  delivered,  and 
the  purchases  and  sales  were  fictitious,  being  represented  by  differ- 
ences settled  through  the  medium  of  the  clearing  house,  such  trans- 
actions are  but  mere  wagers,  and  will  not  be  recognized  by  the 
courts.  Here  the  parties  were  engaged  in  dealings,  although  not 
prohibited  by  statute,  and  therefore  ipso  facto  void,  but  which  are 
neld  to  be  contrary  to  public  policy,  immoral  and  mischievous  in 
their  results,  and  consequently  illegal.  We  are  therefore  unable  to 
discover  the  distinction  urged  between  this  case  and  the  cases  cov- 
ered by  the  authorities  thought  to  be  inapplicable,  and  accordingly 
dismiss  the  exceptions. 

Adjudication  confirmed. 

George  L,  Crawford^  Esq.,  for  exceptant. 

William  D,  Wetherilly  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  129.] 

Estate  of  John  H.  Jones,  deceased. 

When  an  executor's  account  shows  no  balance  on  hand,  the  court  will  not  proceed 
to  pass  upon  claims.  If  there  are  unconverted  assets,  a  subsequent  account  will  be 
filed,  ana  if  there  is  nothing  but  real  estate,  creditors  may  petition  for  its  sale. 
When  there  is  a  fund  obtained,  the  court  will  consider  the  manner  of  its  distribu- 
tion, \mi  not  before. 

Sur  exceptions  to  auditor's  report    Opinion  delivered  April  1, 
1882,  by 
Hanna,  p.  J. — It  is  unfortunate  that  the  learned  auditor  and 
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counsel  overlooked  the  well-settled  practice  of  the  court  in  the  set- 
tlement of  the  accounts  of  executors  and  administrators,  and  took 
upon  themselves  so  much  labor,  which,  for  the  present  at  least, 
must  be  considered  as  wholly  unnecessary  and  fruitless.  In  Estate 
of  John  Haviill,  36  Leg.  Intel!.,  p.  137,  we  indicated  the  course  to  be 
adopted,  not  only  upon  the  adyudication  of  accounts  by  the  court, 
but  also  by  auditors  appointed  at  the  request  of  the  parties.  If  no 
balance  appears  in  the  nands  of  the  accountant  for  diatribviwn,  after 
an  audit  and  adjustment  of  the  account,  the  auditing  judge  simply 
confirms  the  account,  either  as  filed  or  as  corrected  by  him,  and  an 
auditor  should  make  a  report  to  the  court  in  similar  form.  Should 
there  be  a  balance  of  unconverted  assets  found  to  be  still  in  the  cus- 
todv  of  the  executor  or  administrator,  his  duty  will  be  to  collect 
and  convert  the  same  into  money,  and  then  file  a  further  account. 
Or  should  there  be  real  estate  applicable  to  the  payment  of  debts, 
he  should  apply  for  an  order  of  sale,  and  after  a  sale  account  for  the 
moneys  realized.  Then  if  a  balance  appear,  to  be  distributed, 
claims  may  be  presented,  proved  and  adjudicated,  and  distribution 
awarded.  But  not  until  then.  A  balance  of  cash,  no  matter  how 
small,  and  even  if  obtained  by  a  surcharge  of  the  accountant,  or 
disallowance  of  credits  claimed,  is  sufficient  to  give  jurisdiction. 
The  creditors,  if  they  insist,  are  entitled  to  distribution,  even  if  but 
a  small  pro  rata  dividend  be  obtained ;  or  they  may  agree,  as  often 
is  the  case,  that  the  balance  be  retained,  and  accounted  for  there- 
after with  the  proceeds  of  other  real  or  personal  estate. 

The  account  in  the  present  instance  shows  a  balance  due  the  ex- 
ecutors of  moneys  expended  in  excess  of  their  receipts,  but  they 
still  have  on  hand  uncollected  assets  of  the  estate,  as  set  forth  in 
the  account.  The  duty  of  the  auditor  then  was  merely  to  "audit, 
settle  and  adjust"  the  account,  and  if  it  then  appeared  to  be  cor- 
rect, to  so  report.  But  as  stated,  if  upon  adjustment  he  ascertained, 
a  cash  balance  due  the  estate,  after  deducting  the  costs  and  expenses 
of  the  audit,  it  was  entirely  proper  to  receive  proof  of  claims  of 
creditors  or  distributees,  but  if  not,  it  must  be  postponed  until  a 
fund  be  brought  in  for  distribution. 

It  being  unnecessary  to  consider  the  exceptions,  they  will  be  sus- 
tained pro  forma,  as  in  HamiWs  Estate,  and  the  report  recommitted 
to  the  auditor  for  correction  and  restatement  of  the  account,  if 
necessary. 

Jerome  Cartxjy  /.  Howard  Gendell  and  Joseph  B.  Tovmsend,  Esqs., 
for  exceptants. 

Henry  C.  and  Edward  Olmstead,  Esqs.,  for  accountants. 

[Leg.  Int.,  Vol.  39,  p.  129.] 

Estate  of  John  T^cken,  deceased. 

When  a  testator  has  provided  that  his  survivini*  partner  may  parchase  his  interest  in 
the  husiness  at  the  valuation  ascertained  by  their  last  semi-annual  statement,  and 
he  elects  so  to  purchase,  he  cannot  vary  the  terms  of  the  sale  nor  can  any  one  in  in- 
terest complain  that  the  price  is  low.  'The  executor  is  bound  to  follow  the  exact 
•terms  of  the  will  in  making  such  a  sale,  and  in  no  other  way  can  be  avoid  the  dan- 
ger of  surcharge. 
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Sur  exceptions  to  adjudication.     Opinion  delivered  April  1,  1882, 

Hanna,  p.  J. — It  is  evident  from  the  will  and  aximitted  by  oil 
parties  that  it  was  the  wish  and  intention  of  testator  that  his  co- 
partner sliould  have  the  option  of  purchasing  his  entire  interest  in 
the  real  and  personal  esUite  of  the  firm  and  tne  business  carried  on 
by  it  at  the  date  of  his  death.  He  mentions  tlie  factory,  machinery, 
and  lot  of  ground  owned  and  occupied  by  the  firm.  And  as  further 
indicating  his  desire  of  permitting  his  copartner  to  become  sole 
owner  if  lie  should  so  desire,  provides  that  he  may  also  purchase 
"  my  interest  and  whatever  balance  may  be^lue  me  in  the  said  firm 
as  shown  upon  the  books  at  our  last  semi-annual  settlement  pre- 
vious to  my  decease."  It  thus  appears  that  testator  proposed  that 
his  surviving  partner  should  have  the  right  to  purcnase  not  only 
his  right  and  title  in  the  factory  property,  but  also  the  value  of  his 
interest  in  the  business,  including  any  balance  of  cash  found  due 
to  him  from  the  firm  at  the  last  semi-annual  settlement  of  tlie 
books.  He  seems  to  distinguish  between  his  undivided  right  and 
title  in  the  real  estate  and  machinery  in  the  factory,  and  his  interest 
and  balance  due  him  accruing  from  the  manufacturing  business, 
but  properly  considers  both  will  be  taken  into  account  in  ascertain- 
ing the  value  of  his  interest  and  balance  due  him  at  the  semi-annual 
settlement.  Then  as  if  anticipating  a  purchase  by  his  copartner, 
testator  specifically  directs  the  terms  of  payment  to  be  accepted  by 
the  executor,  by  providing  he  shall  accej)t  a  bond  and  mortgage  for 
fifty  thousand  dollars  secured  "  upon  the  factory  building,  machin- 
ery and  lot  of  ground,  and  part  of  my  interest  m  said  firm."  And 
for  the  "  balance  then  remaining  due  to  me  in  said  firm,  after  de- 
ducting the  said  sum  of  fifty  thousand  dollars,"  promissory  notes 
with  interest,  payable  every  six  months,  etc.,  etc.  The  will  is  dated 
November  20,  1880,  and  the  testiitor  died  November  29,  1880.  The 
last  semi-annual  settlement  of  the  partnership  accounts  was  had  on 
July  1, 1880,  whereby  it  appeared  that  the  interest  of  testator  in  the 
firm  amounted  to  the  sum  of  889,639.42.  Between  that  date  and 
his  death  he  had  withdrawn  from  the  firm  the  sum  of  87,070.05. 
The  surviving  partner  having  agreed  to  purchase  the  interest  of  tes* 
tator  in  the  firm,  the  question  then  arose  between  him  and  the  ex- 
ecutor, what  amount  was  he  to  pay  therefor.  This,  of  course,  is 
not  to  be  determined  by  this  court,  except  in  the  light  of  a  claim  by 
the  legatees  or  creditors  to  surcharge  account*int  with  what  they 
deem  the  value  of  testator's  interest  in  the  firm,  should  he  dispose 
of  the  same  below  its  appraised  vylue  or  that  fixed  by  testator,  or 
on  the  other  liand,  upon  the  objection  by  them  to  a  credit  claimed 
for  a  loss  ui)on  the  appraisement,  or  any  diflerence  between  the 
value  thus  ascertained  and  the  amount  realized  from  the  purchaser. 
It  appears,  however,  that  accountant  and  the  surviving  partner  con- 
summated the  sale  according  to  the  provisions  of  the  will  for  the 
price  fixed  at  the  semi-annual  settlement  of  the  books  of  the  firm 
m  July,  1880,  reserving  the  question  whether  the  sum  of  87,070.05 
should  have  been  included  therein.  Accountant  has  the  notes  of 
the  surviving  partner  for  this  amount,  and  the  [)oint  in  controversy 
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will  be  considered  by  us,  as  if  upon  a  claim  to  surcharge  him  there- 
with. The  question  is  to  be  solved  by  ascertaining  the  intention 
of  testhtor.  What  price  did  he  intend  his  copartner  to  pixy  for  his 
interest  in  the  business?  The  value  as  ascertained  on  July  1, 1880, 
or  the  value  and  whatever  balance  remained  due  to  him  from  the 
firm  at  the  date  of  his  death  ?  We  think  the  will  itself  furnishes 
the  answer  to  the  inquiry  and  clearly  expresses  the  intention  of  tes- 
tator. His  right  to  hx  a  value  upon  his  interest  in  the  firm  and  to 
give  his  copartner  the  option  of  purchasing  at  that  price  cannot  Imj 
questioned.  He  exercised  that  right,  indicated  the  price  at  which 
his  executor  might  sell  to  the  copartner,  and  if  the  latter  elected  to 
purchase  he  cannot  com))lain  that  the  sum  named  by  testator  is  an 
excessive  valuation,  or  that  any  deduction  should  be  made  there- 
from. The  executor  has  no  discretion ;  nor  can  the  court  construe 
the  meaning  of  testator  to  be  otherwise  than  has  been  expressed  by 
him-  in  no  ambiguous  language.  It  was  easy  for  him  to  say  that 
the  price  to  be  paid  should  be  the  amount  of  his  interest  and  bal- 
ance due  him  at  the  time  of.  his  death  ;  but  he  did  not,  and  esti- 
mated its  value  as  of  the  last  semi-annual  settlement  prior  to  his 
death.  Now  if  his  copartner  desires  to  become  a  purchaser  we  do 
not  see  any  reason  why  he  should  not  pay  the  price  indicated  by 
testator.  If  he  accepts  the  proposition  made  to  him  by  tlie  will  it 
must  be  in  its  entirety.    He  cannot  accept  part  and  reject  part 

The  exceptions  are  dismissed  and  adjudication  confirmed, 

Joseph  C.  Ferguson,  Esq.,  for  exceptant. 

Edward  Olrmtead^  Esq.,  contra. 

[Lei?.  Int.,  Vol.  39,  p.  129.] 

In  re  Will  of  Sarah  A.  Gibson,  deceased. 
Issue  granted  where  evidence  of  testamentary  capacity  is  contradictory. 

Sur  appeal  from  register  and  demand  for  issue.  Opinion  deliv- 
ered Apnl  1,  1882,  by 

Hanna,  p.  J. — The  evidence  in  this  case  is  so  conflicting  respect- 
ing the  testamentary  capacity  of  decedent  at  the  date  of  the  exe- 
cution of  the  alleged  will  that  we  think  the  issue  demanded  should 
be  granted.  There  does  not,  however,  appear  any  evidence  of  un- 
due influence.  The  will  was  prepared  by  counsel,  at  the  request  of 
decedent,  from  directions  received  from  her,  afterwards  read  to  her, 
was  approved  by  her,  and  executed  in  the  presence  of  counsel,  wlio, 
with  a  neighboring  physician,  became  the  subscribing  witnesses- 
It  seems  to  have  been  the  free  and  voluntary  act  of  tlie  decedent 
And  there  is  not  the  slightest  indication  that  any  of  the  provisions 
of  the  will  were  made  in  consequence  of  the  request,  suggestion  or 
interference  of  any  of  the  legatees.  If  this  was  the  sole  subject  of 
inquiry  we  would  have  no  hesitation  in  dismissing  the  appeal.  But, 
as  stated,  the  testimony  of  the  witnesses  as  to  the  condition  of  mind 
of  decedent,  both  prior  to  and  at  the  date  of  the  will,  is  so  contra- 
dictory, giving  rise  to  the  suspicion,  not  only  of  prevarication,  but 
wilful  perjury,  such  an  issue  of  fact  is  presented  as  should  properly 
be  determined  by  the  verdict  of  a  jury.    We  cannot  pass  upon  the 
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credibility  of  the  witnesses,  as  a  general  rule,  although  it  is  well 
settled  tliat  the  demand  for  an  issue  may  be  determined  upon  the 
weight  of  the  evidence.  In  view  of  what  has  been  lately  reniorked  bv 
Justice  Green,  in  Wilstm^s  Appeal,  39  Leg.  Intell.  110,  notwithstand- 
ing the  opinion  we  may  entertain  that  no  undue  or  improper  influ- 
ence was  exercised  over  the  mind  of  decedent,  or  in  the  procurement 
of  the  execution  of  the  alleged  testamentary  paper,  and  although 
no  evidence  was  submitted  by  contestjints  upon  the  question,  we 
do  not  think  it  wise  to  limit  the  inquiry  to  either  issue  singly,  but 
remit  the  whole  subject  to  a  jury. 

Petition  granted,  appeal  sustained  and  issues  awarded.  The  form 
thereof  to  be  submitted  in  the  final  decree  to  be  prepared  by  coun- 
sel. 

Richard  P,  White,  Esq.,  for  contestant. 

William  A.  Nichols,  Esq.,  for  proponents. 

[Leg.  Int,  Vol.  39,  p.  129.] 

Estate  of  Mary  R.  Cox,  deceased. 

A  direction  in  a  will  in  the  following;  language,  "  I  wish  my  annt,  E.  M.  E.,  to  take 
cbaree  of  my  children,  and  to  receive  annually  from  my  estate  for  her  services 
$500,  will  be  construed,  in  the  absence  of  any  apparent  intention  to  the  contrary, 
to  mean  that  both  the  care  of  the  children  and  the  payment  of  the  annuity  are  to 
cease  when  the  children  attain  their  majority. 

Sur  exceptions  to  adjudication.  Opinion  delivered  April  1, 
1882,  by 

Ashman,  J. — The  question  in  this  case  is  not  whether  the  gift  of 
$500  annually  to  the  aunt  for  services  in  caring  for  the  children  of  the 
testatrix  was  upon  a  condition  precedent  or  subsequent,  nor  is  it 
analogous  to  the  insUmce  of  a  gift  to  an  executor  in  his  official 
character.  If  it  were  of  a  gross  sum  it  might  be  held  that  any  act 
by  which  the  legatee  signified  her  acceptance  of  the  trust  would  be 
a  performance  of  the  condition,  and  would  therefore  entitle  her  to 
the  gift:  Williams  on  Executors,  1285.  Her  receipt  of  the  legacy 
and  a  subsequent  refusal  to  perform  the  condition  would  be  perhaps 
ground  for  a  suit  by  the  children  :  Gridley  vs.  Gridley,  24  N.  Y.  130; 
Felch  vs.  Taylor,  13  Pick.  133 ;  Lobach's  Case,  6  Watts,  167.  And 
her  death  after  acceptance  but  before  performance  of  the  trust 
would  make  the  gift  absolute  :  Williams  on  Executors,  1624.  She 
has,  however,  fully  performed  the  services  required  by  the  will,  and 
has  received  therefor  the  annual  sum  of  $500,  and  the  single  point 
for  determination  respects  the  continuance  of  the  legacy.  The 
exceptants  contend  that  the  annuity  was  for  no  defined  period 
and  was  therefore  for  life.  In  our  opinion,  the  will,  read  as  a  whole, 
refutes  this  theory,  and  is  susceptible  only  of  the  interpretation  put 
upon  it  by  the  auditing  judge.  The  testatrix  gave  by  apt  words 
annuities  to  different  legatees,  and  directed  that  in  all  instances 
they  should  cease  at  the  death  of  the  annuitants.  The  bequest  to 
her  aunt  was  as  follows :  "  I  wish  my  aunt,  Emma  M.  Emlen,  to 
take  charge  of  my  children,  and  to  receive  annually  from  my  estate 
for  her  services  $500."  She  then  gave  to  her  said  aunt  and  to 
Emily  Chapman,  another  aunt,  $500  each,  and  in  her  codicil  pro- 
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vided  that  if  the  fund  should  not  be  suflBcient  to  cover  the  annuities 
and  legacies  named  in  her  will,  a  deduction  should  be  made  pro 
rata  in  all  the  sums  mentioned  therein,  except  those  left  to  Mrs. 
Emlen,  Mrs.  Chapman,  and  three  annuitants  whom  she  specified. 
The  exception  in  favor  of  Mrs.  Emlen  and  Mrs.  Chapman  clearly 
related  to  the  legacies  of  $500  to  each,  and  was  wholly  unnecessary 
as  to  the  legacy  given  in  payment  of  services,  which  could  not 
be  the  subject  of  abatement.  The  charge  of  the  children  must  be 
deemed  to  terminate  with  their  minority  {Badham  vs.  Mee^  1  Rus8. 
&  Myl.  631),  and  the  annuity  which  was  given  in  payment  of 
services  connected  with  that  charge  ceased  when  the  services  were 
no  longer  required. 

Exceptions  dismissed. 

George  Emlen  and  Charles  S.  PancoaMy  Esqs.,  for  exceptants. 

r.  B,  Prosaer,  Willixim  E,  Littleton  and  WUliam  Wynne  Wister,  Jr^ 
Esqs.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  129.] 

Estate  of  Louisa  H.  Klein,  deceased. 

The  jarisdiction  of  the  Orphans'  Court  extends  to  cases  where  a  surviving  husband 
seeks  to  enjoin  his  judgment  creditor  from  levying  on  the  property  of  his  deceased 
wife. 

Sur  petition  for  injunction.  Opinion  delivered  April,  1,  1882,  by 
Ashman,  J. — Tiie  demurrer  filed  by  the  judgment  creditor  of  the 
husband  admits  the  truth  of  the  allegation  in  the  petition  that  the 
property  levied  upon  belongs  to  the  estate  of  the  deceased  wife. 
The  power  of  a  court  of  equity  to  enjoin  against  a  sale  under  such 
a  levy  was  distinctly  asserted  in  Hanter^s  Appeal,  4  Wright,  94,  and 
its  jurisdiction  was  referred  to  the  act  of  June  16,  1836,  sec.  13  of 
which  provided  for  the  prevention  or  restraint  of  acts  contrary  to 
law  ana  prejudicial  to  the  interests  of  the  community  or  the  rights 
of  individuals.  That  act  applied  only  to  the  Supreme  Court  and 
the  Court  of  Common  Pleas.  By  tlie  act  of  May  19,  1874,  the 
Orphans*  Court  was  authorized  to  issue  writs  in  the  nature  of  writs 
of  injunction  to  prevent  "  acts  contrary  to  law  or  equity,  prejudicial 
to  property  over  which  they  shall  have  jurisdiction."  The  limits 
within  which  the  power  therein  conferred  may  be  exercised  are 
narrower  than  those  which  are  assigned  by  the  former  act  to  the 
Common  Pleas,  but  the  authority  of  the  case  cited  to  bind  us  in 
the  facts  which  are  disclosed  by  this  record  is  not  lessened  by  the 
variation.  No  act  can  be  more  emphatically  contrary  to  law  than 
a  levy  by  the  creditors  of  a  husband  upon  property  which  the 
married  woman's  acts  declares  shall  not  ne  subject  to  such  a  levy. 
Under  the  reasoning  in  Hunter^ s  Appeal,  it  is  not  necessary  to  in- 
quire whether  the  act  thus  prohibited  by  law  is  also  prejudicial  to 
property,  because  we  may  not  impute  to  the  legislature  the  folly  of 
forbidding  an  act  which  is  harmless.  The  answer  of  the  sheriff 
sets  up  that  he  is  liable  to  the  process  of  the  Common  Pleas  for 
contempt  in  not  executing  the  peremptory  order  to  sell,  which  fol- 
lowed the  refusal  of  the  plaintiff  to  file  the  narr  and  bond  under 
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the  rule  to  interplead.  But  a  suflBcient  protection  for  that  officer 
will  be  found  in  the  injunction  of  a  court  of  competent  jurisdic- 
tion, staying  the  order.  The  necessity  for  the  intervention  of  equity 
in  this  case  is  apparent  when  we  consider  that  the  feigned  issue  was 
framed  to  test  the  ownership  of  property  which  the  demurrer  now 
confesses  to  be  in  the  wife. 

The  demurrer  is  overruled  and  leave  is  granted  to  answer,  the  in- 
junction meanwhile  to  continue. 

W.  A,  Husband^  Esq.,  for  petitioner. 

William  Gorman  and  Charles  Gilpin,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  89,  p.  129.] 

Estate  of  Martin  Power,  deceased. 

An  executor  who  has  converted  a  |K)rtion  of  the  estate  to  his  own  nse  with  the  con- 
sent of  his  colleague  is  a  competent  witness  against  the  estate  of  the  latter  upon 
that  point,  for  the  reason  that  his  testimony  consists  of  admissions  against  his  in- 
terest. 

Sur  exceptions  to  auditor's  report.  Opinion  delivered  April  1, 
1882,  by 

Ashman,  J. — The  bank-book  which  was  produced  and  identified 
before  the  auditor  showed  a  deposit  of  moneys  of  the  estate 
amounting  to  $3,524.45,  in  the  joint  names  of  the  executors.  This, 
of  itself,  as  proof  of  a  joint  receipt  of  trust  funds,  was  sufficient  to 
charge  the  estate  of  the  deceased  executor  with  the  balance  ad- 
judged to  be  due  on  the  settlement  of  the  account  filed  by  the 
defaulting  coexecutor.  The  auditor,  however,  rested  the  responsi- 
bility of  that  estate  upon  the  testimony  of  the  surviving  executor. 
This  was  to  the  effect  that  the  latter,  about  four  montlis  after  the 
testator's  death,  borrowed  from  the  testator's  estate  $1,000,  for  the 
avowed  purpose  of  using  it  in  his  own  business.  The  check  was 
drawn  by  both  executors,  and  the  note  of  the  borrower  for  the 
amount  of  the  loan  was  given  to  liis  coexecutor  as  security.  The 
latter  died  in  June,  1876,  without  having  called  for  the  return  of 
the  money  to  the  estate,  and  soon  afterwards  the  surviving  executor 
became  insolvent.  If  the  witness  was  competent  it  is  hardly 
necessary  to  discuss  the  effect  of  his  testimony  in  fixing  the  liability 
of  the  deceased  executor.  The  rule  of  responsibility  was  laid  down 
by  Toller,  in  his  Treatise,  p.  375,  and  repeated  in  Williams  on  Ex- 
ecutors, vol.  3,  p.  1822,  in  these  words :  **  Where  by  any  act  done 
by  one  executor,  any  part  of  the  estate  comes  to  the  hands  of  his 
coexecutor,  the  former  will  be  answerable  for  the  latter  in  the  same 
manner  as  he  would  have  been  for  a  stranger  whom  he  had  intrusted 
to  receive  it."  Trustees  are  said,  by  Judge  Story,  to  be  responsible 
"only  for  their  own  acts  and  not  lor  the  acts  of  each  other,  unless 
they  have  made  some  agreement  by  which  they  have  expressly 
agreed  to  be  bound  for  each  other,  or  they  have,  by  their  voluntarv 
co-operation  or  connivance,  enabled  one  or  more  to  accomplish 
some  known  object  in  violation  of  the  trust:"  Eq.  Jur.,  §  1280. 
There  can  be  no  doubt  of  the  application  of  these  rules  in 
their  utmost  severity  to  the  case  of  an  executor  who  knowingly 
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assists  his  coexccutor  to  appropriate  to  his  own  use  the  funds  of  the 
trust.  The  competency  of  the  witness  was  assured  by  the  fact  that 
his  statements  were  against  his  interest.  Tliey  were  not  merely  a 
confession  of  indebtedness  to  the  decedent's  estate,  but  of  larceny 
as  bailee,  and,  while  they  fastened  a  liability  upon  the  estate  of  the 
deceased  executor,  they  in  no  degree  lessened  the  extent  of  his  own 
responsibility  for  the  loss.  The  act  of  1869,  as  an  enabling  act, 
might  enlarge  but  could  not  diminish  the  competency  of  a  witness 
who  would  thus  clearly  have  been  eligible  before  its  passage ;  and 
this  view  was  held  by  the  exceptant,  who  now  objects  to  the  testi- 
mony, when  she  applied  for  an  attachment  against  the  defaulting 
executor  upon  the  strength  of  his  admissions. 

We  are  of  opinion  that  upon  this  and  the  points  covered  by  the 
remaining  exceptions,  the  auditor's  conclusions  were  correct,  and 
we  therefore  dismiss  the  exceptions  to  his  report. 

F.  W,  Patten,  H.  F.  Hepburn,  A,  S.  L.  Shields  and  R  P.  Decherty 
Esqs.,  for  exceptant. 

[Leg.  Jnt,  Vol.  39,  p.  129.] 

Estate  of  Richard  Barney,  deceased. 

To  take  a  case  out  of  the  statute  of  limitations,  there  need  be  no  express  prornise 
to  pay,  but  there  must  be  a  clear  and  definite  recognition  of  the  debt,  with  the 
amount  named  or  so  referred  to  as  to  be  capable  of  ascertainment.  The  ac- 
knowledgment must  be  so  distinct  and  expressive  as  to  )>recludo  hesitation  as  to 
the  debtor's  meaning  and  ns  to  the  particular  debt  to  which  it  applies,  and  it  most 
be  made  to  the  creditor  himself  or  his  known  agent. 

Sur  exceptions  to  adjudication.  Opinion  delivered  April  1, 
1881,  by 

Penrose,  J. — The  indebtedness  which  is  the  subject  of  the  excep- 
tions having  arisen  in  or  prior  to  1872,  more  than  six  years  before 
the  decedent's  death,  which  occurred  in  January,  1881,  the  only 
question  is  as  to  the  sufficiency  of  the  evidence  relied  upon  to  re- 
move the  bar  of  the  statute  of  limitations. 

The  claim  as  presented  embraced  four  separate  and  distinct  sub- 
jects— board  furnished  to  decedent's  wife ;  moneys  paid  for  medical 
attendance  during  her  last  illness ;  moneys  paid  for  her  funeral  ex- 
penses ;  and  moneys  loaned  to  ])ay  rent. 

The  evidence,  which  was  confined  to  the  claim  for  board  and 
funeral  expenses,  was  to  the  effect  that  decedent's  wife  went  to 
board  with  the  claimant,  whose  wife  was  her  reputed  granddaughter, 
^'aboiU  March  5,  1866,"  under  a  contract  to  pay  81  per  week;  and 
that,  with  an  intermission  of  ^'  about  a  year,"  she  was  there  until 
her  death  in  June,  1872.  The  claimant  resided  in  Baltimore;  the 
funeral  was  from  liis  house,  and  the  undertaker's  bill,  amounting  to 
about  $50,  was  paid  by  him.  A  week  or  ten  days  afterwards  the 
decedent  called  "  and  promised  to  pay  the  funeral  expenaesy  "  I 
heard,"  said  tlie  witness,  "  Mrs.  Weeks  say  two  or  three  times  to 
Mr.  Barney  (the  decedent)  that  Mr.  Weeks  would  like  to  have  his 
money,  and  Mr.  Barney  told  her  that,  as  soon  as  he  got  able,  he 
would  pay  it.  Mr.  Barney  came  there  after  that  in  October,  1875, 
on  a  visit,  when  I  was  still  living  there,  and  I  saw  him  pay  Mrs. 
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Weeks  $10.  He  then  said  to  Mr.  Weeks  that  he  wanted  to  pay 
the  money^  but  was  not  able  to  do  it  then,  but  would  at  some  future 
time.  He  said  :  *If  I  don't  pay  you  before  I  die,  I  will  fix  it  so  I 
can  pay  you  after  I  die.'  He  was  never  there  after  that,  so  far  as  I 
know.  He  wrote  a  letter  after  that.*'  This  letter  having  been 
l)roved  to  have  been  lost,  the  witness  continued :  **  In  it  he  said 
that  he  guessed  the  reason  they  had  treated  him  so  cool  was  on 
(iccount  of  the  bill,  but  they  need  not  worry,  for  he  certainly  Avould 
pay  the  bill,  or  make  some  provision  for  it." 

Another  witness,  a  son  of  the  claimant,  testified  substantially  to 
the  same  effect  as  to  the  contents  of  the  letter,  and  swore  also  that 
on  another  occasion  in  the  fall  of  1875,  when  he  had  asked  the  de- 
cedent, whom  he  knew  as  his  grandfather,  for  a  birth-day  present, 
he  had  replied  (neither  the  claimant  nor  his  wife  being  present) 
that  he  owed  claimant  "  a  hill,^^  and  when  that  was  paid  he  would 
make  presents  to  all  the  family. 

There  was  no  further  evidence. 

Whether  the  "  bill  "  thus  referred  to  was  that  for  board,  for  medi- 
cal attendance,  for  funeral  services,  or  for  money  loaned,  it  is  im- 
possible to  say ;  though  the  natural  import  of  the  testimony  is  that 
the  bill  of  the  undertaker,  paid  by  the  claimant,  was  intended. 
His  failure  to  pay  this  would  entirely  justify  the  "  coolness " 
spoken  of  in  his  letter;  and  no  other  bill  than  it  appears  in  the 
case.  Certainly,  so  far  as  tlie  evidence  discloses,  no  bill  for  board 
had  ever  been  rendered ;  nor  was  the  amount  mentioned  or  ascer- 
tained in  the  decedent's  lifetime;  while  even  now  the  period  for 
which  the  board  was  furnished  is  not  defined  with  clearness  and 
precision. 

To  take  a  case  out  of  the  statute  of  limitations  it  is  well  settled 
that  while  there,  need  be  no  express  promise  to  ])ay,  there  must  be 
a  clear  and  definite  recognition  of  the  debt,  with  the  amount  eitlier 
named  or  so  referred  to  as  to  be  capable  of  ascertninment.  The 
acknowledgment  must  be  "  so  distinct  and  expressive  as  to  preclude 
hesitation  as  to  the  debtor's  meaning,  and  as  to  the  particular  debt 
to  which  it  applies  ;  "  and  it  must  be  made  to  the  creditor  liimself 
or  to  his  known  agent:  Palmer  vs.  Gillespie,  38  Leg.  Intell.  277; 
Wesner  vs.  Stein,  38  Leer.  Intell.  459,  s.  c.  1  Outerbridge,  322 ;  Miller 
vs.  Baschore,  2  Norris,  356;  Gilkyson  vs.  Larue,  6  W.  &  S.  217. 

The  testimony  adduced  by  the  claimant  did  not  reach  the  re- 
quired standard,  and  his  claim  should  have  been  disallowed. 

The  exceptions  are  therefore  sustiiined,  and  the  balance  shown 
by  the  account,  after  the  deduction  of  the  expenses  allowed  by  the 
adjudication,  awarded  pro  rata  to  the  legatees,  viz.,  to  Rachel  Ann 
Smith,  8554.71,  and  to  Annie  Smith,  $61.63. 

John  D,  Leicis,  p]sq.,  for  exceptants. 

A.  B,  Shearer,  Esq.,  contra. 
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[Leg.  Int.,  Vol.  89,  p.  129.] 

Estate  of  John  F.  McMulijx,  deceased. 

The  Orphans*  Court  cannot  nilow  a  widow  her  exemption  out  of  property  whieh  !■ 
in  the  hamls  of  the  sheriff  under  a  levy  made  in  the  decedent's  lifetime  upon  a 
judgment  in  which  he  waived  his  exemption. 

Sur  exceptions  to  widow's  claim.  Opinion  delivered  April  1, 
1882,  by 

Penrose,  J. — The  property  which  we  are  asked  to  set  apart  for 
the  widow,  being,  at  the  time  of  her  husband's  death  and  now,  in 
the  custody  of  the  sheriff,  under  a  levy  in  his  lifetime  upon  a  judg- 
ment in  which  the  right  of  exemption  was  waived,  it  is  clear  that 
we  cannot  prant  her  petition.  If  she  has  any  right  beyond  that 
conferred  upon  her  by  the  act  of  February  24,  1834,  §  33,  requiring 
the  surplus  proceeds  of  an  execution  to  be  paid  to  tlio  executor  or 
administrator  of  a  deceased  debtor,  this  court  is  not  the  place  in 
which  to  assert  it. 

Petition  dismissed. 

jff.  B,  Freeman,  Esq.,  for  petitioner. 

R.  C,  Wimhip  and  a.  /.  Tenery  Esqs.,  for  exceptants. 

[Leg.  Int.,  Vol.  39,  p.  159.1 

Estate  of  Mary  Shields,  deceased. 

A  lejracy  to  the  "  Institution  for  the  Blind  of  Philadelphia"  was  claimed  by  the  "  Penn- 
sylvania Institution  for  tlie  Instruction  of  the  Blind  "  and  by  the  "  Industrial  Home 
for  Blind  Women."  It  appearing  that  the  testatrix  was  a  visitor  and  constant  con- 
tributor to  the  latter  place  and  well  aware  of  its  corporate  name,  having  often  en- 
tered it  in  her  private  books,  the  legacy  was  awarded  to  the  former,  the  correct  title 
of  which  more  closely  resembled  the  expression  used  in  the  will. 

Sur  exceptions  to  adjudication.  Opinion  delivered  April  22, 
1882,  by 

Hanna,  P.  J. — Whether  testatrix,  in  the  bequest  to  "The  Institu- 
tion of  the  Blind  of  Philadelphia,"  contemplated  **  The  Pennsyl- 
vania Institution  for  the  Instruction  of  the  Blind,"  or  "The  Indus- 
trial Home  for  Blind  Women"  as  the  beneficiary,  is  solely  a  ques- 
tion of  fact.  And  neither  institution  being  correctly  designated,  her 
intention  is  to  be  ascertained  from  the  evidence.  Her  acte  and  dec- 
larations previous  to  and  cotemporaneous  with  the  making  of  the 
will,  constitute  the  best  evidence,  and  that  which  is  alone  admis- 
sible to  explain  and  remove  the  ambiguity  arising  from  the  lan- 
guaGje  employed. 

The  first-named  institution  is  popularly  known  and  designated 
for  the  sake  of  conciseness,  even  by  its  officers  and  managers,  as 
"  The  Institution  for  the  Blind."  Its  organization  dates  back  many 
years,  and  it  has  not  only  a  city  but  State  and  national  reputation. 
It  is  one  of  the  public  charities,  fostered  by  the  commonwealth. 
Being  thus  so  well  known,  it  is  not  strange  that  it  is  familiarly  des- 
ignated as  "  The  Institution  for  the  Blind,"  or,  in  still  more  common 
)3arlance,  as  "  The  Blind  Asylum."  On  the  other  hand,  the  founda- 
tion of  the  home  exclusively  for  blind  women,  is  of  comparatively 
recent  date.    The  testatrix,  for  a  series  of  years,  had  been  an  annual 
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subscriber  toward  its  maintenance,  and  possessed  an  accurate  knowl- 
edge of  its  corporate  title.  This  is  apparent  from  entries  in  her 
1  land  writing  in  a  personal  expense  book,  wherein  she  included  dis- 
bursements for  benevolent  objects,  and  subscriptions  to  religious 
and  charitable  societies  in  which  she  was  interested.  But  twice  in 
eleven  years  she  incorrectly  makes  use  of  the  title  "  Home  for  tlie 
Blind,"  while  in  every  other  instance  employs  the  name  *'  Industrial 
Home  for  Blind  Women."  From  tliis  and  other  facts  developed,  it 
cannot  be  doubted  that  testatrix  was  well  informed,  not  only  of  the 
distinctive  title,  but  the  purposes  of  this  deserving  charitv.  And 
if  it  was  her  intention  to  include  it  as  one  of  her  residuary  legatees, 
it  would  seem  most  natural  she  would  indicate  that  intention  in  the 
same  clear  and  unmistakable  manner  in  which  she  had,  during 
many  years,  recorded  her  contributions.  But,  on  the  contrarv, 
when  she  furnishes  her  counsel  with  a  draft  of  her  interided  will,  in 
her  own  handwriting,  she  indicates,  as  an  object  of  her  beneficence, 
"  The  Institution  for  the  Blind." 

In  the  absence  of  any  statements  and  declarations  of  testatrix,  or 
other  equally  satisfactory  evidence  of  her  intention  that  "  The  In- 
dustrial Home  for  Blind  Women  "  was  the  charity  intended  by  her 
as  the  object  of  her  bountv,  and,  instead  of  using  its  corporate  title 
with  which  she  was  familiar,  employed  a  name  which  by  common 
usa^e  had  become  to  be  generally  applied  to  another  and  different 
institution,  to  indicate  that  intention,  we  must  reach  the  same  con- 
clusion as  the  auditing  judge.  We  think  the  evidence  fully  sustains 
his  finding,  that  "The  Pennsylvania  Institution  for  the  Instruction 
of  the  Blind  "  was  in  the  mind  of  testatrix  as  one  of  her  residuary 
legatees.  And  although  inaccurately  described  was  intended  in  the 
use  by  her  of  the  name  "  Institution  for  the  Blind."  After  a  con- 
sideration of  all  the  testimony,  including  that  submitted  as  after 
discovered,  we  see  no  reason  to  disturb  the  finding  of  the  auditing 
judge.  All  the  facts  have  been  carefully  considered  by  him,  and 
his  conclusion,  like  the  verdict  of  a  jurv,  should  not  be  set  aside 
unless  clear  error  be  made  to  appear :  McCkmnelVa  Appeal,  1  Outer- 
bridge,  31. 
The  exceptions  are  dismissed,  and  adjudication  confirmed* 
K  H,  Sharpless  and  George  Junkin,  Esqs.,  for  exceptants, 
John  Cadwalader  and  George  W,  Thorn,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  169.] 

Estate  of  Henry  Johnson,  deceased. 

When  land  is  sold  under  a  decree  of  the  Orphans'  Conrt  subject  to  a  mortgage,  the 
representative  of  the  estate  who  ha.^  stood  oy  in  silence  while  the  auctioneer  an- 
nounced that  it  would  be  sold  clear  of  incumbrunces  will  not  be  permitted  to  use  the 
powers  of  the  court  to  compel  the  purchaser  to  take  the  pro|)erty  according  to  the 
terras  of  the  decree.  If  the  price  bid  is  its  fair  value,  the  amouiit  of  the  mortgage 
may  be  deducted  from  it,  and  the  contract  enforced  as  modified. 

Sur  petition  to  enforce  compliance  with  terms  of  sale.  Opinion 
delivered  April  29,  1882,  by 

Ashman,  J. — We  do  not  propose  to  dispute  the  technical  accuracy 
of  the  petitioner's  argument.    A  sale  by  order  of  the  Orphans'  Court 
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is  a  judicial  sale  which  does  not  affect  the  lien  of  a  first  mortgage, 
and  its  terms,  as  fixed  by  the  decree,  cannot  be  varied  by  the  acts 
of  the  parties,  who  are  only  the  instruments  of  the  court.  Knowl- 
edge of  these  elementary  rules  will  be  imputed  to  ever}^  buyer.  But 
the  law,  which  applies  the  maxim  caveat  emptor  to  the  buyer,  pre- 
sumes that  its  decree  will  be  respected  by  the  seller.  Hence  the 
latter  will  seek  with  bad  grace  relief  from  equity,  on  the  plea  that  he 
has  complied  with  the  forms  of  the  law  while  he  has  violated  its  spirit. 
Yet  that  is  the  case  of  this  petitioner.  He  was  present  and  assented 
by  his  silence  to  the  announcement  at  the  sale  that  the  property 
would  be  sold  free  of  encumbrance.  It  is  true  that  on  the  books  of 
the  auctioneer  the  purchaser  signed  an  agreement  by  which  he 
bound  himself  to  the  terms  of  sale  as  prescribed  by  the  decree,  and 
that  after  the  sale  had  been  confirmed  he  refused  to  accept  a  deed 
which  correctly  recited  those  terms.  But  until  the  deed  was  pre- 
sented he  had  no  reason  to  suppose  that  an  error  had  been  made. 
His  negligence  in  signing  an  agreement  which  he  had  not  read 
might  preclude  him  from  relief  if  he  were  now  the  petitioner.  But 
the  party  who  sets  up  negligence  on  his  part  was  himself  its  author. 
In  such  a  case  we  have  the  authority  ot  a  very  recent  decision  for 
saying  that  a  decree  for  specific  performance  will  never  be  made 
against  a  vendee  where  he  is  able  to  show  any  circumsUmces  which 
would  make  it  unconscionable :  Mitchell  vs.  SteinmetZy  1  Out.  251. 
The  facts  there  differed  from  those  which  are  presented  by  this 
record,  but  the  hardship  was  no  greater. 

These  considerations  would  justify  us  in  dismissing  the  petition 
and  opening  the  decree  confirming  the  sale.  But  the  jmrchaser,  it 
is  conceded,  offered  a  fair  price  for  the  property,  and  is  willing  to 
take  title  subject  to  the  encumbrance,  provided  the  amount  of  the 
latter  is  deducted  from  his  bid,  and  provided  he  is  relieved  from  the 
payment  of  the  interest  which  had  accrued  upon  the  mortgage  at 
the  date  of  confirmation.  With  this  modification  the  prayer  of  the 
petition  will  therefore  be  granted. 

Wm,  D,  Wethcrill^  Esq.,  for  petitioner. 

Chas,  Henry  Jones,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  179.] 

Estate  of  Thomas  Heexan,  deceased. 

When  it  is  shown  that  a  testator  was  unconscious  at  various  periods  on  the  day  of  the 
date  of  his  will,  the  question  whether  he  had  testamentary  capacity  at  the  time  of 
its  execution  is  a  proper  one  for  a  jury. 

Sur  api)eal  from  register.     Opinion  delivered  May  6,  1882,  by 

Penkose,  J. — The  decedent  was  stricken  with  apoplexy  about 
nine  o'clock  in  the  morning,  and  died  at  midnight  of  the  same 
day. 

The  contestants  have  shown  that  at  one,  at  two,  at  three,  at  six, 
and  at  nine  o'clock,  when  visited  by  his  priest  and  by  his  physi- 
cians, he  Avas  totally  unconscious — paralyzed,  unable  to  speak,  to 
hear  or  to  see. 

The  paper  offered  as  his  will  is  said  to  have  been  executed  about 
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half-past  three  o'clock  in  the  afternoon.  Whether  at  that  time  he 
had  or  could  have  recovered  possession  of  his  mental  faculties,  suf- 
ficiently to  enable  him  to  comprehend  the  nature  of  the  act  he  was 
engaged  in  and  to  make  an  intelligent  disposition  of  his  estate,  is  a 
question  depending  upon  the  credibility  of  witnesses,  and  therefore 
one  which  must,  necessarily,  be  submitted  to  a  jury. 

Api)eal  sustained  and  issue  awarded. 

6'.  K  Megargee  and  Daniel  Douglierti/,  Esqs.,  for  opi>ellants, 

Lewis  C,  Cassidy,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  191.] 

Estate  of  William  Lee,  deceased. 

Upon  the  death  of  an  intestate  without  issue,  brothers  or  sisters,  the  said  decedent 
having  an  estate  which  had  descended  from  his  father,  the  mother  of  such  decedent 
takes  on\j  a  life^state  therein,  she  not  being  of  the  blood  of  the  first  purchaser, 
and  the  fee  goes  to  the  brothers  and  sisters  of  the  father. 

Sur  petition  to  vacate  order  of  dale  in  partition.  Opinion  deliv- 
ered May  13, 1882,  by 

Ashman,  J. — It  Avas  claimed  by  the  petitioner  that  the  estate  of 
William  IjCO  descended  at  his  death  to  his  two  children,  subject  to 
the  life-estate  of  their  mother  in  one-third ;  that  when  Alice,  one 
of  the  children,  died  in  her  infancy,  the  estate  so  subject  vested  in 
Mary,  the  surviving  child,  and  upon  her  death,  unmarried  and 
without  issue,  it  passed  in  its  entirety,  under  the  act  of  April  8, 1833, 
to  tlio  mother.  The  language  of  the  sUitute,  however,  and  the  de- 
cisions under  it,  seem  very  plainly  to  refute  this  proposition.  Sec- 
tion 9  of  the  act  provides,  tliat  "  no  person  who  is  not  of  the  blood 
of  the  ancestors,  or  other  relations  from  whom  any  real  estate  de- 
scended, or  by  whom  it  was  given  or  devised  to  the  intestate,  shnU 
in  any  of  the  cases  before  mentioned  take  any  estate  of  inheritance 
therein."  Among  the  '* cases  before  mentioned"  was  that  of  a 
father  or  mother  of  the  intestate,  who,  under  the  5th  section,  would 
take  in  default  of  issue,  and  of  brothers  and  sisters  of  the  whole 
blood  and  their  descendants,  "such  estate  as  the  intestate  liad 
therein."  Yet  explicit  as  was  this  gift  to  the  parent  of  the  estate 
of  the  child,  it  was  held  in  Roberts'  Appeal,  3  Wright,  417,  to  be  lim- 
ited by  the  proviso  contained  in  the  9th  section  of  the  act  The 
only  escape  from  the  conclusion  tliat  the  father  of  the  minors  in  this 
case  was  the  ancestor  intended  by  the  act,  is  by  assuming  that  he 
who  takes  by  descent  becomes  a  first  purchaser,  and  hence  the  pro- 
posltus  of  a  new  line  of  descent.  But  this  is  forbidden  by  all  the 
authorities  under  the  act  in  question,  as  well  as  under  that  of  1794, 
with  which  it  is  practically  identical.  Of  the  latter  act  it  was  de- 
clared in  Bevan  vs.  Taylor,  7  S.  <fe  R.  397,  "after  the  most  anxious 
deliberation  it  is  clear  intention,  written  in  capital  letters  in  the  act 
of  1794,  and  the  explanatory  act  of  1797,  that  all  who  are  not  of  the 
blood  of  the  ancestor  from  whom  the  estate  came  are  excluded  from 
the  inheritance.  However  remote  in  degree  the  descent  may  bo,  the 
lines  in  which  the  estate  came  are  preserved  ad  infinitum,  and  the 
blood  of  the  ancestor  runs  through  every  clause  of  these  acts."  The 
case  of  Maffit  vs.  Clarky  6  W.  &  S.  258,  arose  under  the  act  of  1833, 
35  Vol.  15. 
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and  determined  the  precise  question  which  is  now  sought  to  be 
raised.  It  was  there  neld  as  settled  under  our  statute  that  a  child, 
taking  by  descent  or  by  devise,  where  a  pure  gift  is  intended,  is  not 
a  purchaser,  and  that  the  law  favors  the  stock  of  the  ancestor  by 
whose  labor  or  industry  the  property  was  originally  acquired.  These 
precedents  require  us  to  dismiss  the  petition,  and  to  decide  that  the 
mother  of  the  minors  took  only  a  life-estate,  the  fee  passing  on  her 
death  to  the  brothers  and  sisters  of  the  father. 

Thomas  Wagner,  Jr.,,  Esq.,  for  petitioner. 

John  H,  Sloan,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  208.] 

Estate  of  Sobers  Minors. 

It  is  the  duty  of  a  father  to  support  his  children  even  if  they  have  a  separate  estate, 
and  no  ullowance  will  be  made  to  him  out  of  it  unless  it  is  proved  that  be  is  unable 
to  do  so. 

Exceptions  to  master's  report  sur  petition  for  an  allowance. 
Opinion  delivered  uMay  27, 1882,  by  • 

Hanna,  p.  J — ^The  master  has  performed  his  duty  with  signal 
care  and  ability,  and  while  we  in  the  main  concur  with  his  conclu- 
sion, yet,  in  view  of  the  evidence,  he  should  have  proceeded  a  step 
further  and  recommended  that  no  allowance  whatever  be  made  for 
the  support  of  the  minors. 

They  are  living  with  their  father  and  mother.  It  is  the  duty  of 
the  former  to  support  his  children  and  should  be  made  to  do  so, 
even  if  they  possess  a  separate  estate.  Unless  it  is  satisfactorily 
proved  that  he  is  unable  to  properly  support  and  educate  his  chil- 
dren, without  assistance  from  their  estate,  no  allowance  out  of  their 
estate  can  be  made  for  the  purpose.  And  as  for  the  payments  by 
the  mother  they  were  made  out  of  natural  love  and  affection,  and 
clearly  without  any  expectation  of  being  reimbursed.  The  mother 
with  equal  propriety  might  have  claimed  to  be  repaid  all  the  money 
she  had  ever  expended  for  her  children. 

The  exceptions  are  dismissed,  but  the  master  is  directed  to  pre- 
pare a  decree  dismissing  the  petition,  and  directing  the  guardian  to 
pay  out  of  the  minors'  estate  the  costs  of  the  reference. 

Chas.  Henry  Jones,  Esq.,  for  petitioner. 

[Leg.  Int.,  Vol.  39,  p.  208.] 

Estate  of  J.  Edgar  Thomson,  deceased. 

Stock  purchased  with  money  derived  from  profits  earned  after  the  death  of  the  tes- 
tator should  be  divided  as  income. 

Sur   exceptions  to  adjudication.      Opinion  delivered  May  27, 

Hanna,  P.  J. — The  question  involved  in  these  exceptions  has 
been  so  carefully  and  elaborately  considered  by  the  auditing  judge, 
it  would  seem  a  work  of  supererogation  to  attempt  to  add  to  what 
has  been  so  well  said  by  him. 

It  being  shown  that  the  money  used  by  the  Pennsylvania  Steel 
Company  to  purchase  the  stock  from  the  Pennsylvania  Railroad 
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Company  was  taken  from  the  profits  earned  since  the  death  of  tes- 
tator, we  think  it  clear,  that  the  stock  purchased  hy  the  trustees 
should  be  treated  as  income  of  the  estate,  and  not  principal. 

The  exceptions  are  accordingly  dismissed,  and  the  aajudicatipn 
confirmed. 

Hon.  W.  A.  Porter,  for  exceptants. 

George  W,  BiddUy  Esq.,  contra. 

[Leg.  Int,  Vol.  30,  p.  308.] 

Estate  of  Martin  Rizer,  deceased. 

The  testator  gave  all  of  his  property  to  his  wife  and  appointed  her  sole  executrix. 
She  prompUy  paid  all  the  debts  which  came  to  her  knowledge.  If  rid  ^  that  under 
these  circunwtflnces,  a  cre<litor  whose  claim  was  not  presented  until  five  years  after 
the  death  of  the  testator  could  not  require  security  from  the  executrix  on  the 
ground  that  she  had  filed  no  account. 

A  widow  who  has  received  the  whole  estate  as  sole  devisee  and  le&ratee  may  ask  for 
her  exemption  at  any  time  when  the  presentation  of  claims  maices  it  appear  that 
she  will  need  the  benefit  of  it.  In  this  case,  the  estate  was  sup|K)sed  to  be  cleared 
of  debt  for  about  five  vears,  when  a  liabilit^r  was  discovereil,  growing  out  <>f  the 
fraud  of  a  person  who  had  been  ooexecutor  with  the  decedent,  and  it  was  held  that 
the  widow's  exemption  then  claimed  should  be  allowed. 

Sur  petitions,  answers  and  proofs.  Opinion  delivered  May  27, 
1882,  by 

Ashman,  J. — Dr.  Martin  Rizer  died  in  June,  1876,  having  by  his 
will  given  all  his  estate  to  his  wife,  whom  he  constituted  executrix, 
and  who  promptly  paid  his  few  debts.  She  had  no  knowledge  or 
intimation  at  that  time  of  any  other  existing  or  prospective  claim 
against  his  estate.  Under  these  circumstances  her  neglect  to  file 
an  inventory  or  an  account  of  what,  under  the  will,  was  her  own 
property,  was  not  a  neglect  which  would  justify  us  in  requiring  the 
security  prescribed  by  the  act  of  29th  March,  1832.  The  charge  of 
wasting  the  estate  is  based  upon  the  sale  of  a  small  property  in 
New  Jersey,  the  title  to  which  stood  in  her  husband's  name,  but  to 
the  purchase  of  which  her  own  funds  had  contributed.  The  proof 
was  that  a  part  of  the  proceeds  was  used  in  repaying  a  balance  of 
purchase-money  which  was  still  due  upon  the  premises,  but  there 
was  no  proof  that  she  was  unable  to  account  for  the  remainder. 
On  the  contrary,  in  answer  to  a  question  put  by  the  petitioner,  she 
declared  that  she  was  ready  as  executrix  to  pay  the  claim  whenever 
it  should  be  adjudged  due.  Under  the  allegation  of  waste,  as  un- 
der that  of  failure  to  account,  we  think  the  right  to  security  is  not 
established  by  the  facts. 

The  evidence  on  these  points,  it  was  agreed,  should  be  used  in 
connection  with  the  claim  of  the  widow  to  her  exemption.  In  the 
absence  of  neglect  and  mismanagement  the  only  ground  of  objec- 
tion to  that  claim  is  the  delay  in  presenting  it.  But  it  would  have 
been  a  useless  formality  to  apply  as  widow  for  what  the  party  had 
already  taken  as  legatee.  The  exemption  provided  by  the  act  of 
1851  was  intended  as  a  gratuity  to  the  widow  paramount  to  and 
against  the  claims  of  all  creditors  except  those  holding  liens  for  the 
purchase-money  of  real  estate,  and  it  has  been  so  defined  in  succes- 
sive decisions.    The  widow  made  her  claim  as  soon  as  a  creditor 
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appeared  against  the  decedent's  estate,  and  therefore  as  soon  as  a 
reason  existed  for  asserting  it.  The  debt  which  has  been  very  re- 
cently declared  to  be  due  by  the  estate  of  the  husband  is  one  which 
his  widow  could  by  no  possibility  have  foreseen.  It  was  not  pre- 
sented until  five  years  alter  his  death,  and  it  grew  out  of  his  liabil- 
ity as  executor  in  negligently  permitting  the  use  of  trust  moneys  by 
1)13  coexecutor,  by  Avhich,  after  Dr.  Rizer's  death,  the  coexecutor 
was  enabled  to  swindle  the  trust  estate.  It  was,  however,  alleged 
and  not  denied  that  the  widow  received  in  rents  from  the  real  estate 
in  New  Jersey  a  larger  sum  than  that  claimed  by  way  of  exemj>tion. 
These  rents  are  assets  in  her  hands  for  the  payment'of  debts  of  the 
decedent,  because  she  took  the  land  as  devisee  charged  with  those 
debts.  But  the  lands  lie  outside  of  the  jurisdiction  of  the  court, 
and  the  rents  are  not  the  subject  of  an  administration  account  in 
this  State.    The  widow's  petition  is  therefore  granted. 

The  petition  praying  for  an  account  is  granted,  and  the  executrix 
is  directed  to  nle  lier  account  within  ten  days  from  the  service  of 
this  decree;  and  the  petition  praying  for  the  entry  of  security  is 
dismissed.  Counsel  are  directed  to  prepare  three  several  decrees  in 
conformity  herewith. 

F,  W.  Patten  and  H,  F.  Hepbwm^  Esqs.,  for  petitioner. 

A,  S,  L.  Shields  and  Robert  P.  Dechert,  Esqs.,  for  the  widow. 

[Leg.  Int,  Vol.  39,  p.  208.] 

Estate  of  John  Daly,  deceased. 

A  direction  in  a  will  that  the  widow  may  use  and  occupy  certain  premises  rent  free 
during  the  lives  of  testiitor's  parents,  the  executors  to  pay  all  rates,  taxes,  interest, 
etc.,  exonerates  her  from  payment  of  taxes  and  mortgage-interest  on  the  premises 
occupied. 

Sur  exceptions  to  adjudication.  Opinion  delivered  May  27, 1882, 
by 

Penrose,  J. — ^The  testator  devised  and  bequeathed  all  of  the  resi- 
due of  his  estate,  real  and  personal,  to  the  accountants,  in  trust,  as 
to  premises  No.  226  Lombard  street,  which  constituted  part  of  it,  to 
permit  and  suffer  his  wife  during  the  lives  of  his  parents,  ''  to  use 
and  occupy  "  the  same  "  rent  free,"  as  a  home  for  herself  and  them, 
and  upon  the  further  trust,  after  paying  to  his  wife  out  of  the  rents, 
issues  and  profits,  the  sum  of  8300  for  each  of  his  parents,  "  for  and 
towards  their  maintenance  and  support,''  and  after  payment  of  "all 
rates,  taxes,  interest  and  repairs,  and  otlier  expenses  incidental  to" 
said  estate,  to  pay  to  his  said  wife  for  life  one-third  of  the  balance 
of  said  rents,  etc.,  and  two- thirds  to  his  children,  between  whom,  at 
his  wife's  death,  the  entire  estate  is  to  be  divided.  At  the  death  of 
his  parents  the  premises  so  to  be  occupied  by  his  wife  as  a  home 
for  herself  and  them,  to  be  rented,  ana  the  proceeds  to  be  part  of 
the  income  of  the  residuary  estate  and  to  be  divided  accordingly. 

Power  to  sell  the  real  estate  is  given,  with  the  direction  that  '*  all 
mortgages,  legacies,  and  other  incumbrances  which  may  be  charged 
upon  any  part^^  of  the  testator's  real  estate  shall  be  paid  out  of  the 
proceeds  of  sale  of  his  unimproved  lands  in  Philadelphia,  or  if  they 
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should  l>e  insufficient,  with  the  proceeds  of  other  lands  sold.  As 
the  premises  which  the  widow  and  parents  thus  have  the  right  to 
occupy  as  a  home  during  the  lives  of  the  latter  are  part  of  the  re- 
siduary estate  given  to  the  trustees,  and  i\s  the  direction  as  to  pay- 
ment by  them  of  taxes  and  interest  is  in  the  most  general  terms,  it 
is  not  easy  to  see  why  it  should  be  said  that  the  language  "  all 
taxes,  interest,"  etc.,  should  not  include  taxes  and  interest  on  mort- 
gage upon  tliem.  It  is  true  that  annual  charges  of  this  sort  are 
ordinarily  payable  by  the  tenant  for  life;  but  the  widow  can 
scarcel}'^  be  regarded  in  that  light.  What  is  given  to  her  is  not  the 
right  to  "occup}' "  generally,  but  simply  the  permission  "  to  use  and 
occupy  as  a  home"  for  herself  and  the  parents  of  the  testator,  so 
long  only  as  the  latter  shall  live.  Her  occupation  is  to  be  a  joint 
one,  and' for  the  purpose  mentioned;  when  the  parents  die,  her 
right  ceases,  and  tlie  trustees  are  then  to  resume  possession  and  to 
rent  to  a  stranger.  If  she  is  to  be  considered  as  a  tenant  p^  autre 
vie,  it  would  follow  that  in  the  event  of  her  death  while  the  parents 
lived,  her  interest  would  pass  to  her  personal  representatives  as 
assets  of  her  estate,  and  the  provisions  for  a  home  for  the  parents 
would  tlius  be  defeated.  That  the  testiitor  regarded  the  occupancy 
of  his  widow  simply  as  that  of  a  tenant  in  the  popular  sense  of  the 
term,  and  that  she  should  be  therefore  no  more  bound  to  pay  taxes, 
etc.,  than  any  ordinary  tenant^  is  shown  by  the  direction  that  she 
shall  occuny  "  rent  free."  Litile  meaning  is  given  to  these  words  if 
it  should  be  held  tbat  while  not  required  to  pay  rent  qua  rent,  the 
widow,  who  at  best  is  a  mere  joint  tenant  with  the  parents,  must 
pay  tiixes  and  interest  on  the  mortgages,  and  that  too  m  spite  of  the 
provisi<»n  tliat  the  trustees  shall  pay  "a//  rates,  taxes,  interest  and 
repairs." 

liut  conceding  that  the  widow  is  to  be  regarded,  not  as  a  mere 
licenst^,  but  as  a  devisee  for  life,  as  the  testator  by  the  direction 
that  all  incumbrances  upon  any  of  his  real  estate  shall  be  paid  has 
made  them  his  own  debti?,  wliether  created  by  him  or  not,  she  has, 
under  well-settled  principles,  the  right  to  demand  exoneration  from 
both  principal  ana  interest  of  any  mortgage  covering  the  estate  so 
devised. 

U|>on  the  whole,  we  are  of  opinion  that  the  accountants  were  en- 
title<i  to  the  credits  claimed,  and  their  exception  is  therefore  sus- 
tained. 

[Leg.  lut,  Vol.  39,  p.  208.] 

Estate  of  Eliza  Freeman,  deceased. 

An  npfilication  for  iin  \nnne  to  determine  a  quention  of  tefitamentarj  enpacitf  must  be 
bsiffetl  ii|>on  8omeihiiip  more  than  allegations  of  luch  eontlutt  as  any  }>er8ou  entirely 
flfiuiKi  may  occasionally  exhibit.  An  unequal  division  of  the  pntperty  among  the 
children.  es|»e<'iany  when  easily  accounted  for,  is  no  in^nnd  for  rejectinjr  a  will.  An 
is«ne  will  not  be  granted  when  a  yerdict  against  the  will  would  be  certain  to  be  set 
aside. 

8ur  appeal  from  register.    Opinion  delivered  Afay  27,  1882,  by 
Pkniiose,  J. — The  doubts  as  to  the  sanity  of  the  testjitrix  seem  to 
have  found  no  outward  expression  during  her  lifetime;  her  hus- 
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banc],  who  is  said  to  have  contemplated  sending  her  to  an  nsyliini, 
made  her  one  of  his  executors;  she  always  attended  to  her  own 
business,  kept  her  bank  account  and  drew  her  own  checks,  which 
neither  of  tlie  contestants,  her  sons,  hud  any  hesitation  to  receive  or 
to  ask  for.     One  of  the  contestants  was  willing  to  make  an  arrange- 
ment with  her  by  which,  in  consideration  of  the  annual  payment 
to  himself  and  wife  of  $1,000  in  gold,  he  agreed  to  remain  abroad 
(Report,  p.  220;  lb.,  pn.  117,  118);  and  the  other  accepted  tlie  cus- 
tody of  a  previous  will  which  gave  him  a  large  portion  of  her  es* 
tate,  and  though  he  testifies  that  he  told  her  he  thought  its  provis- 
ions were  unjust  to  other  members  of  the  family,  he  appears  t4> 
have  said  so  to  no  one  else;  while  his  failure  to  surrender  it  to  her 
promptly  when  she  desired  to  make  an  alteration  (Examiner's  Re- 
port, p.  8,  p.  27)  may  perhaps  account  for  his  omission  from  the 
paper  which  is  the  subject  of  the  present  controversy.     The  allega- 
tion tliat  she  was  easily  susceptible  to  influence  finds  a  practical 
contradiction  in  the  want  of  succe^  in  the  efforts  of  both  contest- 
ants to  procure  an  increase  of  allowance.    Several  witnesses,  all, 
however,  interested  directly  or  indirectly  in  the  result  of  the  pro- 
ceeding, assert  with  much  positiveness  their  belief  of  the  want  of 
testanjenUiry  capacity  on  the  part  of  the  testatrix  ;  but  the  opinions 
of  witnesses,  other  than  subscribing  witnesses,  are  without  value  in 
the  absence  of  the  facts  upon  which  they  are  founded,  and  such 
facts  as  are  stated  in  the  present  case  are  wholly  insufficient  to  sus- 
tain the  opinion — occasional  acts  of  forgetfulness  as  to  matters  of  no 
importance,  and  the  display  of  feeling  under  circumstimces  well 
calculated  to  cause  anger,  are  about  all  that  the  witnesses  could  rec- 
ollect, though  some  of  them  seemed  to  think  that  her  testamentary 
capacity  was  in  some  way  dependent  upon  the  number  of  mutton- 
chops  served  upon  her  dinner-table,  or  upon  the  days  upon  which 
she  chose  to  eat  codfish.     Importance  was  also  attiiched  to  the  fact 
that  her  letters  were  not  always  well  spelled  and  punctuated,  and 
that  the  rules  of  syntax  were  sometimes  not  regarded.     But  not  to 
speak  of  more  modern  examples.  Lord  Coke  was  not  distinguished 
as  a  speller,  and  mala  gravimatica  twii  vitiat  is  a  maxim  pf  considera- 
ble antiquity. 

It  was  said  that  in  Questions  of  this  sort  the  will  itself  is  to  be 
considered,  and  that  the  unreasonableness  of  its  provisions  may 
give  rise  to  a  presumption  against  its  validity.  As  a  legal  proposi^ 
tion  this  may  be  admitted ;  but  the  right  to  make  a  will  becomes 
very  insubstimtial  if  its  reasonableness  is  to  be  measured  by  the 
standanl  of  the  intestate  laws. 

On  the  face  of  this  will  there  is  nothing  absurd  or  unreasonable, 
and  tlie  fact  that  it  gives  the  residue  of  the  estate  to  the  daughters 
of  the  testatrix  to  the  exclusion  of  her  sons,  is,  in  view  of  the  cir- 
cumstances surrounding  her  at  the  time  of  its  execution,  of  little  or 
no  importance.  She  was  aware  that  at  her  death  her  husband*s  es- 
tate, which  was  much  larger  than  her  own,  would  go  to  all  of  her 
children  alike.  One  of  her  sons  was  already  so  well  provided  for 
that  he  had  been  able  to  purchase,  for  $45,000,  the  house  in  which 
«ho  had  resided,  and  from  which,  by  reason  of  such  purchase,  sh^ 
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had  been  compelle<l,  much  against  her  wishes,  to  remove.  Another 
son  Imd  an  assured  inconje  of  $4,000  per  annum  (Examiner's  Report, 
p.  211)  in  addition  to  wliat  he  derived  from  the  practice  of  his  pro* 
lession.  One  of  the  contestants  iiad  received  $10,000  in  his  fatiier's 
lifetime,  and  she  had  given  a  hke  sum  to  his  daugliter  on  the  occa- 
sion of  her  marriage;  and  tljere  were  other  reasons  for  not  giving 
him  more,  wiiich  appear. in  the  testimony  (Report,  p.  221-2).  A 
possible  reason  for  the  omission  of  the  other  contestant  has  already 
been  suggested. 

A  son,  not  a  party  to  the  proceedings,  speaks  of  great  mental  im- 
pairment caused  by  an  attack  of  paralysis;  but  tliis  attack  did  not 
tiiko  place  until  more  tlian  a  year  after  the  will  was  made,  and  the 
testimony  therefore  becomes  unimportant.  The  paralysis,  it  may 
be  added,  was  confined  to  the  side  of  the  face,  and  was  caused  by 
disease  of  the  facial  nerve  (Rej)ort,  pp.  126,  132,  196). 

The  declaration  of  the  testiitrix  that  she  had  given  money  to  one 
of  her  granddaughters  was  supposed  to  be  an  instance  of  mental 
aberration.  There  was  some  discrepancy  as  to  the  amount  said  to 
have  been  given,  the  father  stating  it  to  be  $500,  and  the  mother. 
$200,  but  botli  asserting  that  the  gift  was  wholly  imaginary.  Tho 
young  lady  herself,  however,  admits  that  at  one  time  she  had  re- 
ceived $50,  and  the  same  amount  at  another,  and  that,  her  grand- 
mother having  requested  her  to  say  nothing  about  it,  she  had,  when 
spoken  to  on  the  subject  by  her  mother,  "told  her  it  wasn't  so." 
The  accuracy  of  the  memory  of  the  testatrix  as  to  this  occurrence 
is  shown  by  her  letter  to  her  daughter,  February  20,  1878,  whicli 
sneaks  of  having  "twice"  given  money  to  this  granddaughter. 
This,  moreover,  was  after  tlie  "  attack  of  paralysis,"  which  was  a 
year  after  tlie  date  of  the  will  (Report,  p.  163). 
.  Two  other  supposed  instances  are  given  by  the  wife  of  one  of  the 
conteshmts  ;  but  in  both  cases  it  apiHjars  from  the  testimony  of  her 
husband  the  supposition  of  the  testatrix,  that  he  had  the  missing, 
articles,  was  |>erfectly  natural  (Report,  p.  17,  lb.  14),  and  the 
moment  she  discovered  her  mistake  she  hastened  to  correct  it 
(Report,  45-47).  The  witness  who  mentioned  these  as  instances  of 
raentid  unsoundness  was  unable  to  recollect  the  date  of  her  own- 
marriage.  Tlie  son  who  testifies  as  to  the  paralysis,  which  he 
thought  occurred  two  years  earlier  than  it  did,  added  two  years  to: 
the  age  of  the  testatrix  [who  was  eighty  years  old  April  19,  1873^ 
(Report,  p.  110),  and  consequently  in  her  eighty-eighth,  not  nine- 
tieth year  (lb.  163),  when  she  died],  and  could  not  remember  the 
age  of  his  own  niece.  The  memory  of  one  of  the  contestants  wxis 
so  treacherous,  that  while  he  states  that  the  tesUitrix  had  refused  to 
give  to  him  the  weekly  allowance  asked  for  during  his  sickness,  he 
omits  all  mention  of  the  fact  that  she  gave  it  to  his  wife  for  him 
(Re|>ort,  p.  52);  lyhile  the  latter  places  the  date  of  the  gift  con- 
siderably lat^T  than  would  seem  to  be  the  fact  (p.  214;  p.  212).  A 
similar  instance  of  unreliability  appears  in  the  testimony  of  the 
other  contestant  who  had  so  far  forgotten  the  facts  as  to  say  that' 
the  allowance  to  him  was  but  $4(X)  per  annum  payable  in  currency, 
instead  of  $1,(XX)  payable  in  gold,  as  it  actually  was  (Report,  p.  220; 
lb.  119). 
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It  is  only  necessary  to  add  that  the  sale  of  her  house,  which  was 
paid  to  have  been  the  occasion  of  an  extraordinary  manifcHtation 
of  feeling  on  the  part  of  the  testatrix,  occurred  in  September,  1870; 
while  the  contestants  themselves  have  called  witnesses  to  prove  that 
she  was  fully  possessed  of  testamentary  capacity  on  the  14th  of  May, 
J872,  when  a  prior  will  was  executed  by  her  (Report,  p.  170). 

The  evidence  in  support  of  the  will,  which  was  prepared  by  emi- 
nent counsel  from  instructions  in  the  handwriting  of  the  testatrix 
from  whom  they  were  directly  received,  is  overwhelming.  With- 
out stopping  to  notice  in  detail  what  is  said  by  her  physicians,  both 
of  whom  occupy  a  very  high  position  in  the  community,  or  by  the 
numerous  other  witnesses,  wholly  disinterested,  who  have  been 
called  by  the  proponents,  it  is  sufficient  to  sav  that  the  letters 
written  by  the  testatrix  herself  and  given  in  evidence,  some  by  the 
contestants  and  others  by  the  proponent,  furnish  the  most  con- 
vincing proof  of  her  business  capacity,  memory  and  intelligence. 
In  one  written  to  her  daughter,  who  resided  abroad,  nearly  nine 
months  after  the  execution  of  the  will  (Report,  p.  205),  after 
alluding  to  her  sons,  she  says  :  "  I  am  glad  that  I  have  taken  care 
of  my  two  only  daughters.  I  did  not  trust  to  my  writing  my  own 
will,  but  submitted  what  I  had  written  to  a  lawyer,  and  he  wrote  it 
in  legal  form.  It  is  safe  in  the  bank.  Mr.  Steel  and  Mr.  Lamb  are 
my  executors.  I  want  no  lawyer.  Mr.  Miller's  conduct  has  opened 
tny  eyes.  The  lawyer  who  wrote  my  will  is  one  of  the  witnesses, 
with  a  gentleman  who  is  in  his  office.  I  have  l)een  thus  particular, 
my  dear  Sophia,  to  let  you  see  the  precaution  I  have  taken.  This 
is  for  you  only.  You  need  not  allude  to  what  I  have  told  you  in 
your  reply  to  me — it  is  wiser  not  to  do  so.  I  might  not  by  writing 
have  it  in  my  power  to  tell  you  this  again.  ...  I  will  remit  you  your 
money  in  November  through  Mr.  T.,  as  he  is  kind  enough  to  say  he 
will  always  do  it.  When  the  season  is  a  little  more  advanced  I  will 
fcjend  you  the  provisions  as  I  did  last  fall.  .  .  .  Charles  was  here  last 
niglit;  he  is  looking  well ;  but  complains  of  not  being  so.  With 
kindest  love  to  all,  your  affectionate  mother." 

With  evidence  such  as  this  it  is  idle  to  talk  of  impaired  memory 
or  failure  or  want  of  mental  capacity  on  the  part  of  this  testatrix. 
A  verdict  against  the  validity  of  the  will  would  not  be  suffered  to 
stand  for  a  moment,  and  this  is  the  test  by  which  to  determine 
whether  an  issue  shall  be  granted. 

Issue  refused  and  appeal  dismissed. 
.•  Michad  Arnold  and  F.  C,  BreioMer,  Esqs.,  for  appellants. 

•  John  G,  Johnson,  Esq.,  for  appellees. 

[Leg.  Int.,  Vol.  39,  p.  209.] 

Estate  of  Sarah  Tingle,  deceased. 

MThen  a  deBertion  of  a  wife  by  her  husband  is  alleged,  the  burden  of  proof  U  upon 

.  the  party  bo  alleging. 
The  fact  that  the  husband  is  a  sailor  goes  far  towards  proving  that  his  long-oontinaed 

,  Ikbsence  from  his  wife  does  not  amount  to  a  desertion,  and  the  devise  by  her  of  real 

•  estate  claimed  by  one  to  whom  she  had  previously  given  a  deed  execated  by 
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herself  alone,  iff  some  evidence  that  f»he  did  not  consider  herself  deserted  (and 
therefore  a  feme  9ole)  at  the  time  of  executing  the  deed. 

Sur  petition,  answer  and  proofs.  Opinion  delivered  May  27, 
1882,  by 

■  Penrose,  J. — As  the  decedent  was  a  married  woman,  and  the 
deed  of  trust  in  favor  of  her  daughter  was  executed  without  the 
joinder  of  her  husband,  its  validity  depends  upon  tiie  truth  of  the 
averment  of  liis  desertion,  and  the  consequent  ripht  on  her  part  to 
dispose  of  her  estate  as  if  she  were  tifcme  sole  trader. 

Ihe  marriage  being  admitted,  the  continuation  of  the  marital 
relation  and  the  performance  of  its  obligations  are  presumed.  The 
burden  of  proof  is  therefore  upon  the  party  alleging  desertion — the 
sufficiency  of  the  proof  being,  ordinarily,  in  a  matter  allecting 
title  to  real  estate,  tot  the  determination  of  a  jury.  And  we  have 
here  not  only  the  positive  testimony  of  the  husband  denying  the 
desertion  at  the  time  alleged,  but  the  further  fact  that  he  was  a 
toilor,  and  that  his  absence  from  his  wife  may  have  been  i)roperly 
caused  by  the  nature  of  his  employment.  It  would  be  going  very 
far,  under  these  circumstances,  to  say  that  it  was  so  manifest  that 
the  title  had  passed  from  the  decedent,  that  a  verdict  by  a  jury  to 
the  contrary  would  be  set  aside  as  unsupported  by  the  evidence, 
especially  when  it  is  seen  that  ownership  of  real  estiite  is  asserted 
in  her  will,  though  the  deed  which  embraced  all  that  ever  had  be- 
longed to  her  was  made  many  years  before. 

Nor  do  we  think  that  the  question  now  presented  has  been  settled 
by  the  proceedings  in  Common  Pleas,  No.  3.  Not  only  were  the 
parties  there  not  the  same,  but,  as  it  appears  by  tiie  answer,  the 
desertion  was  admitted,  and  all  that  was  decided  was  that  a  decree 
declaring  the  wife  to  be  a  feme  sole  trader  was  not  requisite,  and 
that  the  cestui  que  trust  named  in  the  deed  had  the  right  to  demand 
a  conveyance.  While,  on  the  other  hand,  in  Common  Pleas,  No. 
2,  a  bill  filed  to  compel  a  purchaser  to  comply  with  his  con- 
tract— the  question  of  desertion  being  directly  in  issue — was  dis- 
missed. 

The  prayer  of  the  petition  is  granted,  but  we  make  no  present 
order  as  to  payment  of  costs. 

I^et  a  <lecree  be  [)repared  accordingly 
•  J.  C.  Ijong*(treth,  Esq.,  for  petition. 

J,  A,  BurtoUy  Esq.,  lor  respondents. 

[Leg.  Int.,  Vol.  30,  p.  218.] 

Estate  of  Peter  L.  Lagueuenne,  deceased. 

The  testator  l>equeathed  nil  of  his  residiianr  estate  to  his  wife  for  life,  and  directed 
that  at  her  fleaih  it  should  be  equally  divided  amoni^  his  children  then  living,  and 
the  iMsue  of  such  as  should  l>e  deceaseil.  Before  the  death  of  the  widow,  one  of 
the  sons  die<l,  leavins:  a  daughter  who  surviveil  the  widow.  The  court  li(*ld  Uiat 
the  reuiHinder  creaied  by  this  will  was  vest^^I,  and  that  the  share  wliich  the  son 
would  have  taken  must  l>e  paid  to  his  |»er8onul  representatives. 

Sur  exceptions  to  adjudication.  Opinion  delivered  Jane  3, 
1882,  by 
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Hanna,  p.  J. — Testator,  after  a  specific  devise  and  bequest  of  his 
farm  and  personal  property  thereon  to  his  wife  absolutely,  further 
bequeathed  to  her  the  net  income  of  his  residuary  estate  for  life, 
and  disposed  of  the  reversion  as  follows :  "  On  the  decease  of  my 
said  wife,  I  give,  devise  and  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real,  personal  and  mixed,  whatsoever  and 
wheresoever,  unto  and  among  ail  my  children  who  shall  be  then 
living,  and  the  lawful  issue  of  such  as  shall  be  dead,  leaving  lawful 
issue,  to  be  equally  divided  between  them,  share  and  share  alike. 
Provided,  that  in  case  of  a  deceased  child  or  children  leaving  issue, 
such  issue  shall  only  inherit,  enjoy,  take  and  receive  such  share, 

f)art  or  portion  as  his,  her  or  their  parent  would  have  taken  if 
iving,"  etc.  His  wife  and  five  children  survived  testator.  The 
former  is  now  deceased,  but  during  her  lifetime  a  son  died  intestate, 
leaving  issue,  a  daughter,  who  is  still  living.  At  the  settlement  of 
the  account  of  the  executors,  the  question  arose  as  to  the  distribu- 
tion of  the  share  of  tlie  deceased  son.  It  was  held  by  the  auditing 
judge  that  tlie  son  took  a  vested  interest  in  remainder,  and,  being 
now  deceased,  his  share  was  payable  to  his  administrator.  But  it 
was  contended,  on  the  contrary,  that  he  took  but  a  contingent 
interest,  and  having  died  prior  to  the  legatee  for  life,  the  share  to 
which  he  would  have  been  entitled  had  he  survived  her,  passed 
directly  to  his  issue.  Thompson,  Justice,  in  Womralh  vs.  McOurmick, 
1  P.  F.  Smith,  507,  remarked  that  "it  is  almost  impossible  to  dis- 
tinguish this  case  from  Maiiderson  vs.  LukenSj  11  Harris,  31."  With 
equal  propriety  we  may  say  that  the  present  case  is  identical  with 
those  mentioned,  which,  as  guiding  precedents,  may  be  safely  fol- 
lowed. In  Manderson  vs.  Lukens^  the  devise  was  to  testator's  wife 
for  life,  provided  she  so  long  remained  his  widow,  and  upon  her 
death  or  marriage  to  be  divided  between  all  his  children  ''  which 
may  then  be  living,  or  who  may  have  left  legitimate  heirs,  share 
and  share  alike."  In  Womrath  vs.  McConnick^  testator  gave  to  his 
wife  tiie  net  income  of  all  of  his  estate  for  life,  and  at  her  decease 
directed  that  all  his  estate,  except  the  homestead,  should  be  divided 
into  as  many  equal  parts  as  he  should  "then  have  children  living, 
the  issue  of  any  deceased  child  to  represent  their  parents,"  etc. 
And  in  both  instances  it  was  held  that  the  children  took  vested  in- 
terests as  of  the  death  of  the  testator.  Although  they  were  not  en- 
titled to  an  estate  in  possession  until  the  death,  and  in  one  case,  death 
or  remarriage  of  the  life-tenant,  yet  they  had  such  an  interest  as 
passed,  upon  their  death  during  the  continuance  of  the  precedent 
estate,  to  their  heirs. 

In  the  nresent  case  the  bequest  is  "  unto  and  among  all  my 
children  who  shall  be  then  living,  and  the  lawful  issue  of  such  aa^ 
shall  be  dead,  leaving  lawful  issue."  It  would  be  di  Hi  cult  to  dis- 
cover any  distinction  between  the  language  here  used  and  that  of 
the  cases  mentioned.  In  addition  we  have  the  late  o^se  of  Crntvfard 
vs.  Ford,  7  Weekly  Notes,  532,  wherein  the  testator  directed  that, 
upon  the  youngest  of  his  surviving  children  attaining  full  age.  his 
whole  residuary  estate,  if  his  wife  should  not  be  living,  should  be 
divided  in  equal  shares  among  all  his  children  "  who  shall  then  be 
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living,  and  the  issue  of  such  of  them  as  may  survive  me  and  thin 
be  dead."  His  eldest  son  died  during  the  minority  of  the  younpest 
child,  leaving  a  will,  and  it  was  held  he  took  a  vested  rtniiunder. 
It  is  clear,  therefore,  that  the  language  employed  by  testator  in  the 
case  at  hand  does  not  import  any  contingency  which  may  never 
happen,  or  which  may  not  happen  or  be  performed  till  after  tho 
preceding  estate;  but  the  estate  in  remainder  is  made  to  depend 
upon  an  event  which  certainly  must  happen,  viz.,  the  death  of  the 
widow.  This  determines  its  character  as  a  vested  and  not  con- 
tingent interest.  Smith  on  Executory  Interests,  §§  173,  175,  176. 
PleasantorCs  Appeal,  11  Weekly  Notes,  273,  was  relied  on  at  the 
argument  as  conclusively  showing  that  the  estate  of  testator's  son 
must  be  treated  as  a  contingent  interest.  But  a  careful  examina- 
tion will  disclose  a  very  different  state  of  facts  from  this  case.  That 
case  is  not  at  all  applicable.  There  was  a  gift  of  annuities  to  each 
of  the  children  of  testator's  niece,  to  be  increased  when  they 
reached  twenty -one  years.  He  then  devised  and  bequeathed  tho 
residue  to  trustees,  in  trust,  to  pay  the  legacies  and  annuities,  and 
after  the  death  of  his  niece  and  of  her  husband,  and  so  soon  as  her 
youngest  surviving  child  shall  attain  twenty-one  years  of  a«:e  (and 
not  before)  divide  the  personal  estntc,  with  all  its  accumulations, 
and  make  partition  of  all  the  real  estate  in  equal  sluircs  to  ancl 
among  the  then  surviving  children  of  his  niece,  and  the  children 
or  lawful  issue  of  any  deceased  child.  Testator's  niece siihsiquently 
died,  leaving  her  husband  and  six  children,  all  now  of  lawful  age. 
The  residuary  legatees  claimed  that  as  the  youngest  child  had  be- 
come twenty-one  years  of  age,  they  took  vested  interests,  and  were 
entitled  to  distribution  of  the  corp?/«  of  the  estate.  But  it  wi».s  held, 
affirming  this  court,  that  the  interest  of  the  residuary  legatees  was 
contingent  upon  their  surviving  the  husband  of  the  niece  of  testator; 
and  their  children  took  upon  the  same  contingency.  That  annuities 
having  been  given  to  them  for  life,  distinct  from  the  direction  to 
pay  and  distribute  the  principal,  the  legacy  was  contingent.  As 
said  by  Sharswood,  Chief- Justice,  "until  it  was  ascertained,  by  the 
death  of  General  Pleasanton,  who  were  the  survivors  then  living,  it 
could  not  be  known  to  whom  it  would  ultimately  belong,  and,  of 
course,  it  was  contingent." 

The  Intercast  of  testator's  son  Henry,  being  then  vested  as  of  the 
date  of  the  death  of  his  fatlier,  and  tlie  fund  for  distribution  being 
personal  estate,  it  must  take  the  due  course  of  administration,  as 
awarded  by  the  auditing  judge. 

The  exceptions  are  accordingly  dismissed,  and  adjudication  con- 
firmed. 

George  M,  Dallas,  Esq.,  for  exceptant 

John  G,  Johnsorij  Esq.,  for  accountantar 
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[Leg.  Int,  Vol.  89,  p.  218.] 
Estate  of  Tobin  minors.* 

The  jurisdiction  of  the  Orphans'  Court  extends  to  the  sureties  of  ffuardians. 

A  surety  of  a  guardian  who  has  taken  posscHsion  of  the  minors^  property  will  be 
compelled  to  deliver  it  to  the  jniardian,  and  in  cases  when  circuniHtances  require 
it  he  will  be  protected  by  additional  security  to  be  giren  by  the  latter. 

Sur  citation  to  surety  to  surrender  minors'  estate.  Opinion  de- 
livered June  3,  1882,  by 

Hanna,  P.  J. — We  do  not  think  there  can  be  any  doubt  as  to  the 
jurisdiction  of  the  court  to  grant  tliis  petition.  By  tlie  act  of  June 
16,  1836,  Purdon,  1104,  it  is  declared  that  the  jurisdiction  of  the 
Orphans'  Court  shall  extend  to  *'the  appointment,  control,  removal 
and  discliarge  of  the  guardians  of  minors,  a7id  the  settlement  of  their 
accounts;  "  and  "  all  cases  within  their  respective  counties,  wherein 
executors,  administrators,  guardians  or  trustees  may  be  possessed 
of,  or  are  in  any  way  accountable  for  any  real  or  personal  estate  of 
a  decedent." 

It  would,  indeed,  be  a  narrow  construction  of  the  act  to  hold  that 
the  authority  of  the  court  is  limited  to  the  control  of  executors, 
etc.,  individually,  and  the  disposition  of  the  estates  committed  to 
them,  while  as  respects  their  sureties  or  other  parties  obtaining  pos- 
session of  the  money  or  other  assets  which  should  properly  be  in 
the  custody  of  the  fiduciaries  mentioned,  or  interfermg  with  them 
in  the  management  of  either  the  real  or  personal  estate,  to  the  pre- 
judice of  those  interested,  it  is  powerless.  Such  could  not  have 
been  the  intention  of  the  legislature.  The  prior  act  of  March  29, 
1832,  Id.  11()6,  prescribes  the  practice  in  proceedings  against  (>ersons 
amenable  to  the  jurisdiction  of  the  court,  and  the  form  of  process 
to  enforce  its  decree.  And  further  provides,  in  any  case  where 
proof  shall  be  made  that  the  defendant  in  the  petition  "  has  in  his 
possession  trust  property  or  effects,  which  he  is  wasting  or  other- 
wise disposing  of  contrary  to  his  duty  or  trust,  or  that  he  is  about 
to  abscond  and  carry  such  trust  ])roperty  or  efiTects  out  of  the  juris- 
diction of  the  court,  it  shall  be  lawful  for  the  court  to  award  a  writ 
to  the  sheriff  to  take  possession  of  such  trust  property,  and  hold 
the  same  subject  to  the  order  of  the  court.  It  will  tnus  appear  that 
the  most  ample  power  and  authority  are  conferred  upon  the  court 
to  prott^ct  the  estates  of  decedents  and  minors,  and  retjiin  the  same 
'within  its  own  control.  And  further,  as  if  declaratory  of  its  juris- 
diction as  a  court  of  equity  within  the  limits  of  the  powers  thereto- 
fore conferred,  the  act  of  1874,  Purd.  1934,  pi.  7,  was  piissed,  where- 
by it  has  "  power  to  prevent  by  order  in  the  nature  of  writs  of  in- 
junction, acts  contrary  to  law  or  equity,  prejudicial  to  property 
over  which  they  shall  have  jurisdiction."  Here  we  have  the  case 
of  a  surety,  who  received  from  his  principal,  a  guardian,  moneys 
of  minors,  invested  in  United  Stjites  loan,  which  he  has  not  only 
removed  from  this  jurisdiction,  but  claims  to  retain,  until  they 
severally  attain  lawful  age.     If  he  had  continued  to  reside  in  this 

♦  Affirmoil  by  the  Supreme  Court.  July  Term,  1882,  No.  168.  Drookt^s  Appeal^  6 
OuterbnUge,  150. 
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city,  or,  upon  his  removal,  deposited  the  certificates  of  loan  in  some 
Bate  place  of  deposit,  in  all  probability  the  present  application 
would  never  have  been  made,  but  being  now  a  non-resident,  and 
not  possessing  any  property  or  estate  within  this  jurisdiction,  it  is 
not  surprising  that  the  guardian  should  seek  to  have  tlie  small 
estate  of  her  children  returned  to  her,  or  placed  within  the  control 
of  the  court.  And  this  we  think  should  be  done.  A  guardian  is 
but  a  trustee,  and  where  he  deposits  with  or  surrenders  to  another 
the  trust  property,  either  as  his  surety,  or  a  stranger  to  the  trust, 
such  third  person  becomes  a  constructive  trustee,  and  the  trust 
property  may  be  followed  in  like  manner  as  other  trust  property, 
oy  a  court  of  equity,  into  whosoever's  hands  it  may  be,  with  notice 
of  the  trust  Particularly  will  this  be  the  case,  where  the  trust 
estate  is  about  to  be  removed,  or  has  been  removed  out  of  the  juris- 
diction. And  not  only  will  such  constructive  trustee  be  held  ac- 
countable therefor,  but  compelled  to  return  and  redeliver  the  trust 
property  to  the  legal  trustee:  Story's  Equity,  §  1257-1266;  Perrv 
on  Truste,  §§  217,  241-245;  AbbotVa  Executors  vs.  Reeves,  13  Wriglit, 
494;  Act  of  1874,  supra;  Mussebnan's  Appeal^  15  P.  F.  Smith,  480, 
and  BeW^a  Appeal^  21  Id.  465,  are  instances  of  the  exercise  of  tiie 
jurisdiction  of  the  Orphans'  Court,  against  third  persons,  dealing 
with  property  belonging  to  estates  of  decedents.  As  early  as  2 
Ash  mead,  441,  In  re  Petition  of  Getts,  a  guardian  had  absented 
himself  from  the  State  and  appointed  an  agent  to  manage  the 
ward's  estate.  Judge  King  held  that  the  Orphans'  Court  had 
power  to  compel  the  agent  to  file  and  settle  an  account ;  that  the 
novelty  of  the  application  furnished  no  reason  for  its  refusal;  and 
under  the  circumstances,  to  prevent  a  failure  of  justice,  he  granted 
the  citation.  And  in  Hopkins'  Estate^  11  Phil.  Rep.  45,  we  held, 
followmg  Mussdman^s  Appeal,  supra,  "  that  persons  are  amenable 
to  the  jurisdiction  of  this  court,  either  because  they  are  parties  hav- 
ing an  interest  in  the  subject-matter  of  a  proceeding  pending  in  it; 
or  because  they  are  under  official  obligation  to  it,  or  because  they 
are  sureties  or  parties  to  bonds  or  recognizances." 

We  therefore  think  it  clear  that  we  have  undoubted  authority  to 
interfere  on  behalf  of  the  petitioner.  While  the  defendant  may 
with  good  reason  doubt  the  propriety  of  delivering  the  investments 
to  the  guardian,  yet  he  has  no  authority  to  remove  or  detain  the 
same  out  of  the  jurisdiction.  He  will  be  protected  against  personal 
liability  by  the  guardian  being  required  to  enter  additional  security : 
Purdon,  453,  pi.  234.  We  therefore  order  and  direct  the  defendant 
to  forthwith  surrender  and  deliver  to  the  petitioner  the  four  bonds 
of  the  seven-thirty  loan  of  the  United  Suites  for  one  hundred 
dollars  each,  being  the  estate  of  the  minors  received  by  him  from 
petitioner,  together  with  all  interests  collected  since  the  last  pay- 
ment of  interest  to  the  petitioner.  And  in  case  said  loan  has  been 
called  in  and  paid  off,  then  to  pay  to  the  petitioner  the  sum  of  four 
hundred  dollars,  the  priiicipal  thereof,  with  interest  thereon,  as 
stated.  Additional  security  therefor  to  be  first  entered  by 
petitioner  in  the  sum  of  six  hundred  dollars,  to  be  approved  by  the 
court.      Should  such   security  be  not  entered,   the  defendant  is 
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directed  to  surrender  and  deliver  said  loan,  or  pay  the  principal 
tliereof,  with  interest,  into  the  depositary  of  the  court,  subject  to 
its  further  order. 

J.  W,  M,  Cardeza^  Esq.,  for  petitioner. 

George  W.  Harkins,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  39,  p.  228.] 

Estate  of  John  F.  McMullin,  deceased. 

When  the  sheriff  levies  on  goods  under  a  confessed  judgment  which  waives  exemp- 
tion, and  peiidint(  the  levy  and  before  sale  the  defendant  in  the  execution  dies,  such 
goods  are  nevertheless  liable  to  the  paramount  claim  of  his  widow  for  her  exemp- 
♦       tion  under  the  act  of  April  14,  1851. 

Sur  petition  for  widow's  exemption.      Opinion  delivered  May 
27, 1882,  by 

Ashman,  J. — The  exemption  provided  by  the  act  of  April  14, 
1851,  has  been  so  far  regarded  as  a  legislative  gift  to  the  widow 
that  her  claim  has  been  allowed  to  override  all  liens  of  creditors 
except  liens  for  the  purchase-money  of  real  estate.  But  while  the 
act  has  thus  abridged  the  remedies  of  creditors,  it  has  never  been 
held  to  have  deprived  them  of  their  rights.  The  qualified  owner- 
ship, for  instixnce,  of  a  bailee  of  the  husband  for  a  valuable  con- 
sideration, would  prevail  against  the  allowance  to  the  widow,  be- 
cause her  exemption  is  of  property  belonging  to  the  husband's 
estate,  and  to  the  extent  to  which  in  his  lifetime  the  husband  had 
parted  with  his  right  of  possession  or  ownership,  the  property 
ceased  to  belong  to  his  estate.  Did  it  cease  to  be  his  when  it  passed 
by  virtue  of  legal  process  into  the  custody  of  the  law  ?  Respecting 
third  parties,  a  levy  made  under  an  execution  so  far  carries  the 
ownership  of  the  goods  seized  as  to  work  a  satisfaction  pro  tanto  of 
the  debt.  But  the  plaintiff  may  abandon  the  seizure  and  still  ob- 
tain an  alias  writ,  and  tlie  debtor  may  reclaim  the  goods  to  the 
value  of  $300  by  virtue  of  tlie  election  provided  by  the  act  of  1849. 
Until  an  actual  sale,  therefore,  it  cannot  be  said  that  the  estate  has 
passed  from  the  debtor.  The  option  of  the  latter  to  reclaim  is  per- 
mitted to  be  exercised  within  a  reasonable  time,  provided  no  ex- 
pense has  been  incurred  meanwhile  by  the  creditor  in  enforcing  his 
judgment.  In  this  instance,  the  defendant  in  the  execution  died 
in  one  week  after  the  levy,  before  any  step  towards  a  sale  had  been 
taken,  and  therefore  while  he  was  still  within  the  grace  of  the 
statute.  He  had,  however,  in  the  instrument  creating  the  debt,  ex 
pressly  waived  his  exemption.  But  his  waiver  was  only  of  a  privi- 
lege which  was  personal  to  himself,  and  it  could  not  affect  the  right 
to  exemption  which  the  subsequent  act  conferred  upon  the  widow. 
As  to  her,  the  creditor  stood  in  the  same  |)osition  which  he  would 
have  occupied  if  the  liusband  had  never  possessed  the  privilege : 
Spencer^s  Appeal,  3  Casey,  218.  At  the  death  of  the  husoand,  the 
creditor  liad  not  yet  divested  the  estate,  and  the  act  of  1851  made 
that  estate  liable  to  the  election  of  the  widow.  His  remedy,  there- 
fore, like  that  of  other  lien  creditors,  was  subordinate  to  the  right 
of  the  widow,  and  her  claim  must  be  preferred. 

The  decree  heretofore  entered  is  vacated,  and  the  petition  of  the 
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widow  praying  that  the  goods  named  in  the  appraisement  may  be 
set  apart  for  her  use  is  granted. 

H,  B.  Freeman,  Esq.,  for  petitioner. 

K.  J,  Tener,  Esq.,  contra. 

-R.  C.  Wirufhip,  Esq.,  for  sheriff. 

[Leg,  Int.,  Vol.  39,  p.  258.] 

Estate  of  Catharine  E.  King,  deceased. 

Personal  property  embraced  in  the  appraisement,  and  with  which  an  executor  or  ad- 
roinistrator  charges  himself  in  his  account,  is  conclusively  presumed  to  have  be- 
longed to  the  decedent,  so  far  as  this  court  is  concerned,  until  tlie  contrary  be  made 
to  ap(»ear  by  the  judgment  of  another  tribunal  having  jurisdiction  to  (letermine 
the  question  of  ownership  in  an  issue  between  an  adverse  claimant  and  the  ac- 
countant. 

Hailroad  stocks  and  bonds  in  the  possession  of  a  legatee  for  life  with  remainder  to  her 
children,  should  not,  upon  her  ueath  intestate,  have  been  included  by  her  adminis- 
trator in  the  inventory  and  apiiraisement  of  her  estate,  but  should  have  been  at 
once  transferred  to  the  legatees  in  remainder. 

Sur  exceptions  to  adjudication.  Opinion  delivered  July  1, 
1882,  by 

Haxna,  p.  J. — The  inventory  and  appraisement  of  the  personal 
estate  includes  household  furniture,  etc.,  appraised  at  $356.  No  one 
appears  to  have  claimed  that  the  property  did  not  belong  to  de- 
cedent, and  even  if  such  a  contest  had  arisen  this  court  would  have 
no  authority  to  determine  it:  McBride^a  Appeal,  22  P.  F.  Smith, 
484;  BramarCa  Appeal,  8  Norris,  84.  Personal  propertv  embraced 
in  the  appraisement,  and  with  which  an  executor  or  administrator 
charges  himself  in  his  account,  is  conclusively  presumed  to  have 
belonged  to  the  decedent,  so  far  as  this  court  is  concerned,  until  the 
contrary  be  made  to  appear  by  the  judgment  of  another  tribunal 
having  jurisdiction  to  determine  the  question  of  ownership  in  an 
issue  between  an  adverse  claimant  and  the  accountant.  And 
surely  upon  the  audit  of  his  account  the  executor  or  admin- 
istrator should  not  be  required  to  prove  ownership  in  his 
decedent  It  is  true  he  would  for  the  purpose  of  relieving  himself 
from  liability  be  permitted  to  correct  his  account  bv  showing  that 
through  inadvertence,  ignorance  or  mistake,  he  had  charged  him- 
self with  goods  or  moneys  which  were  not  the  property  of  the 
decedent,  and  should  have  been  omitted  by  the  appraisers  from  the 
inventory.  And  clear  proof  would  be  required  as  against  dis- 
tributees and  creditors,  particularly  in  an  insolvent  estate.  But 
should  he,  however,  maintain  that  the  property  was  that  of  his 
decedent,  we  mujt  so  consider  it,  and  remit  a  claimant  to  another 
forum  to  test  his  right  to  withdraw  it  from  the  control  of  this  court. 
We  must  therefore  hold  that  the  furniture  mentioned  was  the 
property  of  decedent,  and  sustain  the  first  exception.  From  the 
evidence  it  appeared  that  decedent,  under  the  will  of  her  deceased 
husband,  was  the  legatee  for  life  or  during  widowhood  of  all  the 
residue  of  his  estate,  with  remainder  upon  her  death  or  marriage 
to  his  children  share  and  share  alike.  At  the  settlement  of  the  ac- 
count of  the  executors,  she  being  an  executrix,  the  residue  of  the 
personal  estate,  consisting  of  shares  of  railroad  stock  and  bonds, 
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was  awarded  to  her  upon  giving  security  as  required  by  the  act  of 
February,  1834,  Purdon,  449,  pi.  214,  to  ^"secure  the  interest  of  the 
person  or  persons  entitled  in  remainder,  whenever  the  same  shall 
accrue  or  vest  in  possession."  During  her  lifetime  she  sold  and 
appropriated  to  her  own  use  a  portion  of  these  securities,  the  re- 
mainder being  still  in  her  possession  at  the  date  of  her  death.  She 
died  intestate,  and  her  administrator  included  the  unsold  shares  of 
stock  in  the  inventory  and  appraisement.  Tliis,  as  held  by  the 
auditing  judge,  was  a  clear  mistake.  While  as  to  the  securities  sold 
and  converted  by  the  legatee  for  life  the  remaindermen  would 
occupy  simply  the  position  of  creditors  entitled  to  receive  from  her 
estate  the  proceeds  of  the  sale,  yet  as  the  shares  of  stock  remaining 
intact  were  not  the  property  of  the  deceased  legatee  for  life,  but 
became  vested  in  the  legatees  in  remainder  immediately  upon  her 
death,  they  should  have  been  omitted  from  the  inventory  and  at 
once  transferred  to  them. 

This  is  obvious  from  the  fact  that  the  shares  were  not  applicable 
to  payment  of  debts  of  the  legatee  for  life,  nor  were  they  liable  to 
the  debts  of  her  husband,  the  testator.  They  no  longer  formed  any 
part  of  his  estate,  having  passed  from  the  hands  of  his  executor  by 
the  decree  of  distribution.  It  follows  then  that  the  surviving  ex- 
ecutor of  testator  would  have  no  right  to  the  custody  of  the  uncon* 
verted  shares  of  stock,  and  the  title  thereto  is  in  the  legatees  in  re- 
mainder. Otherwise  they  would  be  subjected  to  the  expense  and 
delay  of  read  ministration,  another  executor's  account  and  redistri- 
bution ;  a  course  wholly  repugnant  to  the  regularity  of  well-settled 
practice.  The  second  exception  is  accordingly  sustained,  and  the 
adjudication  corrected. 

John  A,  Clark,  Esq.,  for  exceptants. 

[Leg.  Int,  VoL  39,  p.  258.] 

Estate  of  William  Harris,  Jr.,  deceased. 

The  widow  of  decedent  was  called  by  a  claimant  as  a  witness  in  support  of  his  claim. 
She  was  examined  and  cross-examined,  and  her  testimony  was  received  without 
objection  from  either  the  exceptant  or  any  of  the  other  creclit<»r8  appearing  before 
the  auditor.  It  is  too  late  to  object  to  her  competency  upon  exceptions  to  auditor's 
report. 

Sur  exceptions  to  auditor's  report.  Opinion  delivered  Jidy  1, 
1882,  by 

Hanna,  p.  J. — The  widow  of  decedent  was  called  by  a  claimant 
as  a  witness  in  support  of  his  claim.  She  was  examined  and  cross- 
examined,  and  her  testimony  was  received  without  objection  from 
either  tlie  exceptant  or  any  of  the  other  creditors  appearing  before 
the  auditor.  It  is  too  late  now  to  object  to  her  competency.  The 
proper  course  was  either  to  object  to  her  being  examined  at  the  time 
she  WHS  called,  or  to  request  the  auditor  to  strike  from  his  notes,  and 
disregard  her  testimony.  The  question  of  the  competency  of  the 
witness  would  then  be  properly  before  us.  As  it  is,  the  exceptant 
has  waived  an  advantage  he  otherwise  possessed.  An  auditor  having 
jurisdiction  of  questions  both  of  law  and  fact,  is  misled  by  parties 
permitting  him  to  hear  incompetent  testimony,  and  then  objecting 
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to  his  conclusion  from  that  testimony  when  found  to  be  adverse  to 
their  expectations.  In  all  fairness  they  should  be  held  to  tlie  effect 
of  silence  at  a  time  when  they  were  bound  to  speak.  We  must 
apply  the  same  rule  here  as  would  be  decisive,  if  the  application 
was  for  a  new  trial  before  a  jury.  The  cases  are  analogous.  Then 
we  find  that  if  illegal  evidence  be  permitted,  without  oljjection,  to 
go  to  the  jury,  it  may  be  considered  by  them  :  McCuUough  vs.  Elder^ 
8  Serg.  <fc  Rawle,  181.  And  the  verdict  would  not  be  disturbed  if, 
in  the  languajie  of  Sharswood,  present  chief-justice,  in  Miller  vs.  The 
Church,  4  Phila.  4,  the  court  is  satisfied,  that  in  justice  it  ought  to 
stand.  So  if  an  incompetent  witness  be  examined,  without  objec- 
tion, the  court  will,  on  request,  direct  tlie  jury  to  disregard  his  tes- 
timony :  Armatrong  vs.  Graham,  4  Barr.  And  this  is  the  only  remedy : 
Jie^n  \'s,  Licingifton,  5  Wright,  113;  Simons  \6,  Vulcan  Oil  Co.,  11  P. 
F.  Smith,  202.  And  in  Mclarmi  vs.  Dyer,  11  Wright,  118,  it  is  lield, 
that  where  the  ti^stimony  of  a  witness  has  been  received  without 
objection,  and  used  and  commented  on  to  the  jurv,  by  the  opposite 
party,  he  cannot  usk  to  have  it  withdrawn  from  the  jury,  when  the 
case  is  about  to  be  submitted  to  them.  We  discover  no  reason  to 
think  the  claim  allowed  by  the  auditor  to  be  other  than  meritorious. 
The  testimony  of  the  widow  was  clearly  that  of  a  disinterested  wit- 
ness, as  the  estate  is  largely  insolvent,  and  the  disallowance  of  the 
claim  would  be  of  no  pecuniary  advantage  to  her.  If  the  claim 
was  fraudulent  or  exorbitant,  no  one  would  be  more  likely  to  con- 
test or  disprove  it,  it  being  for  medical  attendance  upon  decedent 
and  his  family  during  six  or  seven  years.  For  tlie  reasons  given  it 
is  unnecessary  to  consider  the  competency  of  the  witness,  as  the  ob- 
jection to  her  has  not  been  made  in  time.  It  seems  that  the  auditor 
permitted  the  claimant  also  to  testify  in  his  own  behalf,  notwith^ 
standing  the  objection  of  counsel.  lie  was  clearly  incompetent. 
And  if  the  chiim  depended  upon  his  testimony  it  would  fail  of 
proper  ]iro(>f.  But  it  does  not.  It  is  sufficiently  proved  even  if  his 
own  testimony  be  disregarded.  If  this  be  shown,  the  admission  of 
claimant  to  testify  affords  no  ground  for  the  rejection  of  tlie  claim  : 
Brenemnn's  Estate,  15  P.  F.  Smith,  298;  Birch/ s  Appeal,  3  Weekly 
Notes,  211. 

The  exception  is  dismissed  and  report  confirmed. 

Wm.  H.  Petemxnn  and  Thos.  W.  Barlow,  Esqs.,  for  exceptant. 

Wm.  H,  Jam^s,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  268.] 
Estate  of  Mary  Shields,  deceased.* 

The  testntrix  left  a  legacy  to  the  "  Institution  for  the  Blind."  which  was  claimed  by 
both  the  "  Pennsylvania  Institution  for  the  Instruction  of  the  Blind  "  and  tlic  *'  In- 
dustrial Home  for  Blind  Women."  There  being  evidence  that  the  testatrix  was  a 
visitor  at  the  latter  place  and  was  well  acquainted  with  its  title,  the  legacy  was 
awarded  Xr>  the  former. 

To  sustain  a  bill  of  review,  palpable  error  must  be  clearly  shown.  It  is  not  sufficie!>t 
simply  to  raise  a  doubt. 


♦Affirmed  by  the  Supreme  Court,  Jul  v. Term,  1882,  No.  81.   Appeal  of  The  Penn- 
tykania  Indtulrial  Home,  40  Legal  Intell.  242. 
36  Vol.  16 
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Sur  petition  for  review,  etc.    Opinion  delivered  July  1,  1882,  by 

Penrose,  J. — ^The  designation  used  by  the  testatrix  in  her  willis, 
as  the  evidence  clearly  shows,  the  ordinary  and  general  terra  ap- 
plied in  the  community  to  the  Pennsylvania  Institution  for  the  In- 
struction of  the  Blind,  incorporated  January  27,  1834.  It  has  for 
many  years  been  so  described  in  the  advertisements  of  its  exhibi- 
tions, publislied  twice  a  week  in  the  daily  paners  of  the  city ;  in 
more  than  three-fourths  of  the  letters  addressea  to  the  institution ; 
and,  from  1869  to  1878,  in  the  annual  reports  of  the  petitioners.  The 
Pennsylvania  Industrial  Home  for  Blina  Women.  There  is  no  other 
institution  known  as  '*The  Institution  for  the  Blind,"  and  hence,  it 
would  seem,  the  case  does  not  present  a  question  of  latent  ambi- 
guity, to  be  solved  by  the  introduction  of  parol  evidence. 

If^  however,  it  should  be  conceded  that  the  words  of  the  will  wore 
descriptive  merely,  the  evidence  leaves  us  in  no  doubt  that  The  In- 
dustrial Home  for  Blind  Women  was  not  intended  as  the  institution 
referred  to.  Apart  from  the  fact  that  the  testatrix  was  an  occasional 
visitor,  and  was  in  the  regular  receipt  of  its  annual  reports,  in  which 
the  form  of  a  bequest  to  it  was  always  prominently  set  forth,  it  ap- 
peared from  her  private  subscription  book,  in  her  own  handwriting, 
that  her  contributions  to  this  charity  were  entered  as  made  to  the 
**  Industrial  Home  for  Blind  Women,"  and  with  knowledge  of  the 
correct  title  and  its  habitual  use  by  her  thus  demonstrated,  it  is  in- 
conceivable that  in  an  instrument  of  the  importance  and  solemnity 
of  a  will,  this  testatrix,  who  was  a  person  of  more  than  ordinary 
intelligence  and  capacity,  and  who  knew  of  the  existence  of  the 
Institution  for  the  Blind,  would  employ  general  and  equivocal  terms 
in  describing  her  intended  beneficiary.  We  had  occasion  to  con- 
sider this  question  in  the  adjudication  of  the  second  account  filed 
by  these  accountants,  and  in  the  opinion  on  the  exceptions  thereto, 
and  we  see  no  reason  to  change  the  views  then  expressed. 

To  sustain  a  bill  of  review,  palpable  error  must  be  clearly  shown. 
It  is  not  sufficient  simply  to  raise  a  doubt  The  evidence  in  this 
tjj^se  wholly  fails  to  sustain  the  claim  of  the  petitioners,  and  we 
need  not  consider,  therefore,  how  far  the  fact  that  distribution  was 
made  before  the  petition  was  filed  bars  relief 

Petition  dismissed,  at  the  costs  of  the  petitioners. 

K  H.  Sharpleas  and  Geo,  JunkiUy  Esqs.,  for  petitioners. 

John  Cadwalader  and  O.  W,  Thom^  Esqs.,  for  respondents. 

[Leg.  Int.,  Vol.  89,  p.  265.] 

Estate  of  Patrick  Bradley,  deceased. 

Exeeptions  to  an  adjudication  mns^  present  some  better  reason  for  a  rehearing  than 
an  alleged  want  of  credibility  of  tne  witnesses.  This  subject  is  exclusively  within 
the  province  of  the  auditing  judge. 

8ur  exceptions  to  adjudication,  and  for  rehearing.  Opinion  de- 
livered Jwiy  8,  1882,  by 

Hanna,  p.  J. — The  parties  asking  for  a  rehearing  were  present 
and  represented  by  counsel  before  the  auditing  judge,  and  every  op- 
portunity was  afforded  for  the  most  ample  investigation  of  the  ac- 
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count,  the  conduct  of  the  executors,  and  claims  presented  a^aindt 
the  estate.  Now,  after  the  patient  hearing  given,  with  full  notice  to 
all  interested,  some  cogent  reason  should  oe  urged  to  justify  a  rer 
commitment  of  the  account,  and  thus  impose  additional  labor  upon 
the  auditing  judge,  which,  if  the  petitioners  had  been  more  vigilant 
and  attentive,  would  be  wholly  unnecessary.  But  the  exceptions 
furnish  no  reason  in  themselves ;  it  is  not  alleged  that  additional  or 
after-discovered  testimony  can  be  submitted ;  that  the  petitioners 
were  misled,  or  failed  to  present  their  case  through  their  own  ignor- 
ance or  mistake,  or  inadvertence  or  absence  of  counsel;  nor  that 
great  hijustice  will  be  suffered  by  them,  if  the  conclusions  of  the 
auditing  judge  be  allowed  to  stand.  There  is  therefore  no  reason 
shown  for  a  rehearing,  and  the  petition  is  accordingly  refused.  If 
the  evidence  clearly  demonstrated  that  the  findings  of  fact  of  the 
auditing  judge  were  unsupported,  it  would  be  our  duty  to  sustain 
the  exceptions.  But  this  we  are  unable  to  discover,  notwithstanding 
the  earnest  argument  of  counsel.  The  testimony  in  support  of  the 
claim  of  one  of  the  sons  of  testator  to  recover  the  amount  of  his 
wages,  was  not  only  that  he  worked  for  his  father,  but  the  latter,  in 
addition  to  admitting  his  indebtedness,  expressly  promised  to  pajr 
it.  There  was  no  counter  testimony,  and  as  the  credibility  of  thfe 
witnesses,  with  the  weight  to  be  attached  to  their  testimony,  Was 
solely  within  the  province  of  the  auditing  judge,  in  the  absence  of 
evidence  to  contradict  or  impeach  them,  we  do  not  see  how  he  couM 
reject  the  claim.  The  verdict  of  a  jury  will  not  be  set  aside  unless 
clearly  contrary  to  the  weight  of  the  evidence.  And  surely  the  con- 
clusion of  the  auditing  judge  is  entitled  to  equal,  if  not  greater  con*- 
sideration. 

The  exceptions  are  dismissed  and  adjudication  confirmed. 

r.  C  Patterson  and  E.  H,  Hanson,  Esqs.,  for  exceptants. 

Joseph  S.  Goodbread,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  265.]  ': 

Estates  of  Thomas  Wistar  and  Joseph  Wistar,  deceased. 

Right  to  bill  of  review  forfeited  by  laches  and  delay. 

A  petition  for  review  must  allege  tlint  distribution  has  not  yet  been  made;  if  such 

allet^tion  be  wnnting  the  petition  is  defective  and  should  bo  dismissed. 
A  petition  for  review  should  be  confined  to  one  estate.    If  the  petitioners'  grievance 

extends  to  more  than  one  each  must  be  set  out  separately. 

Sur  petitions  for  review  and  answers.  Opinion  delivered  Juhj  8, 
1882,  by 

Hanxa,  p.  J. — As  this  matter  is  before  us  upon  petition  and  an- 
swers,  no  replication  being  filed,  wc  must  take  the  averments  of  the 
answers,  which  are  responsive  to  the  petition,  as  true.  The  peti- 
tioners then  had  ample  notice,  not  only  of  the  filing  of  the  account, 
and  the  adjudication  by  the  auditing  judge,  but  a  printed  extract 
therefrom  giving  explicit  information  of  tne  mode  of  distribution 
directed  to  be  made,  was  sent  to  each  distributee.  And  this  within 
a  few  days  subsequent  to  the  filing  of  the  adjudication,  and  long 
prior  to  its  final  confirmation  under  the  rule  of  court.  As  they 
already  had  able  counsel,  the  duty  of  petitioners  was  to  promptly 
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consult  him,  and  if  they  were  dissatisfied  with  the  awards  made, 
file  exceptions  thereto  within  the  time  prescribed  by  the  rule  and 
practice  in  such  cases.  On  the  contrary  they  led  the  trustee  and  all 
parties  to  believe  they  acquiesced  in  the  decree  made.  The  trustee 
made  distribution  in  accordance  with  the  awards,  and  after  the 
lapse  of  (\xe  months  from  the  final  confirmation,  they  discovered,  as 
they  allege,  an  error  of  law  "  apparent  upon  the  face  of  the  record." 
However  assured  the  right  to  a  bill  of  review,  by  virtue  of  the  act 
of  1840,  Purdon,  1109,  pi.  49,  if  such  error  be  made  to  appear,  the 
petitioners,  by  reason  of  laches  and  delay,  have  forfeited  that  right 
The  essential  element  in  the  proceeding  is,  that  the  balance  found 
due  the  estate,  in  the  hands  of  the  accountant,  has  not  "  been  actu- 
ally paid  and  discharged ; "  or  in  other  words,  that  distribution  has 
not  yet  been  made.  It  is  necessary  that  this  be  alleged  in  the  peti- 
tion:  Ru88eWs  Appeal,  10  Casey,  258.  And  if  it  be  wanting,  the  court 
should  refuse  to  entertain  its  petition :  Cramp^a  Appeal,  2  W.  N.  391. 
In  StcwarVa  Appeal,  5  Norris,  149,  it  is  held  that  where  an  adminis- 
trator, in  pursuance  of  a  decree  of  the  Orphans'  Court,  has  actually 
distributed  **  according  to  the  decree,  before  notice  of  the  application 
for  a  review,  both  the  express  provision  of  the'act  of  1840,  and  the 
plain  dictates  of  justice  and  equity,  require  that  the  appellant  should 
oe  protected."  Charlton^s  Appeal,  7  Id.  476,  is  to  the  same  effect 
As  this  petition  is  therefore  radically  defective  it  must  be  dis- 
missed. 

We  may  also  add  that  the  petition  is  irregular  and  not  in  con- 
formity with  good  practice,  in  seeking  to  vacate  the  final  decree  en- 
tered in  the  settlement  of  two  separate  and  distinct  estates  in  one 
petition,  instead  of  presenting  a  single  application  in  each  estate. 
It  may  lighten  the  labor  of  counsel,  but  tends  to  embarrass  and  con- 
fuse the  record.  For  tliis  reason  alone,  we  would  feel  inclined  to 
dismiss  the  petition,  without  prejudice,  etc.  But  as  petitioners  have 
failed  to  present  such  a  case  as  entitles  them  to  the  review  sought 
for,  the  petition  is  dismissetl  at  the  costs  of  petitioners. 

A,  A,  Outerbridge,  Esq.,  for  petitioners. 

7!  W.  Kimber,  B.  P.  Wilson  and  J.  B,  Towvsend,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  265.] 

Estate  of  Charles  H.  Krouse,  deceased. 

The  admission  of  an  administrator  is  inadmissible  to  prove  a  claim  against  a  dece- 
dent's estate. 

Sur  exceptions  to  adjudication.  Opinion  delivered  July  8, 1882,  by 
Hanna,  r.  J. — We  think  the  auditing  judge  entirely  riglit  in  dis- 
allowing the  claim  of  exceptant  as  a  creditor,  based  solely  u|)on  the 
admission  of  the  administrator.  While  it  is  common  practice  to 
relieve  claimants  from  the  trouble  and  necessity  of  formal  proof 
where  the  accountant  has  |>ersonal  knowledge  of  the  decedent's  in- 
debtedness, and  admits  the  correctness  of  the  claim,  and  that  it  is 
still  unpaid,  yet  it  is  generally  accompanied  by  the  corresponding 
consent  of  all  parties  interested  who  appear  in  person  or  by  attorney, 
and  never  accepted  as  suflScient  proo^  when  objected  to.    The  aa- 
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mission  of  an  executor  or  administrator  may  bind  de  bonis  propriis, 
but  never  de  bonis  teaiatoris. 

That  the  acknowledgment  and  admission  of  the  administrator 
are  inadmissible  to  prove  a  claim  ap^ainst  a  decedent's  estate,  is  held 
in  the  late  case  of  Orr^s  Appeal^  7  Weekly  Notes,  127 ;  Estate  of  Wil- 
liam McFarland^  12  Phila.  122,  following  Lobb  vs.  Lobb,  2  Casey,  331, 
and  Anderson  vs.  Washabaugh,  7  Wright,  119. 

The  exceptions  are  accordingly  dismissed.  But  as  the  claim  of 
exceptant  is  as  surviving  partner  of  decedent,  and  involves  a  settle- 
ment of  the  partnership  affairs,  which  cannot  be  accomplished  in 
this  court :  Brown^s  Appeal,  8  Norris,  139,  but  by  a  partnership  bill  in 
equity :  Story  on  Partnership,  367 ;  Parsons  on  Partnership,  2/8, 288 : 
and  as  no  injustice  will  arise  from  the  delay,  we  will,  as  ui  Estate  of 
Charles  F.  Hidse,  deceased^  12  Phila.  131,  vacate  the  confirmation  nisi 
of  the  account  of  the  administrator  and  suspend  further  proceed- 
ings thereon,  until  the  settlement  of  the  partnership  accounts,  or 
until  the  further  order  of  the  court. 

M.  Hampton  Toddy  fcq.,  for  exceptant. 

T.  D.  Beeber,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  265.] 

Estate  of  William  Drum,  deceased. 

When  the  entire  principal  of  the  fbnd  has  been  handed  over  by  the  acoounttnt  to  his 
succefisor  under  an  order  of  court,  the  auditing  judge  cannot  award  the  widow  her 
share  or  make  any  other  distribution,  but  must  leave  this  until  the  fund  is  brought 
before  him  by  an  accountant  who  actuaUy  has  it  in  hand. 

Sur  petition  for  review.    Opinion  delivered  Jtdy  8,  1882,  by 

Hanna,  p.  J. — At  the  argument  counsel  for  the  petitioners  stated 
that  he  relied  only  upon  the  first  two  errors  alleged  in  the  petition. 
These  are  that  the  adjudication  is  erroneous  in  not  dividing  the 
capital,  and  not  finding  and  awarding  the  widow's  interest  to  said 
widow.  It  appears  that  the  entire  personal  assets  in  the  hands  of 
the  accountant  were  delivered  to  his  successor,  in  pursuance  of  an 
order  of  court  made  prior  to  the  filing  and  audit  of  the  account 
So  that  no  further  distribution  was  made  by  the  auditing  judge,  ex- 
cept as  to  the  income  still  due  by  the  accountant.  The  widow 
having  elected  to  take  against  the  will,  she  is,  of  course,  entitled  to 
one-third  of  the  personal  estate  absolutely,  and  the  income  of  one- 
third  of  the  real  estate  for  life. 

And  the  new  trustee  having  the  entire  estate,  there  does  not  seem 
any  difficulty  in  thus  apportioning  the  income.  It  is  difficult  to  see 
how  any  diiferent  distribution  could  be  made,  and  none  was  sug- 
gested by  counsel. 

In  all  events  no  error  of  law  or  fact  appears  from  the  record,  and 
the  petition  is  dismissed  with  costs. 

Joseph  A.  AbramSy  Esq.,  for  petitioners. 

James  D.  Bennett,  Esq.,  contra. 
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[Leg.  Int.,  Vol.  39,  p.  265.] 

Estate  of  John  Frederick  Zehender,  deceased. 

A  devise  of  a  house  and  lot  is  not  to  be  construed  as  a  payment  for  services  rendered 
to  the  testator  by  the  devisee  uuless  there  is  proof  that  the  services  were  perfornaed 
on  the  faith  of  such  a  gift. 

An  offer  by  suoli  a  claimant  to  settle  for  a  certain  sum  in  cash  does  not  estop  her  from 
claiming  the  full  value  of  her  services. 

Sur  exceptions  to  adjudication.  Opinion  delivered  July  8, 
1882,  by 

Ashman,  J, — Whether  the  devise  of  the  house  and  lot  to  the 
claimant  was  intended  as  a  payment  for  her  services  is  immaterial, 
because  no  proof  that  the  services  were  rendered  upon  the  faith  of 
such  a  gift  was  produced.  If  a  contract  had  been  shown,  it  would 
probably  not  have  been  held  to  be  performed  by  a  devise  of  prop- 
erty which  the  sheriff's  sale  showed  to  be  worthless.  The  claimant, 
therefore,  was  not  estopped  by  her  temporary  occupancy  of  the 
house  from  pressing  her  demand  against  the  estate.  Nor  was  she 
estopped  by  her  offer  to  quit  on  payment  of  $150,  and  her  threat^  if 
the  offer  was  declined,  to  sue  for  four  or  five  dollars  per  week,  if  those 
terms  embodied  a  mere  proposal  of  compromise  which  was  rejected 
by  the  executor.  Lord  Mansfield  has  said,  "  it  must  be  permitted 
to  men  to  buy  their  peace."  Only  part  of  her  offer,  however,  is 
open  to  the  suggestion  that  it  was  intended  as  a  compromise,  and 
ipne  was  awarded  more  than- treble  the  sum  which  is  there  named. 
Her  alternate  proposition  denoted  the  highest  rate  which  she  wfis 
herself  disposed  to  affix  to  her  services,  and  the  auditing  judge 
adopted  her  figures.  Courts  will  not  often  err  on  the  side  of  parsi- 
mony when  their  decrees  conform  to  the  estimates  of  claimants. 
Justice  to  this  claimant  requires  us  to  say  that  her  standard  of 
compensation  was  a  modest  one,  but  we  cannot  say  that  it  was  not 
adapted  to  the  circumstances  of  the  case. 

The  exceptions  are  dismissed. 

Alexander  Mcllwedj  E.  Hunn  Hanson  and  B.  Franklin  Fisher^  Esqs., 
for  exceptants. 

[Leg.  Int.,  Vol.  39,  p.  265.] 

Estate  of  Gkorge  W.  J.  De  Renne,  deceased. 

The  distribution  of  the  personal  effects  of  a  decedent  must  be  goyerned  by  the  law  of 
the  domicile  of  such  decedent. 

Sur  exceptions  to  adjudication.  Opinion  delivered  July  1, 
1882,  by 

Pexrose,  J. — It  haa  become  "  a  settled  principle  of  international 
lurisprudence,"  says  Chancellor  Kent  (2  Comm.  *429),  **  and  one 
founded  on  a  comprehensive  and  enlightened  sense  of  public  policy 
and  convenience,  that  the  disposition  of  personal  property,  wherever 
situated,  is  governed  by  the  law  of  the  country  of  the  owner's  ^or 
intestate's  domicile,  at  the  time  of  his  death,  and  not  by  the  con- 
fiicting  laws  of  the  various  places  where  the  goods  happened  to  be 
situated."    Jarman,  speaking  with  more  accuracy  as  to  the  property 
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aflected  by  tlie  principle,  says :  "  The  law  of  England  adopts,  with-, 
out  qualification  or  reserve,  the  general  rule  which  makes  the  domi** 
cile  regulate  the  destination  of  movable  property : "  Jarnian  on 
Wills,  *3-4.  "If  it  were  otherwise,"  said  Lord  Hardwicke,  in 
Thome  vs.  Watkins,  2  Vesey,  Sr.,  37,  "  it  would  destroy  the  credit  of 
the  public  funds,  for  no  foreigner  would  put  into  them  if,  because  a 
title  must  be  made  up  by  administration  or  probate  of  the  Prerog-^ 
ative  Court  of  England,  the  property  \ya8  to  be  distributed  du-^ 
ferently  from  the  law  of  his  own  country."  • 

To  say  that  tliis  rule  is  subject  to  the  qualification  that  the  disf 
tribution  permitted  by  the  law  of  the  domicile  does  liOt  conflict 
with  the  public  policy  of  the  State  or  country  in  which  ancillary 
administration  may  become  necessary,  is  in  effect  to  deny  the  rule 
itself;  the  difference  of  laws  which  has  led  to  the  rule  being  simply 
the  result  of  the  difl'erent  views  entertained  in  the  different 
countries  with  regard  to  what  constitutes  public  policy.  The  policy 
of  the  law  of  one  State  is  in  favor  of  distributmg  personal  estaW 
imong  the  next  of  kin  of  an  intestate  without  distinction  of  blood ; 
while  the  policy  of  the  law  of  another  excludes  thoseof  the  half* 
blood  :  The  policy  of  the  law*of  Scotland  will  not  j)ermit  the  heir 
to  whom  real  estate  has  descended  to  receive  a  share  of  personal 
estate  as  one  of  the  next  of  kin  ;  the  policy  of  the  la\y  of  England 
makes  no  such  distinction :  Yet  in  none  of  these  cases  has  it  been 
6up|K)sed  that  the  rule  did  not  ajjply  :  tSomarille  vs.  Lord  SomcrviUe, 
5  Vesej%  750 ;  Laurence  vs.  Kitia-idgc,  21  Connect.  577  ;  Balfour  V8» 
Scott,  Ersk.  Inst.  Laws  of  Scotland,  701.  The  policy  of  the  law  ot 
Scotland  recognizes  as  legitiniate  children  born  before  the  marriage 
of  their  parents.  Yet  this  did  not  prevent  a  Scotch  court  from  ex* 
eluding  such  children  in  the  distribution  of  the  personal  estate 
of  their  father,  a  Scotchman,  who  had  become  domiciled  in  Eng^ 
land,  where  the  law  denied  tlieir  legitimacy  :  2  Kent,  430,  note. 

The  cases  which  are  supposed  to  estiiblish  the  exception  are  de^ 
cisions  with  regard  to  slave  property,  which  is  considered  as  quasi 
real  estate  or  as  immovable  (2  Kent,  *253,  note  a)  and  therefore 
governed  by  the  lex  rei  sitsR. 

The  rule  certainly  apphes  as  to  matters  of  mere  local  or  State 
policy,  resulting  from  custom  or  legislative  enactment,  as  distin- 
guished from  public  policy  founded  on  some  immutable  principle 
of  right  and  wrong,  and  universally  recognized  by  all  civilized 
nations  and  countries.  Our  act  of  April  18,  1853,  regulating  trusts 
for  accumulation,  was  not  intended  to  have  any  extra  territori*vl 
operation.  It  was  designed  only  to  regulate  the  holding  of  prop- 
erty under  our  laws  and  in  our  own  State;  and  a  trust  intended  to 
tjike  effect  in  another  State  falls  neither  within  its  letter  or  snirit. 
It  is  well  settled  that  statutes  relating  to  gifts  to  charities  are  local 
in  their  action,  and  that  they  do  not  affect  a  gift  of  personal  esUite 
in  aid  of  foreign  charities:  Attor^mj- General  vs.  Stewart,  3  Meriv. 
161 ;  Custis  vs.  Button,  14  Vesey,  537  ;  Hill  on  Trustees,  *457.  And 
the  law  is  the  same  as  to  statutes  with  regard  to  accumulations  and 
perpetuities:  Draper  vs.  The  College,  57  How.  (N.  Y.)  Pr.  269; 
Chamberlain  \s.  Chamberlain, AS  New  York,  433r4.     In  the  latte^ 
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Case  it  was  said  by  Allen,  J.,  in  delivering  the  opinion  of  the  court: 
**  II  is  no  part  of  the  policy  of  the  State  of  New  York  to  interdict 
perpetuities  or  gifts  in  mortmain  in  Pennsylvania  or  California. 
Each  State  determines  these  matters  according  to  its  ov/n  views  of 
policy  or  right,  and  no  other  State  has  any  interest  in  the  question, 
and  there  is  no  reason  why  the  courts  of  this  State  should  follow 
the  funds  bequeathed.  ...  to  see  whether  they  will  be  administered 
in  all  respects  in  strict  harmony  with  our  policy  and  our  laws." 
So  also  in  the  case  of  Fordyce  vs.  Bridges,  2  Phillips,  497,  cited  in 
Chamberlain  vs.  Chamberlain,  supra,  where  the  question  before  the 
court  was  upon  a  bequest  of  a  fund  in  England  to  be  invested  in  a 
Scotch  entail,  Lord  Cottenham  said  :  "An  objection  was  made  that 
the  bequest  of  a  fund  to  be  invested  in  a  regular  Scotch  cntiiil  was 
void  as  a  perpetuity.  The  rules  acted  upon  by  the  courts  in  this 
country  with  respect  to  testamentary  dispasitions  tending  to  per- 
petuities relate  to  this  country  only.  What  the  law  of  Scotland 
may  be  upon  such  a  subject  the  courts  of  this  country  have  no 
judicial  knowledge,  nor  will  they,  I  apprehend,  inquire.  The  fund 
being  to  be  administered  in  a  foreign  country  is  payable  here, 
though  the  purpose  to  which  it  is  to  be  applied  would  have  been 
illegal  if  the  administration  of  the  fund  had  been  to  take  place  in 
this  country.  This  is  exemplified  by  the  well-established  rule  in 
case  of  bequests  within  the  statute  of  mortmain.  A  charity  legacy, 
void  in  this  country  under  the  statute  of  mortmain,  is  good  and 
payable  here  if  for  a  charity  in  Scotland." 

in  the  present  case  the  testator  was  domiciled  in  Georgia,  where 
his  widow  and  one  of  his  dau;?hters  still  reside,  and  where  the 
trust  for  accumulation,  permissible,  as  the  auditing  judge  has  found, 
by  the  laws  of  that  State,  is  to  be  administere<l;  and  it  is  clear 
from  the  authorities  cited  that  the  question  of  the  validity  of  the 
trust  is  not  affected  by  the  provisions  of  our  statute,  but  is  governed 
lentirely  by  the  law  of  the  domicile. 

It  may  be  added  that  the  estate  in  the  hands  of  the  accountant 
coiisists  only  of  choses  in  action ;  which,  under  the  decisions  in 
OrciiiCs  Appeal,  1  Outerb.  179,  and  Cominonwealih's  Appeal,  11  W.  N. 
492,  are  so  entirely  exempt  from  the  operation  of  the  laws  of  the 
ancillary  jurisdiction,  that  they  are  not  even  subject  to  the  pay 
ment  of  collateral  inheritance  tax  in  cases  where  such  tax  would 
otherwise  be  due. 

None  of  the  parties  in  interest  are  citizens  of  this  State.  It  is 
krue  that  the  guardian  of  one  of  them  was  appointed  by  this  court; 
but  the  domicile  of  a  guardian  is  not,  necessarily,  the  domicile  of 
the  ward,  and  no  infant  who  hasa  pnrent  ^njieris  can  in  the  nature 
of  thincrs  have  a  separate  domicile :  School  Directors  vs.  James,  2  W. 
ife  S.  571.  Under  these  circumstimces,  according  to  the  latest 
decision  of  the  Supreme  Court  upon  the  subject,  there  should  have 
been  no  distribution  in  this  jurisdiction,  but  the  fund  should  have 
been  remitted  to  the  executor  of  the  domicile:  Bnrnfs  Arypeal,  10 
W.  N.  483. 

As,  however,  the  distribution  which  has  been  made  is  not 
oeriously  complained  of  except  so  far  as  one-sixth  of  the  surplus 
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income  is  concerned,  we  will  dismiss  the  exceptions  filed  by  tlie  ex- 
ecutor of  the  domicile,  and  sustain  those  filed  by  the  trustee,  to 
whom  the  sixth  of  the  income  so  distributed  is  now  awarded,  and 
the  adjudication  directed  to  be  modified  accordingly. 

John  G,  Johnson,  Esq.,  for  exceptants. 

George  Biddle^  Esq.,  contra. 

[Leg.  Int.,  Vol.  89,  p.  265.] 

Estate  of  Andrew  M.  Eastwick,  deceased. 

Principal  and  income— Dividends  earned  after  the  decease  of  testator  and  applied 
with  part  of  the  principal  of  the  estate  in  the  purchase  of  new  stock ;  sucn  new 
stock  to  the  amount  of  the  dividends  so  applied  in  its  purchase  must  be  considered 
as  income. 

Sur  exceptions  to  adjudication.  Opinion  delivered  July  1,  1882, 
by 

Penrose,  J. — ^The  testator  devised  and  bequeathed  to  his  ex- 
ecutors his  residuary  estate,  in  trust  as  to  the  personalty  to  keep 
the  same  invested  as  it  was  at  the  time  of  his  death,  or  at  their 
option  to  sell  and  reinvest,  and,  after  the  death  of  a  sister,  to  whom 
an  annuity  of  $600  was  given,  to  pay  the  entire  net  income  to  his 
widow,  the  exceptant,  for  life. 

Among  the  securities  thus  bequeathed  were  shares  in  a  transpor- 
tation company,  which,  several  j'cars  after  the  testator's  death,  de- 
clared a  dividend  of  620  per  share,  amounting  in  all  to  $400,000. 
At  the  same  time,  and  as  part  of  tlie  same  transaction,  it  was  re- 
solved to  increase  the  capital  stock  to  tlie  amount  of  $1,000,000, 
divided  into  20,000  shares,  and  to  ofl'er  the  new  shares  to  the  old 
stockholders  share  for  share  at  their  par  value  of  $50,  payable  to 
the  extent  of  $20  per  share  from  the  dividend  declared  as  above, 
the  balance  being  advanced  in  instalments  in  cash  by  the  stock- 
holders. 

It  is  found  by  the  adjudication  that  the  dividend  thus  declared 
had  actually  been  earned,  and  that  it  consisted  of  profits  which  liad 
accumulated  since  the  testjitor's  death.  It  is  contended,  however, 
as  it  was  j)ayable,  not  in  cash,  but  by  transferring  it  to  the  new 
capital  account  and  simply  giving  credit  for  the  amount  to  stock- 
holders subscribing  for  the  new  stock,  that  it  is  not  to  be  regarded 
as  income,  and  that  the  amount  must  be  added  to  the  principnl, 
and  be  held  by  the  accountants  during  the  lifetime  of  the  excepttint; 
and  this,  more  especially,  because  the  option  of  taking  the  new 
stock  was  confined  to  the  old  stockholders,  and  was  not  made  tlie 
subject  of  sale. 

Had  the  dividend  been  payable  in  cash  it  cannot  be  doubted  that 
the  tenant  for  life,  to  whom  the  will  expressly  gave  the  whole  net 
income,  would  have  been  entitled  to  it;  and  if,  after  having  been 
thus  received,  it  had  been  reinvested  in  the  new  stock,  the  stock  so 
purchased  would  have  been  equally  hers.  We  do  not  think  her 
right  can  bo  affected  by  the  manner  of  payment.  Having  been 
actually  eanied,  and  having  been  declared  by  the  company  to  be  a 
dividend  of  profits,  it  became  her  property,  and  it  was  not  in  the 
power  of  the  company,  or  of  the  trustees,  the  accountants,  to  with- 
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hold  it  from  her.  So  far  a3  tlie  new  shares  were  purchased  with 
moneys  belonjj;ing  to  the  testator's  estate,  they  became,  under  the 
principle  of  Mosses  Appeal,  2  Norris,  264,  Blddle^s  Appeal^  39  Leg. 
Int.  179,  capital ;  but  so  far  as  tlie  moneys  of  the  tenant  for  life 
were  taken  to  pay  for  tl»em,  they  were  income,  and  as  such  to  be 
delivered  to  her. 

We  think  the  case  cannot  be  distinguished  from  Earp^s  Appeal, 
4  Casey,  368,  and  Thompson's  Estate,  11  Weekly  Notes,  482.  "  It  is 
clear,"  said  Lewis,  C.  J.,  in  Earp^s  Appeal,  **  that  the  profits  arising 
since  the  death  of  the  testator  are  *  income'  within  the  meaning  of 
the  will,  and  should  be  distributed  among  the  appellants.  These 
profits  amounted,  at  the  time  of  the  issue  of  new  certificates  of 
stock,  to  tlie  sum  of  $40,500,  exclusive  of  the  current  semi-annual 
dividends  which  had  been  previously  declared  and  paid.  That 
sum  is  the  rightful  property  ot  the  appellants.  The  managers  might 
withhold  tlie  distribution  of  it  for  a  time,  for  reasons  beneficial  to 
the  parties  entitled.  BiU  t/iei/  could  not  by  any  form  of  procedure  what- 
ever deprive  the  owner  of  it  and  give  it  to  oOters  not  entitled.  The  omis- 
sion to  distribute  it  semi-annually,  as  it  accumulated,  makes  no 
change  in  its  ownership.  The  distribution  of  it  among  the  stock- 
holders in  the  form  of  new  certificates  has  no  effect  whatever  upon 
the  equitable  right  to  it.  ...  Its  character  cannot  be  changed  by 
the  evidences  given  to  secure  it.  Part  of  it  is  principal,  the  rest  is 
'income'  within  the  meaning  of  the  will.  The  principal  must  re- 
main unimpaired  during  the  lives  of  the  appellants,  and  the  *  in- 
come'  arising  since  the  death  of  the  testator  is  to  be  distributed 
among  them." 

To  the  extent  that  the  dividend  of  profits  accumulated  since  the 
death  of  the  testator  in  the  present  case  was  taken  to  purchase  the 
new  shares  of  stock,  we  think  the  claim  of  the  exceptant  should 
have  been  allowed,  and  the  exception  is  therefore  sustained. 

Let  a  decree  be  prepared  accordingly. 

Dissenting  opinion  delivered  July  8,  1882,  by 

Ashman,  J. — The  rule  laid  down  in  broad  terms  in  Minot  vs.  Paine, 
99  Mass.  101,  that  all  cash  dividends,  however  large,  are  income, 
and  all  stock  dividends,  however  made,  are  capital,  was  rejected  by 
our  Supreme  Court  in  Vinton's  Appeal,  39  Leg.  Int.  179.  But  it  is 
not  clear  that  the  principle  underlying  the  former  decision  is  not 
founded  in  equity,  and  may  not,  in  special  cases  and  under  suitable 
modifications,  be  advantageously  adopted.  A  dividend  of  stock  rep- 
resents practically  an  addition  to  capital,  usually  in  detriment  of  the 
original  shares.  To  be  legal  it  must  be  of  stock  which  the  corpomtion 
actually  holds  or  is  authorized  to  issue,  and  for  the  payment  of  which 
it  appropriates  its  profits.  The  purpose  of  every  such  dividend  is  to 
secure  to  the  company  the  use  of  those  profits.  When  the  distribution 
is  equal,  and  the  option  to  subscribe  is  the  subject  of  sale,  the  share- 
holciers,  by  accepting  the  stock  or  by  disposing  of  the  option,  may 
be  said  to  ratify  the  action  of  the  directors,  and  to  loan  to  the  com- 
pany their  proportion  of  gains.  In  tlie  present  case,  however,  the 
tlividend  wjis  une(^ual,  and  the  right  to  it  could  not  be  sold.  It  was 
simply  a  distribution  of  credits,  and  it  was  confined  to  those  stock- 
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holders  who  were  able  and  willing  to  pay  a  sum  equal  to  three-fifths 
of  the  par  of  the  stock  in  cash.  Nominally,  it  was  a  dividend  of 
profits  which  had  accrued  after  the  death  of  the  testator,  but  every 
cent  of  the  profits  remained  with  the  company  to  be  invested  in 
permanent  improvements  or  to  play  a  part  in  future  dividends.  The 
company  by  tins  scheme  were  enabled  to  assume  the  credit  of  a 
dividend  at  the  same  time  that  they  levied  a  contribution  upon  the 
stockholders  in  a  sum  more  than  equal  to  the  dividend.  The  diffi- 
culty is  apparently  one  of  words.  The  corporations  and  not  the 
courts  are  the  arbiters  between  the  life-tenant  and  those  in  remain- 
der. They  may  so  annex  profits  to  capital  that  no  tribunal  can 
separate  the  two,  and  they  may  do  this  oy  withholding  dividends, 
or,  under  some  charters,  by  raising  the  par  value  of  their  shares. 
A  diflerent  method  availed  to  accomplish  the  same  purpose  in  this 
case.  The  profits,  intended  wholly  for  the  purposes  of  capital,  were 
incorporated  into  the  new  stock.  Only  the  money  of  tiie  remain- 
dermen who  owned  the  original  shares  could  purchase  the  new  is- 
sue, and  the  life-tenant,  even  if  she  had  possessed  the  means,  wa$ 
Eowerless,  under  the  terms  prescribed  by  the  directors,  to  buy  for 
erself,  or  to  compel  the  remaindermen  to  buy.  She  will  receive 
during  life  whatever  dividends  may  accrue  upon  the  investment, 
and  it  is  difficult  to  see  what  else  can,  in  justice,  be  awarded  to  her. 
Yet,  under  the  present  decree,  she  is  allowed  a  fixed  sum  in  cash, 
for  what  was  divided  as  a  credit  and  became  an  integral  part  of  the 
stock,  while  the  stock  itself,  in  the  fluctuations  of  the  market,  may 
at  any  time  fail  to  realize  even  that  amount. 
Harry  S,  Hoppa-y  Esq.,  for  exce])tions. 
George  S,  West,  Esq.,  for  accountant. 

[Leg.  Int.,  Vol.  39,  p.  266.] 
Estate  of  Peter  Gkim,  deceased. 

When  the  labor  and  trouble  of  collecting  rents  are  unusually  great,  it  is  ground  for 
awarding  an  additional  commission,  and  if  the  retention  of  such  a  commission  has 
b€«n  acquiesced  in  for  a  long  time  by  the  i>arties  in  interest,  it  win  be  allowed  at 
the  audit. 

The  share  of  a  deceased  legatee  should  be  awarded  to  his  executor,  not  to  his  next  of 
kin.    Otherwise  the  rights  of  his  creditors  are  not  fully  protected. 

Sur  exceptions  to  auditor's  report.  Opinion  delivered  July  8, 
1882,  by 

Penrose,  J. — This  case,  which  is  one  of  intricacy,  has  been  care- 
fully and  elaborately  considered  by  the  auditor,  and,  notwithstand- 
ing the  very  able  ai^umeni  on  behalf  of  the  exceptants,  we  are  not 
convinced  that  his  conclusions  are  erroneous. 

In  view  of  the  great  number  and  smallness  of  amount  of  the  rents 
collected,  and  of  the  continued  acquiescence  of  the  parties  in  the  rate 
of  commissions  charged  by  the  predecessor  of  the  accountant,  it  can- 
not be  said  that  the  allowance  to  the  latter  was  not  justifiable;  and 
under  the  facts  as  found  by  the  auditor  it  would  not  have  been 
proper  to  strike  out  or  reduce  the  credits  for  repairs  of  real  estate. 

Nor  do  we  think  it  would  be  safe,  even  if  it  were  practicable  to  do 
So,  in  a  proceeding  to  which  creditors  of  deceased  legatees  were  not 
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a  party,  and  as  to  which  the  law  provides  no  method  of  giving  them 
notice,  to  make  dit?tribution  among  the  legatees  or  next  of  kin  of 
such  deceased  legatees.  The  proper  course  is  that  taken  by  the 
auditor,  of  awarding  the  shares  of  such  persons  to  their  executors 
or  administrators,  leaving  it  to  them  to  protect  the  rights  of  creditors, 
or  to  tidie  the  responsibility  of  making  distribution  if  they  are  sat- 
isfied that  no  creditors  exist. 

The  propriety  of  the  application  of  income  to  the  permanent  im- 
provement of  the  real  esUite  was  established  by  the  confirmation  of 
the  accounts  in  which  the  credits  for  such  expenditures  were  con- 
tained. If  those  decrees  were  erroneous,  the  remedy  is  by  hill  of 
review ;  tiiough  upon  this  point  see  Hill  on  Trustees,  *3y4,  *571 ; 
Martin's  Appeal,  11  Harris,  438. 

How  far  the  parties  ultimately  entitled  may,  after  having  set 
apart  a  sufficient  portion  of  the  estate  to  secure  the  annuity  given 
to  the  widow  of  the  testator,  have  distribution  of  the  residue  under 
the  act  of  23d  February,  1853,  Purdon,  p.  451,  is  a  question  not  now 
before  us. 

Exceptions  dismissed. 

S,  N.  Rich,  G.  W.  Therm  and  J.  E.  Bowers,  Esqs.,  for  exceptants. 

[Lejr.  Int.,  Vol.  39,  p.  272.] 

Estate  of  Francis  Scoffin,  deceased.* 

The  order  in  which  the  various  provisions  of  a  wiH  are  placed  may  be  changed  in 
construing  it,  if  the  intention  of  the  testator  can  be  better  discovenMl  in  that  way. 

Sur  exceptions  to  adjudication.  Opinion  delivered  July  15,  1882, 
by 

Ashman,  J. — Lord  Hardwicke,  in  East  vs.  Cook^  2  Ves.,  Sr.,  30, 
said,  that  it  is  an  ordinary  and  common  rule  of  construction  in 
wills  "  not  to  consider  exactly  the  order  of  placing  the  words,  if  it 
would  better  answer  tlie  apparent  intent  of  the  testator  otherwise." 
The  purpose  and  limit  of  this  rule  were  ascertained  by  the  same 
judge'  in  Marlborough  vs.  Godolphin,  2  Ves.,  Sr.,  74,  to  be  to  attain 
the  intent  which  appeared  on  the  face  of  the  will,  but  not  to  let  in 
otlier  devisees  where  the  persons  to  take  are  certain,  and  the  only 
question  respects  the  interest  to  be  tfiken.  In  a  case  like  the  present, 
where  the  testator  has  clearly  indicated  his  intended  benenciaries, 
and  the  proportions  in  which  they  shall  take  his  entire  property, 
but  where  a  literal  adherence  to  the  order  of  his  bequests  will  in- 
volve an  intestacy  as  to  the  greater  part  of  his  estate,  there  would 
seem  to  be  a  clear  field  for  the  application  of  the  rule.  His  design, 
apparent  on  the  face  of  the  will,  was  to  provide  for  his  unmarried 
daughters,  and  to  make  the  gift  to  those  who  were  married  contin- 
gent upon  the  receipt  of  the  insurance  moneys.  It  was  uncertain 
at  the  date  of  the  will  whether  these  moneys  would  be  realized. 
He  therefore,  in  one  part  of  the  instrument,  disposed  of  his  estate 

•  Affirmed  by  the  Supreme  Court,  July  Term,  1882.    Ferry's  Appeal,  6  Onterbridge, 
907. 
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as  it  then  stood,  and  in  anotlier  gave  additional  legacies  in  case  the 
moneys  should  be  received.  He  neglected,  however,  in  expressing 
it,  to  give  the  natural  and  logical  order  of  his  thought.  That  order 
would  have  been  observed  if  he  had  said :  "  1  give  to  my  unmar- 
ried daughters  all  tlie  residue  of  my  estate,  and  in  case  my  estnte 
shall  realize  the  insurance  upon  my  life,  I  give  to  each  of  my 
daughters  who  may  be  married  $1000."  If  the  clause  in  which  he 
disposes  of  his  whole  estate  be  made  to  precede  the  clause  which 
was  meant  to  be  subsidiary  to  it,  the  introductory  words  providing 
for  a  failure  to  realize  the  insurance  moneys  would  be  unnecessary, 
and  might  safely  be  rejected  as  surplusage.  Unless  we  so  marshal 
his  language,  the  gift  of  the  residue  will  be  defeated,  and  the  chil- 
dren who  most  need  his  bounty,  and  who  were  evidently  the  chief 
objects  of  his  care,  will  receive  less  than  those  whose  legacies  were 
fixed  at  a  specific  sum  and  limited  upon  a  contingency. 

The  exceptions  are  dismissed. 

/.  Alexandfr  Simpsov,  Esq.,  for  exceptant. 

S,  F.  Flood,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  272.] 

Estate  of  John  Y.  Clark,  deceased. 

A  trust  continues  in  egnitj  no  longer  than  the  thing  to  be  secured  by  it  demands. 
Where  there  is  no  limitation  over  or  for  the  separate  use,  the  sole  cesfui  que  trust  may 
have  the  trust  abrogated  as  to  her  interest,  and  distribution  will  be  ordered. 

Sur  exceptions  to  adjudication.  Opinion  delivered  July  15, 
1882,  hy 

Ashman,  J. — The  trust  created  in  the  executors  hy  the  will  was  to 
pay  one-third  of  the  income  of  the  residuary  estate  to  the  widow  for 
ner  life,  and  one-third  each  to  the  son  and  daughter  of  the  testator 
during  tlieir  respective  lives,  with  power  to  the  executors  to  pay 
over  to  the  son,  in  their  discretion,  an  amount  not  exceeding  one- 
sixth  of  the  corpus  of  the  estate,  and  thereafter  one-sixth  only  of 
the  income.  There  was  no  limitation  over.  The  widow  elected  to 
take  against  the  will,  and  was  awarded  one-third  of  the  decedent's 
personal  estate.  The  son  died  intestate  and  unmarried  in  the  life- 
time of  the  widow,  wherehy  his  personal  estate  passed  to  his  mother. 
The  daughter  was  married  at  the  date  of  testator's  death. 

After  the  death  of  the  widow  in  1880,  and  upon  the  settlement 
of  the  trustee's  account,  the  daughter  asked  ancl  was  awarded  one- 
half  of  the  residuary  estate  of  the  testator  absoluteh'.  The  correct- 
ness of  this  decree  was  cjuestioned  hy  the  exceptant,  upon  the  ground 
that  the  fee  was  vested  m  the  trustees,  and  that  the  trust  was  a  con- 
tinuing trust.  No  words  of  inheritance  appeared  in  the  devise  to 
the  trustees,  and  the  first  point,  therefore,  was  sought  to  be  main- 
tained under  the  act  of  24th  of  February,  1834  (Pur.  418),  by  which 
their  interest  would  be  enlarged,  if  necessary  to  meet  the  power  of 
sale  which  was  conferred  by  the  will.  But  the  extent  of  the  estate 
taken  by  the  trustees  will  depend  wholly  upon  the  character  of  the 
trust  which  it  was  designed  to  support;  and  it  will  be  increased  to 
a  fee  or  diminished  to  a  smaller  estate,  irrespective  of  the  words 
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which  created  it,  just  as  the  exigencies  of  the  trust  may  require: 
Hill  on  Trustees,  242 ;  McBride  vs.  Smith,  4  P.  F.  Smith,  249.  What 
then  was  the  purpose  of  the  trust?  In  the  words  of  the  testator,  it 
was  '*  to  pay  over  (juarterly  or  half  yearly,  as  is  most  convenient, 
the  net  income  arisnig  from  the  residue  of  my  said  estate  as  follows: 
one-third  part  tliereof  unto  my  son  Henry  Edgar  Clark,  during  his 
natural  life,  and  the  remaining  one  third  part  thereof  unto  m^ 
daughter  Florence  Isabelle  Clark,  during  her  natural  life;  and  their 
or  each  of  their  receipts  for  the  respective  amount  of  each  one's  por- 
tion of  said  net  income  so  paid  .  .  .  shall  be  a  suflScient  voucher 
for  the  same."  Nothing  in  this  clause  or  in  the  context  indicates 
an  intention  to  create  a  separate  use  for  the  daughter,  and  hence  the 
fact  that  she  was  married  at  t'ne  death  of  the  testator  is  unimportant 
The  testator  died  intestate  of  the  reversion,  and  he  could  not  have 
intended  th«  trust  to  operate  for  the  benefit  of  those  who  should 
succeed  to  the  reversion.  His  sole  purpose  in  its  creation  was  to 
protect  the  interests  of  the  tenants  for  life.  The  trust  as  to  the  son 
ended  therefore  with  the  death  of  the  latter;  and  the  daughter, 
upon  whom  the  fee  in  one-half  of  the  estate  devolved,  was  at  liberty 
to  disclaim  the  protection  of  the  trust  and  to  ask  for  a  distribution 
of  the  fund ;  Culbertaon's  Appeal,  20  P.  F.  Smith,  148.  ^ 

The  exceptions  are  dismissed  and  the  adjudication  is  confirmed. 

It,  M,  Schick,  Esq.,  for  exceptant. 

George  Bull,  Esq.,  for  cestui  que  trust. 

R.  L.  Ashhurst,  Esq.,  for  the  widow  of  testator. 

[Leg.  Int.,  Vol.  39,  p.  272.] 

Estate  of  Mary  G.  Whitaker,  deceased. 

An  issue  to  test  the  validity  of  a  will  will  not  be  awanleJ  when  the  evidence  is  such 
that  a  verdict  against  the  will  could  not  be  sustained. 

The  burden  of  proof  is  upon  the  partv  charging  fraud,  except  in  cases  (like  Calk' 
bert4on*8  Appeal^  1  Out.  163)  where  the  fraud  was  alleged  to  have  been  committed 
by  a  proponent  who  takes  a  large  interest  in  the  estate.  When  only  a  small  pro- 
portion of  the  estate  is  left  to  the  proponent,  the  usual  rule  as  to  the  burden  of 
proof  is  not  changed. 

Sur  appeal  from  register.    Opinion  delivered  July  8,  1882,  by 
Penrose,  J. — The  labors  of  this  court  would  certainly  be  greatly 
lessened  if  the  practice  suggested  by  the  learned  counsel  for  the 
contestants,  of  making  the  granting  of  an  issue  devisavii  vd  non  de- 

Eendent  simply  upon  the  affidavit  of  the  party  seeking  it,  should 
e  adopted,  ^ew  persons  would  hesitate  to  sweiir  to  the  mental 
unsoundness  of  a  testator  whose  will  did  not  accord  with  their  own 
views  of  what  it  should  contain,  especially  as  a  conviction  for  per- 
jury, as  to  matters  of  opinion,  would  be  an  impossibility.  The 
predecessor  of  the  present  contestants,  who,  it  is  now  admitted,  had 
no  legal  claim  to  the  title  of  heir,  and  who  attempted  to  impose 
fictitious  security  upon  the  court,  would  doubtless  have  been  ready 
with  an  affidavit  which  would  have  come  up  to  the  fullest  require- 
ments of  the  law ;  and  instead  of  being  compelled  to  read  a  volume 
of  testimony  of  nearly  six  hundred  pages,  and  to  listen  to  an  argu- 
ment lasting  for  fourteen  hours,  our  duties  in  the  case  could  have 
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been  performed  in  a  less  number  of  minutes.  But  the  Courts  of 
Common  Pleas  would  be  overwhelmed,  and  little  time  would  be  left 
to  them  for  anything  else  than  the  trial  of  issues  of  this  character. 
The  contest  of  a  will,  obtained  with  so  little  risk  or  expense,  would 
become  the  rule,  instead  of,  as  now,  the  exception ;  and  most  per- 
sons, rather  than  subject  their  estates  to  a  litigation  which  would  be 
as  inevitable  as  death,  would  choose  intestacy  as  the  lesser  evil. 

Fortunately  for  the  community,  the  system  thus  advocated  does 
not  prevail;  and,  as  frankly  conceded  by  the  learned  counsel,  the 
practice  is  now  too  well  settled  to  be  questioned,  that  the  contestant 
of  a  will,  in  order  "  to  obtain  an  issue,  must  show  such  evidence  as, 
on  a  motion  for  a  new  trial,  would  be  sufficient  to  hold  a  verdict  for 
him." 

Tested  by  this  rule,  we  think  the  issue  must  be  refused  in  this 
case. 

We  are  unable  to  see  any  sufficient  evidence  of  want  of  testa- 
mentary capacity.  Two  witnesses  only  venture  to  assert  the  opinion 
that,  during  the  last  three  days  of  her  life,  the  testatrix  was  inca- 
pable of  making  a  will.  These  witnesses,  a  farmer  and  his  wife, 
named  Catreal,  nased  their  alleged  opinions,  not  upon  any  conver- 
sation or  attempted  conversations  witn  her,  but  upon  the  fact  that 
when  at  five  o'clock  in  the  morning,  and  when  they  retired  at  night, 
they  passed  the  door  of  her  bed-chamber,  and  perhaps,  on  one  or 
two  occasions,  when  they  were  in  the  room,  the  testatrix  was  Iving 
in  a  state  of  apparent  unconsciousness,  with  her  eyes  closed  and  her 
mouth  open.  Unconsciousness  at  five  o'clock  in  the  morning,  with 
the  eyes  closed,  and  in  many  cases  with  the  mouth  open,  is  the 
normal  condition  of  the  majority  of  mankind ;  and  its  existence  at 
other  times,  with  a  slumbermg  invalid,  is  by  no  means  incompatible 
with  entire  mental  soundness  during  waking  hours.  For  while  it 
is  true  "  non  omnes  dormiunt  qui  oailos  haheni  clansos,^^  it  is  certainly 
no  less  true  that  omnes  qui  dormiunt  ocidos  clausos  habent. 

Such  testimony  is  insufficient  to  overcome  the  legal  presumption 
of  capacity  arising  from  tlie  mere  fact  of  the  execution  of  the  will ; 
but  it  was  shown  affirmatively  by  the  proponents  that  it  was  pre- 
pared at  the  request  of  the  testatrix,  and  was  submitted  to  and  ap- 
proved by  her  at  a  time  when  it  is  not  pretended  that  her  mind  was 
affected  in  the  least  degree.  It  is  shown,  moreover,  that,  in  its  gen- 
eral character,  it  is  in  accordance  with  papers  in  her  own  hand- 
writing, found  after  her  death,  and  exhibited  to  the  court,  containing 
the  names  of  most  of  the  legatees,  and  proved  to  have  been  prepared 
several  years  before  her  sickness.  Of  the  thirty-six  legatees,  six  are 
first  cousins,  nineteen  are  said  to  be  (though  there  is  no  proof  except 
as  to  eleven)  children  or  grandchildren  of  first  cousins,  two  are 
widows  of  first  cousins,  four  are  brothers  or  sisters  of  her  first  hus- 
band, and  the  remainder  were  intimate  friends,  not  related.  She 
had  no  relatives  nearer  than  first  cousins,  and  the  will  certainly 
cannot,  therefore,  be  regarded  as  an  unnatural  one. 

The  contestants,  appreciating  the  weakness  of  the  case  as  pre- 
sented by  the  evidence^  seek  to  supplement  it  by  invoking  the  aid 
of  certain  principles  of  the  law  (so  well  established  that  authority 
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need  not  have  been  cited  in  their  support),  viz. :  "  The  right  of  the 
heir  to  the  inheritance  is  one  of  the  highest  property  riglits  known 
to  the  law,"  and  every  intendment  is  to  be  made  in  his  favor.  "  Tbe 
testimony  of  a  witness  who  deliberately  falsifies  as  to  one  material 
point,  must  be  rejected  altogether,  falms  in  uno  fal8U8  in  omnibun  ;  " 
and  *'if  such  falsification  appear  to  result  from  management  and 
fabrication  in  the  cause  itself,  the  perjury  of  the  witness  extends 
beyond  the  rejection  of  his  own  testimony  and  corruj)t.s  the  whole 
cause."  The  difficulty  lies,  however,  in  the  appliciition  of  these 
principles  to  the  case  before  us.  The  term  heir  here  is  essentially 
nomen  coUectivum ;  the  contestants  are  but  a  fraction,  with  a  very 
siniiU  numerator,  and  the  will  which  they  seek  to  set  aside  is  sus- 
tained, though  much  against  their  own  interest,  by  a  larger  numl)er 
of  the  component  parts.  But  if  as  a  unit  the  heir  opposed  the  will, 
other  principles  of  the  law,  no  less  well  established  than  those  re- 
ferred to,  sustain  it.  The  right  of  the  owner  of  an  estate  to  dispose 
of  it  as  he  pleases  is  as  sacred  as  the  right  of  the  heir  to  inherit ;  and 
the  presumption  of  the  existence  of  mental  capacity,  and  the  pre- 
sumption against  fraud  or  the  commission  of  crime,  like  all  other 
presumptions,  will  stand  until  overcome  by  proof,  even  as  against 
an  heir. 

The  theory  of  the  learned  counsel,  as  we  understand  it,  is  that 
while  the  testatrix  was  not  in  a  state  of  absolute  imbecility,  her 
mind  was  impaired  by  age  and  disease:  that  she  was  easily  influ- 
enced and  indifferent  as  to  what  disposition  was  made  of  her  estate; 
and  that  it  is  to  he  assumed,  in  favor  of  the  contestants  who  were  not 
with  her  during  her  last  illness  or  present  on  any  of  the  alleged  oc- 
casions when  her  will  was  the  subject  of  consideration,  or  when  it 
was  executed,  that  to  rid  herself  of  importunities,  she  executed  this 
will  without  knowing  or  caring  to  know  its  contents. 

It  must  be  conceded  that  the  contestants  do  labor  under  the  dis- 
advantage of  not  having  formed  part  of  the  household  of  tiic  tes- 
tatrix. So  far  as  appears,  they  had  not  even  a  personal  acquaint- 
ance with  her ;  and  so  great  was  their  modesty  in  asserting  relation- 
ship, that  it  was  not  until  eighteen  months  after  her  death,  when 
they  were  introduced  as  the  successors  of  the  spurious  heir,  whose 
claim,  had  it  succeeded,  would  have  excluded  them  as  completely 
as  does  the  will  which  they  now  attack  with  so  much  vehemence, 
that  they  came  into  the  contest  at  all.  Let  them  have  all  of  the 
consideration  which  this  entitles  them  to,  we  are  still  unable  to 
decide  in  their  favor  without  proof,  and  there  is  not  the  slightest 
evidence  of  undue  influence  or  importunity. 

If  the  case  is  as  the  learned  counsel  assumes  it  to  be,  this  will  is 
the  result  of  a  conspiracy  between  the  executors,  one  of  the  legatees, 
a  subscribing  witness,  and  the  attending  physicians,  to  benefit  the 
thirty-five  other  legatees,  who,  it  is  not  pretended,  had  any  tiling  to 
do  with  the  transaction  ;  and  five  witnesses,  three  of  them  with  no 
motive  whatever,  have  committed  the  most  deliberate  perjury.  All 
of  this  is,  of  course,  possible ;  but  it  would  be  going  very  far  to  say 
that  it  was  to  be  assumed  without  the  most  convincing  proof. 

Nor  do  we  see  anything  in  the  proponents'  case  to  which  to  apply 
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the  other  principles  invoked  by  the  contestants.  It  has  not  been 
shown  that  any  of  their  witnesses  have  testified  falsely,  or  that  there 
has  been  any  contrivance  or  fabrication  on  their  part  It  is  true 
that,  in  some  particulars,  most  of  which  are  immaterial,  there  are 
points  of  contradiction  between  some  of  them  and  the  farmer 
Catreal  and  his  wife ;  but,  as  shown  in  the  paper-book  of  the  pro- 
ponents, the  testimony  of  the  latter  is  not  always  consistent  with 
itself,  and,  under  the  maxim  referred  to,  might  very  well  be  disre- 
garded altogether. 

The  principle  of  Boyd  vs.  Boyd,  16  P.  F.  Smith,  283,  and  Ciithhert- 
9on^8  Appeal,  1  Outerbridge,  163,  does  not,  in  our  opinion,  apply  to 
this  case.  The  devise  to  the  wife  of  the  person  by  whom  the  will 
was  prepared  was  not  of  a  residue,  but  of  a  specific  part,  of  very 
small  value  relatively  to  the  rest  of  her  estate.  This  is  not  suffi- 
cient, as  was  held  in  Stokes  vs.  Miller,  38  Ix^gal  Intell.  96,  to  reverse 
the  usual  rule  and  relieve  the  party  alleging  fraud  or  undue  influ- 
ence from  establishing  it  by  proof. 

The  issues  asked  for  are  refused,  and  the  appeal  dismissed,  at 
the  costs  of  the  appellant. 

Alfred  H.  Jones,  George  L,  Crawford  and  B.  H.  Brewster,  Esqs.,  for 
appellant 

M,  Hampton  Jbdd,  George  W.  Biddle  and  George  W.  Thorn,  Esqs.,  for 
appellees. 

[Leg.  Int.,  Vol.  39,  p.  402.] 

Estate  of  Simon  Brolasky,  deceased.* 

A  direction  by  the  testator  that  all  items  charged  in  his  books  aintinst  his  children 
shall  be  void  does  not  relieve  one  of  them  who  is  the  maker  of  a  note  which  does 
not  appear  in  the  books  or  which  is  a  renewal  of  one  that  has  been  fo  entered  and 
erased  oy  the  testator. 

Sur  exceptions  to  adjudication.  Opinion  delivered  October  1^, 
1882,  by 

Ashman,  J. — The  auditinji:  judge  found  as  a  fact  that  the  note  of 
Henry  C.  Brolasky  for  $1,040  was  not  entered  upon  the  books  of 
the  testator,  although  a  note  of  the  accountant  in  the  sum  of  $1,020, 
and  bearing  an  earlier  date,  has  been  so  recorded.  It  was  claimed 
that  the  first-named  note  was  a  renewal  of  that  which  appeared  on 
the  books,  and  that  the  maker  was  exonerated  by  the  testator's 
direction  that  all  items  charged  by  himself  against  his  children 
should  be  null  and  void.  The  necessity  for  discussing  this  point  is 
removed  by  the  fact  which  was  conceded  at  the  argument,  and  was 
apparent  upon  an  inspection  of  the  decedent's  books  that  the  entry 
in  question  had  been  marked  out.  All  the  circumstances  indicated 
that  the  erasure  had  been  made  by  the  testator.  This  fact,  which 
the  auditing  judge,  in  summing  up  the  testimony,  omitted  to  men- 
tion, is  of  itself  conclusive  against  the  accountant,  and  the  ex- 
ceptions taken  by  him  to  the  disallowance  are  dismissed.  The  ob- 
jection to  the  credits  of  $15  and  $10,  respectively,  for  wages  paid 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1883,  Nos.  167,  158.  Brolasky's 
Appall,  41  1^.  Int.  3:>. 
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to  John  Clark  and  Elizji  Johnson,  having  been  withdrawn,  iboee 
credits  are  reinstated,  and  the  adjudication  is  further  amended  by 
striking  out  the  allowance  for  commissions  Upon  the  value  of  the 
leasehold  property,  tj^e  claim  to  which  was  postponed  by  consent  of 
counsel  for  hearmg  at  the  audit  of  a  later  account.  The  ex- 
ceptions are  dismissed  and  the  adjudication  as  amended  is  con- 
firm etl. 

F,  E.  Brewster^  Esq.,  and  Hon.  F.  C.  Brewster,  for  accountants. 

William  F,  Johnson,  Esq.,  for  Marie  Brolasky. 

[Leg.  Int.,  Vol.  39,  p.  412.] 
In  re  will  of  James  Rea,  deceased. 

1.  In  appeals  from  register,  an  application  to  compel  non-resident  appellants  to  enter 

secnrity  for  costs,  should  be  promptly  made  upon  the  filing  of  tlie  ap|)eal. 

2.  Where  one  of  several  appellants  resides  within  the  State,  security  for  costs  will  not 

be  ordered. 

Sur  petition  for  order  on  contestants  to  enter  security  for  costs. 
Opinion  delivered  November  4, 1882,  by 

Hanna,  p.  J. — In  case  of  an  appeal  from  the  register  whenever 
the  appellant  is  a  non-resident,  ana  it  becomes  necessary  that  testi- 
mony DC  taken  and  costs  incurred,  the  proponent  of  the  will  or 
other  appellee,  as  the  case  may  be,  shoula,  it  he  requires  security 
for  costs,  promptly  make  the  application,  upon  the  filing  of  the 
appeal,  and  not  delay,  as  in  the  present  instance,  until  all  the  pro- 
ceedings in  this  court  have  been  determined  and  an  issue  awarde<l 
to  the  Court  of  Common  Pleas.  Such  laches  is  inexcusable  and 
sufiicient  to  impute  to  the  petitioner  a  desire  merely  to  obstruct  and 
delay  the  contestants.  To  say  the  least,  the  application  at  this  late 
day  does  not  impress  us  favoral)ly.  But  anotner  valid  objection  to 
gi-anting  the  petition  is  shown  by  the  residence  of  two  of  the  con- 
testants within  this  jurisdiction.  As  they  are  equally  liable  for  the 
costs  with  those  non-resident,  and  amenable  to  the  process  of  the 
court  for  their  collection,  the  petitioner  is  not  without  remedy. 

In  Zimmerman  vs.  Mendenhall,  2  Miles,  402,  it  was  held,  where 
one  of  several  plaintiffs  reside  within  the  State  security  for  costs 
will  not  be  ordered. 

The  petition  is  accordingly  dismissed, 

/.  C  StiUweU,  Esq.,  for  petitioner. 

C,  C.  Lister,  Esq.,  for  respondent. 

[Leg,  Int.,  Vol.  39,  p.  412.] 
Estate  of  Bernard  McCuxk,  deceased. 

In  fixing  the  allowance  of  counsel  fees  for  an  executor,  rep^itl  should  be  had  to  the 
Jabor  and  services  perfonned,  and  the  corresponding  advanta$:e  of  the  estate.  The 
sum  in  controversy  and  the  value  of  the  estate  are  always  proper  to  be  con- 
sidered. 

Sur  exceptions  to  adjudication.    Opinion  delivered  November  4, 
1882,  by 
Hanna,  P.  J. — It  would  afford  us  great  satisfaction  to  agree  with 
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the  exceptant  in  his  view  of  the  subject  of  the  exceptions,  if  we 
could  do  so  consistently  with  what  we  conceive  to  be  the  correct 
principles  governing  the  expenditure  of  the  moneys  of  an  estate  in 
the  due  process  of  its  settlement.  It  is  familiar  law>  that  while  an 
executor  or  administrator  is  entitled  to  employ  the  services  of  a 
professional  adviser,  yet  it  must  be  necessary  for  the  protection  and 
oenefit  of  the  estate  or  of  the  executor  or  administrator  in  the  dis- 
charge of  his  duties.  The  amount  to  be  thus  expended  is  always 
in  proportion  to  the  labor  and  services  performed,  and  the  corre- 
sponding advantage  of  the  estate.  The  sum  in  controversy  and  the 
value  of  the  estate  are  always  proper  to  be  considered.  But  still 
the  allowance  must  be  reasonable  and  proper,  and  neither  lavish 
nor  extravagant. 

Upon  the  settlement  of  this,  the  third  account  of  the  executor, 
the  auditing  judge  has  allowed  a  sum  for  the  compensation  of 
counsel,  which  he  deemed  reasonable  and  just,  although  in  excess 
of  that  named  by  the  counsel  for  the  objecting  parties.  We  are 
unable  to  see  that  any  injustice  has  been  done,  or  that  any  illiber- 
ality  has  been  displayed  bv  the  award. 

It  must  be  presumed  that  for  all  services  of  counsel  to  the  date 
of  the  filing  and  settlement  of  each  preceding  account,  they  were 
compensated.  And  in  strictness  an  allowance  could  only  be  made 
out  of  the  present  fund,  for  services  rendered  since  the  filing  of  the 
second  account. 

In  this  view,  an  allowance  of  S4,500  out  of  a  fund  of  less  than 
•90,000,  should  not  be  a  source  of  complaint. 

Failing  to  discover  any  error  in  the  conclusion  of  the  auditing 
judge  the  exceptions  are  dismissed  and  adjudication  confirmed. 

H.  McIntyrCj  Esq.,  for  exception. 

J.  B.  Golahan,  Jr.,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  412.] 

Estate  of  Samuel  Moulton,  deceased. 

Where  the  hand-bills  and  catalogues  fixed  the  amonnt  due  upon  an  incnmbrance 
below  the  real  debt,  a  purchaser  at  Orphans'  Court  sale,  subject  to  such  incum- 
brance, who  was  thus  misled,  will  be  relieved. 

Sur  petition  to  vacate  decree  confirming  sale.  Opinion  delivered 
Mvemher  4,  1882,  by 

Ashman,  J. — We  have  already,  in  Henry  Johnson's  estate,  antey 
page  543,  considered  the  question  presented  by  this  record.  The 
rule  of  caveat  emptor  will  not  usually  be  enforced  where  the  vendor 
or  his  agent  has  even  innocently  misled  the  buyer,  to  the  disadvan- 
tage of  the  latter.  In  this  case  the  hand-bills  and  catalogues  de- 
scriptive of  the  property  fixed  the  balance  due  upon  the  incum- 
brance, subject  to  which  the  premises  were  sold,  at  a  sum  far  below 
the  real  indebtedness.  The  mortgage  had  been  executed  to  a 
building  association,  and  the  extent  to  which  it  had  been  paid  was 
peculiarly  within  the  knowledge  of  the  respondents,  and  could  not 
DC  ascertained  by  an  official  search.  The  purchaser  was  therefore 
justified  in  accepting  the  declaration  of  the  representatives  of  the 
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mortgagor  as  accurate,  and  in  adjusting  his  bid  accordingly. 
Equity  will  refuse  to  the  vendor  a  decree  for  specific  performance 
where  any  circumstances  are  apparent  which  would  make  such  a 
decree  unconscionable:  MUcIiell  vs.  Sleinvietz,  1  Out.  251 ;  and  it  will 
also  relieve  the  buyer  from  loss,  who  has  acted  in  good  faith,  upon 
representations  which  he  had  every  reason  to  trust. 

The  decree  of  confirmation  is  vacated  at  the  costs  of  the  respon- 
dents. 

J.  P.  GM  and  Oeorge  McGowan,  Esqs.,  for  petitioners. 

H.  W.  Gimber  and  William  Ernst,  Esqs.,  for  respondents. 

[Leg.  Int.,  Vol.  39,  p.  412.] 

Estate  of  Peter  Geiger,  deceased, 

A  bill  of  review  is  not  the  proper  remedy  when  the  petitioner  seeks  to  surchar^  the 
accountant  with  items  received,  or  which  ought  to  have  been  received.  The  cor- 
rect practice  is  to  demand  a  further  account, 

Sur  petition  for  review.    Opinion  delivered  October  28,  1882,  by 

Penrose,  J. — The  allowance  for  the  erection  of  a  monument  may 
perhaps  have  been  large,  in  view  of  the  size  of  the  testator's  estate, 
but,  as  there  were  no  creditors,  and  the  widow,  to  whom  one- half 
of  the  estate  was  given  absolutely  and  the  other  half  for  life,  asked 
for  it,  we  cannot  say  that  there  was  error  such  as  to  entitle  those 
claiming  in  remainder  to  a  correction  by  review.  And  even  if 
there  were,  the  fact  that  the  amount  had  actusJly  been  expended 
would  be  a  complete  bar.  It  is  immaterial  that  the  expenditure 
preceded  the  adjudication ;  ratification  is  equivalent  to  a  prior  com- 
mand, and  voluntary  payments  are  protected  by  the  subsequent 
decree  confirming  them :  CharUon^%  Appeal,  7  Norris,  466. 

The  confirmation  of  an  account  is  conclusive  only  as  to  what  is 
in  it,  not  as  to  what  is  not:  ShindeVs  Appeal,  7  P.  F.  Smith,  43; 
Leslie's  Appeal,  13  P.  F.  Smith,  355 ;  McCmancTs  Appeal,  26  P.  F. 
Smith,  231.  A  review,  therefore,  was  unnecessary  to  cnarge  the  re- 
spondent with  assets  omitted  from  the  account.  Ordinarily  a  new 
account  would  be  necessary  for  the  purpose  of  surcharging  with 
profits,  but  here  the  accountant  is  herself,  as  tenant  for  life,  entitled 
to  profits ;  and,  as  we  have  all  the  parties  before  us,  we  will  correct 
the  balance  shown  by  the  account  by  adding  the  value  of  the  one 
hundred  barrels  of  flour,  at  $6,621  per  barrel,  which  the  evidence 
clearly  shows  was  not  included  in  it.  Of  the  balance  thus  shown, 
one-half  will  be  awarded  to  the  accountant  absolutely,  in  her  own 
right,  and  the  other  half  to  her  for  life  upon  entering  security  accord- 
ing to  the  acts  of  assembly,  with  remainder  to  the  parties  entitled 
under  the  will  of  the  testator. 

To  the  extent  indicated  the  petition  is  sustained.  Let  a  decree 
be  prepared  accordingly. 

J.  Warner  Goheen,  Esq.,  for  petitioner. 

K  &  CarUrell,  Esq.,  contra. 
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[Leg.  Int.,  Vol.  39,  p.  412.] 
Estate  of  John  B.  Koch,  deceased. 

When  the  widow's  exemption  is  clairned  in  eash^  there  is  no  necessity  for  an  appraise- 
ment. It  may  be  paid  either  out  of  money  in  hand  at  the  time  of  the  husband's 
death  or  out  of  the  pniceeds  of  securities  sold  afterward. 

If  the  interests  of  other  parties  are  not  affected,  the  claim  is  not  too  late  when  made 
at  tlie  audit  of  the  executor's  account. 

The  widow  is  not  a  competent  witness  to  prove  a  gift  to  her  by  her  deceased  husband. 
If  sucii  a  gift  is  claimed,  there  must  be  not  only  proof  of  the  fact  but  also  of  the 
husband's  solvency  at  the  time. 

In  distributing  the  personal  estate  of  a  decedent,  arrears  of  ground-rent,  due  in  his 
lifetime,  should  participate  with  other  debts^  thus  iacreasing  the  fund  derived 
from  the  subsequent  sale  of  real  estate,  if  any  is  necessary.  The  same  rule  applies 
to  taxes. 

Sur  exceptions  to  adjudication.  Opinion  delivered  October  28, 
1882,  by 

Penrose,  J. — So  far  as  the  widow's  exemption  had  been  paid  out 
of  tlie  proceeds  of  realty  sold  under  order  of  court  for  payment  of 
debts,  it  is  clear  that  the  credit  claimed  was  properly  disallowed, 
for  the  reason  that  there  had  been  no  petition  to  have  the  land  set 
apart  and  no  return  by  appraisers  showing  that  it  could  not  be  di- 
vided :  Hufman'8  Appeal,  31  P.  F.  Smith,  329 ;  Nixon's  Appeal.  6  W. 
N.  496.  But  there  were  other  moneys  in  the  accountant's  hands 
arising  from  the  conversion  of  personal  securities ;  and  as  she 
claimed  to  be  paid  in  cash,  an  anpraisement  was  not  necessary : 
Larrison^s  Appeal,  12  Casey,  130.  ^or  is  it  material  that  the  cash 
arose  from  the  proceeds  of  securities  converted  after  the  decedent's 
death :  lb.;  Soult's  Appeal,  1  Norris,  153.  It  is  also  well  settled  that 
where  the  interests  of  other  parties  have  not  been  affected  by  the 
delay,  the  widow's  claim  to  take  in  cash  may  be  made  at  the  audit 
of  tlie  executor's  account:  Baldy^s  Appeal,  4  Wright,  328.  There  is 
nothing  to  show  liere  that  the  interests  of  creditors  were  or  could 
have  been  thus  aflected.  It  is  true,  as  was  found  by  the  auditing 
judge,  that  the  widow  held  property  belonging  to  the  estate  and 
not  accounted  for;  but  as  she  was  herself  the  accountant,  and  was 
surcharged  with  its  value,  the  principle  of  Lyman's  Appeal,  2  Wright, 
475,  which  denies  the  right  to  exemption  where  the  widow  holds 
property  of  her  husband  for  which  she  refuses  to  account,  does  not 
apply.  In  that  case  it  was  conceded  by  the  court  that  if  she  ac- 
counted for  the  property  so  held,  she  was  entitled  to  recover  the  dif- 
ference. 

The  only  evidence  with  regard  to  the  alleged  gift  by  the  decedent 
of  the  household  furniture  was  the  testimony  of  the  claimant,  his 
widow,  herself,  that  he  had  given  it  to  her  about  a  year  before  he 
died.  Apart  from  the  incompetency  of  the  witness  on  the  ground 
of  interest,  the  gift,  in  the  absence  of  proof  of  solvency  on  the  part 
of  the  husband  at  the  time,  was  invalid  as  against  his  creditors. 

The  other  exceptions  on  the  part  of  the  accountant  relate  to  mat- 
ters of  fact,  and  it  has  not  been  shown  that  the  findings  of  the 
auditing  judge  were  unsupported  by  the  evidence. 

It  was  the  right  of  the  judgment  creditor  to  insist  that  the  owner 
of  the  ground-rent,  so  Jar  as  the  arrears  claimed  were  a  debt  con- 
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tracted  in  the  lifetime  of  the  decedent,  should  participate  with 
other  creditors  in  the  distribution  of  the  personal  estate — ^tne  primary 
fund  for  the  payment  of  debts — and  thus  increase  the  fund  arising 
from  the  real  estate  for  distribution  among  subsequent  lien  creditors: 
Mnson^s  Appeal^  8  Norris,  402 ;  and  the  law  is  the  same  with  regard 
to  taxes  falling  due  in  the  lifetime  of  the  decedent.  The  owner  at 
the  beginning  of  the  year  is  personally  liable  for  the  taxes  of  the 
whole  year,  and  the  debt  is  not  discharged  by  his  subsequent  alien- 
ation or  death :  Shaw  vs.  Quinn,  13  S.  <&  R.  299 ;  Denstnure  vs.  Hag- 
gerty,  9  P.  F.  Smitli,  189. 

It  was  said  at  the  afgument  that  part  of  the  landlord's  claim  had 
arisen  since  the  decedent's  death.  How  much  this  was  did  not  ap- 
pear; and  as  the  principle  does  not  apply,  except  so  far  as  the  debt 
was  contracted  in  the  decedent's  lifetime,  it  will  be  necessary  to  refer 
the  account  back  to  the  auditing  judge. 

The  exceptions  on  the  part  of  Joseph  Pearce  &  Co.,  the  second 
exception  on  the  part  of  the  accountant,  and  the  first  and  second 
exceptions  on  the  part  of  the  widow,  are  sustained,  and  the  adjudi- 
cation referred  back  to  the  auditing  judge  for  correction  in  con- 
formity with  the  principles  of  this  opinion.  The  other  exceptions 
are  overruled. 

E,  S,  Campbell  and  /.  Z>.  Yocum^  Esqs.,  for  exceptants. 

W.  Hopple^  Jr,,  Esq.,  contra. 

[Leg.  Int.,  Vol.  89,  p.  412.] 

Estate  of  James  Gihon,  deceased.* 

Jarisdiotion— Discharge  of  testamentary  trustee — One  aboTe  the  age  of  discretion, 
who,  without  connivance  on  the  part  of  the  trustee,  conceals  his  infancy  and  permits 
a  decree,  the  effect  of  which  is  to  relieve  the  latter  from  any  duty  with  regara  to  tlie 
care  of  the  trust  estate,  cannot,  after  the  expiration  of  nearly  twenty  years,  snd 
after  the  death  of  the  discharji^ed  trustee,  be  permitted  to  allege  the  invalidity  of  the 
decree  by  reason  of  the  existence  of  the  fact  thus  concealed. 

Sur  petition,  answer  and  proofs.  Opinion  delivered  October  28, 
1882,  by  ^ 

Penrose,  J.-— The  decree  of  the  court  discharging  the  respondent's 
testator  is  a  complete  answer  to  the  demand  for  an  account  unless  it 
can  be  shown  that  it  was  obtained  by  fraud,  or  that  the  court  was 
without  jurisdiction. 

We  see  no  evidence  whatever  of  fraud,  and  the  high  character  of 
the  counsel  engaged  in  the  proceedings  forbids  the  suspicion  of  its 
existence.  The  jurisdiction  of  the  Orphans'  Court  to  discharjre  an 
executor  or  testamentary  trustee  cannot  be  questioned  ;  and  if  it  be 
conceded  that  the  petitioner  was  a  minor  when  the  decree  was  en- 
tered, the  most  that  can  be  said  is  that  there  was  no  formal  entry  on 
the  record  of  the  appointment  of  a  guardian  ad  litem.  She  was 
represented  by  counsel,  and,  with  her  husband,  executed  the  paper 

S resented  to  the  court  admitting  the  allesrations  of  the  petition  for 
ischarge.    The  decree  was  entered  in  1863,  and  the  petitioner,  who 

*  Affirmed  by  the  Supreme  Court,  January  Term,  1883,  No.  143.  Anderson*8  ApptaL 
6  Outerbridge,  358.  '^'^ 
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now  admits  that  she  became  of  age  in  1865,  has  acquiesced  in  it  and, 
in  the  transfer  of  the  exclusive  custody  of  the  assets  of  the  estate 
to  her  mother,  the  coexecutor,  from  that  time  until  the  presentation 
of  her  petition  on  the  r2th  of  November,  1881. 

The  granting  of  the  discharge  was  an  adjudication  that  every- 
thing that  was  required  on  the  part  of  the  executor  asking  for  it 
had  been  done  (  Woodhouse  vs.  Lackawanna  Railroad,  6  Wright,  303); 
and  if  error  was  committed  the  remedy  is  by  bill  of  review.  Such 
review  is  in  the  present  case  barred  by  lapse  of  time,  even  as  against 
a  minbr:  LUtleton^ 8  Appeal,  12  Norris,  177.  A  judgment  or  decree 
against  a  minor  is  voidable  only  and  not  void,  where  the  record 
does  not  disclose  the  minority ;  and,  until  reversed  on  writ  of  error 
or  bill  of  review,  will  stand.  The  proceeding  for  such  reversal 
must,  of  course,  be  instituted  within  the  proper  time  after  mnjority 
has  been  atUdned,  and  such  time  could  in  no  case  exceed  the  period 
allowed  by  law  for  writ  of  error  or  bill  of  review. 

There  is  nothing  to  show  that  Mr.  Remsen,  whose  estate  is  now 
sought  to  be  made  liable  lor  the  acts  of  the  executrix  to  whom  the 
exclusive  custody  of  the  estate  passed  after  tlie  confirmation  of  his 
account,  was  aware  that  the  petitioner  was,  at  the  time  of  his  ap- 
plication for  discharge,  a  minor,  and  there  is  no  allegation  in  the 
present  petition  that  he  had  such  knowledge.  As  alreadv  stated, 
she  was  married,  was  represented  by  counsel,  and,  with  her  hus- 
band, joined  in  the  application  for  discharge.  It  is  said  (BaccSn's 
Abridg.,  Tit.  Infancy,  I.,  3,  *604,  vol.  III.):  "If  an  infant,  being 
above  the  age  of  discretion,  be  guilty  of  any  fraud  in  affirming  him- 
self to  be  of  full  age,  or  if,  by  combination  with  his  guardian,  etc., 
he  makes  any  contract  or  agreement  with  an  intent  afterwards  to 
elude  it,  by  reason  of  his  privilege  of  infancy,  it  seems  that  a  court 
of  equity  will  decree  it  good  against  him  according  to  the  circum- 
fitanoes  of  the  case."  Certainly  one  above  the  age  of  discretion 
who,  without  connivance  on  the  part  of  the  trustee,  conceals  his  in- 
fancy and  permits  a  decree,  the  effect  of  which  is  to  relieve  the  lat- 
ter from  any  duty  with  regard  to  the  care  of  the  trust  estate,  cannot, 
alter  the  expiration  of  nearly  twenty  years,  and  after  the  death  of 
the  discharged  trustee,  be  permitted  to  allege  the  invalidity  of  the 
decree  by  reason  of  the  existence  of  the  fact  thus  concealed.  In- 
fancy, as  has  often  been  said,  can  only  be  used  as  a  shield,  not  as  a 
sword. 

But  it  is  by  no  means  clear  that  the  petitioner  was  a  necessary 
party  to  the  proceedings  for  the  discharge.  The  will  created  no 
trust;  it  gave  the  estate  directly  to  the  widow  of  the  testator  for 
life,  with  remainder  to  his  daughter,  the  petitioner.  It  is  true  that 
the  codicil  directed  the  daughter's  share  to  l>e  held  for  lier  sole  and 
separate  use,  but,  as  she  was  unmarried  at  the  time  of  his  death,  a 
trust  for  separate  use  was  a  nullity.  It  is  also  true  that  the  report- 
of  the  auditor  upon  the  first  account  filed  by  the  executors  awarded^ 
the  balance  to  them  in  trust  for  the  purpose  of  the  will,  but  no- 
trust  other  than  that  attaching  to  the  office  of  executor  could  thus 
be  created,  and  the  proceedincs  to  obtain  a  discharge  are  governed 
by  the  act  of  29th  March,  1832,  §  21  (Purd.  452,  §  232),  which  i* 
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silent  as  to  notice  to  parties  in  interest.  It  is  true  also  that  the 
decree  did  not  direct  the  surrender  of  the  estate  to  the  coexecutor, 
but  this  was  because  it  appeared  by  the  petition  and  the  admission 
of  the  parties  that  it  was  already  in  her  hands,  and  had  been  since 
the  settlement  of  the  account  four  years  before ;  and  there  is  no 
allegation  on  the  part  of  the  present  petitioner,  even  now,  that  this 
was  untrue. 

The  petition  is  dismissed  at  the  costs  of  the  petitioner. 

Joseph  Parrishj  George  B.  Ely  and  William  C.  HanniSy  Esqs.,  for 
petitioner. 

Thomas  A,  Oummey,  Esq.,  for  respondent 

[L^.  Int.,  Vol.  39,  p.  412.] 

Estate  of  John  H.  Jones,  deceased. 

The  princi]>le  of  Quam*$  Appeal^  10  Harris,  510,  which  restricts  liability  for  groand- 
rent  falling  due  after  the  death  of  the  covenantor,  to  the  land  out  of  which  it  issues, 
cannot  be  extended  to  a  mere  personal  eoveuaut,  not  running  with  the  land,  for  the 
payment  of  money. 

The  principle  which  permits  a  creditor  haying  a  liep  u]M>n  one  fund  to  oompel  the 
creditor  having  a  lien  upon  two  to  proceed  In  the  first  instance  against  that  which 
he  alone  can  resort  to,  does  not  apply  where,  as  here,  the  two  funds  do  not  belong 
to  the  common  debtor. 

Competence  of  partner  as  a  witness  to  proye  set-off. 

Sur  exceptions  to  auditor's  report.  Opinion  delivered  October  28, 
1882,  by 

Penrose,  J. — The  auditor  has  very  clearly  shown  that  the  princi- 
ple of  Quain's  Appeal,  10  Harris,  510,  which  restricts  liability  for 
f;round-rent  falling  due  after  the  death  of  the  covenantor,  to  the 
land  out  of  which  it  issues,  cannot  be  extended  to  a  covenant  for 
the  payment  of  money,  merely  personal,  not  running  with  the  land.' 
If  the  law  were  as  contended  by  counsel  for  the  accountant,  every 
contract  for  tiie  payment  of  money  not  falling  due  within  a  year 
from  the  death  of  the  contractor,  would,  as  a  logical  consequence, 
be  of  no  validity.  The  case  of  Whitens  ExectJjors  vs.  The  Common- 
wealthy  3  Wright,  117,  cited  by  the  auditor,  and  the  provision  in  the 
act  of  February  24,  1834,  §  24  (Purd.  422),  continuing  the  lien  of 
debts  not  maturing  within  five  years  after  the  death  of  the  debtor, 
iidly  sustain  his  views  upon  this  subject,  and  the  exceptions  to  the 
proof  of  the  debts  of  Edwin  W.  Lehman,  executor,  and  Emily 
Lehman  are  overruled. 

It  was  error  therefore  to  exclude  these  creditors  itom  the  dis- 
tribution. The  principle  which  permits  a  creditor  having  a  lien 
npon  one  fund  to  compel  the  creditor  having  a  lien  upon  two  to  pro- 
ceed in  the  first  instance  against  that  which  he  alone  can  resort  to, 
does  not  apply  where,  as  here,  the  two  funds  do  not  belong  to  the 
common  debtor:  Conser*s  Apical,  11  W.  N.  221.  But  under  any 
circumstances,  it  cannot  be  right  to  apply  the  principle  so  as  to 
deprive  the  creditor  having  the  right  to  two  funds  of  any  participa- 
tion whatever  in  one  of  them.  The  mere  statement  of  this  proposi- 
tion is  sufficient  to  show  the  error  which  the  auditor  has  fallen  into 
in  this  respect.  (See  Mason's  Appeal,  8  Norris,  402.)  GoulfTs  Estate^ 
6  Weekly  Notes,  562,  which  he  has  cited,  is  not  to  the  point    It 
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was  not  the  case  simply  of  creditors,  nor  was  there,  there,  any  ex- 
clusion from  the  funa  ;  distribution  was  simply  suspended  for  four 
months,  with  directions  to  the  creditor  (which  were  complied  with) 
to  proceed  in  the  meanwhile  against  the  mortgaged  premises. 

With  regard  to  the  claim  of  William  H.  Jones,  we  think  the  ob- 
jection to  the  competency  of  the  witness  by  whom  the  set-off  was 
proved  is  not  well  founded.  In  a  suit  against  an  individual  de- 
fendant, he  mav,  with  the  assent  of  his  partners,  set  off  a  debt  of 
the  plaintiff  to  his  firm  :  Tustin  vs.  Ccimeron,  5  Whart.  379;  SoUiday 
vs.  Bissey,  2  Jones,  347.  Such  assent  appears  here  from  the  fact 
that  the  partner  was  himself  the  witness  to  prove  the  set  off,  and 
from  the  further  fact  shown  by  the  records  of  the  Common  Pleas 
that  in  the  settlement  of  the  partnership  affairs,  the  decedent  was 
charged  with  the  indebtedness  of  the  claimant  to  the  firm,  the  decree 
having  been  confirmed  absolutely  and  acquiesced  in  by  all  of  the 
parties.  Tlie  accounts  having  been  thus  settled,  we  are  unable  to 
see  any  interest  in  the  witness  which  would  disqualify  him  from 
giving  "the  testimony  which  he  has  given  in  a  proceeding  between 
the  estate  of  his  partner  and  the  present  claimant. 

The  exception  of  William  S.  Jones  to  the  supplemental  report 
of  the  auditor  must  be  sustained.  The  debt  of.  the  decedent,  for 
which  William  H.  Kern  was  jointly  liable,  was  allowed  against  the 
estate.  Kern  was  also  a  creditor  of  the  decedent,  and  as  such 
proved  his  entire  claim.  We  think  that  other  creditors,  to  the  ex- 
tent that  the  fund  is  taken  to  pay  Kern's  portion  of  the  joint  debt 
(which  was  stated  without  contradiction  to  be  one-half),  have  the 
right  to  insist  that  the  amount  should  be  withheld  from  the  award 
to  him  :  see  WorrcUrs  Appeal,  5  Wright,  524. 

The  exceptions  of  Tlie  Provident  Life  and  Trust  Company,  guar- 
dians, etc..  and  of  Edwin  W.  Lehman  et  ai,  trustees,  and  Emily  L: 
Lehman,  and  the  exception  of  William  S.  Jones,  to  the  supple- 
mental report  of  the  auditor,  are  sustained,  and  the  report  of  the 
auditor  is  recommitted  for  correction  in  conformity  with  this 
opinion. 

The  other  exceptions  are  dismissed. 

Jerome  Carty,  J,  Howard  Gendell  and  Edward  Olmsted^  Esqs.,  for 
exceptants. 

Henry  C.  OlmMed,  Georye  Junkin  and  Joseph  B.  Townsend,  Esqs., 
contra. 

[Leg.  Int.,  Vol.  39,  p.  413.] 

Estate  of  Silas  H.  Wentz,  deceased, 

A  deviw  of  the  income  of  the  t<wtator*8  estnte  in  Schuylkill  coanty  includes  the 

ri>(ht  to  work  the  mines,  as  that  is  its  sole  ifionrce  of  value. 
That  the  wonl  "  children  "  fol  lowing  a  gift  of  a  life-estate  to  the  parent  is  a  word  of 

inheritance  is  no  louj^er  law  in  this  State. 

Sur  exceptions  to  auditor's  report.  Opinion  delivered  October 
28, 1882,  hy 

Penrosk,  J. — That  the  testator,  when  he  gave  to  his  wife  the  income 
of  his  estate,  intended  her  to  have  the  income  from  his  "  estate  ia 
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Schuylkill  county,"  derived  in  the  only  way  in  which  a  property 
of  that  character  could  be  fitly  made  productive,  viz.,  by  working 
the  mines — which  were  its  principal  if  not  sole  source  of  value — 
has  been  demonstrated  by  the  very  learned  and  able  report  of 
the  auditor;  and  nothing  can  be  added  to  what  he  has  so  well 
said.  Upon  this  point  his  argument  is  exhaustive  and  most  con- 
vincing. 

But  upon  the  other  branch  of  the  case,  and  especially  as  to  the 
daughter's  interest  in  the  estate,  we  are  not  without  doubt.  Williams 
vs.  Leechj  4  Casey,  93,  cited  by  the  auditor,  was  decided  at  the  time 
when  the  idea  prevailed  that  in  Pennsylvania  the  word  "children," 
following  a  gift  of  a  life-estate  to  the  parent,  was  a  word  of  inheri- 
tance. This  doctrine  was  repudiated  m  Guthne^a  Appeal^  1  Wright, 
9,  where  Williams  vs.  Leech,  McKee  vs.  McKinky,  et  id  omne  geriuSj 
were  said  not  to  be  law.  (See  the  concurring  oninion  of  Wood- 
ward, J.    See  also  Perry  vs.  Lotober,  13  Wright,  43d.) 

The  general  principles  invoked  by  the  auditor,  with  regard  to  the 
construction  of  limitations  creating  defeasible  estates,  are  doubtless 
well  established  ;  but  it  is  not  so  clear  that  in  their  application  to 
this  case  violence  is  not  done  to  the  language  of  the  tesuitor. 

The  party  most  interested,  however,  does  not  complain ;  and  we 
therefore  dismiss  all  the  exceptions  and  confirm  the  report  of  th^ 
auditor  absolutely. 

John  G,  Johnaorij  E^q.,  for  exceptants. 

Henry  S.  Hageri^  Elsq.,  contnu 

[Leg.  Int.,  Vol.  39,  p.  420.] 

Estate  of  Patrick  Bradley,  deceased. 

When  a  witness  refuses  to  answer,  the  examiner  should  report  his  contumacy  to  the 

court. 

Sur  petition  for  rule  on  master  and  examiner.  Opinion  delivered 
November  11,  1882,  by 

Hanna,  P.  J. — Upon  a  careful  consideration  of  this  petition,  and 
in  view  of  the  statement  of  counsel  that  such  voluminous  testimony 
has  already  been  taken  by  the  examiner,  which  must  all  be  read 
by  the  court,  if  this  application  be  granted,  we  have  reached  the 
conclusion  that  it  is  best  his  appointment  as  master  remain  as 
originally  made.  He  will  then  at  the  conclusion  instead  of  report- 
ing to  us  the  mass  of  testimony,  report  only  the  facts  proved  before 
him,  and  upon  these  facts  such  decree  as  he  would  recommend  to 
be  made.  No  doubt  much  irrelevant  testimony  has  been  taken, 
and  it  is  well  for  the  parties  to  remember  it  only  tends  to  increase 
costs,  which  ultimately  will  fall  upon  one  or  other  of  tliem.  Then 
as  to  the  request  that  the  master  be  ordered  to  file  an  interlocutory 
report.  This  we  think  he  should  do,  unless  the  witness  will  answer 
the  question  propounded  to  him  without  such  report  being  made. 
We  undersUind  the  master  overruled  the  objection  to  the  question, 
but  he  should  have  required  the  witness  to  answer,  and  if  he  re- 
fused, report  his  contumacy  to  the  court.  There  seems  to  be  much 
ill  feeling  between  the  executors  of  this  testator,  and  it  is  not  credit- 
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able  that  it  should  extend  to  their  counsel.  The  object  they  all 
have  in  view,  the  proper  administration  of  justice,  can  be  promoted 
without  unseemly  conflicts,  and  unkind  personalities.  Let  each  be 
courteous  to  his  opponent  and  respectful  to  the  master,  the  repre- 
sentative of  the  court,  to  which  we  are  glad  to  know  all  are  loyal,  and 
the  unpleasant  controversy  will  soon  be  ended.  We  will  be  disap- 
pointed if  with  this  intimation  at  the  next  meeting  before  the 
master,  the  witness  does  not  answer  the  question,  and  the  matter 
proceed  to  a  speedy  and  amicable  close,  so  that  it  may  at  an 
early  day  be  heard  by  the  court. 

This  petition  is  dismissed  without  prejudice. 

T,  Cuyler  Patterson^  Esq.,  for  petition. 

J.  S.  Goodbread  and  /.  W.  M,  JSewlin^  Esqs.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  420.] 

Estate  of  Lucas  Hirst,  deceased. 

Executors  have  the  rit^ht  to  mark  and  enclose  the  ^rave  of  the  decedent  with  economy. 
For  anything  beyond  this  the  proper  course  is  to  await  the  audit  for  a  sum  to  be 
set  apart  by  the  court  for  monument  and  enclosure. 

8ur  petition  of  executors  and  trustees  to  be  allowed  to  erect  a 
monument,  etc.    Opinion  delivered  November  9,  1882,  by 

Hanna,  p.  J. — It  would  not  conform  to  correct  practice  to  grant 
this  petition,  and  thus  establish  a  mischievous  precedent.  As  well 
settled,  executors  and  administrators  have  the  right  to  mark  the 
resting-place  of  the  dead  by  the  erection  of  an  appropriate  stone  or 
monument  and  suitably  protect  it  from  the  rude  and  careless  passer- 
by. Yet  the  expenditure  for  these  purposes  must  be  regulated  by 
wisdom  and  economy.  Only  those  things  necessary  to  be  done  are 
they  justified  in  doing,  unless  authorized  by  the  will,  or  all  the 
parties  interested. 

Mere  ostentjition  is  to  be  indulged  in  by  those  who  are  spending 
their  own  money,  and  the  virtues  of  the  departed  are  not  to  be 
commemorated  at  the  expense  of  widow  and  children  nor  necessi- 
tous creditors. 

If  the  executor  or  administrator,  acting  by  the  advice  of  counsel, 
is  unwilling  to  assume  the  resi)onsibility,  ae  in  the  present  case,  of 
carrying  out  the  instructions  of  his  testator,  the  proper  course  is  to 
await  the  audit  and  settlement  of  his  account  ancl  then  request 
that  a  suitable  sum  be  set  apart  by  the  court  for  the  erection  of  a 
monument  and  enclosing  the  burial  lot.  Then  all  parties,  legatees 
and  creditors,  if  any,  will  have  their  day  in  court  and  be  con- 
cluded. 

But  the  application  in  advance  is  ex  parte  and  without  notice  to 
the  parties  whose  interests  are  most  directly  affected. 

At  present  we  must  for  the  reason  given  dismiss  this  petition 
without  prejudice  to  the  right  of  the  executors  to  expend  such 
amount  as  they  may  deem  appropriate,  or  upon  the  settlement  of 
their  account  to  request  a  suitable  amount  to  be  set  apart  for  the 
purposes  indicated  by  the  will. 

John  M.  Gestf  Esq.,  for  petitioners. 
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[Leg.  Int.,  Vol.  89,  p.  420.] 

In  re  Will  of  Thomas  Heenan,  deceased. 

Executors  and  administrators  shoald  file  inventory  within  thirty  days.  The  contest- 
ant of  a  will,  where  an  issue  has  been  grantea,  has  a  standing  to  exact  the  filing 
of  an  inventory. 

Sur  appeal  from  register.  Opinion  delivered  November  11,  1882, 
by 

Hanxa,  p.  J.— By  the  act  of  1832,  Purdon,  414,  t)l.  15,  it  is  ex- 
pressly declared  to  be  the  duty  of  every  executor  ana  administrator 
to  make  a  true  and  perfect  inventory  of  the  personal  estate  of  the 
decedent,  and  file  tne  same  in  the  register's  office,  within  thirty 
days  from  the  time  of  administration  granted.  No  evasion  of,  nor 
non-compliance  with,  this  positive  enactment  is  contemplated.  And 
an  additional  inventory  must  be  also  filed,  of  personal  property  and 
assets,  subsequently  discovered  and  unknown  at  the  time  of  the 
preparation  and  filing  of  the  original  inventory  and  appraisement: 
act  of  February,  1834,  Purdon,  415,  pi.  50.  Any  party  interested 
may,  as  in  the  case  of  an  account  of  the  administration  of  the  es- 
tate, require  tlie  exhibition  of  the  inventory,  and  compliance  with 
the  law.  If  it  be  not  filed  within  the  prescribed  period,  it  is  a  for- 
feiture of  the  bond  given  by  the  admmistrator;  and  so  if  he  does 
not  account  within  the  year,  although  not  cited:  CommonweaUh  vs. 
Bryan^  8  Serg.  &  Rawle,  i28.  The  will  of  this  testator  was  admitted 
to  probate,  and  letters  testamentary  grabted  to  his  widow  as  ex- 
ecutrix on  December  23, 1874.  No  inventory  and  appraisement  has 
been  filed.  While  her  duty  in  view  of  the  act  of  assembly  is  con- 
ceded, it  is  contended  that  the  petitioner  does  not  possess  any  such 
interest  in  the  estate  as  entitles  her  to  invoke  the  authority  of  the 
court.  An  issue  has  been  granted  to  determine  the  validity  of  the 
will,  under  wliich  the  executrix  claims  the  entire  estate,  and  the 

Petitioner  is  the  contestant.  It  is  true,  the  latter,  until  the  probate 
eset  aside,  has  no  direct  and  absolute  interest,  yet  as  the  testimony 
in  support  of  the  demand  for  an  issue  was  sufficient  to  warrant  the 
granting  of  the  issue,  she  hjis  a  privui  facie  interest  which  should  be 
protected,  and  a  right  to  be  informed  of  the  amount  and  condition 
of  the  personal  estate,  which  may  ultimately  be  determined  to  be- 
long to  her  in  part,  as  an  heir  at  law.  In  all  events,  no  harm  will 
bo  done  the  executrix,  and  she  will  have  performed  a  duty  she  as- 
sumed, upon  accepting  letters  testamentary.  Not  only  may  the 
court  compel  the  filing  of  the  inventory,  but  also  the  further  inven- 
tory and  appraisement  prescribed  by  the  act  of  1834 :  FrcUey^s  Estate^ 
2  VV.  N.  494.  The  appeal  is  sustained,  and  the  executrix  is  directed 
to  file  an  inventory  within  ten  days. 

Daniel  Dongherty,  Esq.,  for  appellant 

Joieph  I.  FarUy^  Esq.,  for  executrix. 
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[Leg.  Int,  Vol.  39,  p.  430.] 

Trust  Estate  of  Alida  A,  Bell,  deceased. 

A  testator  gave  his  executor  one-fifth  of  his  estate  in  trust  for  his  daughter,  to  pay 
her  the  iucome  during  life,  and  after  her  death  to  convey  to  her  appointee.  She  di- 
rected by  will  that  her  husband  should  have  the  income  until  her  children  attained 
the  age  of  twenty-one  years,  and  then  the  principal  to  be  divided  among  them — in 
default  of  children,  to  the  husband  absolutely.  At  the  time  of  her  death  she  had 
three  minor  children.  Held^  that  the  executor  of  the  donor  of  the  power  was  the 
proper  custodian  of  the  corpus  of  the  estate  until  the  time  should  arrive  for  its  di- 
vision.   Ashman,  J.,  dissenting. 

Sur  exceptions  to  adjudication.  Opinion  delivered  November  11, 
1882,  by 

Hanna,  p.  J. — Upon  the  settlement  of  the  account  of  the  trustee, 
it  appeared  that  the  father  of  the  ceitui  que  trust  for  life  gave  to  his 
executors  and  trustees  one-fifth  share  of  his  esttite,  in  trust,  to  pay 
the  income  thereof  to  her  for  life,  find  after  her  death,  in  trust,  to 
convey  the  said  share  to  such  persons,  and  in  such  manner  and  form 
as  she  should  by  will  limit  and  appoint.  Mrs.  Bell,  the  cestui  ^le 
trust,  died  in  1881,  leaving  a  will,  wherein  she  recited  the  provision 
of  her  father's  will,  and  bequeathed,  in  pursuance  of  ana  for  the 
purpose  of  executing  the  power  conferred,  in  case  of  issue  surviving 
her,  the  net  income  of  the  estate  held  in  trust  for  her,  unto  her  hus- 
band absolutely,  until  the  time  should  arrive  for  payment  of  the 
principal  unto  the  legatees  afterwards  named,  to  wit ;  such  of  her 
children  as  might  be  living  at  the  time  of  her  death,  and  should 
survive  the  age  of  twenty-one  years,  the  share  to  be  paid  at  that 
time;  and  in  case  of  leaving  no  children  or  issue  of  deceased  chil- 
dren, the  whole  of  said  estiite  unto  her  husband  absolutely;  and 
also  the  residue  of  her  estate  to  him,  whom  she  appointed  executor. 
Mrs.  Bell  left  surviving  her  husband  and  three  minor  children. 

It  was  claimed  on  behalf  of  the  husband  that,  as  executor,  he 
was  entitled  to  the  corpus  of  the  trust  estate,  while,  on  the  other 
hand,  it  was  contended  by  the  accountant  that  the  fund  should  re- 
main in  his  hands  as  trustee  under  the  will  of  the  original  testator,  in 
order  to  carry  out  effectually  the  trusts  declared  by  him.  We  have 
no  doubt  the  will  of  Mrs.  Bell  is  a  valid  execution  of  the  power  of 
appointment,  but  it  is  material  to  observe  that  while  she  was  given 
the  absolute  disposition  of  the  estate,  yet  it  was  in  subordination  to 
the  limitations  imposed  by  the  donor  of  the  power.  The  legal  title 
to  the  one-fifth  share  of  his  estate  was  vestea,  not  in  the  donee,  but 
in  the  executors  as  trustees,  and  she  was  given  but  an  equitable  es- 
tate for  life.  And  while  testator  conferred  upon  his  daughter  the 
power  to  dispose  of  the  principal  and  income  of  the  estate  she  en- 
joyed during  life,  yet  in  the  creation  of  the  trust  it  was  provided 
among  the  active  duties  of  the  trustees  that  they  should  convey  the 
said  share  of  his  estate  as  she  should  limit  and  appoint  She  has 
exercised  the  power,  and  in  the  first  instance  limited  and  appointed 
the  income  to  her  husband  until  her  children  attain  majority.  It 
seems,  therefore,  that  the  trust  created  b^  testator  can  only  be  main- 
tained by  directing  that  the  estate  remain  with  the  trustee,  he  pay- 
ing the  income  to  the  husband,  and  upon  the  children  reaching  law- 
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ful  age  distributing  the  principal  thereof  to  them  in  equal  shares. 
Otherwise  we  overlook  the  express  intention  of  testator. 

The  exceptions  are  sustained,  a  proper  decree  to  be  prepared  by 
counsel. 

Dissenting  opinion  delivered  November  18, 1882,  by 

Ashman,  J. — The  English  decisions,  against  which  no  authority 
in  Pennsylvania  has  been  cit-ed,  clearly  sustain  the  conclusions  of 
the  auditing  judge.  In  Hoskin^s  Trusts,  5  Oh.  229;  IVilday  vs.  Bar- 
nett.  Law  Rep.,  6  Eq.  193 ;  Palmer  vs.  WhUnwre,  5  Sim.  178 ;  AOm- 
ney 'General  vs.  Staff,  2  Cr.  &  M.  124;  Naii  vs.  Punter,  5  Sim.  563; 
and  Piatt  vs.  Routh,  6  M.  &  W.  756,  it  was  either  expressly  decided 
or  tacitly  conceded  that  the  executors  of  the  will  of  the  donee  of 
the  power  were  the  proper  agents  to  distribute  the  estate  covered  by 
the  power.  In  some,  if  not  all  of  these  cases,  the  effect  of  the  ruling 
was  to  impose  upon  the  estate  a  legacy  duty,  from  which  it  would 
otherwise  have  been  free.  And  see  Blake  vs.  Hawkins,  8  Otto,  315, 
where  it  was  iield  (p.  328)  that  the  execution  of  a  power  of  appoint- 
ment was  an  appointment  of  the  fund  to  the  executors  of  the  will 
of  the  donee  of  tlie  power.  The  principle  that  the  appointees  of 
the  power  Uxke  under  the  will  of  the  original  testator  is  recognized 
as  fully  in  England  as  here,  yet  its  application,  in  the  cases  referred 
to,  did  not  compel  tlie  relegation  of  tne  work  of  administering  the 
fund  to  the  executors  or  trustees  under  the  first  instrument.  The 
general  power  of  appointment  out  of  which  the  present  question 
has  arisen  was  large  enough  to  have  permitted  the  testatrix  to  dis- 
pose of  the  property  for  the  payment  of  her  debts,  and  her  execu- 
tors would  seem  in  that  case  to  be  the  only  proper  parties  to  ad- 
minister such  a  trust.  The  testatrix  might  have  lived  for  fifty  years ; 
why  go  back  to  the  will  of  the  donor  of  the  power  in  quest  of  par- 
ties, all  of  whom  would  probably  be  dead,  to  whom  to  confide  the 
work  of  administering  under  the  will  of  the  donee?  No  reason  for 
such  a  course  can  be  fairly  gathered  from  the  will  of  the  original 
testator  in  this  instance.  Tne  trust  was,  after  the  death  of  the 
donee  of  the  power,  simply  to  convey  to  her  appointees.  But  if  it 
had  been  more  specific,  and  had  evidently  been  intended  to  con- 
tinue after  the  death  of  the  life-tenant,  it  would  not,  under  English 
precedents,  have  availed  to  cast  the  distribution  of  tlie  estate  upon 
the  executors  of  the  first  will. 

Samuel  C.  Perkins,  Esq.,  for  exceptant. 

&  Holmes,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  430.J 

Estate  of  Mary  C.  Snyder,  deceased. 

When  a  legacy  which  wns  directed  to  be  invested  for  a  person  for  life  has  been  paid 
to  her  directly,  the  executors  are  of  course  accountable  to  the  remaindermen  ;  bat, 
if  the  fund  is  bequeathed  to  them  by  the  life-tenant,  they  have  a  remedy  also  against 
her  executors. 

Sur  citation  to  file  an  account  Opinion  delivered  November  18, 
1882,  by 
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Hanna,  p.  J. — While  the  petitioners  may  have  a  right  to  call  upon 
the  executors  of  the  father  of  testatrix  to  answer  for  the.  legacy 
which  he  directed  to  be  invested  for  the  benefit  of  his  daughter  for 
life,  yet  that  is  not  their  only  remedy.  It  appears  that  the  amount 
of  the  legacy  or  distributive  share  was  loaned  and  advanced  to  the 
testatrix  and  invested  in  the  purchase  of  a  dwelling-house.  She 
admits  the  fact  in  her  will,  and  orders  and  directs  her  executors  to 
raise  the  sura  of  five  hundred  pounds,  by  mortgage  or  sale  of  the 
premises  she  had  purchased,  and  divide  the  same  into  four  equal 
parts,  and  pay  one-fourth  part  to  her  son  William,  one  other  part 
to  her  daugnter  Margaret,  one  other  part  to  her  son  Jacob,  and  the 
remaining  fourth  part  among  all  the  children  of  her  deceased 
daughter  Elizabeth.  The  will  was  admitted  to  probate  in  1864,  and 
neither  inventory  nor  account  has  been  filed  by  the  executrices, 
although  they  soon  after  the  death  of  testatrix  sold  the  real  estate 
and  applied  the  moneys  to  their  own  use,  by  reinvesting  the  same 
in  other  real  estate,  which  they  still  hold.  Under  these  facts  we  do 
not  think  there  ci\n  be  any  doubt  as  to  their  liability  to  account, 
and  it  is  surprising  that  the  legatees  have  been  so  long  in  ignorance 
of  their  rights. 

The  petition  is  granted. 

A.  A.  Hirst,  Esq.,  for  petitioners. 

E.  K  Pctity  Esq.,  contra. 

[Leg.  Int,  Vol.  39,  p.  430.] 

Estate  of  William  Stroud,  deceased. 

The  amonnt  of  a  certain  debt  was  paid  by  executors  to  their  attorney,  who  undertook 
to  give  it  to  the  creditor.  He  did  not  do  so,  however,  but  paid  nim  the  interest 
regularly  for  some  years.  He  then  absconded,  and  the  creditor  received  nothing 
more.  After  a  further  lapse  of  six  years  he  presented  a  petition  for  an  order  on 
the  executors  to  pay  his  claim.  Heldy  that  as  the  account  had  been  confirmed,  of 
which  he  had  notice,  such  an  order  could  not  be  made. 

Sur  petition  for  an  order  to  pay.  Opinion  delivered  November  18, 
1882,  by 

Hanna,  P.  J. — The  petitioner  has  been  singularly  negligent  in 
the  collection  of  his  claim  against  the  decedent.  It  seems  he  caused 
to  be  entered  in  the  Court  of  Common  Pleas  of  Montgomery  county, 
on  August  20,  1868,  a  judgment  for  8600,  which  became  a  lien 
against  the  real  estate  of  decedent  in  that  county,  he  being,  how- 
ever, a  resident  of  this  county. 

Decedent  died  in  1871,  leaving  a  will  duly  proved  in  the  register's 
office,  and  letters  testamentjiry  were  granted  to  the  executors.  On 
December  26,  1873,  they  filed  their  account  in  the  register's  office, 
in  which,  in  addition  to  numerous  other  items  of  credit,  they 
claimed  to  be  allowed  for — 

1873.  January  4. — By  cash  paid  Garrett  Bean,  per 
Thomas,  the  amount  of  bond  and  mortgage  held  by 
him  against  the  property  in  Port  Providence       .      .     .    8600  00 

And  18  months  interest  on  same 54  00 
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Accompanying  the  account  was  an  agreement,  signed  bv  parties 
appearing  to  be  the  only  persons  interested  under  the  will,  asking 
its  confirmation  without  reference  to  an  auditor.  But  as  the  agree- 
ment did  not  conform  to  the  rule  of  court,  the  account  was  not  con- 
firmed. During  all  this  time  petitioner  made  no  effort  to  collect 
his  debt.  The  account  remained  unconfirmed  until  October  20, 
1876,  when  upon  the  presentation  of  the  petition  of  one  of  the  ex- 
ecutors, setting  forth  material  facts  which  had  been  omitted  from  the 
agreement  annexed  to  the  account,  it  was  confirmed. 

It  further  appears  that  the  money,  $654,  for  which  credit  is 
claimed,  was  paid  by  the  executors,  not  to  the  creditor  personally, 
but  to  their  then  attorney,  who  undertook  to  pay  the  same  over  to 
the  creditor,  tlie  petitioner.  The  latter,  however,  alleges  that 
neither  the  amount,  nor  any  part  thereof,  was  ever  paid  to  him  by 
the  attorney,  who,  instead,  paid  the  interest  upon  said  judgment  to 
petitioner  regularly  until  July  1,  1876,  ancl  soon  thereatler  ab- 
sconded. 

Petitioner  continued  unusually  unconcerned  respecting  his  claim 
against  the  estate,  for,  although  he  failed  to  receive  the  interest,  and 
knew  of  the  departure  of  the  attorney,  yet  he  never  informed  the 
executors  of  the  existence  of  his  unpaid  claim  until  within  a  few 
months  prior  to  the  filing  of  his  present  petition,  on  or  about  May 
23,  1882.  Thus  nearly  six  years  were  allowed  to  pass  during  which 
the  executors  were  suffered  to  remain  under  the  belief  that  the 
money  they  had  paid  to  their  attorney  had  been  by  him  properly 
applied. 

Under  the  facts  and  circumstances  mentioned,  we  are  not  able  to 
afford  the  petitioner  any  relief  as  against  the  executors.  The 
record  shows  that  the  money  has  been  disbursed  by  them  to  one 
who  volunteered  to  become  the  agent  of  the  creditor,  unauthorized 
by  him,  it  may  be,  and  whose  receipt  would  not  bind  the  creditor, 
yet  that  payment  was  afterwards  confirmed  by  the  decree  of  the 
court,  ancl  allowed  as  a  proper  credit  to  the  executors.  It  does  not 
lie  in  the  mouth  of  the  petitioner  to  aver  his  ignorance  of  the  set- 
tlement of  the  account.  He  had  notice  of  the  death  of  his 
debtor,  and  was  bound  to  be  vigilant  in  the  protection  of  his  own 
interests. 

The  same  notice  was  given  to  him  as  to  all  other  parties,  creditors 
and  others,  and  he  cannot  now  seek  to  impose  upon  the  innocent 
the  penalty  of  his  own  supine  neglect  and  indifference :  Charlton^a 
Appeal,  7  Norris,  476;  Estate  of  Peter  Geigei*,  ante,  page  580,  and 
cases  cited.  The  proper  remeny  of  petitioner  was  a  bill  of  review, 
but  this,  through  his  laches,  is  liarrec} :  Littleton^a  Appeal^  12  Norris, 
177. 

The  petition  is  accordingly  dismissed. 

J.  Q.  Hunalcker,  Esq.,  for  petitioner. 

John  G,  JohnaoUj  Esq.,  for  executors. 
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[Leg.  Int.,  Vol.  39,  p.  430.] 

Estate  of  John  O'Neil,  deceased. 

An  execntor  will  be  required  to  file  his  account  upon  the  petition  of  a  le^tee,  when 
duly  presented,  although  be  avers  in  his  answer  that  he  never  received  any  of  the 
assets  of  the  estate,  but  that  everything  came  into  the  hands  of  his  coexecutor. 
All  questions  of  liaoility  will  be  reserved  for  settlement  at  the  audit. 

Sur  citation  to  executor  to  file  an  account.  Opinion  delivered 
November  18,  1882,  by 

Hanna,  p.  J. — The  will  of  testator  was  proved  Auprust  31,  1876, 
and  neither  inventory  nor  account  has  ever  been  filed  by  the  execu- 
tors. The  respondent,  one  of  the  executors,  avers  that  no  money 
or  other  personal  property  ever  came  into  his  possession,  and  the 
entire  management  of  the  estate  was  assumed  by  his  coexecutor. 
It  may  be  unfortunate  for  respondent  that  he  reposed  so  great  con- 
fidence in  his  associate  in  the  administration  of  the  estate,  for  it  ap- 
pears that  the  shares  of  stock  specifically  bequeathed  to  the 
petitioner  have  been  sold  and  transferred  by  virtue  of  a  power  of 
attorney  bearing  the  signature  of  both  executors.  It  is  conceded 
that  these  shares  belonged  to  testator.  Whether  the  signnture  of 
respondent  to  the  power  of  attorney  is  genuine  or  counterfeit  is  not 
now  to  be  considered.  As  executor  he  prima  facie  received  these  shares 
of  stock  into  his  possession,  and  either  received  the  proceeds  of  the 
sale  or  permitted  his  coexecutor  to  receive  them.  The  onus  is  upon 
him  to  discharge  himself  from  liability.  In  accordance  with  our 
uniform  practice  we  will  not  enter  upon  the  investigation  of  this 
Question,  at  this  sUige,  leaving  it  to  be  determined  upon  the 
nling  and  settlement  of  the  account:  Estate  of  Levi  Dickson,  11 
Phila.  86. 

Petition  granted.    Counsel  to  prepare  the  proper  order. 

A.  A.  Hirst,  Esq.,  for  petitioner. 

Thomas  Maker,  Jr.,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  430.1 
Estate  of  William  Lang,  deceased.* 

A  widow's  election  to  take  against  her  husband's  wiU  need  not  appear  of  record  in 
order  to  be  valid. 

A  written  notice,  given  to  the  executors  by  the  widow  in  three  months  after  her  hus- 
band's death,  of  her  refusal  to  accept  the  provisions  of  the  wiU,  constitutes  a  com- 
plete election  on  her  part. 

The  estate  consisting  ot  assets  worth  $216,000,  all  of  which  were  sold  within  a  year, 
and  policies  of  insurance  for  $40,000,  collected  without  suit,  a  commission  of  three 
per  cent,  was  deemed  sufficient 

Sur  exceptions  to  adjudication.  Opinion  delivered  November  18, 
1882,  by 

Ashman,  J. — The  exceptions  to  the  award  to  the  widow  assume 
broadly  that  the  widow's  election  to  take  against  her  husband's 
will,  in  order  to  be  valid,  should  appear  of  record ;  and  this,  we 
understand,  was  the  position  taken  by  counsel  at  the  argument. 

•  Affirmed  by  the  Supreme  Court,  January  Term,  1883,  No.  199.  Oreiner*8  Appeal, 
40  Leg.  Int.  310. 

38  Vol.  15 
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But  it  is  literally  without  an  authority  to  support  it  The  act  of 
29th  March,  1832,  sec.  35,  which  requires  a  record  of  her  election 
to  be  made,  applies  only  where  she  has  omitted  to  acceptor  refuse, 
for  at  least  twelve  months  after  her  husband's  death,  and  a  citation 
has  after  that  time  issued,  calling  upon  her  to  elect  Her  answer 
ti^  the  process  becomes,  of  necessity,  a  part  of  the  record.  The  in- 
ference from  the  act  that  the  election  need  not  in  any  other  case, 
be  made  a  matter  of  record,  is  so  clear,  that  it  is  nardly  necessary  to 
refer  to  the  case  of  Heron  vs.  Hoffner^  3  Rawle,  396,  where  it  was  dis- 
tinctly asserted  that  it  might  be  made  in  pais.  We  have  no  hesita- 
tion in  holding  that  the  written  notice  given  to  the  executors  by  the 
widow,  in  three  months  after  her  husband's  death,  of  her  refusal  to 
accept  the  provisions  of  the  will,  constituted  a  complete  election 
on  her  part.  She  could  not  afterwards  repudiate  it  except  upon 
clear  proof  that  she  was  unacquainted  with  the  value  of  the  estate ; 
and  if' it  was  thus  binding  upon  her,  it  must  equally  bind  all  other 
parties  in  interest 

We  think  that  an  allowance  of  commissions  at  three  per  cent  to 
the  accountants  would  be  a  fair,  and  under  some  of  the  cases,  a 
liberal  compensation.  The  estate  was  free  from  debt,  and  its  assets, 
amounting  to  $216,000,  comprised  securities  which  were  sold  within 
the  year,  and  policies  of  life  insurance  which  realized  $40,000  with- 
out suit  About  $10,000  was  invested  in  the  firm  of  which 
the  testator  was  a  member,  and  care  and  skill  were  undoubtedly 
exercised  by  the  accountants  in  withdrawing  it  without  loss  from 
the  business.  But  it  was  not  made  apparent  that  any  extraordinary 
labor  or  responsibility  had  been  cast  upon  the  executors,  and  in 
the  absence  of  proof  of  such  circumstances,  a  larger  compensation 
than  we  have  named  would  conflict  with  the  principle,  which  has 
found  expression  in  more  than  one  case,  that  tne  office  of  executor 
is  not  to  be  regarded  as  one  of  profit  An  allowance  of  $6,500 
should  prevent  it,  in  this  instance,  from  being  felt  as  a  burden. 

The  exception  on  this  point  is  sustained,  and  the  remaining  ex- 
ceptions are  dismissed. 

[Leg.  Int,  Vol,  39,  p.  430.] 

Estate  of  Ellen  Quinn,  a  minor.* 

Before  the  10th  of  June,  1881,  a  mother  could  not  appoint  a  testamentary  guardian. 
A  provision  in  a  will,  therefore,  by  which  such  an  appointment  was  attempted  ia 
8ini)>ly  niij^tory  and  should  be  disregarded.  No  proceeding  is  necessary  to  remove 
the  persons  named.  There  should  be  simply  a  petition  for  the  ap)K>intmeut  of  a 
guardian. 

Sur  petition  to  remove  testamentary  guardian.  Opinion  delivered 
November  18,  1882,  by 

Hanna,  p.  J.— Prior  to  the  act  of  June  10, 1881,  P.  L.  96,  a  mother 
could  not  appoint  a  testamentary  guardian :  Ex  parte  Pratt,  1  Legal 
Guz.  Rep.  5(5.   But  she  may  impose  the  rights  and  duties  of  a  trustee 

•The  Supreme  Court  modified  this  decree  so  far  as  to  allow  the  resjiondents  (appel- 
lants) $200  commission,  and  the  costs  were  divided.  The  rest  or  the  decree  was 
affirmed.    McMenamin't  Appeai^  July  Term,  1883,  No.  23,  41  Leg.  Int.  236. 
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upon  one  named  as  executor  and  guardian  of  her  children :  Ex  parte 
CoUhower,  12  Phila.  78.  Nor  can  a  grandfather  appoint  a  testamen- 
tary guardian :  Mehher^s  Estate,  3  Id.  26.  Yet  he  may  devise  an 
estate  to  his  grandchildren,  on  condition  that  a  certain  person  be 
their  guardian,  and  may  commit  the  management  thereof  to  such 
person :   Vanartsdalen  vs.  Vanartsdalen,  2  Harris,  384. 

The  mother  of  this  minor  died  in  1871,  leaving  a  will,  whereby 
she  bequeathed  her  entire  estate  to  her  daughter  and  appointed  the 
executors  as  her  guardians.  There  being  no  further  trust,  the  ap- 
pointment of  guardians  by  testatrix  is  void,  and  presents  no  ob- 
sUicle  to  the  selection  by  the  minor,  she  being  over  fourteen  years 
of  age,  of  a  proper  and  legal  guardian.  It  follows  that  the  proceed- 
ings to  remove  the  respondents  as  guardians  were  unnecessary. 
They  are  simply  executors,  and  the  guardian,  when  appointed  and 
qualified,  is  entitled  to  the  balance  of  the  estate  upon  tne  settlement 
of  their  account,  and  at  once  to  collect  the  rent  and  income  of  the 
real  estate. 

The  petition  to  remove  the  respondents  is  dismissed,  the  costs  to 
be  paid  out  of  the  minor's  estate.  And  her  accompanying  petition 
for  the  appointment  of  a  guardian  is  granted. 

A,  A.  liirst,  Eisq.,  for  petitioner. 

E.  K.  Nichols,  Esq.,  for  respondents. 

[Leg.  Int.,  Vol.  39,  p.  450.] 

Estate  of  Abraham  R.  DeHaven,  deceased. 

While  it  is  true  that  it  may  sometimes  be  proper  for  an  administrator  to  continue  the 
business  in  which  his  intestate  has  been  engagecL  it  is  nevertheless  a  rule  that  such 
a  course  must  not  be  accompanied  by  any  pront  to  himself  and  that  the  books 
should  show  accurately  and  clearly  every  receipt  and  disbursement. 

Sur  exceptions  to  auditor's  report.  Opinion  delivered  December 
2,  1882,  by 

Ashman,  J. — While  he  very  emphatically  censures  the  business 
methods  of  the  accountant,  the  auditor  has  acquitted  the  latter  of  any 
fraud  or  wilful  misconduct  in  the  settlement  of  his  decedent's  estate. 
The  administrator  acted  on  the  theory  that  the  estate  could  be  ad- 
justed with  the  least  likelihood  of  diminution  by  continuing  the  busi- 
ness in  which  the  intestate  had  been  engaged.  The  propriety  of  the 
step  must  in  each  instance  where  it  is  taken  be  determined  by  its 
results ;  it  certainly,  in  more  than  one  case,  has  had  the  sanction  of 
high  legal  authority :  Bosio^s  Estate,  2  Ash.  437.  And  see  Neff^ 
Appeal,  7  P.  F.  Smith,  91.  The  auditor  seems  to  be  sustained  in 
his  conclusions  by  the  fact  that  the  measures  adopted  by  the  ac- 
countant received  at  least  the  implied  assent  of  the  creditors,  and 
were  not  shown  to  have  resulted  m  loss  to  the  estate.  But  to  be 
valid  those  measures  required  at  his  hands  a  scrupulous  fidelity  to 
his  trust  from  which  all  intention  of  personal  gain  should  be'  ex- 
cluded, and  a  transparent  plainness  of  accounting.  He  failed  in  both 
respects.  His  purchases  irom  his  own  firm  were  made  at  a  profit 
to  himself  whicn  he  did  not  account  for  to  the  estjite,  and  the  audi- 
tor has  found  that  his  bookkeeping  was  careless  and  inartificial. 
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The  best  proof  of  the  latter  charge  is  that  one  column  of  the  day- 
book contains,  the  auditor  says,  *'  entries  of  apparent  receipts  which 
are  not  placed  to  any  specified  account,"  and  "  other  entnes  repre- 
senting balances  from  former  accounts."  The  accountant  could 
give  no  explanation  of  either  class  of  items.  He  must  therefore  be 
surcharged  with  all  amounts  in  this  column  which  are  not  mere 
balances  brought  over,  and  with  the  profits  on  his  own  sales  to  the 
estate,  and  the  exceptions  on  these  points  are  sustained. 

The  exceptant  has  no  reason  to  complain  that  the  book  which  he 
put  in  evidence  in  order  to  charge  the  accountant  with  the  receipt 
of  assets,  was  accepted  by  the  auditor  as  proof  also  of  the  disburse- 
ments which  were  made  by  the  accountant.  These  items  footed  up 
nearly  $8,000,  and  if  we  should  disallow  them  because  they  were 
unsupported  by  vouchers,  we  must  do  so  in  disregard  of  the  ad- 
mitted fact  that  the  accountant  had  paid  rent,  clerk  hire  and  current 
and  outstanding  bills,  with  the  whole  of  which  he  must  be  sur- 
charged, unless  the  book  which  was  admitted  against  him  shall  not 
be  excluded  when  produced  in  his  favor.  The  credits  appear  to 
have  been  properly  allowed  by  the  auditor,  and  the  exception  to 
his  ruling  is  dismissed.  The  auditor  also  refused  to  add  to  the 
balance  which  he  charced  against  the  accountant  the  amount  of 
various  bills  which  the  latter  had  contracted  in  his  own  name  and 
upon  liis  individual  credit  for  goods  which  he  had  turned  over  to 
the  estate.  If  the  fact  was  properly  found  by  the  auditor,  and  there 
is  no  allegation  to  the  contrary,  the  estate  is  not  liable  for  these 
purchases,  although  it  has  reaped  their  full  benefit  It  is  therefore 
not  in  a  position  to  charge  the  accountant  under  this  head. 

The  account  as  restated  by  the  auditor  differs  in  all  particulars 
from  the  account  as  filed  by  the  administrator.  He  withdrew  that 
account  when  it  came  before  the  auditing  judge,  and  substituted  an 
amended  statement  showing  a  large  balance  to  his  credit.  This 
balance  was  materially  reduced  by  the  adjudication,  and  in  order 
to  give  the  accountant  and  creditors  an  opportunity  for  a  critical 
examination  of  the  books,  which  had  not  then  been  made  by  either, 
the  account  was  referred  to  the  present  auditor.  Between  the  bal- 
ance which  that  officer  finds  to  be  due  from  the  accountant,  and 
the  balance  which  the  latter  originally  claimed  to  be  due  to 
him,  there  is  a  difference  of  nearly  $4,000.  We  are  disposed  to 
agree  with  the  auditor  that  this  result  is  not  indicative  of  any 
studied  fraud,  but  it  exhibits  to  a  demonstration  supine  negligence 
on  the  part  of  the  accountant.  The  only  palliation  for  his  offence 
in  this  respect  is  that  his  manner  of  business  was  apparently  not 
worse  than  that  which  the  decedent  had  adopted  before  him.  With 
the  exception  of  a  counsel  fee  of  $100,  we  think  that  all  the  credits 
claimed  for  commissions  and  counsel  fees  should  be  stricken  from 
the  account,  and  that  he  should  be  surcharged  with  the  costs 
incurred  in  calling  him  to  an  account,  including  therein  the  costs 
before  the  auditor.  We  are  also  of  the  opinion  that  no  distribution 
among  the  creditors  should  have  been  reported,  but  that  the  balance 
due  from  the  accountant  should  be  awarded  to  the  administrator 
de  bonis  non. 
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The  exceptions  which  are  not  covered  by  this  ruling  are  dismissed, 
and  the  report  is  recommitted  to  the  auditor  for  correction  in  con- 
formity herewith. 

D,  A,  Oourick^  Esq.,  for  exceptant. 

P.  E.  Carroll^  Esq.,  contra, 

[Leg.  Int,  Vol.  39,  p.  450.] 

Estate  of  Phcebe  H.  Mitchell,  deceased. 

MTherever  a  joint  title  ii  oonveyed  to  them,  the  husband  and  wife  cannot  take  by 
moieties  but  are  seised  per  Unit, 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  2, 
1882,  by 

Ashman,  J. — The  authorities,  which  with  great  industry  were 
collected  by  counsel  for  the  exceptant,  abundantly  show  tliat  upon 
a  gift  to  husband  and  wife  and  third  parties,  or  to  husband  and 
wife,  without  more,  the  latter  take  by  entireties.  The  rule  govern- 
ing these  cases,  which  is  founded  on  the  theoretic  unity  of  husband 
and  wife,  is  so  potent  that  it  overrides  an  express  gift  to  husband 
and  wife  as  tenants  in  common,  and  adds  to  such  a  conveyance  the 
incident  of  survivorship  :  Stuckey  vs.  Keefe^  2  Casey,  397 ;  McCurdy 
vs.  Canning,  14  P.  F.  Smith,  39.  This  class  of  cases  simply  decides 
that  wherever  a  joint  title  is  conveyed  to  them,  the  husband  and 
wife  cannot  take  by  moieties,  but  are  seized  per  tout  The  bequest 
of  the  testatrix,  so  far  from  conferring  a  joint  ownership  upon  the 
legatees,  contained  distinct  words  of  severance.  It  was  "to  Moses 
Dame  and  Amy  Ann  his  wife,  the  sum  of  one  thousand  dollars  in 
equal  proportions."  The  husband  died  in  the  lifetime  of  the  testa- 
trix, and  the  auditing  judge  correctly  found  that  his  share  in  the 
legacy  lapsed. 

The  exceptions  are  dismissed,  and  the  adjudication  is  confirmed. 

Joseph  A,  Reedy  Esq.,  for  exceptant 

Wnu  A,  Redding,  Esq.,  contra. 

[Leg.  Int,  Vol.  39,  p.  450.] 

Estate  of  James  H.  Nei^on,  deceased. 

Mere  neglect  on  the  part  of  an  executor  to  file  an  account  at  the  end  of  a  year,  nnac- 
eompanied  by  any  proof  of  mismanagement  or  uf  actual  damage  to  the  estate,  is  not 
sufficient  ground  for  disallowance  of  commissions. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  2, 
1882,  by 

Ashman,  J. — ^The  few  duties  which,  under  the  will,  devolved 
upon  the  executors  appear  to  have  been  faithfully  performed,  if  we 
may  reason  from  the  account  which  was  found  to  be  accurate.  It 
contained  only  two  items  of  charge,  one  of  them  representing  the 
principal  of  a  mortgage,  respecting  which  the  accountants,  with  the 
full  concurrence  of  the  life-tenant,  had  accepted  a  conveyance  of 
the  land  iipon  which  it  was  secured  to  avoid  the  necessity  of  a  fore- 
closure. The  demand  at  the  audit,  by  the  cestui  que  trust,  for  a 
surcharge  of  this  amount,  involved  some  inconsistency  with  her 
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previous  approval  of  the  transaction,  and  was  refused  by  the  audit- 
ing judge,  who  declared  not  only  that  the  accountants  had  acted 
in  good  faith  in  acceding  to  the  offer  of  the  mortgagor,  but  that  they 
would  have  been  culpable  if  they  had  refused  it.  Their  neglect  to 
file  an  account  within  the  year  was  therefore  not  aggravated  by  any 
loss  to  the  estate,  nor  was  it  shown  to  be  part  of  a  system  of  mis- 
management. It  certainly  fell  far  short  of  the  supine  negligence 
reported  in  the  books,  for  which  accountants  have  forfeit^  com- 
missions, because  in  every  instance  the  neglect  either  inflicted 
actual  damage  upon  the  estate,  or  so  flagrantly  invited  risk  to  its 
interests  as  to  amount  to  specific  fraud.  The  widow  of  this  testator 
collected  the  rents  and  interest,  so  that  there  was  no  income  to  ac- 
count for,  and  the  executors  claimed  credit  for  no  payments  beyond 
those  for  the  routine  expenses  of  administration  and  settlement. 
We  think  the  charge  for  commissions  should  be  reinstated  in  the 
account,  and  therefore  sustain  the  exceptions  to  the  adjudication. 

S.  K  Rich^  Esq.,  for  exceptants. 

Aaron  Thompson,  Esq.,  contra. 

[Leg.  Int,  Vol.  39,  p.  450.] 

Estate  of  Henry  H.  Henderson,  deceased. 

Although  a  trust  to  collect  and  pay  over  income^  and  at  the  end  of  seven  years  to  di^ 
tribute  the  principal,  is  an  active  trust,  yet  it  may  be  terminated  before  the  pre- 
scribed time  at  the  rec^uest  of  the  cestuis  qui  trwsUnt  who  are  iui  jurU.  The 
dissent  of  one  of  them  is  immaterial,  as  his  share  can  remain  and  he  \?ill  not  be 
prejudiced  by  the  division  of  the  others. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  2, 
1882,  by 

Ashman,  J. — A  trust  to  collect  rent  and  interest  and  to  pay  over  the 
income,  less  taxes  and  expenses,  and  after  seven  years  to  sell  tlie  real 
and  personal  estate  and  distribute  the  proceeds  equally  between  the 
wife  and  children  of  the  testator,  was  properly  held  to  be  an  active 
trust.  But  the  cestuU  aue  trustent  were  all  mi  juris  when  the  proceeds 
of  the  mortgage  passed  into  the  hands  of  the  trustees,  although  before 
the  time  limited  by  the  testator  for  distribution,  and  with  one  ex- 
ception the^  united  in  the  request  for  a  division  of  the  mortgage 
fund.  Their  right,  as  beneficial  owners  of  the  entire  estate,  to  waive 
the  trust,  is  exactly  analogous  to  the  right  of  a  feme  covert  where 
money  has  been  directed  to  be  laid  out  for  her  in  the  purchase  of 
land,  with  the  immediate  reversion  in  fee  to  herself,  to  obtain  the 


-assenting  cestui  que  i 

remain  with  the  trustee,  and  no  harm  can  accrue  to  her  interest  by 
a  present  distribution  of  the  remaining  shares,  which  we  think 
should  have  been  ordered  by  the  auditing  judge. 

The  exceptions  to  the  adjudication  are  accordingly  sustained. 

/.  Cooke  Longstreth^  Esq.,  for  exceptant 

H,  G.  Clay,  Esq.,  contra. 
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[Leg.  Int.,  Vol.  39,  p.  450.] 

Estate  of  Lilly  R  Deering,  deceased. 

A  mere  declaration  by  a  guardian  that  be  did  not  intend  to  charge  eomroissions, 
unless  it  amounts  to  a  contract,  does  not  prevent  him  from  claiming  them. 

Sur  petition  for  review.    Opinion  delivered  December  2,  1882,  by 

Penrose,  J. — How  far  the  appointment  of  the  respondent  as 
guardian  in  1872  was  valid  under  the  act  of  March  2y,  1832,  §  6, 
Purdon,  p.  411,  §  32,  is  a  question  which  does  not  now  arise.  He 
acted  as  guardian  until  the  death  of  his  ward  in  1880,  and  his  ac- 
count was  filed  in  February,  1881,  and  duly  adjudicated.  Upon  an 
estate  of  the  size  of  that  in  liis  hands,  a  commission  of  five  per  cent, 
was  not  at  all  excessive;  certainly  its  allowance  by  the  auditing 
judge  cannot  be  considered  as  error  in  law.  The  petition  alleges 
no  new  matter  arising  since  the  decree  of  confirmation,  nor  does  it 
disclose  an^'  ground  for  interference  under  the  general  powers  of 
the  court  irrespective  of  the  act  of  October  13,  1840.  When  the 
assertions  of  the  respondent  that  he  would  not  charge  commissions 
were  made  is  not  stated ;  but  if  the  promise  to  this  effect  is  not  to 
be  regarded  as  nudum  pactumy  it  is  too  late  to  ask  its  enforcement  in 
this  court. 

The  petition  is  dismissed. 

B.  Sharkey^  Esq.,  for  petitioner. 

Jo8.  L,  Chverij  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  460.] 

Estate  of  Emma  A.  Howell,  a  minor. 

It  Is  not  inequitable  or  illegal  to  charge  a  trustee  with  compound  interest. 

The  principle  that  a  payment  on  account  must  be  first  appropriated  to  interest  is  ap- 

plicable  to  the  adjustment  of  a  guardian's  account. 
Under  some  circumstances  it  will  De  proper  to  charge  interest  on  both  sides  to  the 

date  when  the  ward  attains  her  mtgority. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  2, 
1882,  by 

Penrose.  J. — It  was  shown  by  Chief-Justice  Sharswood,  in  the 
late  case  oi  Roberts^  Appeal^  11  Norris,  420,  that  a  compounding  of 
interest  which  resulted  from  a  statement  of  an  account  by  a  trustee 
with  his  cestui  que  trust,  was  neither  inequitable  nor  illegal,  even  in 
the  case  of  ordinary  debtor  and  creditor,  and  still  less  so  where  a 
fiduciary  relation  existed. 

The  present  accountant,  as  the  adjudication  has  found,  mixed  the 
money  of  the  estate  with  his  own,  and  used  it  in  his  business,  re- 
ceiving interest,  as  the  evidence  shows,  which  he  did  not  ])ay  over 
to  or  apply  for  his  ward ;  but  the  adjudication  makes  no  allusion  to 
the  account  stated  by  the  attorney-in-fact  for  the  ward,  and  it  is  not 
altogether  clear  that  the  assent  of  the  accountant  to  its  correctness 
was  made  under  circumstances  which  would  bring  the  case  within 
the  principle  of  Roberts^  Appeal,  or  preclude  him  from  now  making 
the  objection  that  it  contained  a  compounding  of  interest. 

It  is  perfectly  well  settled,  however,  that  payments  made  by  a 
debtor  to  his  creditor  are  to  be  applied  in  the  first  instance  to  the 
extinguishment  of  interest  then  due,  and  afterwards  in  reduction 
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of  the  principal :  Spires  vs.  Harriot,  8  W.  <fe  S.  17 ;  Moore  vs.  Kiff,  28 
P.  F.  Smith,  96 ;  Roberta^  Appeal,  supra.  In  the  case  last  cited  it  is 
doubted  whether  the  debtor  has  the  right  to  direct  any  other  appli- 
cation ;  certainly  a  guardian  cannot  do  so  as  against  his  ward. 

This  doctrine,  which  involves  no  compounding  of  interest,  though 
it  preserves  the  interest-bearing  quality  of  the  principal,  is  pre- 
eminently applicable  to  the  case  now  before  us ;  but  as  the  credits 
claimed  during  the  minority  of  the  ward  are  very  numerous  and 
small  in  amount,  some  of  them,  also,  preceding  the  receipt  by  the 
accountant  of  any  part  of  the  estate,  the  mercantile  method  of  cal- 
culating interest,  viz.,  on  both  sides  of  the  account,  will  be  adopted 
to  November  3,  1871,  when  the  ward  attained  her  majority.  The 
balance  of  principal  with  interest  thus  calculated  is  the  sum  which 
it  was  the  duty  of  the  accountant  to  have  paid  at  that  time.  As, 
however,  there  was  no  decree  for  its  payment,  it  is,  perhaps,  ques- 
tionable whether  the  interest  can  be  compounded  so  as  then  to  be- 
come principal ;  but  all  payments  made  subsequently  on  account 
of  distribution  will  be  applied  upon  the  principle  abov.e  indicated. 

Let  the  account  be  restated  accordingly,  ana  a  decree  be  entered 
for  the  payment  of  the  amount  thus  ascertained  to  be  due  from  the 
accountant,  credit  being  allowed  for  the  expense  of  filing  the  account, 
and  for  the  clerk's  fees  when  paid. 

Frarik  P,  Prichard  and  /.  6?.  Johnson,  Esqs.,  for  exceptants, 

Messrs.  Read  <fc  PeUit,  contra. 

[Leg.  Int.,  Vol.  39,  p.  450.] 

Estate  of  Richardson  Minors. 

When  a  guardian  mingles  the  money  of  the  estate  and  uses  it  in  his  business,  the 
ward  is  entitled  to  the  profits,  but  it  is  often  proper  to  deduct  from  those  profits  a 
reasonable  allowance  to  the  guardian  for  his  services  in  the  management  of  the 
business. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  2, 
1882,  by 

Penrose,  J. — We  are  not  prepared  to  admit  that  it  was  intended 
l3y  the  decision  in  RobinetVs  Appeal,  12  Casey,  174,  to  establish  a  fixed 
rule  for  the  compensation  of  trustees  who  have  employed  the  moneys 
of  the  cestui  qiie  trust  in  their  own  business.  Where  the  profits  de- 
.rived  have  arisen  exclusively  from  such  use  the  trustee  is  entitled  to 
no  compensation  whatever,  and  should  the  moneys  be  lost  he  will 
be  compelled  to  restore  them  with  interest;  but  this  is  the  extent 
of  his  punishment  so  far  as  the  civil  courts  are  concerned,  and  there 
is  no  further  penalty  in  the  way  of  forfeiture  of  that  which  belongs 
io  himself,  whether  from  the  use  of  his  own  property  or  as  the  pro- 
duct of  his  own  labor.  A  trustee,  for  example,  who  with  trust 
Bioneys  buys  a  lottery  ticket  which  draws  a  prize,  or  who  makes  by 
the  mere  rise  in  stocks  in  which  he  gambles,  would  be  allowed 
nothing  for  his  so-called  services;  but  if,  being  a  skillful  cabinet- 
maker, he  should  with  the  money  purchase  rough  boards  and  man- 
ufacture an  elaborately  carved  set  of  furniture,  the  cestui  que  trust 
could  not  claim  that  the  price  at  which  it  sold  was  the  result  simply 
of  the  use  of  tlie  trust  funds  in  the  first  instance. 
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The  cases  lie  between  these  extremes,  and  each  must,  to  some 
extent,  be  governed  by  its  own  circumstances.  So  far  as  labor  act- 
ually contributes  to  value,  the  price  realized  cannot  be  regarded  as 
profits  arising  from  the  mere  materials  used  or  from  the  money  with 
which  they  were  acquired.  The  inquiry  must  always  be  how  far 
are  the  profits  attributable  to  the  employment  of  the  trust  funds, 
and  this  is  the  utmost  that  can  be  claimed  to  belong  to  the  cestui 
que  trust 

But  we  cannot  say  that  the  result  reached  by  the  auditing  judge 
in  tlie  present  case  was  one  that  did  injustice  to  the  wards  of  the 
accountant,  because,  while  the  compensation  was  arrived  at  by  a 
supposed  arbitrary  rule,  there  were  included  as  profits,  in  wJiich  the 
wards  were  entitled  to  share,  amounts  received  for  services  not  con- 
nected with  the  use  of  their  money,  or  connected  so  remotely  that 
it  would  not  appear  reasonable  to  attribute  the  earnings,  except  to 
perhaps  a  very  small  i)roportion,  to  such  uses,  viz.,  commissions 
upon  sales  of  goods  of  third  persons  without  guaranty,  commissions 
upon  such  sales  with  guaranty,  profits  derived  from  sale  of  goods 
purchased  on  ioint  account  by  accountant  and  third  persons  with 
moneys  furnished  exclusively  by  the  latter,  etc.,  etc.  Nor  does  it 
appear  that  the  value  of  the  good-will  of  the  accountant's  business 
was  taken  into  consideration  as  an  element  of  profits  in  which  the 
wards  had  no  right  to  share,  though  from  a  statement  exhibited  at 
the  argument  it  would  seem  that  the  profits  during  the  four  years 
preceding  the  use  of  tlie  trust  fund  exceeded  those  of  the  corre- 
sponding period  which  followed.  The  business  had  been  established 
for  a  long  time.  It  was  one  requiring  personal  care  and  attention, 
and  the  exercise  of  considerable  skill  and  judgment ;  and  the  capital 
of  these  wards  was  but  a  small  proportion  of  the  moneys  employed 
in  it.  A  reasonable  allowance,  not  for  the  use  of  the  wards'  money, 
but  for  the  services  in  carrying  on  their  own  business,  and  not  ex- 
ceeding what  they  would  have  been  compelled  to  pay  had  third 
persons  been  hired  to  do  what  was  done  by  the  accountant  and  his 
partners,  may  therefore  properly  be  deducted  from  the  gross  earn- 
ings of  the  business  in  ascertaining  the  profits  attributable  to  the 
mere  use  of  capital. 

There  is  much  force  in  the  argument  that,  as  it  was  the  duty  of 
the  accountant  to  see  that  all  of  the  profits  arising  from  his  wards' 
money  enured  to  their  benefit,  he  should  be  held  accountable,  not 
only  for  what  he  received  of  such  profits,  but  also  what  he  permitted 
to  r>e  taken  by  his  partners,  who  had  knowledge  of  the  oreach  of 
trust ;  but  the  weight  of  authority  in  England  seems  to  be  against 
it,  and  no  American  decision  to  tne  contrary  has  been  cited. 

However  we  may  decide  the  questions  involved,  it  is  clear  that 
this  case  will  be  taken  to  a  higher  court.  It  is  now  in  a  position  for 
speedy  review,  and  an  authoritative  determination  of  the  principles 
upon  'which  the  account  of  profit  should  be  taken.  To  send  it  back 
to  the  auditing  judge,  if  we  differed  from  him,  would  only  involve 
the  parties  in  useless  expense  and  delay  ;  and  as  it  is  conceded  that 
the  moneys  of  the  wards,  with  interest  compounded  by  semi-annual 
rests,  have  been  paid  to  their  present  guardian,  we  shall  follow  the 
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course  sanctioned  by  Judge  Sharswood  in  Shdmire  vs.  Peters,  8  Phila. 
89-91,  and  dismiss  the  exceptions. 

Exceptions  dismissed  and  adjudication  confirmed. 

R.  P,  Whiiey  Esq.,  for  exceptants. 

/.  A.  Spencer,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  461.] 

Estate  of  Jane  Shaw,  deceased. 

Practice— Proceedings  with  regard  to  surcharge  of  executor  suspended  to  await  deter- 
mination of  question  of  ownership  in  a  court  of  law,  for  which  purpose  au  amicable 
action  is  directed. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  2, 
1882,  by 

Penrose,  J. — ^The  question  here  is  not  as  to  our  abstract  right  to 
surcharge  the  accountant,  but  as  to  the  propriety  of  its  exercise  at 
the  present  time  and  under  all  the  circumstances  of  the  case;  for 
while  it  is  the  duty  of  tlie  court  to  see  that  creditors,  legatees  and 
distributees  suffer  no  loss  by  reason  of  the  fraud,  incompetency  or 
gross  negligence  of  those  intrusted  with  the  care  of  estates,  it  is  no 
less  a  duty  to  protect  the  honest  executor  so  far  as  it  can  be  done 
without  infringing  the  rights  of  others.  It  may  be  conceded  that 
the  question  of  ownership  as  to  the  money  found  in  the  possession 
of  Susan  Shaw  at  the  time  of  her  death  should  be  decided  in  favor 
of  the  estate  of  her  sister  Jane  Shaw,  the  present  testatrix.  That  it 
belonged  to  her  originally  is  most  plainly  indicated  by  all  the  cir- 
cumsUnces;  but  the  difficulty  about  deciding  the  question  in  this 
court  or  at  this  time  is  that  our  decree  will  not  be  binding  upon  the 
parties  interested  in  the  estate  of  Susan  Shaw ;  and  that  the  ac- 
countant, who  is  also  the  executor  of  that  estate,  may  be  reauired  to 
account  for  the  money  a  second  time.  It  is  not  pretended  that  he 
has  wasted  or  squandered  it ;  or  that  it  has  not  been  properly  taken 
care  of.  The  worst  that  can  be  said  is  that  having  come  into  his 
hands  it  Wiis  deposited  to  the  credit  of  the  wrong  estate — he  being 
the  executor  of  both ;  but  whether  it  was  deposited  to  the  credit  of 
the  wrong  estate  involves  a  question  of  ownership  which  he  was 
scarcely  competent  to  determine,  and  as  to  which  it  is  possible  a 
jury  might  find  either  way,  in  view  of  the  declarations  of  the  present 
testatrix  mentioned  in  the  adjudication  tending  to  show,  perhaps,  a 
gift  to  her  sister.  Nor  can  it  properly  be  said  that  the  accountant 
acted  with  recklessness  in  depositing  the  money  as  he  did.  The 
chest  in  which  it  was  found  had  been,  it  is  true,  tlie  property  of 
Jane  Shaw;  but  he  had  been  told  by  Susan,  to  whom  the  estate  of 
June  was  given  for  life,  and  whose  integrity  he  had  no  reason  to 
doubt,  that  it  contained  only  old  clothing,  and  it  had  been  accord- 
ingly appraised  at  $5  or  $10.  He  had  a  right  to  act  on  the  pre- 
sumption of  Susan's  honesty,  and  upon  the  belief  that  when  called 
upon  to  point  out  the  property  of  Jane  she  had  done  so  truthfully 
and  in  good  faith  :  Maul  vs.  Rider^  9  Smith,  171 ;  Greenleaf's  Evi- 
dence, §  80.  When,  therefore,  at  Susan's  death,  he  found  a  large 
sum  of  money  apparently  in  her  possession,  it  was  not  wholly  un- 
natural or  improper  that  he  should  suppose  that  she  had  removed 
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the  former  contents  of  the  chest,  which  he  had  been  led  to  believe 
were  of  no  value,  and  had  used  it  as  a  receptacle  for  her  own  prop- 
erty, rather  than  that  she  was  dishonest  and  that  she  had  deliber- 
ately misled  and  deceived  him. 

That  the  auditing  judge  did  not  consider  that  he  had  been  guilty 
of  gross  negligence  or  of  intentional  misconduct  is  clear  from  the  fact 
that  he  did  not  disallow  his  commissions,  which  he  otherwise  would 
have  done. 

Had  the  money  been  lost  without  possibility  of  recovery,  there 
might  be  more  reason  for  now  charging  it  against  the  accountant ; 
but  it  has  not  been :  and  by  simply  suspendmg  proceedings  in  this 
court  with  regard  to  the  matter  ot  surcharge  until  the  question  as  to 
which  of  the  two  estates  it  really  belongs  can  be  determined  in  a 
court  of  law  by  a  suit  which  will  bind  every  one  having  an  interest, 
the  rights  of  all  parties  will  be  protected  without  loss  or  injury  to 
any  one. 

We  think,  therefore,  that  the  adjudication  should  be  so  far  modi- 
fied as  to  make  present  distribution  only  of  the  balance  shown  by 

the  account  after  deduction  of  clerk's  fees  and  the  sum  of  $ to 

cover  the  expenses  of  suit ;  collateral  inheritance  tax  thereon  being 
awarded  to  the  commonwealth,  and  the  balance  being  awarded  to 
the  persons  entitled  under  the  will  of  the  testatrix  in  the  propor- 
tions mentioned ;  proceedings  with  regard  to  the  surcharge  to  be 
suspended  until  the  question  of  ownership  has  been  determined  by 
trial  in  a  court  of  law,  or  until  the  further  order  of  the  court;  an 
amicable  action  to  be  entered  and  duly  proceeded  in  for  this  pur- 
pose, in  which  the  executor  of  Jane  Shaw's  estate  shall  be  plaintifiF 
and  the  executor  of  Susan  Shaw's  estate  defendant — the  plaintiff  to 
be  represented,  at  the  expense  of  Jane  Shaw's  estate,  by  tne  counsel 
for  the  distributees,  ana  the  Question  as  to  whether  such  expense 
filinll  ultimately  be  borne  by  the  accountant  to  be  also  suspended 
until  the  final  settlement  of  the  controversy. 

Let  a  decree  be  prepared  accordingly. 

A,  M.  Burton^  Esq.,  for  exceptants. 

H,  M,  Dechert,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  451.] 

Estate  of  John  Grim,  deceased. 

When  a  certain  share  of  a  testator's  estate  has  been  awarded  and  paid  to  a  trustee^ 
without  objection  on  the  part  of  others  and  without  error  appearing  ou  the  face  of 
the  record,  the  propriety  of  the  pavnieut  can  be  as  weU  determined  by  an  audit 
of  the  trustee's  account  as  by  a  bill  of  review.  If,  therefore,  he  has  already  filed 
an  account  which  is  awaiting  audit,  a  review  will  not  be  granted. 

A  will  which  directs  accumulations  forbidden  by  law  is  pro  tanto  void. 

Sur  petition  for  review.  Opinion  delivered  December  2, 1882,  by 
Penrose,  J. — When  this  estate  was  before  us  on  exceptions  to  the 
report  of  the  auditor,  our  doubt  was  whether  the  accumulations 
illegally  directed  by  the  testator  passed  at  all  under  his  will.  The 
result  of  the  English  authorities  with  regard  to  the  Theilusson  act, 
of  which,  so  far  as  it  provides  for  the  disposition  to  be  made  of 
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such  accumulations,  our  act  is  a  copy,  is  thus  stated  in  Theobold 
on  Wills  (Ed.  of  1881),  p.  447-48 :  ''  The  effect  of  the  statute  is  not  to 
accelerate  any  gifts  of  the  will ;  and  therefore  accumulations  released, 
by  the  statute,  if  the  fund  to  be  accumulated  is  not  a  residue,  in  the 
case  of  personalty,  go  to  form  part  of  the  capital  of  the  residue.  In 
the  case  of  realty,  the  residuary  devisee  or  heir  is  entitled  according 
as  the  will  is  governed  by  the  wills  act  or  not  If  the  fund  to  be 
accumulated  is  residuary,  the  void  accumulations  go  to  the  heir  or 
next  of  kin,  according  to  the  nature  of  the  property,"  etc.  "  Where 
a  fund  is  given  upon  trust  to  pay  over  certain  annuities  out  of  the  i»- 
come  and  to  accumulate  the  rest,  and  the  fund  and  accumulations 
are  given  after  the  death  of  the  annuitants  to  a  legatee  absolutely,  the 
legatee  is  not  entitled  to  stop  the  accumulations  during  the  lives  of 
the  annuitants,  and  to  ask  for  payment  of  the  fund  after  providing 
for  the  annuities.  So  far  as  the  accumulations  extend  beyond 
the  statutory  period,  the  income  is  undisposed  of  and  goes  to  the  heir  al 
law  or  next  of  kin:  Talbot  vs.  Jevers,  20  Eg.  255;  Weaiherall  vs. 
Thornburgh,  8  Ch.  D.  261."    See  Mitcheson\  Estate,  ante,  page  523. 

There  were,  however,  no  exceptions  on  this  ground,  and  the 
widow,  who  probably  was  the  person  most  interested,  was,  perhaps, 
excluded  under  the  principle  of  PoUer^s  Estate,  13  Phila.  29o.  Con- 
ceding then  that  the  distribution  was  to  be  made  to  the  persons 
other  than  the  widow  entitled  under  the  will,  it  appeared  tliat  the 
onlj'  interest  of  these  petitioners  was  as  tenants  for  life  with  re- 
mainders over,  under  trusts  which  imposed  upon  the  trustees 
certain  duties,  and  gave  him  certain  powers  in  the  event  of  any 
attempt  at  anticipation  on  the  part  of  the  tenants  for  life,  etc.  How 
far  any  of  the  circumstances  existed  which  might  call  for  the  exer- 
cise of  these  powers  on  the  part  of  the  trustee  was  not  shown  by 
the  record ;  and  it  was  impossible  therefore  to  say  that  the  auditor 
erred  in  awarding  the  share  to  him  instead  of  directly  to  the  parties 
apparently  entitled  to  the  income. 

Had  prompt  application  been  made  to  the  court  after  the  excep- 
tion was  dismissed,  the  decree  might,  perhaps,  have  been  amended, 
upon  its  being  shown  that  the  circumstances  referred  to  did  not 
exist;  but  tliis  course  was  not  taken  ;  the  ruling  of  the  court  was 
acquiesced  in,  payments  on  account  were  received  from  the  trustee, 
and  the  petitioners,  when  informed  that  he  would  file  an  account, 
made  no  objection.  The  account  has  been  filed,  and  the  trustee 
has  thus  been  put  to  trouble  and  expense.  It  is  too  late  therefore 
to  correct  the  supposed  error  by  petition  for  review,  especially  as  all 
questions  can  be  equally  well  decided  upon  the  trustee's  account 
Whether  the  trustee,  having,  as  executor,  received  a  commission 
upon  these  accumulations  can,  under  the  act  of  17th  of  March, 
1864  (Purdon,  445,  §  197),  have  an  additional  commission  as  trustee 
is  a  question  which  will  doubtless  be  properly  determined  by  the 
adjudication  of  the  account  As  it  is  the  duty  of  trustees  to  pay 
the  income  promptly  to  those  to  whom  it  belongs,  and  without  sub- 
jecting them  to  the  expense  of  too  frequent  accounts  (Spangler^s 
Estate,  9  Harris),  no  great  harm  can  result  to  the  petitioners  by  reasoa 
of  the  receipt  of  the  fund  by  their  trustee  in  the  first  instance. 
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In  view  of  the  recent  decision  of  the  Supreme  Court,  in  Barger^s 
Appeal  {Estate  of  William  L.  HirsC)^  40  Leg.  Intell.  15,  it  is  not  easy  to 
say  what  the  law  with  regard  to  trusts  for  accumulation  is.  In 
that  case  it  was  held  that  a  provision  which  gave  the  trustee  a  dis- 
cretionary power  to  withhold  income  from  adult  children  of  the 
testator,  and,  at  the  expiration  of  a  term  of  years,  capitalize  it, 
was  not  in  contravention  of  the  act  of  assembly.  As  sustaining 
this  decision,  Huberts  Appeal,  30  P.  F.  Smith,  349;  Keyser  vs. 
Mitchell,  17  P.  F.  Smith,  473,  and  Brovm  vs.  Williamson,  12  Casey, 
338,  were  cited.  Huberts  Appeal  arose  under  the  will  of  the  testator 
who  died  twenty-two  years  before  the  passage  of  the  act.  Keyser 
vs.  Mitchell  was  decidea  before  the  decision  in  Washington's  Estate, 
25  P.  F.  Smith,  102,  no  question  whatever  being  raised  with  regard 
to  the  act ;  and  Brown  vs.  Williamson  expressly  admitted  that  the 
trust  for  accumulation  was  invalid,  the  point  decided  being  that 
such  invalidity  did  not  extend  to  the  entire  trust,  of  which  the 
direction  to  accumulate  was  only  an  incident. 

It  is  by  no  means  clear,  therefore,  that  it  is  not  the  intention  to 
get  rid  of  the  doctrine  of  Washington's  Estate,  which  was  never  re- 
garded with  favor  by  the  profession,  and  which  was  followed  in  the 
late  case  of  Carson  vs.  Butter,  12  W.  N.  161,  solely  on  the  ground 
of  stare  decisis,  by  judicial  legislation  of  the  same  character  as  that 
which  practically  repealed  the  statute  of  uses ;  and  to  put  it  into 
the  powers  of  every  testator,  by  the  simple  expedient  of  a  dis- 
cretionary power  to  a  trustee,  to  accomplish  that  which  the  act  says 
shall  not  be  done  by  "deed,  will  or  otherwise" — a  method  which 
does  not  seem  to  have  ever  occurred  to  the  judges  of  the  English 
courts.     1  Jarnian  on  Wills,  *274. 

The  present  testator,  however,  was  not  acute  enough  to  disguise 
his  intentions  in  this  manner.  He  has  boldly  directed  an  accumu- 
lation for  a  purpose  which  we  are  still  bound  to  regard  as  forbidden 
by  the  act;  and  it  was  proper,  therefore,  under  the  law  as  thus  far 
expounded  by  the  higher  court,  to  declare  his  will  in  this  respect 
void. 

The  petitions  are  dismissed. 

S,  K  Rich,  Esq.,  for  petitioner. 

J.  E.  Bowers  and  Oeorge  Thorn,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  89,  p.  458.] 

Estate  of  Robert  Mitcheson,  deceased. 

The  omission  of  items  of  chaise  in  an  account  not  being  an  error  apparent  on  its 
fiuje,  the  l>etter  practice  on  the  part  of  one  who  seeks  to  bring  this  defect  to  the 
knowledge  of  the  court  is,  not  to  ask  for  a  bill  of  review,  but  to  ask  for  a  further 
account. 

A  bill  of  review  was  petitioned  for  by  the  executors  of  one  who  had  been  a  co- 
executor  with  the  accountant.  He  had  been  upon  friendly  terms  with  the  latter  for 
fift^n  years  after  the  death  of  their  testator,  and  had  actively  participated  in  the 
management  and  settlement  of  the  estate.  At  the  end  of  that  time,  a  rupture  oc- 
curred, and  he  called  upon  his  colleague  for  an  account,  which  was  duly  furnished, 
auditea,  and  confirmed.  Two  years  later,  the  coexecu tor  diet!.  The  answer  to  the 
petition  (which  was  not  filed  till  almost  five  years  had  elapsed  after  the  confirma- 
tion of  the  account)  set  forth  credible  explanations  of  nil  of  the  alleged  errors, 
with  the  rapport  also  of  testimony.    Upon  consideration  of  these  matters,  together 
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with  the  fact  that  the  coexecutor,  whose  knowledge  of  the  affairs  of  the  estate 
WHS  extensive  and  minute,  had  made  no  com^ilaint  during  the  fifleen  years  when 
he  was  friendly  to  the  accountant^  and  also  during  the  two  years  that  he*  lived  after 
the  audit,  the  court  was  of  opinion  that  the  petition  should  be  dismissed  at  the  cost 
of  the  petitioners. 

Sur  petition  for  bill  of  review.  Opinion  delivered  December  9, 
1882,  by 

Hanna,  p.  J. — ^This  petition  is  filed  by  the  executors  of  ac- 
countant's coexecutor,  who  is  now  deceaseo.  Both  executors  were 
sons,  and  residuary  legatees  under  the  will  of  their  father,  the 
testator.  He  died  in  1859,  and,  being  of  advanced  years  and  long 
retired  from  active  business,  the  settlement  of  his  estate  was  not 
embarrassed  by  the  claims  of  creditors.  The  children  of  testator, 
all  of  lawful  age,  were  the  only  parties  interested  after  the  death  of 
their  mother,  to  whom  a  life-estate  had  been  given,  and  by  mutual 
consent  it  was  agreed  to  dispense  with  filing  an  account  by  the  ex- 
ecutors, in  order  to  avoid  the  expense  of  an  audit.  Tlie  accountant 
had  ill  charge  the  assets  of  the  estate,  and,  as  stated,  he  and  his 
colleague  were  jointly  interested  as  sole  residuary  legatees.  They 
seem  to  have  co-operated  harmoniously,  occupied  the  same  oflBce, 
made  an  equal  division  of  moneys  collected  by  the  accountant,  and 
nothing  occurred  to  mar  their  fraternal  intercourse  until  some  time 
in  the  year  1874. 

The  occasion  of  the  misunderstanding  does  not  appear,  but  in 
1876  the  accountant  was  cited  by  his  colleague  to  file  an  account. 
On  September  80, 1876,  the  account  was  filed,  and,  in  accordance  with 
the  practice  of  the  court,  duly  audited  on  November  6  and  Decem- 
ber 26,  of  the  same  year.  Both  executors  were  present  in  person 
and  represented  by  able  counsel.  The  only  objection  made  by  the 
executor  who  petitioned  for  the  account  was  to  a  credit  claimed  by 
the  accountant  for  the  sum  of  $2,050,  money  advanced  by  him  to 
pay  a  promissory  note  indorsed  by  testator.  Under  the  objection 
proof  of  the  claim  was  required.  After  hearing  the  testimony  the 
auditing  judge  allowed  the  claim,  and,  upon  restating  the  account, 
adjudged  and  decreed  the  estate  indebted  to  the  accountant  in  the 
sum  of  82,339.17.  No  demand  was  made  by  the  excepting  executor 
or  his  counsel  to  surcharge  accountant  with  any  moneys  or  other 
fissets  of  the  estate,  improperly  omitted  from  the  account;  all  other 
items  of  credit  were  vouchea  or  admitted  to  be  correct,  and  no 
allegation  of  misconduct  or  mismanagement  was  uttered.  The 
adjudication  was  filed  on  December  26,  1876,  and,  no  exceptions 
being  filed,  confirmed  under  the  rule.  In  1878,  about  two  years 
after  the  confirmation  of  the  account,  the  coexecutor  with  account- 
ant died,  content,  so  far  as  appears  to  the  contrary,  with  the  settle- 
ment of  the  estate  and  the  aajudication  thereon  by  the  court.  But 
on  July  16, 1881,  three  years  after  his  death,  and  almost  five  years 
subsequent  to  the  confirmation  of  the  account,  his  executors  allege 
that  grave  errors  were  committed  by  accountant  in  his  said  account, 
by  omitting  to  include  other  assets  of  the  estate  of  testator,  to  wit, 
the  proceeds  of  two  mortgages  and  a  ground-rent ;  and  further, 
that  he  failed  to  credit  the  estate  with  the  sum  of  $1,600  received 
by  him  in  part  payment  of  his  claim  of  $2,050,  which  was  allowed 
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as  before  stated.  No  doubt  the  petitioners  deemed  themselves 
justified  in  attempting  to  disturb  a  settlement  made  not  secretly, 
out  openljr,  in  the  presence  and  with  the  full  knowledge  of  their 
testator,  aided  bv  experienced  counsel,  deliberately  concluded,  ac- 
companied by  the  scrutiny  and  after  careful  examination  by  the 
court,  and  the  delay  provided  by  law  and  uniform  practice  in 
all  similar  cases,  but  it  is  extremely  diflScult  to  comprehend  in 
what  manner,  after  the  lonij  acquiescence  of  their  testator,  and  with 
all  the  means  of  information  at  his  disposal,  they  should  at  tins 
late  day  discover  errors,  and  those  which,  if  they  exist,  so  grievously 
affect  the  integrity  ana  professional  standing  of  the  accountant,  a 
gentleman  long  and  favorably  known  at  the  bar  and  in  this  com- 
munity. And  in  view  of  all  the  facts  it  is  safe  to  assume  that,  if 
the  alleged  errors  ever  existed,  no  one  would  be  more  likely  to  have 
a  full  and  accurate  knowledge  of  their  existence  than  the'deceased 
executor,  who,  from  the  death  of  his  father,  in  1859,  to  the  day  he 
died,  in  1878,  possessed  every  possible  means  of  knowledge,  and 
when  he  had  his  day  in  court,  and  it  was  his  duty  to  spenlc,  kept 
silende.  The  petitioners  stand  in  his  shoes,  occupy  his  plnce,  and 
are  bound  by  the  same  rules  which  would  be  applied  to  him  if  he 
were  now  living.  Then  as  to  the  claim  to  surcnarge  accountant 
with  moneys  collected  and  omitted  from  his  account.  A  review 
was  unnecessary  for  this  purpose,  "as  the  confirmation  of  an  ac- 
count is  conclusive  only  as  to  what  is  in  it,  not  as  to  what  is  not : " 
Penrose,  J.,  in  Geiger^s  Estate,  ante,  page  580,  citing  ShindeVa  A]mealy 
7  P.  F.  Smith,  42;  LcshYs  Ajqieal,  13  Id.  355;  McLellan'a  Appeal,  26 
Id.  231.  And  a  petition  specifically  setting  fortli  the  iacts  and 
asking  a  further  account  would  have  been  the  better  practice.  The 
omission  of  the  alleged  items  is  not  an  error  apparent  upon  the 
face  of  the  account:  act  of  October  13,  1840,  Purdon,  1109,  pi.  49. 
Still  we  may  consider  the  application  as  made  under  the  act  upon 
the  ground  of  new  matter  which  has  arisen  since  the  former  decree 
of  confirn)ation. 

First.  It  is  alleged  accountant  failed  to  account  for  a  bond  and 
mortgage  for  $1,600,  given  by  Charles  H.  Wakeley  to  testator,  on 
January  7,  1853,  on  real  estate  subpequently  conveyed  by  the  mort- 
gagor to  the  accountant,  subject  to  the  mortgage,  which  remains 
unsatisfied,  and  the  real  estate  is  still  the  i)roperty  of  accountant 
That  this  mortgage  was  executed  to  testator  by  said  Wakeley  on 
June  7,  1853,  is  admitted  by  respondent,  but  he  avers  that  said 
Wakeley,  on  the  22d  day  of  the  same  month,  conveyed  to  testator 
certain  real  estate  adjoining  the  mortgaged  premises,  at  a  valuation 
of  $1,000,  in  payment  of  his  indebtedness,  testator  agreeing  to  re- 
convey  within  five  years  upon  payment  of  said  amount,  Wakeley 
at  the  same  time  renting  the  premises  from  testator.  He  was  also 
indebted  to  the  accountant,  wno  received  no  security  therefor  until 
September  22,  1855,  when  Wakeley  conveyed  to  him  the  premises 
mortgaged  to  testator,  subject  to  said  mortgage  and  other  incum- 
brances, and  thus,  as  stated  by  accountant,  of  very  doubtful  value. 
It  is  also  alleged  by  accountant  that  he  and  his  father  agreed  to 
equalize  their  securities  held  for  the  indebtedness  of  Wakeley, 
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whereby  testator  was  to  retain  the  property  conveyed  to  him  by 
Wakeley,  and  exonerate  accountant  from  the  payment  of  the  $1,6(K} 
mortgage  which  he,  testator,  held  against  tlie  premises  conveyed  by 
Wakeley  to  accountant.  And  for  the  protection  of  accountant 
against  judgment  creditors  of  said  Wakeley,  the  mortgage  was  not  to 
be  satisfied  of  record.  It  also  appears  that  said  Wakeley  never  ob- 
tained a  reconveyance  from  testator,  and  the  real  estate  mentioned, 
upon  April  10,  1875,  was  taken  and  accepted  by  the  deceased  ex- 
ecutor in  an  amicable  partition  between  himself  and  accountant 

Unfortunately  for  accountant  he  is  not  a  competent  witness  in 
his  own  behalf,  nor  did  he  preserve  any  written  declaration  of  tes- 
tator that  he  was  to  be  relieved  either  from  the  pavment  of  the 
mortgage  or  its  collection  as  an  ai?set  of  the  estate,  fiut  it  appears 
from  the  uncontradicted  testimony  of  Duncan  M.  Mitcheson,  an- 
other son  of  testator,  who  was  familiar  with  the  business  transactions 
of  his  father  and  brother,  that  his  father  made  a  gift  of  the  mortgage 
to  his  son,  the  accountant,  and  with  the  full  knowledge  of  the  de- 
ceased executor,  his  brother  Robert.  That  the  reason  for  not  satis- 
fying the  mortgage  was  to  enable  it  to  be  used  to  protect  accountJint 
as  owner  should  execution  be  issued  upon  tlie  judgments  against 
his  vendor.  That  the  deceased  executor  was  a  constant  visitor  at 
his  father's  house,  wherein  resided  his  two  brothers,  and  was  fully 
acquainted  with  the  business  relations  between  them  and  their 
father  down  to  the  date  of  his  death.  That  their  dealings  together 
were  subjects  of  intimate  and  frequent  conversation.  And,  taken 
in  connection  with  the  subsequent  appointment  by  testator  of  his 
son  Robert  as  one  of  the  executors  of  his  will,  his  assumption  of 
the  trust  in  coexecutorship  with  his  brother,  his  own  personal 
attention  to  the  estate,  his  association  with  him  for  years  in  the 
same  office,  his  settlements  with  him,  the  amicable  partition  of  the 
real  estate,  the  settlement  of  the  personal  estate  without  any  attempt 
or  claim  of  surcharge,  and  his  surviving  two  years  thereafter  without 
objecting  to  the  confirmation  of  the  exhibit  then  made  by  account- 
ant, lead  to  the  conclusion  that  he  was  not  only  accurately  informed 
of  the  history  of  the  transactions  of  his  father  and  brother  with  said 
Wakeley  and  each  other  in  connection  therewith,  but  satisfied  with 
and  acQuiesced  in  and  recognized  the  parol  gift  of  the  mor^ge  for 
$1,600  rrom  his  father  to  his  brother.  After  the  lapse  of  nearly  a 
quarter  of  a  century,  when  death  has  intervened,  vouchers  and 
papers  lost  and  destroyed,  the  recollections  of  parties  and  witnesses 
indistinct  and  uncertain,  and  he  who  is  sought  to  be  surcharged,  by 
years  of  brotherly  intercourse,  and  tacit  if  not  expressed  consent, 
led  to  confide  in  all  and  suspect  none,  it  would  indeed  be  a  griev- 
ous hardship  now  to  inflict  upon  him  the  penalty  of  serious  neglect 
of  duty,  thus  disregarding  and  overlooking  the  acquiescence  of  him 
whose  supposed  rights  are  attempted  to  be  enforced,  upon  the  mere 
suspicion  and  belief  of  those  wno,  though  perhaps  well  meaning 
and  anxious  only  to  discharge  a  duty  they  think  incumbent  upon 
them,  yet  have  no  personal  knowledge  or  information  of  the  matters 
of  which  they  complain.  We  are  not  called  upon  to  do  that  which 
seems  so  unreasonable  and  unjust 
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Second.  It  is  further  alleged  that  accountant  received  the  amount 
of  a  mortgage  for  8800  which  has  never  been  accounted  for.  It  is 
clearly  shown  that  the  mortgage  was  satisfied  of  record  by  both 
executors  on  October  27,  1869,  nine  years  prior  to  the  death  of 
petitioner's  testator.  Fortunately,  accountant  has  preserved  his 
bank  checks,  and  was  able  to  produce  his  check  dated  November 
2,  1869,  to  the  order  of  and  mdorsed  by  his  brother  Robert  for 
$1,745.96,  being,  as  stated  on  its  face,  "  one-half  of  Dorton  ground- 
rents  and  mortgage,  and  M.  F.  M.'s  board  to  November  1,  1869." 
This  would  seem  to  be  suflBcient  evidence  of  the  receipt  by  the 
deceased  executor  of  his  one-half  of  the  proceeds  of  the  mortgage. 

Tliird.  It  is  furtlier  alleged  that  accountant  received  and  never 
accounted  for  the  proceeds  of  a  ground-rent  of  $95  paid  off  and 
extinguished  by  deed  dated  January  13,  1863.  The  evidence 
show^  that  the  deed  was  executed  by  both  executors,  the  wife  of 
the  now  deceased  executor  joining  in  the  execution.  Tliis  was 
fifteen  years  prior  to  his  death.  There  was  certainly  no  conceal- 
ment about  this  transaction.  And  although  accountant  is  unable 
to  produce  any  receipt  from  his  brother  for  his  one-half  of  the  prin- 
cipal of  the  ground- rent,  yet  as  he  joined  in  the  extinguishment, 
and  thus  acknowledged  the  receipt  of  the  money,  it  is  safe  to  pre- 
sume his  proportion  was  retained  by  him.  Taken  in  connection 
with  the  payment  to  him  more  than  six  years  subsequently  of  his 
one-half  of  tlie  $800  mortgage  above  mentioned,  it  is  by  no  means 
a  violent  presumption.  Indeed,  at  the  argument,  it  seemed  to  be 
conceded  that  the  deceased  executor  had  received  his  share  botli  of 
the  mortgage  and  ground-rent. 

Fourth.  Earnest  effort  was  made  to  show  error  in  the  allowance 
of  accountant's  claim  for  money  advanced  testator  to  pay  the  note 
for  $2,500  indorsed  by  him.  This  was  clearly  proved  at  the  audit 
in  1876,  in  the  presence  of  the  deceased  executor  and  his  counsel, 
and  no  exception  was  taken  to  its  allowance.  But  it  is  now  averred 
by  petitioners,  **  as  they  believe,"  that  accountant  received  from  his 
father  the  sum  of  $1,600  to  be  applied  to  the  payment  of  said  note 
at  maturity  ;  that  he  failed  to  so  apply  said  money,  but  appropri- 
ated it  to  his  own  use,  and  the  amount  should  be  allowed  as  a  set- 
off to  his  said  claim. 

It  is  incredible  that  accountant  is  guilty  of  such  flagrant  duplicity 
and  dishonesty.  It  is  not  alleged  that  this  most  material  fact,  if 
true,  was  unknown  to  the  deceased  executor  at  the  time  of  the 
audit,  twenty  years  after  the  date  of  the  transaction,  nor  that  the 
evidence  to  support  such  allegation  was  unknown  to  him,  and  could 
not,  with  due  diligence  and  investigation,  have  been  obtained  by  him 
either  at  that  time  or  prior  to  his  death,  two  years  subsequent  to 
the  audit;  nor  does  it  appear  when  petitioners,  as  his  executors, 
first  obtained  the  information  which  led  them  to  make  so  serious  a 
charge  against  accountant,  nor  why  they  permitted  three  years 
further  to  elapse  before  seeking  relief  This  is  most  material  to 
their  application,  and  should  have  been  clearly  stated  and  satisfac- 
torily explained.  But  more,  the  burden  of  proof  is  upon  petition- 
ers ;  and  not  only  have  they  failed,  but  accountant  has  shown  by 
39  Vol.  15 
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uncontradicted  testimony  that  the  sum  of  $1,600  was  connected 
Muth  an  entirely  independent  transaction,  and  had  no  reference  to 
the  note  indorsed  by  testator.  He  has  proved  such  facts  fis  show 
that  their  deceased  executor  was  not  simply  familiar  with  the 
management  of  his  father's  estate,  but  actually  concerned  in  its 
settlement  and  in  the  conversion  and  distribution  of  its  assets  be- 
tween himself  and  his  brother,  the  accountant,  as  residuary  lega- 
tees. 

Moreover,  after  the  audit  and  confirmation  of  the  account  now 
sought  to  be  reviewed,  he  admitted  his  indebtedness  to  accountant, 
being  one-half  of  the  amount  found  due  by  the  estate  upon  the 
settlement  of  the  account,  and  declared  his  willingness  and  intention 
to  pay  and  discharge  the  same.  After  the  careful  and  laborious 
investigation  we  have  given  to  this  matter  we  are  unable  to  discover 
any  evidence  of  misconduct  or  absence  of  good  faith  and  fair  deal- 
ing on  the  part  of  the  accountant,  nor  the  slightest  rejison  for  dis- 
turbing the  decree  of  confirmation  of  his  account.  This  petition  is 
therefore  dismissed,  petitioners  to  pay  the  costs. 

John  O,  JohmoUy  Esq.,  for  petitioners. 

E,  Ooppee  Mitchellj  Esq.,  for  respondent 

[Leg.  Int,  Vol.  39,  p.  458.] 

Estate  of  P.  L.  John,  deceased. 

The  appointment  of  a  mere  attornejr-in-fact  may  be  revoked,  thongh  contranr  to  the 
language  of  the  instrument;  but  it  is  otherwise  if  an  interest  has  vested  in  another, 
as  when  an  assignment  of  a  share  in  an  estate  has  been  made  to  one  who  is  in- 
structed to  employ  it  in-  the  payment  of  certain  debts  of  the  assignor. 

Sur  petition  to  modify  awards.  Opinion  delivered  December  2, 
1882,  by 

Hanna,  p.  J. — We  do  not  doubt  the  entire  good  faith  of  counsel 
who  claimed  to  represent  Gottlieb  F.  John,  a  distributee,  at  the 
audit  of  the  account,  and  that  it  was  through  inadvertence,  only, 
he  did  not  enter  his  appearance  for  one  who  clain)ed  as  assignee  of 
one-half  of  said  Gottlieb's  share,  and  for  his  alleged  attorney-in-fact, 
who,  in  connection  with  the  assignee,  claimed  his  entire  distribu- 
tive share. 

It  was  therefore  not  surprising  that,  uninformed  of  any  objection 
by  Gottlieb,  he  should,  in  the  manner  stated,  appear  for  him.  But 
Gottlieb  does  now  object,  and  most  emphatically,  to  any  award  to 
the  counsel,  as  representing  him.  And  this  it  cannot  be  denied 
he  has  a  right  to  ao. 

It  is  not  alleged,  he  employed  the  learned  gentleman  who  first 
appeared  for  him,  and  it  is  admitted  he  appeared  for  the  allied 
attorney-in-fact  But  the  power  of  attorney  has  promptly  been 
revolted  by  Gottlieb,  although  by  its  language  it  is  irrevocable. 

And  this,  we  are  of  opinion,  he  also  has  power  to  do.  But  at  the 
same  time  he  is  bound  by  his  assignment  of  one-half  his  interest 
and  share,  for  the  payment  of  his  creditors  in  Germany.  No  rea- 
son is  shown  why  this  should  be  disregarded,  and  its  validity  has 
not  been  disputed. 
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The  petition  is  therefore  granted,  so  far  as  to  modify  the  awards 
heretofore  made,  by  directing  that  one-half  the  share  of  said  Gottlieb 
F.  John  be  awarded  to  Charles  H.  Meyer,  his  assignee,  and  the 
remaining  half  part  to  Gustavus  Remak,  Esq.,  as  attorney  for  the 
distributee. 

Gustavus  Remak,  Esq.,  for  petitioner. 

Jos,  P.  Gross  and  James  Parsons^  Esqs.,  contra. 

[Leg.  Int.,  Vol.  S9,  p.  466.] 

Estate  of  Thomas  Shivers,  deceased.* 

The  expenses  necessarily  incun-ed  by  a  trustee  in  the  care  and  management  of  the 
estate  are  payable  out  of  it  and  not  out  of  his  commissions. 

The  act  of  March  17,  1864.  forbidding  the  allowance  of  more  than  one  commission  to 
a  trustee  who  has  already  administered  the  fund  in  the  capacity  of  executor  or  ad- 
ministrator, does  not  apply  to  cases  where  the  will  was  proved  before  the  passage 
of  the  act :  Pedrick's  Estatfy  5  Phila.  47K,  followed.  It  is  doubtful  whether  a 
person  who,  after  settling  the  estate  as  administrator  mm  testamento  avnexo,  has 
been  appointed  to  succeed  a  deceased  testamentary  trustee,  is  withiu  the  provisions 
of  the  act.  » 

A  bequest  in  trust  for  a  daughter  during  her  life,  with  remainder  to  her  issue  who 
should  survive  her  and  attain  the  age  of  twenty-one  years,  and  in  case  of  her 
decease  without  leaving  issue,  then  to  her  brother  absolutely,  contemplates  a  defi- 
nite failure  of  issue  and  is  not  void  for  remoteness.  If  the  brother  died  in  the  life- 
time of  the  life-tenant,  the  fund  goes  to  his  executors,  and  not  to  his  legatee.  The 
latter  must  claim  through  the  former. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  2, 
1882,  by 

Hanna,  p.  J. — ^The  expenses  connected  with  the  care  and  man- 
agement and  settlement  of  a  trust  are  always  incident  to  its  admin- 
istration. They  must,  however,  be  reasonable,  and  necessary,  either 
for  the  convenience  or  protection  of  parties  interested.  And  their 
propriety  is  largely  governed  by  circumstances.  Should  it  become 
necessary  for  a  trustee  to  travel  from  his  home  or  place  of  business 
to  collect  interest  or  other  forms  of  income,  such  as  coupons,  divi- 
dends or  rents,  or  to  receive  the  principal  of  loans,  mortgages  or 
bonds,  paid  off  and  redeemed,  and  when  collected,  to  pay  the  in- 
come to  his  cestui  qiie  tmst,  or  purchase  reinvestments,  the  reason- 
able and  proper  expenses  thus  incurred  are  properly  chargeable  to 
the  trust  estate.  It  would  he  unreasonable  to  require  the  trustee  to 
personally  pay  them  and  reimburse  himself  out  of  his  commis- 
sions. Here  the  trust  continued  during  a  period  of  sixteen  or 
seventeen  years,  and  the  sum  allowed  for  travelling  expenses  is  but 
thirty-two  dollars.  This  seems  exceedingly  moderate,  when  the 
duration  of  the  trust,  and  the  time  consumed  and  services  rendered 
by  the  trustee  in  the  performance  of  his  duties  are  considered. 
The  commissions  of  the  trustee  were  also  objected  to,  upon  the 
ground  that  having  been  once  allowed  to  him  as  administrator  c.  L 
a.  upon  the  settlement  of  his  account,  in  view  of  the  act  of  March 
17,  1864,  Purdon,  445,  pi.  »53,  he  cannot  again,  as  trustee  of  the  fund 
set  apart  to  secure  an  annuity,  be  awarded  any  additional  commis- 


*  Affirmed  by  the  Supreme  Court.  January  Term,  1883,  No.  183.    IlartPOod*s  Ap- 
pecU,  40  Leg.  Intell.  310. 
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sions  out  of  the  same  fund.  The  act,  however,  was  intended  to  ap- 
ply to  testamentary  trustees,  and  it  is  of  doubtful  application  to 
the  case  of  an  administrator  c.  t  a.,  who,  after  the  settlement 
of  the  estate,  is  appointed  by  the  court  to  fill  a  vacancy  in  a 
trust  declared  by  the  will,  occasioned  by  the  death  of  the  testa- 
mentary trustee.  In  this  instance,  however,  the  trust  was  created 
long  prior  to  the  passage  of  the  act,  the  will  being  proved  in  1850, 
and  is  not  affected  by  it.  In  Pedrick^a  Estate^  6  Phila.  478,  the 
trustees  were  also  executors,  and  theyVere  allowed  commissions, 
subsequent  to  the  passage  oi  the  act,  Ludlow,  J.,  holding  it  could 
not  have  any  retroactive  effect.  The  exceptions  to  the  allowance 
of  travelling  expenses  and  commissions  are  accordingly  dismissed. 
For  the  reasons  so  well  stated  in  the  adjudication,  there  cannot  be 
any  doubt,  that  the  remainder  to  testator's  son  is  a  vested  interest, 
and  the  death  of  the  legatee,  in  the  lifetime  of  the  annuitant,  is 
wholly  immaterial :  See  Laguerenne^s  Estate,  ante,  page  553,  where 
we  lately  considered  the  subject,  and  cases  therein  cited.  And 
the  time  for  distribution  having  arrived,  the  legacy  is  payable 
to  the  personal  representatives  of  the  son,  and  not  to  his  legatee. 
The  latter  must  claim  through  the  former.  By  the  will  the  entire 
estate  was  bequeathed  to  the  testator's  widow,  during  life  or  widow- 
hood, subject  to  certain  legacies,  with  remainder  to  his  four  children, 
in  equal  shares.  The  shares  of  the  daughters  to  be  held  in  trust, 
and  "  in  case  of  the  decease  of  either  of  them,  leaving  no  issue," 
her  share  was  bequeathed  to  his  son,  James  Knighton  Shivers. 
Testator's  widow  and  children  survived  him.  Mrs.  Shivers  died 
in  1863,  and  Amelia,  a  daughter,  died  in  1872,  intestate,  unmarried 
and  without  issue.  If  the  shares  of  the  daughters  had  been  be- 
queatlied  to  them  free  from  the  trust,  whereby  they  were  entitled 
only  to  the  "  interest  and  dividends  on  their  shares,"  then  Amelia, 
having  survived  her  mother,  would,  under  the  rule  laid  down  in 
Smith  on  Executory  Interests,  §  658,  have  been  entitled  to  receive 
her  share  of  the  residue,  as  the  period  of  her  death  would  be  con- 
strued a  death  in  the  lifetime  of  the  first  taker,  whether  subsequent 
or  prior  to  the  death  of  the  testator.  But  as  she  had  but  a  life- 
estate,  wnth  remainder  to  her  issue  who  should  survive  her  and 
attain  twenty-one  years  of  age,  she  having  died  without  issue,  the 
limitation  over  to  her  brother  is  valid,  and  not  void  for  remoteness. 
An  indefinite  failure  of  issue  was  not  contemplated  by  testator,  but 
a  definite  failure  at  the  death  of  the  tenant  for  life  or  within  twenty- 
one  years  thereafter :  Smith  on  Executory  Interests,  §  600.  It  was 
therefore  proper  to  hold  that  James  K.  Shivers  became  entitled  to 
the  share  of  his  sister  Amelia,  but  he  being  now  dead  it  should  be 
awarded  to  his  executors.  It  follows,  of  course,  that  the  exceptions 
to  the  non-award  of  the  distributive  shares  of  the  principal  of  the 
annuity  to  the  trustees  of  Mrs.  Harwood,  to  the  administrators  of 
Amelia  K.  Shivers,  and  to  William  L.  Rockhill,  are  to  be  dismissed, 
and  the  adjudication  is  amended  in  the  decree  filed  herewith. 

Samuel  C.  Perkins,  Esq.,  for  exceptants. 

Joseph  B.  I'ownaend,  Esq.,  for  trustee. 
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[Leg.  Int.,  Vol.  39,  p.  478.] 

Estate  of  Martin  Mullin,  deceased. 

The  sureties  of  an  administratrix  have  no  standing  to  complain  of  her  neglect  to  file 

an  inventory  and  to  advertise,  when  it  appears  that  these  duties  were,  omitted  at 

their  own  suggestion. 
A  petitioner  who  alleges  waste  and  mismanagement  on  the  part  of  an  administratrix 

and  then  utterW  fails  t6  make  out  his  case  before  the  examiner  will  be  charged 

with  the  costs  of  the  reference. 

Sur  petition  for  costs.    Opinion  delivered  December  23, 1882,  by 
Hanna,  p.  J. — The  petitioners,  as  sureties  for  the  administratrix, 

S resented  a  petition  under  the  22d  and  28th  sections  of  the  act  of 
[arch  29,  1832,  Purdon,  453^,  pi.  234  and  240,  praying  that  she 
be  required  to  enter  counter  security  for  their  protection,  upon  the 
grounds  tliat  she  had  neglected  to  file  an  inventory  and  appraise- 
i:nent  within  thirty  days,  or  advertise  the  granting  of  letters  of  ad- 
ministration as  reauired  by  lani',  and  was  acting  in  such  a  manner 
as  would  lead  to  the  expenditure  and  waste  of  the  moneys  of  the 
estate,  to  the  prejudice  of  creditors  and  apprehended  loss  by  her 
sureties.  The  administratrix  in  her  answer  admits  she  did  not  file 
an  inventory  nor  advertise  the  granting  of  letters,  but  alleges  the 
same  was  at  the  suggestion  of  her  sureties,  in  order  to  avoid  ex- 
pense, as  they  and  she  knew  her  husband  was  not  indebted  to  any 
considerable  amount  And  further,  since  the  filing  of  the  petition, 
she  has  both  filed  an  inventory  and  appraisement,  and  advertised 
the  proper  notice  to  creditors  and  debtors  of  the  estate.  And  has 
hot  wasted  any  portion  of  the  estate,  but  applied  the  same  to  the 
payment  of  debts  and  support  of  herself  and  family.  The  only 
witnesses  examined  before  the  examiner  in  support  of  the  position 
were  the  two  sureties,  and  all  they  testified  to,  was  merely  to  deny 
jthe  allegation  in  the  answer  that  they  had  advised  the  admin- 
istratrix it  was  imnecessary  to  file  an  inventorv  or  advertise  the 
fprant  of  letters,  because  it  was  useless  to  spend  the  money,  as  they 
knew  he  owed  very  few  debte.  This  answer  was  in  reply  to  a  lead- 
ing question,  which  of  itself  indicated  the  answer  to  be  made.  And 
they  did  not  testify  to  a  single  act  of  misconduct  or  mismartage- 
jnent  on  the  part  of  the  administratrix.  On  the  contrary,  it  is 
shown  clearly  that  the  petitioners  were  the  cause  of  the  neglect  of 
the  widow  to  file  an  inventory  and  advertise.  This  appears  from 
the  testimony  of  her  son,  who  gives  an  intelligent  account  of  the 
interviews  between  them  and  his  mother  and  himself,  which  is  not 
attempted  to  be  denied  or  explained  by  the  petitioners.  And  it 
also  appears  that  instead  of  the  widow  being  guilty  of  waste  and 
mismanagement,  thereby  endangering  her  sureties,  she  promptly 
paid  every  debt  and  claim  against  the  estate,  so  that  when  her  ac- 
count came  to  be  audited,  not  a  creditor  appeared,  and  it  was  found 
,to  be  correct,  her  sureties  being  present  with  counsel.  From  the 
facts  developed  the  sureties  acted  precipitately.  The  decedent  died 
December  19, 1880,  and  his  widow  took  out  letters  of  administration 
on  December  24,  1880.  The  petitionei-s  were  well  acquainted  with 
her  and  her  late  husband,  and  through  friendship  became  her 
sureties,  and  advised  her  to  save  all  the  money  she  could  by  dis- 
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pensing  with  what  they  no  doubt  at  that  time  deemed  unnecessary, 
viz.,  filing  an  inventory  and  advertising.  They  never  afterwards 
requested  her  to  file  an  inventory,  but  on  May  21,  1881,  applied  for 
the  citation  to  compel  her  to  enter  counter  security,  etc.  Before 
the  answer  of  the  administratrix  was  filed,  viz.,  on  June  4,  1881, 
she,  however,  filed  an  inventory  and  appraisement  and  advertised, 
thus  removing  one  cause  of  complaint  of  the  petitioners.  Petitioners, 
however,  as  they  had  a  right,  were  not  satisfied,  and  applied  for  an 
examiner,  but  with  the  result  mentioned.  No  testimony  was  taken 
until  December  10,  1881,  and  this  utterly  fails  to  sustain  the  peti- 
tion. It  thus  appears  the  administratrix 'filed  an  inventory  within 
six  months  afler  obtaining  letters  of  administration,  and  no  one 
was  prejudiced  in  the  remotest  degree  by  her  delay,  of  which  her 
sureties  cannot  complain.  And  after  it  was  filed  they  should  have 
been  satisfied.  The  subsequent  proceedings  were  at  their  risk,  and 
as  they  were  unsuccessful  in  these,  the  natural  consequence  of  pay- 
ing the  costs  they  incurred  must  follow. 

The  petition  is  therefore  dismissed. 

Joseph  A,  Abravis,  Esq.,  for  petitioners. 

James  D,  Bennett^  Esq.,  contra. 

[Leg.  lut.,  Vol.  39,  p.  478.] 

Estate  of  Aua  L.  Henman,  late  minor. 

The  wife  of  a  guardian  is  a  competent  witness  in  his  favor  when  his  account  is  before 

the  auditing  judge. 

8ur  exceptions  to  adjudication.  Opinion  delivered  December  23, 
1882,  by 

Hanna,  p.  J.— The  act  of  April  9,  1870,  Purdon,  625,  pi.  20,  has 
been  interpreted  as  intended  to  relieve  both  a  guardian  and  the  late 
ward,  of  the  incapacity  to  testify  in  their  own  behalf,  which  per- 
haps existed  under  the  act  of  1869:  RutherforiVs  Estate^  2  W.  N.  C 
49o  •  Miller  on  Competency  of  Witnesses,  106-7.  As  tl^e  incapacity 
of  tne  party  to  the  record,  or  person  interested,  which  existed  prior 
to  the  act  was  thus  removed,  that  of  his  or*  her  husband  or  wife 
also  fell  by  virtue  of  the  act;  especially  when  as  here,  the  husband 
was  permitted  to  testify  without  objection.  They  may  testify  fovy 
but  not  against  each  other:  Yeager  xs.  Weaver,  14  P.  F.  Smith,  425; 
Balleniine  vs.  White,  27  Id.  20 ;  ^Sower  vs.  Weaver,  28  Id.  443.  But 
the  wife  cannot  be  a  witness,  either  for  or  against  her  husband, 
where  he  is  on  trial  for  a  crime :  OommonweaUh  vs.  Par/nter,  8  Phila, 
609 ;  Oihson  vs.  Oommonwealth,  6  Norris,  253.  And  after  the  death 
of  her  husband  the  widow  is  a  competent  witness  {igainst  his  estate, 
but  not  as  to  matters  which  came  to  her  knowledge  through  the 
confidence  of  the  marital  relation  :  HUner^s  Appeal,  4  P.  F.  Smith, 
110 ;  Oonrad  vs.  Conrad,  34  Legal  In  tell.  339.  Also,  before  an  ex- 
aminer, sur  appeal  from  the  register:  HoppWs  Estaie,  3W.  N.  C.  79. 
Also  to  the  fact  of  her  marriage,  in  order  to  prove  the  legitimacy 
of  her  daughter:  Greenawalt  vs.  McEnelly,  4  Norris,  352.  And  also 
to  prove  a  contract  by  her  husband  to  pay  wages  to  a  domestic: 
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Robb'e  Appeal,  39  Legal  Intell.  266.  See  also  Harris'  Estate,  39  Id. 
258. 

In  the  settlement  of  the  account  of  a  guardian,  his  wife,  in  many 
cases,  is  the  most  material  and  valuable  witness,  as  to  the  nature, 
propriety  and  necessity  of  the  alleged  ezpenditures  for  the  main- 
tenance and  education  of  the  minor,  and  in  connection  with  the 
testimony  of  the  latter,  many. apparent  objections  and  difficulties 
are  resolved,  to  the  relief  of  the  guardian,  and  satisfaction  of  his 
former  ward. 

In  the  view  we  have  taken  the  accountant  is  entitled  to  a  rehear- 
ing upon  the  subject  of  the  exceptions.  They  are  accordingly  sus- 
tained and  the  account  recommitted  to  the  auditing  judge  for 
further  proceedings. 

F.  Register,  Esq.,  for  the  guardian. 

Charles  Gibbons,  Jr.,  Esq.,  for  the  late  minor. 

[Leg.  Int.,  Vol.  39,  p.  478.] 

Estate  of  Hannah  Gallen,  deceased. 

A  bequest  for  "  masses  "  is  within  the  act  of  1855. 

Sur  exceptions  to  adjudication.  Opinion  delivered  December  23, 
1882,  by 

Hanna,  p.  J. — We  think  the  questions  raised  by  the  exceptions 
are  properly  disposed  of  by  the  auditing  judge.  The  bequest  for 
"masses  "  is  clearly  within  the  act  of  1855,  Rhymer's  Appeal,  12  Nor- 
ris,  142,  and  being  void  falls  into  the  residuary  estate :  Massey'%  Ap* 
peal,  7  Id.  470. 

The  exceptions  are  dismissed  and  adjudication  confirmed. 

J.  D,  Lee  and  E,  K.  Nichols,  Esas.,  for  exceptants. 

Oeorge  L,  Crawjord  and  S.  F.  Ilood,  Esqs.,  contra 

[Leg.  Int,  Vol.  89,  p.  479.] 

Trust  Estate  of  Rachel  Bevan. 

A  tmst  creating  a  separate  um  for  a  female  infant  aged  ten,  when  th^re  was  no  mar- 
ricge  in  contemplation,  will,  upon  petition,  be  considered  CAecated  in  the  cestui 
quetrruU 

Sur  petition  for  conveyance  of  legal  estate. 

The  petition  of  Charles  M.  Bevan  and  Rachel,  his  wife,  in  right  of 
the  said  wife,  set  forth  that  Samuel  Fate,  the  father  of  the  said  Rachel, 
by  his  last  will  and  testament,  gave  his  residuary  estate  unto  his  ex- 
ecutors in  trust,  to  apply  the  income  of  the  same  to  the  support  of. 
his  children  until  of  full  age  ;  and  when  his  youngest  child  should 
attain  full  age  to  divide  his  estate  into  three  equal  shares,  one  of 
which  he  gave  and  bequeathed  unto  the  said  Rachel  Bevan,  his 
youngest  child,  directing  that  the  shares  of  his  two  daughters 
should  be  held  in  trust  by  his  executors  for  their  sole  and  separate 
use,  so  long  as  they  should  respectivelv  live,  and,  after  the  death  of 
either,  her  share  to  be  distributed  to  )ier  heirs,  in  accordance  with  the 
intesUUe  laws  of  Pennsylvania,  That  the  testator  died  about  the  year 
1853j  and  that  the  said  Rachel  Bevan  was  then  about  ten  years  of; 
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age.  That  no  marriage  was  then  contemplated  by  her,  and  that  she 
was  not  married  until  the  24th  of  July,  1865,  at  which  time  she 
married  the  said  Charles  M.  Bevan,  one  of  the  petitioners.  That 
the  trust  created  for  the  life  of  the  said  Rachel  Bevan  by  the  said 
will,  being  for  her  sole  and  separate  use  when  there  was  no  marriage 
in  contemplation,  was  void  in  law,  and  that  the  petitioner  was  en- 
titled to  the  share  of  the  property  of  the  testator  devised  to  her, 
clear  of  any  trust  or  limitation  whatever.  The  petitioners  prayed 
the  court  to  declare  the  trust  created  by  the  said  will  void,  and  that 
the  trustee  make,  prepare  and  execute  a  deed  of  conveyance  of  the 
real  estate  held  by  him  as  trustee  for  the  said  Rachel  Bevan,  free 
and  clear  of  any  trust  whatever. 

The  trustee,  by  his  answer,  admitted  all  the  facts  in  the  said  peti- 
tion to  be  true,  and  submitted  the  matters  therein  contained  and 
the  prayer  thereof  to  the  court. 

Counsel  for  petitioners  cited  McBride  vs.  Smyth,  4  P.  F.  Smith,  245; 
WeUs  vs.  McCall,  14  P.  F.  Smith,  207 ;  YamalTa  Appeal,  20  P.  F.  Smith, 
335  ;  Ogclen's  Appeal,  20  P.  F.  Smith,  501 ;  Dodaan  vs.  Ball,  10  P.  F. 
Smith,  492. 

Opinion  delivered  December  23,  1882,  by 

Hanna,  p.  J. — Upon  an  examination  of  the  will,  and  in  view  of 
the  authorities  jjresented  with  so  much  care  by  the  counsel  for  the 
petitioner,  we  think  it  clear  that  she  is  entitlecl  to  a  conveyance  of 
the  real  estate.  At  the  date  of  the  will,  and  at  the  death  of  her 
father,  |)etitioner  was  a  child  ten  years  of  age,  and  of  course,  not  in 
legal  contemplation  of  marriage.  Consequently  the  trust  for  her 
"sole  and  separate  use"  is  null  and  void.  The  remaining  trust 
then,  is  for  her  life,  and  after  death,  her  share  to  be  distributed  to 
her  heirs  in  accordance  with  the  intestate  laws.  In  brief,  for  life, 
with  remainder  to  her  heirs.  The  trust  is  therefore  simple  and 
technical.  There  l>eing  no  active  duties  to  perform,  and  no  purpose 
to  maintain,  nor  object  nor  person  to  protect  by  its  continuance,  it 
is  well  settled,  in  favor  of  public  policy,  which  forbids  restraints 
upon  alienation,  that  it  should  be  considered  as  useless,  and  the 
legal  estate  executed  in  the  cestui  que  trust.  Dodson  vs.  Ball,  10  P.  F. 
Smith,  492.  The  parties  who  are  to  take  in  remainder  are  the 
"heirs"  according  to  the  intestate  law,  and  of  necessity  the  same 
who  would  take  irrespective  of  the  trust :  Id. ;  YamalCs  Appeal,  20 
P.  F.  Smith,  335. 

For  these  reasons  the  petition  is  granted  and  a  conveyance  by  the 
thistee  decreed. 

Jacob  E,  Bowers  and  George  W.  Thorn,  Esqs.,  for  petition. 

[Leg.  Int.,  Vol.  S9,  p.  479.] 

Estate  of  William  Rickey,  deceased. 

The  granting  of  an  isnne  ift  not  a  matfer  of  right  upon  every  disputed  point;  the  de- 
mand for  it  must  be  supported  by  evidence. 

8ur  exceptions  to  award  of  an  issue.    Opinion  delivered  December 

28,  1882,  by 
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Hanna,  p.  J. — In  this  matter  we  think  it  the  better  practice  to 
adhere  to  the  rule  adopted  in  similar  cases,  arising  upon  the  settle- 
ment of  the  account  of  an  executor  or  other  trustee,  that  the  de- 
mand for  an  issue  to  try  disputed  facts  must  be  supported  by  evi- 
dence. The  granting  of  an  issue  is  not  a  matter  of  right,  upon  every 
disputed  claim :  Sharp^s  Appeal^  3  Grant,  260.  And  in  order  to  jus- 
tify the  court  in  awarding  an  issue,  there  must  be  some  material 
fact  in  dispute,  "  for  the  determination  of  which  the  intervention 
of  a  jury  is  necessary ;  and  of  this  necessity  the  court  must  deter- 
mine from  the  evidence  presented;"  Thompson,  P.  J.,  in  Beehler^s 
Estate,  3  Phila.  255.  The  same  view  was  adopted  in  Bacon's  Estate, 
2  Phila.  376;  and  subsequently  by  this  court  m  Estate  of  William  A. 
Hansell,  deceased,  11  Phila.  47,  and  ClendanieVs  Estate,  12  Phila.  53; 
13  Phila.  248.  The  petitioner  not  having  presented  any  evidence  to 
sustain  the  allegation  of  forgery  of  decedent's  signature,  for  the 
present  we  must  refuse  the  issue. 

The  exceptions  are  accordingly  sustained. 

W,  H,  Hepburn,  Esq.,  for  exceptant. 

James  Alcorn,  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  479.] 

Estate  of  Anna  D.  King,  deceased. 

Non-oompliance  with  section  2  of  the  8th  rule  of  the  Orphans'  Court,  requiring  cer- 
tain jtapers  to  be  |>rinted,  is  of  itself  a  sufficient  ground  for  the  court  to  refuse  to 
hear  the  case  until  the  defect  is  remedie<l. 

A  bill  of  review  containing  allegations  of  certain  errors,  which  are  denied  in  the 
answer,  cannot  be  heard  without  a  reference  to  an  examiner  to  report  the  testi- 
mony. 

Sur  petition  for  bill  of  review.  Opinion  delivered  December  23, 
1882,  by 

Hanna,  P.  J. — By  section  2  of  the  8th  rule  of  court,  petitions  and 
other  papers  in  applications  for  orders  in  the  nature  of  writs  of 
injunction,  and  bills  of  review,  are  required  to  be  printed,  but  which 
in  this  case  has  been  wholly  overlooked,  and  for  which  reason  we 
might  decline  to  consider  the  matter,  until  the  rule  had  been  com- 
plied with.  A  cursory  examination  shows,  however,  that  the  case 
18  not  ready  for  hearing.  No  testimony  has  been  taken  in  support 
of  the  alleged  mistakes  of  accountant  or  his  counsel,  and  the  allega- 
tions of  the  petition  not  being  admitted  by  the  answer,  we  must 
direct  petitioner,  if  he  desires  to  proceed,  to  file  a  general  replica- 
tion, and  move  the  appointment  of  an  examiner,  within  ten  days, 
otherwise  the  petition  to  be  dismissed  at  his  cost 

Bom  R.  Kneass,  Esq.,  for  petitioner. 

Wm,  A.  Nicholsy  Esq.,  contra. 

[Leg.  Int.,  Vol.  39,  p.  479.] 

Estate  of  Christian  Wagenhals,  deceased. 
Omission  to  have  the  real  estate  appraised  is  fatal  to  widow's  claim  to  exemption. 

Sur  exceptions  to  petition  for  widow's  exemption.  Opinion  de- 
livered December  23,  1882,  by 
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Hanna,  p.  J. — The  first  two  exceptions  were  withdrawn  at  the 
argument,  but  the  remaining  exception  must  be  sustained  so  far  as 
respects  the  claim  to  retain  the  balance  of  the  $300  exemption  out 
of  the  proceeds  of  the  sale  for  payment  of  debts.  The  omission  to 
have  the  real  estate  appraised  is  fatal.  And  the  property  having 
actually  been  sold,  it  is  too  late  to  remedy  the  defect  in  the  pro- 
ceeding :  Hufinan'^a  Appeal,  31  P.  F.  Smith,  329;  Andress^  EstcUCy  14 
Phila.  263 ;  Buskin's  Appeal,  2  Wright,  65. 

Albei*t  T,  Goldbeck,  Esq.,  for  exceptants. 

John  F.  Belsterling,  Esq.,  for  petitioner. 
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€onrt  of  (STommon  |Iltas  of  Clattpl)m  (HotrntQ. 

[Leg.  Int,  Vol.  38,  p.  34.) 

Commonwealth  of  Pennsylvania  vs.  The  Gloucester  Ferky 

Company.* 

The  capital  stock  of  a  ferry  company  incorporated  in  New  Jersey  only,  the  stock  of 
which  is  heJd  only  by  residents  of  that  State,  its  officers  and  men  resiaing  there,  and 
that  being  the  location  of  its  property,  engaged  in  the  business  of  ferriajEre  between 
New  Jersey  and  tiie  city  of  Philadelphia,  and  having  no  connection  with  Pennsyl- 
vania except  the  lease  of  a  wharf  in  Philadelphia  where  it  lands  and  receives  its 
freight  and  {lassengers,  is  not  subject  to  taxation  by  the  State  of  Pennsylvania. 

Appeal  from  the  settlement  of  the  auditor-general  and  State 
treasurer. 

Tlie  **  Gloucester  Ferry  Company  "  was  duly  incorporated  by  act 
of  the  general  assembly  of  the  State  of  New  Jersey,  approved  9th 
March,  1865  (prout  charter),  with  a  capital  stock  of  *$50,(XX),  divided 
into  shares  of  $50  each,  to  erect  a  steamboat  ferry  from  some  point 
in  the  town  of  Gloucester,  in  the  township  of  Union,  in  the  county 
of  Camden,  State  of  Now  Jersey,  to  such  pbce  or  places  in  the  city 
of  Philadelpliia  as  should  best  secure  the  public  convenience  and 
interest  of  said  corporation,  and,  for  that  purpose,  with  power  to 
purchase  or  lease  real  estate,  erect  wharves,  piers,  slips,  buildings, 
and  all  other  necessary  appendages,  and  to  build  steamboats,  vessels 
and  ferry-boats,  and  with  further  power  to  make  contracts  with  other 
corporations,  and  with  individuals,  for  transporting  or  carrying  any 
kind  of  goods,  merchandise,  freight  or  passengers. 

By  the  said  charter  it  is  provided  that  the  president  and  directors 
migiit,  from  time  to  time,  make  such  dividends  of  the  net  profits 
of  their  business  as  they  might  deem  prudent  Stockholders'  meet- 
ings Avere  directed  to  be  held  in  the  said  county  of  Camden^  and 
notice  of  the  said  meeting  is  directed  to  be  published  in  one  or 
more  newspaners  printed  m  the  county  of  Camden.  The  company 
has  never  haa  any  charter  from  the  State  of  Pennsylvania. 

Since  the  year  1865  the  said  corporation  has  maintained  a  ferry 
between  the  said  town  of  Gloucester  and  city  of  Philadelphia,  across 
the  river  Delaware,  leasing  or  owning  steam  ferry-boats  for  such  pur- 
]K)se.  At  each  of  said  places,  it  has  rented,  until  recently,  a  slip  or 
dock.  Within  a  year  it  has  purchased  the  real  estate  in  the  county 
of  Camden  needed  for  its  purposes.  It  still  continues  to  lease  that 
used  by  it  in  the  city  of  Philadelphia. 

It  has  never  transacted  any  other  business  saving  that  of  ferrying 

fiassengers  and  freight  across  said  river  between  said  town  and  city, 
t  has  never  owned  any  real  or  personal  property  located  in  the  city 
of  Philadelphia.  Its  property  consists  exclusively  of  real  estate  as 
aforesaid  in  the  county  ot  Camden,  certain  steamboats,  engaged  in 
said  ferriage,  and  a  lease  of  a  wharf  slip  or  dock  in  the  city  of  Phila- 

•Th^s  case  was  reversed  by  the  Supreme  Court  of  Pennsylvania  (38  liejgral  IntelL 
412),  and  a  writ  of  error  to  the  Supreme  Court  of  the  United'  States  is  pending. 
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delphia.  It  has  never  consisted  of  anything  additional.  The  boats 
now  owned  by  it  are  registered  at  the  said  port  of  Camden,  and  it 
lias  never  owned  any  boats  registered  in  any  port  of  the  State  of 
Pennsylvania.  No  boats  used  by  it  have  ever  been  allowed  to  re- 
main in  any  portion  of  the  last-named  State,  saving  so  long  as  has 
been  necessary  to  receive  and  load  passengers  and  freight  thus  fer- 
ried, or  to  be  ferried. 

The  auditor-general  and  State  treasurer  stated  an  account  against 
said  company  on  the  7th  of  July,  1880,  of  taxes  on  its  capitjil  stock 
based  u\K>n  the  appraised  value  thereof,  for  the  years  from  1865  to 

1879,  both  inclusive,  finding  the  amount  of  $2,593.96  to  be  due  to 
the  commonwealth. 

The  present  case  is  an  appeal,  duly  entered,  from  said  account 
stated. 

If  the  court  be  of  the  opinion  under  the  within  statement  of  facts 
that  the  company  is  liable  to  the  commonwealth  for  a  tjix  upon  its 
capital  stock,  then  judgment  shall  be  entered  in  favor  of  the  com- 
monwealth against  said  company  for  the  amount  of  said  statement, 
viz.,  $2,593.96,  with  interest  from  7th  July,  1880;  but,  if  it  be  of  the 
opinion  that  the  said  company  is  not  liable  to  pay  a  tax  on  Siiid 
capitiU  stock,  then  judgment  is  to  be  entered  in  favor  of  the  said 
company. 

Either  party  is  to  be  allowed  an  appeal  or  writ  of  error. 

Opinion  delivered  January  15, 1881,  by 

Peahson,  p.  J. — Tliis  case  came  into  court  by  appeal  from  the  de- 
cision of  the  auditor-general  and  State  treasurer,  who  had  charged 
the  defendant  with  a  State  tax,  with  the  interest  thereon,  com- 
mencing on  the  9tli  day  of  March,  1865,  and  ending  on  the  deter- 
mination of  the  year  1879,  amounting  to  $2,593.96.  The  defendant 
denies  owing  anytliing. 

A  case  lias  been  stated  for  the  opinion  of  the  court,  which  pre- 
sents substantially  the  following  state  of  facts:  On  the  9th  of  March, 
1865,  the  defendant  was  incorporated  as  a  company  to  ferry  freight 
and  passenjjers  across  the  Delaware  river  from  the  town  of  Glouces- 
ter, in  the  State  of  New  Jersey,  to  the  city  of  Philadelphia,  in  the 
State  of  Pennsylvania,  with  a  capital  of  $50,000,  divided  into  shares 
of  $50  each.  All  of  the  stock  was  held  and  the  stockholders  resided 
in  the  State  of  New  Jersey.  The  steam  ferry-boats  were  all  regis- 
tered there  under  the  laws  of  the  United  States,  lay  there  at  all 
times  except  when  engaged  in  navigation.  The  company  had  its 
Wharf  there,  as  also  its  business  office,  and  there  its  officers  and  men 
resided.  It  had  no  other  connection  with  Pennsylvania  except  a 
wharf  or  slip  rented  in  the  city  where  it  landed  and  received  its 
freight  and  passengers. 

Tl»e  ferry  and  its  company  was  never  in  any  manner  recognized 
by  the  laws  of  Pennsylvania,  nor  by  its  State  officers,  until  the  year 

1880,  when  it  was  for  the  first  time  taxed.  Have  we  any  law' im- 
posing a  tax  on  this  company?    If  so,  how  much ? 

It  is  conceded  by  the  attorney-general  on  the  argument,  that  there 
was  none  prior  to  that  of  the  1st  day  of  May,  1868,  the  4th  section 
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of  which,  it  is  contended,  enabled  the  officers  to  impose  a  tax  under 
these  Avords:  "That  the  capital  stock  of  all  companies  whatever, 
incorporated  by  or  under  any  law  of  this  commonwealth,  or  incor- 
porated by  any  other  State  and  lawfully  doing  business  in  this  com- 
monwealth, shall  be  subject  to  pay  a  tax  into  ^he  treasury  of  the 
commonwealth,  annually,  at  the  rate  of  one-half  mill  for  each  one 
per  cent,  of  dividend  made  or  declared  by  such  company,  and  in 
case  of  no  dividend  being  made  or  declared  by  such  company,  then 
three  mills  upon  a  valuation  of  the  capital  stock  of  the  same,  made 
in  accordance  with  the  second  section  of  this  act."  That  valuation 
was  to  be  made  under  oath  by  the  officers  of  the  comj)any,  and  if 
the  State  officers  were  dissatisfied  with  the  valuation,  then  to  be 
made  by  themselves.  Was  this  New  Jersey  corporation  lawfully 
doing  business  in  this  State  according  to  the  meaning  and  intention 
of  that  statute  ?  Was  it  subject  to  a  taxation  on  the  whole  value  of 
it«  capital  stock  as  imposed?  If  not  on  the  whole,  on  what  part? 
Was  the  defendant  exempt  from  taxation  of  trade  and  commerce 
between  the  States  ?  - 

It  may  be  conceded  that  this  New  Jersey  corporation  was  doing 
some  business  in  this  State.  Its  boats  stopped  at  a  wharf  or  slip 
daily  in  landing  its  freight  and  passengers.  For  the  most  part  pas- 
sengers stepped  on  and  off  at»that  point.  The  company  had  no  of- 
fice and  owned  no  land.  Did  the  legislature  intend  by  such  a  trans- 
action of  business  that  this  company  should  be  taxed  on  its  whole 
capital  stock,  or  even  on  the  half  of  it?  For  if  it  can  be  taxed  on 
the  half  it  can  on  the  whole. 

If  the  Northwestern  Railroad,  with  a  capital  of  forty  millions,  in- 
corporated under  the  laws  of  Illinois  and  Wisconsin,  should  occa- 
sionally land  a  car-load  of  grain  in  Pennsylvania,  our  officers  could 
lawfully  tax  it  at  the  rate  of  three  mills  on  its  whole  capital  stock, 
although  there  was  not  a  dollar  of  its  stock  held  in  this  State,  nor 
any  of  its  stockholders  residing  here,  or  any  office  or  warehouse 
opened  within  our  borders;  with  quite  as  much  plausibility  couhl 
the  whole  stock  of  the  Erie  Railway  be  taxed  in  Pennsylvania,  be- 
cause that  road  passed  through  twentv-six  miles  of  our  territory  :  on 
the  whole  stock  of  the  Lake  Shore  and  New  York  Central,  incluaing 
the  Lake  Shore  road  from  the  city  of  New  York  to  Chicago,  be  taxed, 
because  the  road  ran  through  the  triangle.  Such  a  system  of  taxa- 
tion was  never  practised  in  Pennsylvania.  We  tax  in  proportion  to 
the  capital  employed  or  ground  used  in  our  State,  notm  proportion 
to  the  whole  capital  stock.  Some  appraisement  is  ahvaj's  made  and 
regard  had  to  the  use  made  of  the  occupancy.  But  it  is  urged  that 
one-half  of  the  river  ferried  over  belongs  to  Pennsylvania.  The  river 
is  one  of  the  great  highways  of  nature,  and  no  State  has  a  right  to 
the  water;  any  State,  or  the  nation  at  large,  has  an  equal  right  of 
navigation.  No  one  can  claim  an  exclusive  right;  vessels  from 
Maryland  or  Virginia  have  an  equal  right  to  sail  on  its  waters  with 
Pennsylvania  or  New  Jersey,  even  to  the  margin  of  low  water.  We 
are  referred  by  the  attorney-general  to  the  case  of  The  Trenton  Dela- 
ware Bridge  Company,  reported  in  9  Am.  Law  Register,  298,  to  show 
that  this  company  can  be  taxed  to  the  value  of  one-half  of  its  cap- 
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ital.  We  are  unable  to  see  the  slightest  analogy  between  the  cases. 
That  company  was  incorporated  by  both  States,  the  bridge  was 
authorized  by  both,  it  was  a  permanent  and  solid  structure,  erected 
equally  over  the  soil  of  each,  and  although  most  of  the  stock  may 
have  been  held  in  New  Jersey,  that  was  unimportant;  the  structure 
was  on  the  territory  of  each,  and  this  State  would  have  the  same 
right  to  tax  that  part  within  her  borders  as  she  would  a  tract  of 
land  improved  by  New  Jersey  capital.  The  mere  right  of  naviga- 
tion over  public  waters  is  different  from  building  permanent  struc- 
tures by  authority  of  our  laws.  New  Jersey  neither  asked  nor  was 
required  to  ask  for  leave  to  navigate  the  river,  nor  had  it  any  neces- 
sity to  ask  for  leave  to  land  its  passengers ;  it  had  that  right  by  the 
comity  of  nations  and  the  navigation  laws,  and  our  State  could  not 
prohibit  it.  In  a  case  where  the  State  undertakes  to  tax  it  must 
show  jurisdiction  over  the  person  or  the  property.  Here  it  has 
none  over  either.  How  can  it  tax  the  stock?  It  has  no  jurisdiction 
over  it,  as  it  is  in  nowise  held  in  this  State.  The  legislature  might 
impose  a  tax  on  wharves,  slips,  etc.,  but  it  probably  never  has,  and 
if  it  might  so  do,  or  has  so  done,  this  tax  has  not  been  so  imposed. 
It  would  be  by  valuation  or  by  the  trip,  and  it  is  held  that  it  may 
charge  for  the  use  of  the  wharf,  etc.,  a  reasonable  sum,  but  not  by 
the  tonnage  of  the  vessel :  20  Wallace,  577,  582.  And  ships  may 
be  taxed  to  their  owner  like  other  property  at  his  residence :  9  Otto, 
283-4.  These  vessels  are  all  registered  at  their  port  in  New  Jersey, 
where  the  owners  and  masters  reside,  and  it  is  clearly  settled  that 
they  cannot  be  taxed  by  reason  of  going  into,  landing  or  trading  in 
any  other  port  in  the  United  States ;  therefore  where  a  vessel  was 
registered  in  New  York  it  could  not  be  taxed  for  trading  in  Mobile, 
or  any  of  the  ports  of  California  or  Oregon  :  Hays  vs.  The  Seamship  ^ 
Cb.,  1'7  Howard,  596, 23  New  York,  227.  It  would  interfere  with  the 
commerce  of  the  States  if  the  vessel  could  be  taxed  at  every  port 
where  it  landed  :  16  Wallace,  475.  Tlie  property  is  there  for  a  tem- 
porary purpose,  and  does  not  become  incorporaied  with  that  of  the 
State :  Idem,  476.  And  touching  at  a  port  and  trading  there  did 
not  render  the  vessel  liable  to  be  taxed  there :  Idem,  478-9.  Con- 
gress has  the  power  to  regulate  the  commerce  of  the  country,  and 
the  States  cannot  impose  a  tax  on  it  otherwise  or  greater  than  that 
imposed  by  Congress,  nor  can  the  effect  be  changed  by  changing  the 
name  or  taxing  the  occupation  of  the  master :  per  Green,  J.,  in  the 
Passenger  cases,  7  Howard,  458.  The  State  cannot  tax  the  landing 
of  passengers :  Idem.  Our  State  can  neither  tax  nor  prohibit  this 
New  Jersey  corporation  from  landing  its  passengers  in  this  State,  for 
if  we  can  tax  we  can  prohibit,  as  was  declared  by  Chief-Justice 
Marshall,  in  several  of  the  early  cases,  and  the  principle  is  fully  rec- 
ognized in  CrqndeU  vs.  The  State  of  Nevada,  6  Wallace,  35.  The  State 
cannot  change  the  effect  by  taxing  the  bill  of  lading  instead  of  the 
registered  vessel  or  its  weight:  Almy  vs.  The  State  of  California,  24 
Howard,  169.  All  taxation  must  relate  and  be  limited  to  persons, 
property  or  business  within  the  State ;  all  must  apply  to  one  or  the 
other :  15  Wallace,  300.  In  the  present  case  our  State  cannot  law- 
fully impose  this  tax ;  it  is  not  on  the  person  or  property,  all  of  which 
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is  situated  in  New  Jersey,  nor  can  it  on  the  business,  for  that  is  pro- 
tected for  the  benefit  of  trade,  there  being  none  other  conducted  than 
the  landing  and  receiving  of  passengers.  This  is  part  of  the  com- 
merce of  the  country.  The  passengers  are  secured  in  going  and 
coming  by  the  federal  constitution,  nor  can  these  principles  be 
evaded  by  attempting  to  impose  the  tax  on  the  stock  of  the  com- 
pany ;  it  is  a  mere  change  of  name^  and  cannot  change  the  effect. 
We  are  therefore  clearly  of  the  opinion  that  the  whole  of  this  tax  is 
illegal,  and  assessed  Avithout  authority ;  and  even  if  our  statute 
would  bear  the  construction  put  upon  it  by  the  State  officers,  it 
would  be  in  violation  of  the  laws  and  constitution  of  the  United 
States.  Here  our  opinion  might  end,  but  as  there  is  a  reviewing 
court,  we  will  notice  some  erroneous  items.  There  is  no  law  author- 
izing the  assessments  of  1865,  1866  and  1867,  and  we  are  not  aware 
of  any  authorizing  six  mills  on  the  stock  for  1875,  1876  and  1877, 
When  the  officers  came  down  to  1874,  they  appraised  one-half  tlie 
stock  at  $32,000,  the  same  for  1875, 1876, 1877  and  1878,  and  for  1879 
at  150,000.  Nothing  hns  been  shown  or  even  suggested  to  authorize 
these  changes,  but  as  this  is  a  case  stated,  we  may  be  going  beyond 
our  power  in  suggesting  all  of  this  doubling  over.  The  court  gives 
judgment  in  favor  of  the  defendant  on  the  case  stated. 

Lyman  D.  Gilbert^  deputy  attorney-general,  for  commonwealth. 

John  O,  Johnson^  Esq.,  for  Gloucester  Ferry  Company. 

[Leg.  Int.,  Vol.  88,  p.  197.] 

Commonwealth  of  Pennsyi.vania   rs.  Excei^ior  Building  and 
Loan  Association  of  Philadelphia.* 

The  immunity  from  State  taxation  granted  to  building  associations  by  the  8th  section 
of  the  act  of  April  10, 1879,  does  not  preclude  the  leginlature  from  imposing  n  new 
tax  by  the  act  of  June  7,  and  this  is  so  independently  of  the  question  of  repeal  of 
the  former  statue. 

Building  associations,  though  literally  "savings  institutions,"  are  not  technically 
designated  as  such,  and  hence  cannot  escape  taxation  under  the  act  of  June  7, 1879, 
by  virtue  of  the  exempting  words  *'  except  banks  and  savinj^  institutions,"  which 
are  to  be  interpreted  in  their  usual  and  technical  sense. 

Appeal  from  tax  upon  caj)ital  stock.  Opinion  delivered  April  30, 
1881,% 

Henderson,  J.— The  facts  are  agreed  upon  and  appear  in  the 
case  stated.     Upon  them  two  questions  are  submitted  to  the  court. 

"  First.  Are  the  provisions  of  the  act  of  April  10. 1879,  exempting 
the  appellant  from  taxation,  repealed  by  the  general  revenue  act  of 
June?,  1879?" 

This  association  brought  itself  within  the  protection  of  the  act  of 
April  10,  1879,  by  filing  the  certificate  of  acceptance,  required  by 
the  ninth  section  of  the  said  act.  This  relieved  it  from  taxation 
under  existing  laws.  We  do  not,  however,  see  anything,  either  in 
the  letter  or  the  spirit  of  this  act,  to  indicate  a  legislative  intent  to 
exempt  these  associations  from  any  burden  or  taxation  imposed  by 

•AflRrmed  by  the  Supreme  Court.  The  opinion  wiU  be  found  in  the  report  of 
Commonwealth  vs.  Bourguignon  Building  Association^  2  Outerbridge,  64,  in  which 
the  same  question  was  involved. 
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subsequent  legislation,  and  certainly  it  has  no  contract  feature 
which  good  faith  is  called  upon  to  enforce  and  protect  against  the 
commonwealth's  right  to  tax.  It  does  not  strike  us  that  the  liability 
of  the  defendant  to  the  tax  act  of  June  7,  1879,  depcLds  upon  a 
question  of  the  repeal  of  a  former  act.  The  act  of  April  10, 1879, 
may  have  served  its  purpose.  It  ended  litigation.  It  took  these 
associations  out  of  the  grasp  of  the  act  of  1868,  and  any  other  act 
then  in  force.  We  cannot  entertain  the  argument  that  because  of 
the  eighth  section  of  the  act  of  10th  of  April,  1879,  these  associations 
are  not  subject  to  a  tax  imposed  by  a  subsequent  general  tax  law. 
There  is  no  attempt  to  exempt  them  from  future  taxation  or  from 
any  speclcU  tax  that  might  be  imposed.  The  language  of  the  section 
is  peculiar.  "  The  bonus  or  tax  due  the  commonwealth  upon  the 
capital  stock  of  corporations,  as  provided  for  by  the  act  of  first  of 
May,  1868,  or  by  any  other  act,  shall  not  apply  to  or  be  due  from 
niutual  savings  fund  or  building  and  loan  associations,"  and  there- 
fore the  necessity  of  the  repeal  of  this  act,  either  by  implicjition  or 
express  words,  in  order  to  make  effectual  the  subsequent  tnx,  if 
there  is  one  imposed  in  general  terras  by  a  general  tax  law,  is  not 
apparent  This  doctrine  is  not  in  conflict  with  Egypt  Street,  2 
Grant,  455,  and  kindred  cases,  including  Kilgore  vs.  The  Common- 
wealth,  9  W.  N.  C.  184,  relied  upon  by  the  defendant  to  show  that 
implied  repeals  are  not  favored.  The  right  to  tax  the  capital  of 
mutual  savings  fund  or  building  and  loan  associations  was  not  re- 
linquisiied  by  the  sovereign  power  of  the  legislature,  and  hence 
there  is  no  right  to  be  restored  or  law  repealed  before  effect  is  given 
to  a  general  tax  law.  "There  is  no  principle  better  established, 
and  it  requires  no  long  array  of  cases  to  prove  it,  that  no  surrender  of 
the  general  power  of  taxation  by  any  legislative  act  can  be  implied. 
It  must  be  express : "  The  Erie  RaUway  Co.  vs.  The  Qm.irwnweaUh^ 
16  P.  F.  Smith,  page  84. 

We  come  now  to  consider : 

Second,  If  repealed  does  the  act  of  June  7,  1879,  impose  a  tax  on 
the  capital  stock  of  building  associations  ? 

The  title  of  the  act  is,  "  To  provide  revenue  by  taxation,"  and  if 
we  turn  to  the  4th  section,  under  which  the  tax  is  imposed  against 
the  defendant,  we  find  no  appearance  of  an  intention  on  the  part 
of  the  law-miking  power  to  limit  the  scope  of  its  grasp  by  any 
words  of  special  or  limited  designation.  Hence  it  is  we  read : 
"  That  every  company  or  association  whatever,  now  or  hereafter 
incorporated  by  or  under  any  law  of  this  commonwealth,  or  now 
or  hereafter  incorporated  by  any  other  State  or  Territory  of  the 
-United  States  or  foreign  government,  and  doing  business  in  this 

commonwealth except  foreign  insurance  companies,  banks 

and  savings  institutions,"  shall  be  subject  to  a  tax.  There  is  no 
escape  for  the  defendant  from  the  sweep  of  this  section,  unless  it 
falls  within  the  exception. 

The  ingenuity  of  the  argument  that  "  building  asBodations^^  be- 
cause "  the  month's  deposit  is  made  up  of  the  members'  savings," 
because  **  they  may  afik>rd  to  the  indigent  an  opportunity  to  mve 
and  profitably  Invest  their  aavingn,'*  and  because  of  the  designation 
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of  the  companies  in  connection  with  tliem  in  legislation  as  "  savings 
fund  and  loan  associations,"  belong  to  the  excepted  class  of  "  banks 
and  savings  institutions  "  falls  upon  the  imagination  and  does  not 
convince  the  understanding.  The  same  ingenuity  is  taxed  to  dem- 
onstrate that  building  associations  are  not  to  be  taxed  as  "  banks 
and  savings  institutions,"  under  the  17th  section  of  the  act. 

"  Banks  and  savings  institutions  "  are  a  class  of  coriK)ration8 
having  banking  privileges,  and  have  been  long  known  to  the  law- 
making power,  and  the  use  of  these  terms  is  not  misunderstood, 
and  should  not  be  misconstrued.  They  were  in  use  and  the  sub- 
ject of  legislation  and  taxation  long  before  building  associations 
demanded  special  exemptions.  Building  associations  have  hereto- 
fore been  exempt  from  the  operation  of  tax  impositions,  but  always 
by  their  technical  names. 

Again,  "  banks  and  mvlngs  institutions "  were  exempt  from  the 
operation  of  the  fourth  section  of  the  act  of  May  1, 1868,  and  in  the 
proviso  of  the  Siime  section  we  find  ^^  building  a^ssociations''  exempt 
from  liability  "  for  any  tax  to  the  commonwealth  when  such  com- 
panies make  or  declare  no  dividends." 

And  further  on  in  the  general  tax  act  of  April  24, 1874,  in  section 
five,  both  classes  are  included  in  the  exemption  as  follows,  to  wit, 
excepting  also  banks  and  savings  institutions,  building  associations,  and 
foreign  insurance  companies.  And  also  in  the  third  section  of  the 
act  of  20th  March,  18/7,  entitled  an  act  "to  equalize  taxation  of 
corporations  and  companies,"  the  same  designation  of  corporations 
is  used  to  save  them  from  the  tax  imposed,  "  except  building  associa- 
tions, banks,  savings  institutions,  and  foreign  insurance  companies.'' 
We  cannot,  therefore,  arrive  at  any  other  conclusion  than  that 
**  banks  and  savings  institutions  "  have  been  uniformly  applied  to 
a  different  class  of  corporations  from  "building  associations,"  and 
hence  that  the  latter  are  not  by  any  legislative  understanding^ 
within  the  exception  of  the  fourth  section  of  the  act  of  June  7, 
1879. 

We  are  of  the  opinion  that  the  defendant  is  liable  for  the  tax 
assessed  under  the  law  as  it  now  stands,  and  therefore  find  in  favor 

of  the  plaintiff  for  the  sum  of  $ ,  and  against  the  defendant, 

Excelsior  Building  and  Loan  Association  of  Philadelphia. 

Lyman  D.  Gilbert,  Esq.,  and  Henry  W.  Palmer,  attorney-general, 
for  the  commonwealth. 

/.  Levering  Jones,  William  A,  Redding,  and  John  L  Rodgers,  Esqs., 
for  the  defendants. 

Judge  Henderson,  on  April  13.  1881,  delivered  the  same  opinion 
in  Commonwenlth  vs.  Boicrguignon  Building  Association,  in  which  J.  P. 
Klinges,  M.  H.  Stutzbach  and  James  W.  N.  Newhn,  Esqs.,  were 
counsel  for  the  association. 

[Leg.  Int.,  Vol.  38,  p.  423.] 

In  the  matter  of  the  Application  for  a  Charter  by  the  Mutual 
Aid  Association  of  North  America  for  Unmarried  Persons. 

The  conrts  will  not  grant  a  charter  for  a  marriage  association. 
40  Vol.  16 
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Opinion  delivered  September y  1881,  by 

Hendeuson,  J. — Tills  is  an  application  for  a  charter  of  incorpora- 
tion of  a  mutual  aid  association  of  unmarried  persons  under  the 
provisions  of  the  act  of  29th  of  April,  1874,  by  the  name  of  the 
"  Mutual  Aid  Association  of  Nortli  America  for  Unmarried  Persons." 
The  avowed  object  of  the  association  is  to  issue  certificates  of  mem- 
bership in  certain  specified  amounts,  and  to  pay  parties  for  whose 
benefit  the  certificates  are  made  from  a  fund  to  be  raised  in  each 
case  of  marriage  by  an  assessment  of  the  members.  It  has  no 
capital  stock.  Due  proof  has  been  made  of  the  publication  of  the 
notice  of  this  application ;  and  it  is  now  our  duty  to  peruse  and 
examine  it,  and  if  in  proper  form,  and  within  the  purposes  named 
in  the  first  class  specified,  and  shall  appear  lawful  and  not  injurious 
to  the  community,  to  approve  of  the  same. 

By  the  act  referred  to  corporations  are  divided  into  two  classes : 
corporations  "  not  for  profit  and  "  corporations  for  profit."  A  law 
judge  is  authorized  to  grant  charters  to  corporations  of  the  first 
class.  These  are  again  designated  or  described  according  to  the 
purpose  or  object  of  the  society.  We  find,  among  others,  that  the 
ninth  clause  of  the  third  paragraph  of  section  2  of  said  act  provides 
that  corporations  may  be  formed  for  '*  the  maintenance  of  a  society 
for  beneficial  or  productive  purposes  to  its  members  from  funds 
collected  therein.'^    We  propose  to  inquire : 

1.  Is  the  purpose  of  this  society  beneficial  or  protective  to  its 
members?  The  object  is  distinctly  announced.  The  machinery 
may  or  may  not  be  expensive.  If  it  is — whilst  it  may  be  a  source 
of  profit  to  the  officers — at  least  compensatory — it  may  become  a 
burden  to  the  members,  and  thus  prevent  the  purpase  of  the  organ- 
ization, and  defeat  the  true  intent  and  meaning  of  the  law.  If  we 
group  together  the  different  kinds  of  "  corporations  not  for  profit," 
we  find  that  one  general  expression  of  equality  of  participation,  or 
of  benevolent  or  philanthropic  design,  i>ervades  them  all.  It  is 
true,  as  argued,  that  if  these  associations  are  run  in  the  interest  of 
a  few  officers,  whose  salaries  or  commissions  depend  upon  assess- 
ments upon  the  members,  this  is  an  abitse  of  the  privilege  granted, 
and  ought  not  to  influence  the  judgment  against  the  "  purpose  "  of 
the  association.  We  do  not  therefore  anticipate  any  such  result. 
We  incline  rather  to  the  opinion  that  the  principle  of  these  associa- 
tions is  foreign  to  any  beneficent  purpose,  and  if  worked  out  to  a 
practical  result  we  fail  to  discover  any  beneficial  or  protective 
feature.  Beneficial  associations  had  their  origin  in  the  benevolent 
purpose  of  giving  assistance  or  protection  to  persons  in  cnses  of 
want,  of  sickness,  of  suffering,  or  of  misfortune — ^to  those  who  re- 
quire it,  and  to  those  who  were  unable  to  help  themselves,  and  in 
cases  of  death  to  provide  for  funeral  expenses.  Such  is  not  the 
design  here.  It  may  be  purely  speculative.  Tlie  certificate  of 
membership  promises  to  tne  holder  a  specified  amount  upon  mar- 
riage, without  reference  to  the  wants  or  necessities  of  the  member, 
neither  marked  nor  qualified  by  any  benevolent,  charitable  or 
protective  purpose.  Beneficial  and  protective  associations  are  clearly 
defined  in  their  operations,  and  are  well  known  to  the  professional 
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men  and  understood  by  the  laymea.  Unless  a  "  marriage  associa- 
tion "  comes  within  the  class  of  beneficial  or  protective  associations 
we  are  witliout  power  in  the  premises.  The  language  of  the  9th 
clause  of  section  2  of  said  act  is  very  general,  it  is  true,  but  for  this 
reason  we  should  closely  scan  the  specific  purpose  of  the  associa- 
tion if  it  comes  within  the  purview  of  the  act  We  cannot  find 
that  the  charter  asked  for  comes  "within  the  purpose  named  in  the 
first  class,"  specified  in  said  act,  and  thererore  we  have  not  the 
power  to  grant  it. 

2.  W^e  are  constrained  by  another  consideration  to  withhold  our 
approval  of  this  charter.  By  the  third  section  of  the  act  it  is 
made  the  duty  of  the  judge  to  peruse  the  charter,  and  if  it  is  found 
to  be  lawful,  and  **  not  injurious  to  the  commnnity,^^  to  approve  the 
same.  We  have  given  the  purpose  and  design  of  these  associations, 
and  those  of  a  similar  character,  our  serious  consideration,  ana 
especially  those  out  of  which  speculative  life  insurance  has  arisen, 
which  is  near  akin  to  the  moving  principle  of  "  marriage  associa- 
tions " — in  the  one  case  the  holder  of  the  certificate  realizes  upon 
his  investment  or  risk  at  the  death  of  the  subject,  in  the  other  at 
the  time  of  marriage.  There  is  a  temptation  here — there  may  be 
a  victim  in  either  case.  We  are  not  satisfied  that  these  associations 
are  not  injurious  to  the  community.  They  are  not  calculated  to 
inspire  confidence  in  the  marriage  relation.  Its  purity  is  the  rock 
be(l  of  society.  Neither  the  welfare  of  the  State  or  the  community 
demand  any  such  benefit  or  encouragement  as  is  here  sought  to 
be  given  to  the  individual.  It  does  not  add  to  but  takes  away  from 
the  sanctity  of  an  holy  ordinance.  As  a  civil  contract  the  highest 
consideration  should  be  mutual  love  and  affection.  It  is  degraded 
by  any  other,  and  the  idea  of  mutual  benefit  and  protection  in  the 
mode*  prescribed  by  certificates  of  membership  and  assessments 
xipon  the  members  is,  in  our  opinion,  altogether  chimerical — no 
practical  or  beneficial  result  can  flow  from  it.  A  premium  upon 
marriage  may  be  the  price  of  virtue.  Neither  the  wants  of  the 
community,  the  good  of  society,  or  the  welfare  of  the  individual, 
require  any  such  organizations.  On  the  contrary,  we  believe 
that  in  the  end  they  will  prove  subversive  of  virtue  And  good 
morals. 

The  application  is  not  approved. 


Court  of  Common  Jplcaa  of  Delaware  Cotrntg. 

[Leg.  Int.,  Vol.  38,  p.  65.] 

Delaware  County  vs.  E.  I.  Dupont  de  Nemours  &  Co. 

1.  Commission  merchants,  having  storehouses  in  oth^r  counties,  from  which  annual 

sales  are  made  not  exceedin]?  $oO,  and  only  to  accommodate  neighboring  residents, 
are  not  exempt  from  mercantile  taxes  in  tlie  county  where  the  storehouse  is 
located. 

2.  The  proviso  to  the  10th  section  of  the  act  of  1841,  exempting  from  taxation  venilors 
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whose  annual  sales  do  not  exceed  $1,000,  only  applies  to  sach  as  combine  the  sale 

of  general  merchandise  with  wines  and  Jiquors,  for  the  sale  of  which  they  are 

already  licensed. 
8.  The  act  of  April  9,  1870,  P.  L.  59,  exempting  from  license  manvfacturerM  and 

mechanict  who  sell  goods  other  than  their  own  make  not  exceeding  $500  per  an* 

num,  does  not  apply  to  general  vendors. 
4.  All  vendors  whose  annual  sales  do  not  exceed  $5,000  should  be  rated  in  the  lowest 

class. 

Appeal  from  mercantile  appraisement  Opinion  delivered  Fdh 
ruanjl,  1881,  by 

Clayton,  J. — E.  I.  Dupont  de  Nemours  &  Co.  are  manufacturers 
of  powder  in  the  State  of  Delaware,  and  are  the  owners  of  a  mag- 
azine on  the  Island  Road  in  Delaware  county,  built  by  them  for  the 
storage  of  powder  consigned  by  them  to  their  commission  mer- 
chants in  Philadelphia.  The  appellants  sell  no  powder  in  Pennsyl- 
vania except  through  commission  merchants,  who  pay  all  mercantile 
taxes  duly  iissessed  on  their  several  sales.  Their  sole  agents  and 
commission  merchants  for  the  sale  of  all  powder  stored  at  said 
magazine  ai*e  Shoemaker,  Voute  &  Birch,  whose  place  of  business 
is  at  126  South  Delaware  Avenue,  Philadelphia.  Said  commission 
merchants  are  rated  and  classed  by  the  amount  of  their  sales,  in- 
cluding all  powder  sold  and  delivered  from  their  magazine. 

The  evidence  also  shows  that  said  Shoemaker,  Voute  it  Birch 
have  exclusive  charge  of  the  sale  of  all  powder  in  said  magazine, 
and  all  money  received  from  any  sale  is  first  received  by  them.  All 
powder  received  at  the  magazine  is  invoiced  and  charged  to  them, 
and  any  sales  made  from  said  magazine  must  be  accounted  for  to 
said  firm.  The  magazine  keeper  is  their  agent,  and  is  pennitted  by 
them,  from  time  to  time,  to  make  small  sales,  at  retail,  directlv  from 
the  magazine  for  the  accommodation  of  persons  residing  in  the  im- 
mediate neighborhood.  The  total  sales  directly  from  the  magazine 
do  not  exceed  fifty  dollars  during  the  year. 

Under  the  above  stated  facts,  the  mercantile  appraiser  for  Dela- 
ware county  has  assessed  the  appellants  as  vendors  of  merchandise 
in  class  11,  and  fixed  the  amount  of  license  to  be  paid  by  them  at 
fifteen  dollars. 

From  this  assessment  and  classification  this  appeal  has  been 
taken.    The  facts  presented  raise  the  questions — 

1.  Whether,  under  the  act  of  May  4, 1841,  any  license  is  required 
where  the  annual  sales  do  not  exceed  $1,000. 

2.  Whether  the  classification  is  not  too  high. 

3.  Whether  the  assessment  should  not  be  made  against  the  com- 
mission merchants.  Shoemaker,  Voute  &  Birch,  instead  of  the  ap- 
pellants. 

The  foundation  of  our  system  of  mercantile  taxation  is  the  act 
of  May  4,  1841,  P.  L.  307.  The  10th  section  provides  a  system  of 
classification  from  one  to  fourteen.  Class  fourteen  includes  all 
sales  in  amount  less  than  $5,000  per  year,  and  fixes  the  rate  of 
license  at  seven  dollars.  To  properly  comprehend  the  act  it  must 
be  read  as  a  whole.  The  original  act  is  not  divided  into  sections  as 
found  in  Purdon's  Digest.  At  the  end  of  section  10  we  find  the 
following  proviso:    "That  no  person  whose  annual  sales  do  not 
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exceed  SI, 000  .  .  .  nor  any  importer  of  foreign  goods,  wares  and 
merchandise,  who  may  vend  or  dispose  of  the  same  in  the  original 
packages  as  imported,  nor  any  person  who  may  vend  or  dispose  of 
articles  of  his  own  growth,  produce  or  manufacture,  shall  be  re- 
quired to  take  out  a  license  under  this  act" 

This  proviso  of  the  act  was  modified  by  the  act  of  22d  of  April, 
1846,  P.  L.  489,  requiring  all  persons  who  should  keep  a  store  or 
warehouse  away  from  their  manufactory,  for  the  sale  of  domestic 
goods,  though  of  their  own  manufacture,  etc.,  to  be  classed  and  pay 
the  same  license  as  dealers  in  foreign  merchandise.  I  can  find  no 
8ul>8equent  act  repealing  the  foregoing  proviso.  By  the  evidence  be- 
fore the  court  the  amount  of  sales  in  this  case  does  not  exceed  fifty 
dollars.  If,  therefore,  the  proviso  applies  to  ordinary  sales  of 
merchandise  the  appellants  are  not  taxable. 

Were  it  not  for  the  ruling  of  the  Supreme  Court  in  the  very  im- 
perfectly reported  case  of  Oebome  vs.  Holmes^  9  Barr,  333,  there 
might  be  grave  doubts  whether  any  license  is  necessary  where  the 
annual  Siiles  are  less  than  $1,000;  nor  am  I  sure  that  that  case 
decides  the  contrary.  The  defendant  in  that  case  was  a  manufac- 
turer of  hats  and  caps,  and  also  sold  other  articles  of  domestic 
manufacture,  not  manufactured  by  him  or  at  his  shop,  to  an 
amount  less  than  $1,000.  The  court  below  gave  judgment  against 
him.  The  case  depended  upon  the  construction  of  the  proviso  of 
the  act  of  1841  above  recited.  The  Supreme  Court,  in  an  opinion 
of  less  than  three  lines,  affirmed  the  judgment  on  the  opinion  of 
the  judge  below,  but  the  reporter  has  not  given  us  that  opinion, 
nor  can  it  now  be  had.  I  have  caused  the  records  of  the  Supreme 
Court  and  the  court  below  to  be  diligently  searched  for  the  opinion, 
but  it  appears  to  have  been  taken  from  the  oflSce  and  never  re- 
turned. 

The  case,  however,  would  seem  to  be  decisive  of  the  first  ques- 
tion raised  in  this  case.  I  suppose  the  court  must  have  held  that 
the  proviso  referred  only  to  vendors  of  wines  and  liquors  in  con- 
nection with  other  articles.  The  act  of  April  9, 1870,  exempting 
from  tax,  manufacturers  and  mechanics  who  sell  goods  other  than 
their  own  manufacture,  not  exceeding  in  value  $500  per  annum, 
would  seem  to  be  a  modification  of  the  law  as  announced  by  the 
Supreme  Court,  in  Osborne  vs.  Holmes^  so  far  as  manufacturers  and 
mechanics  are  concerned,  but  not  as  to  other  vendors. 

Coming  then  to  the  second  question,  is  not  the  classification 
under  the  evidence  too  high  ? 

Granting  that  the  sale  of  powder  from  a  magazine  is  a  vending 
of  merchandise  from  a  warehouse  in  this  countv,  the  evidence 
clearly  shows  that  the  sales  did  not  exceed  fifty  dollars  per  vear. 
This  would  place  the  sales  under  the  lowest  class,  or  class  14,  the 
license  fee  for  which  is  seven  dollars.  In  the  classification,  then,  I 
am  of  opinion  there  wjis  a  clear  mistake  b^  the  appraisers,  which, 
however,  so  far  as  this  case  is  concerned,  is  unimportant,  as  I  am 
of  opinion  that  the  tax  has  been  claimed  from  the  wrong  persons 
— the  manufacturers,  instead  of  the  commission  merchants.  If  I 
am  correct  in  my  statement  of  the  fiicts — that  is  to  say,  if  the 
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magazine  is  the  storehouse  of  Shoemaker,  Voute  &  Birch,  and 
under  their  charge  and  control,  and  if  it  is  true,  as  testified  to  by 
David  Birch,  that  they  have  the  exchisive  charge  of  all  powder 
from  the  magazine,  then  they,  and  not  E.  I.  Dupont  de  Nemoui-s  & 
Co.,  are  the  proper  persons  to  take  out  the  license  and  pay  the  tax. 
The  evidence  as  to  who  appoints,  and  under  whose  control  the 
keeper  of  the  magazine  is,  is  not  very  clear.  I  take  it  for  granted 
he  is  employed  by  the  firm  of  Shoemaker,  Voute  &  Co.  Commis- 
sion merchants  do  not  charge  to  their  consignors  their  license  fees  ; 
such  fees  are  paid  out  of  their  commissions,  just  as  rent  and  hire 
of  employes  are  so  paid.  They  cannot,  therefore,  be  considered  as 
agents  for  the  manufacturers  in  the  sense  contended  for  by  the 
counisel  for  the  county.  The  license  should  therefore  be  tiiken  out, 
not  by  the  manufacturers  who  consigned  the  goods  to  the  commis- 
sion merchants,  but  by  the  latter  alone. 

To  sum  up  my  conclusions:  I  am  of  opinion  that  vendors  of 
merchandise,  who  set  up  business  and  compete  with  licensed 
merchants  in  Delaware  county,  must  take  out  a  proper  license  for 
such  sales,  whether  they  amount  annually  to  the  sum  of  81,000  or 
any  less  sum.  That  the  proviso  to  the  act  of  1841,  under  the  rul- 
ing of  the  Supreme  Court  in  Osborne  vs.  Holmes,  does  not  apply  to 
ordinary  dealers,  but  only  to  such  that  combine  the  sale  of  general 
merchandise  with  the  sale  of  wines  and  liquors  for  which  they  have 
already  been  licensed. 

I  am  also  of  opinion  that  the  sales  from  the  magazine  are  unlaw- 
ful, without  the  payment  of  the  tax  commensurate  with  the  amount 
of  sales  as  classified  under  the  act  of  1841,  which,  in  the  present 
case,  should  be  the  14th  class,  for  which  the  tax  is  seven  dollars. 

Under  the  evidence,  I  do  not  think  the  appellants  are  liable  to 
any  tax.  The  tax  must  be  assessed  against  and  the  license  taken 
out  by  the  commission  merchants  under  whose  charge  the  magazine 
is,  and  for  whom  the  sales  are  made. 

As  the  tax  in  this  case  has  been  assessed  against  the  manu- 
facturers, their  appeal  must  be  sustained. 

John  S,  Gerhard  and  A.  Lewis  Smith,  Esqs.,  for  the  appeal. 

G,  C,  Howard,  Esq.,  for  Delaware  county. 


€ourt  of  Common  JJleoa  of  Soxtet  Counts. 

[Leg.  Int.,  Vol.  88,  p.  24.] 

Wm.  Laurence,  Treasurer,  to  use  of  John  and  Thomas  Wilkinson, 
vs.  The  Woodland  Oil  Company,  Limited.* 

1.  The  treasurer's  deed  gives  but  an  inchoate  tide  to  land,  and  the  owner  or  his  agents 

may  enter  ii()on  the  land  and  cut  the  timber  before  the  two  years  allowed  for  re- 
demption have  expired. 

2.  The  surplus  bond  must  be  given  within  the  two  years  or  no  title  accrues  to  tha 

•  Affirmed  by  the  Supreme  Courts  39  Leg.  IntelL  199. 
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purchaser.    Where  the  sale  was  in  June,  1878,  no  surplus  bond  was  given  untiV 
March  16,  1880,  between  which  dates  lar^e  quantities  of  timber  were  cut  olf. 
Hddy  that  the  land-owners  could  collect  the  8ur|du8  bond  notwithstanding. 

The  Wilkinsons  were  owners  of  No.  5,136,  420  acres,  in  June, 
1878,  when  the  same  was  sold  by  the  treasurer  to  the  defendants, 
they  giving  a  surplus  bond  in  $1,315,  bearing  date  Mjireh  16,  1880.- 
The  same  was  entered  and  execution  issued  to  collect  the  amount 
of  the  same.  On  September  27,  defendants  by  their  attorneys 
stayed  proceedings,  and  in  open  court  ol)Uiined,  on  motion,  a  rule 
to  show  cause  why  the  judgment  should  not  be  opened. 

Depositions  were  taken  showing  quite  an  amount  of  timber  had 
been  cut  on  said  land  between  the  date  of  the  treasurer's  sale  and 
the  date  of  the  giving  of  the  surplus  bond. 

Measrs.  Brown  &  BaU^  for  the  rule. 

Me^tsrs.  Reid  <t  Irwin^  contra,  cited  ShalemiUei'  vs.  McCarty^  5  P.  F, 
Smith,  186,  and  a  Mss.  case  in  Cameron  county,  by  Judge  Williams, 
in  whicii  one  Miserau  was  plaintiff. 

Opinion  delivered  December  27,  1880,  by 

Wetmore,  J. — That  a  purchaser  at  a  tax-sale  took  no  title  at  the 
time,  but  had  only  an  inchoate  title,  said  purchaser  having  no  rights 
over  the  land  until  the  expiration  of  the  term  for  redemption.  That 
there  was  a  dearth  of  authorities  in  a  case  of  this  kind  in  this  State, 
but  that  the  land-owners  did  not  lose  their  title  for  any  purpose  cer- 
tainly until  a  bond  was  given,  and  for  all  purposes  only  lost  theic 
title  after  the  two  years  were  expired  allowed  oy  law  for  equity  of 
redemption.  That  the  real  owner  might  enter  and  cut  the  timber 
within  the  two  years,  and  if  the  land  was  thus  reduced  in  value 
compel  the  unlucky  purchaser  to  lose,  and  also  collect  the  bond, 
under  all  circumstances  of  the  case. 

Rule  discharged. 


dourt  of  Common  pUos  of  <&vttnt  (JTounta 

[Leg.  Int.,  Vol.  38,  p.  216.] 

Caroline  Hook  et  aL  vs.  Jesse  Hook. 

An  action  of  ejectment  was  brought  in  August  term,  1848 ;  in  September,  1849,  the 

case  WAS  at  isnue ;  on  November  18,  1853,  u  rule  to  take  depositions  was  granted. 

The  case  then  rested  until  October,  1879,  when  the  present  rule  to  substitute  Lazear* 

as  defendant  was  taken. 
Held,  that  the  plaintiff  by  his  laches  and  the  len^h  of  time  elapsed  should  be  pre- 

sumed  to  have  abandoned  his  suit,  and  the  substitution  was  refused. 
The  record  in  a  case  like  this  would  not  be  notice,  for  Lazear  might  fairly  have 

concluded  from  an  inspection  of  the  record  that  plaintiff  had  abandoned  his  action. 

Sur  rule  to  show  cause,  etc.     Opinion  delivered  May  5,  1881,  by 
W11.SON,  P.  J. — This  suit  was  brought  to  August  term,  1848.    On 
9th  of  February,  1849,  an  award  of  arbitrators  was  filed,  finding 
"  no  cause  of  action."    On  27th  of  February,  1849,  an  ai)])eal  was 


Digiti 


zed  by  Google 


632  PHILADELPHIA  REPORTS. 

taken  by  plaintiffs.  In  September,  1849,  the  case  was  put  at  issue, 
and  the  case  was  put  on  the  trial  at  different  courts  up  to  October 
6, 1853.  On  18th  of  November,  1853,  the  plaintiffs  entered  a  rule 
to  take  depositions,  and  the  rule  issued.  After  this  nothing  appears, 
from  the  aocket,  to  have  been  done  until  the  12th  of  June,  1867, 
when  the  plaintiffs  entered  a  rule  on  defendant  to  file  an  "  abstract 
of  title,"  etc.  This  rule  was  issued,  but  not  served.  There  the  case 
rested  until  October  13,  1879,  when  a  rule  to  show  cause  why 
Thomas  C.  Lazear  should  not  be  substituted  as  party  next  in  inter- 
est— the  defendant  being  dead — was  granted  by  the  court  To  this 
rule  T.  C.  Lazear  filed  an  answer,  setting  up,  in  substance, ^r«^  that 
he  is  not  the  person  next  in  interest  under  the  act  of  13th  of  April, 
1807 ;  and  second,  that  further  proceedings  in  the  case  ought  to  be 
stayed,  owing  to  the  great  lapse  of  time  since  the  bringing  of  the 
suit  and  the  taking  of  the  present  rule ;  in  other  words,  tliat  the 
plaintiffs,  by  failing  to  move  since  November,  1853,  are  presumed 
to  have  abandoned  their  suit. 

As  to  the  first  position  taken  by  the  respondent :  It  appears,  from 
the  answer  of  T.  C.  Lazear,  that  he  purchased  the  land  in  dispute 
in  1877,  at  a  sale  made  by  an  order  of  the  Court  of  Common  Pleas 
of  Greene  county,  Pa.,  granted  to  the  assignees  for  the  benefit  of 
creditors,  to  whom  the  defendant,  Jesse  Hook,  had  assigned  said 
land  in  1875. 

From  the  testimony  of  J.  B.  Hook  it  appears  that  Jesse  Hook 
died  in  November,  1878. 

We  are  not  aware  of  any  case  in  which  it  has  been  determined 
what  is  meant  by  the  phrase  "  next  in  interest,"  as  used  in  the  act 
of  1807.  It  is  true  there  are  several  reported  cases  involving  the 
substitution  of  persons  as  parties  to  actions,  but  in  neither  of  them 
is  there  a  construction  given  to  the  words  we  have  quoted,  each  case 
seeming  to  depend  on  its  peculiar  facts. 

Under  the  facts  in  this  case,  we  are  of  the  opinion  that  Mr.  Lazear 
is  the  "  person  next  in  interest,"  and  that  he  may  be  compelled  to 
become  the  party  defendant  at  the  instance  of  the  plaintiffs,  unless 
the  plaintiffs  have  lost  their  day  in  court  by  their  delay  and  negli- 
gence. Tiie  assignees  were  but  the  agents  of  Jesse  Hook  to  convert 
his  property  into  money,  and  apply  the  money  to  the  payment  of 
his  debts.  So  that,  in  purchasing  from  the  assignees,  Mr.  Lazear, 
in  effect,  bought  from  Jesse  Hook.  The  fact  that  the  court  granted 
an  oi'der  to  sell  the  lands  of  Jesse  Hook,  divested  of  liens,  does  not 
alter  Mr.  Lazear's  position ;  he  still  remains  the  person  following 
Jesse  Hook  in  the  possession  of  the  land  in  suit  under  a  title  de- 
rived from  Jesse  Hook. 

The  second  position  taken  by  the  respondent  amounts  to  a  motion 
to  stay  further  proceedings  in  the  case.  In  Morford  vs.  Cook,  12 
Harris,  92,  Judge  Black  intimates  that  a  defendant  might  "  take 
advantage  of  a  plaintiff's  long  delay,  and  make  a  demand  upon  the 
court  to  strike  the  case  off  as  abandoned."  And  in  Hemphill  vs. 
McQimnns,  12  Harris,  367,  it  is  said  by  the  same  judge,  that  "a  very 
Jong  delay,  after  the  issuing  of  a  summons,  may  sometimes  be  taken 
^  evidence  that  the  cause  has  been  abandoned ;  and  in  an  aban- 
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doned  cause,  if  a  defendant  would  refuse  to  plead,  the  court  might 
refuse  to  compel  him.  But  he  gives  up  that  advantage  when  he 
goes  to  issue  and  to  trial."  From  these  cases  we  may  well  infer 
that  when  the  plaintiff  suffers  a  long  time  to  elapse  without  doing 
anything  towards  the  prosecution  of  his  suit,  the  defendant  may 
move  the  court  to  strike  off  the  case  as  abandoned,  or  may  claini 
the  protection  of  the  court  when  he  refuses  to  plead.  Mr.Lazear, 
not  yet  being  a  party  in  court,  cannot  move  to  strike  off  this  cnste ; 
but,  as  it  is  sought  to  bring  him  in,  he  may  claim  the  benefit  of  the 
principle  laid  down  in  the  cases  referred  to  and  ask  the  court  to 
refrain  from  compelling  him  to  become  the  party  defendant,  on  the 
ground  that  the  plaintiffs  are  seeking  to  revive  a  suit  that  had  been 
abandoned.  In  Huffman  vs.  Stlger^  1  Pitts.  Reports,  185,  the  plain- 
tiff died  shortly  after  bringing  suit,  and  some  twenty-six  years  after- 
wards his  heirs  asked  to  be  substituted  as  parties  plaintiff,  but  the 
court  refused  to  allow  them  to  become  parties  to  the  action,  basing 
their  decision  on  a  rule  of  court  The  case  went  to  tl.e  Supreme 
Court,  and  it  was  there  held  that  the  court  below  acted  correctly, 
independent  of  the  rule  of  court;  that,  owing  to  the  great  delay  in 
makmg  the  application  to  become  parties  to  the  suit,  it  ought  to  be 
presumed  that  the  heirs  had  abandoned  the  cause.  We  are  of  the 
opinion,  therefore,  that  Mr.  Litzear  has  a  right  to  wquest  the  court 
to  refuse  to  make  him  a  party  in  this  suit  on  account  of  the  great 
delay  on  the  part  of  the  plaintiffs  in  prosecuting  their  action;  and 
that  his  request  ought  to  be  granted  if  the  facts  warrant  the  court 
in  treating  the  case  as  having  been  abandoned  by  the  plaintiffs. 

In  the  former  argument  of  this  matter,  the  opinion  of  the  court 
was  filed,  in  which  we  said,  **  the  only  objection  that  seems  to  be 
made  by  T.  C.  I-iazear,  E^q.,  to  the  rule  on  him  to  show  cause  why 
he  should  not  be  substituted  as  party  defendant,  is,  that,  owing  to 
the  lapse  of  time  since  said   suit  was  brought,  the  plaintiffs  are 

E resumed  to  have  abandoned  their  action.  This  objection  would 
e  well  taken  if  nothing  had  been  done  in  the  cause  since  18th  of 
November,  1853,  when  plaintiffs  took  a  rule  to  take  depositions. 
But  it  appears  from  the  record  that,  on  the  1st  of  May,  1867,  the 
plaintiffs  had  a  rule  issued  on  the  defendant  to  file  an  abstract  of 
title,  etc.,  which  rule  was  served  on  R.  VV.  Downey,  Esq.,  attorney 
for  defendant,  on  the  4th  of  May,  1867.     We  think  this  act  of  the 

f)la]ntiffs  was  sufficient  to  let  the  defendant  know  that  the  action 
lad  not  been  abandoned."  After  that  opinion  was  filed,  it  was 
discovered  that  the  plaintiff's  attorney  (no  doubt  by  mistake)  had 
handed  to  the  court  a  rule  to  file  an  abstract  of  title,  etc.,  in  another 
case,  in  which  Jesse  Hook  was  the  defendant,  and  that  the  court 
had  been  misled  in  finding  that  the  rule  entered  in  this  case  had 
been  served  on  defendant's  attorney.  Upon  being  informed  of  this 
mistake,  we  granted  Mr.  Lazear  a  rehearing  on  the  rule  to  show 
cause,  etc.  As  the  record  is  now  presented  to  the  court,  we  regard 
the  entering  of  the  rule  in  1867  as  a  futile  act  on  the  part  of  the 

Slaintiffs;  for,  not  being  served  on  the  defendant  or  his  attorney,  it 
id  not  "let  the  defendant  know  that  the  action  had  not  been  aban- 
doned."   Throwing  out  of  consideration,  therefore,  the  rule  issued 
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in  1867,  we  have  the  plaintiffs  remaining  quiet  for  a  period  of  nearly 
twenty-six  years,  from  November,  1853,  to  October,  1879.     No  ex- 

Elanation  has  been  made  or  excuse  offered  for  this  long  delay,  either 
y  the  plaintiflfe  or  by  their  attorney,  who  was  their  guardian,  and 
who  brouglit  the  suit.  It  seems  strange  that,  after  waiting  so  long, 
the  plaintiffs  should,  now  that  the  defendant  is  dead,  become  so 
desirous  of  having  their  case  put  in  proper  shape  for  triaL  From 
the  time  the  suit  was  begun,  down  to  the  year  1875,  the  defendant 
remained  in  the  possession  of  the  premises  in  dispute,  just  as  he 
had  done  for  the  preceding  twenty  years.  The  trial  befuie  arbitra- 
tors had  resulted  favorably  to  him ;  the  plaintiffs  had  arrived  at  an 
age  when  they  could  act  for  themselves,  and  had  moved  to  the 
West,  pnying  no  attention  to  their  suit,  and  leaving  no  one  behind 
them  wlio  thought  it  worth  while  to  look  after  their  interests  as 
involved  in  the  controversy  with  Jesse  Hook. 

As  the  matter  is  now  presented  to  the  court,  the  only  satisfactory 
conclusion  at  which  we  can  arrive  as  to  the  conduct  of  the  plain- 
tiffs is  that  they  had  abandoned  their  cause,  and  did  not  intend  to 
prosecute  it  any  further;  and  if  Jesse  Hook  was  alive  and  now  in 
court,  demanding  to  have  the  case  stricken  off  as  abandoned,  his 
demand  would  be  granted.  Holding,  then,  as  we  do,  that  it  would 
be  our  duty  to  stay  further  proceedings  in  the  case  at  the  instance 
of  a  party  in  court,  we  think  there  is  a  still  stronger  obligation  on 
us  to  interpose,  when  we  find  the  plaintiffs  are  trying,  after  this 
long  delay,  to  bring  a  stranger  into  court  in  order  that  they  may 
carry  on  a  "  stale  "  suit  Mr.  La^ear  bought  the  proj)erty  in  dis-- 
pute  at  a  public  sale,  at  which  no'  notice  of  the  claim  of  tiie  plain- 
tiffs was  given,  and  he  paid  therefor  a  valuable  consideration.  But 
it  may  be  said  that,  as  he  purchased  pendente  lite^  he  is  charge- 
able with  constructive  notice  of  the  claim  of  the  plaintiffs,  and  that 
he  made  his  purchase  subject  to  the  result  of  the  suit.  Such  is  the 
rule,  we  admit,  but,  under  the  circumstances  of  this  case,  the  rule 
must  be  applied  subject  to  the  same  qualifications  that  it  would  be  in 
a  proceeding  in  equity,  namely,  "  that  it  is  essential  to  the  operation 
of  a  lis  pendens  as  notice  that  it  should  be  diligently  prosecuted ; 
and  a  complainant  who  suffers  the  proceeding  to  lie  dormant  for  an 
unreasonable  length  of  time  will  not  be  aided  by  the  chancellor 
against  a  purchaser  whom  he  has  contributed  to  mislead  by  his 
laches."  (See  Leading  Cases  in  Equity,  Vol.  2,  p.  198.)  Even  if  Mr. 
Lazear  had  searched  the  dockets  to  see  if  there  was  any  pending 
action  of  ejectment  against  Jesse  Hook  he  might  have  very  fairly 
and  justly  concluded  from  what  he  saw  in  the  record  of  this  case, 
that  the  plaintiffs  had  long  since  given  up  and  abandoned  this 
action. 

Being  of  the  opinion  that  the  plaintiffs  ought  not  to  be  aided  in 
their  effort  to  renew  their  contest  after  such  a  very  long  delay,  the 
rule  to  show  cause  why  T.  C.  Lazear,  Esq.,  should  not  be  substituted 
as  party  defendant  must  be  discharged. 

And  now.  May  5,  1881,  it  is  ordered  and  directed  that  the  order 
of  court,  made  on  October  4, 1880,  making  absolute  the  rule  to  show 
cause  why  T.  C.  Lazear  should  not  be  substituted  as  party  defend- 
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ant,  be,  and  the  same  is,  hereb3r  revoked  and  set  aside,  and  it  is 
now  ordered  and  directed  that  said  rule  be  discharged. 


€owct  of  Common  jpltos  of  CackaoKimui  €oants« 

[Leg.  Int.,  Vol.  38,  p.  393.] 

•  Evans  vs.  Ives. 

Plaintiff  entered  his  rule  to  arbitrate.  Upon  the  day  fixed  for  choosing  arbitrators 
the  defendant  failed  to  appear,  although  notice  hadf  been  served  iif>on  him  as  the 
law  required  ;  whereupon  the  prothonotary  fixed  the  nun)l>er  of  arbitrators  at  three, 
and  named  a  single  woman  as  one.  A  fter  the  service  of  the  second  rule,  two  of  the 
arbitrators  met,  but  the  female  arbitrator  failed  to  appear,  whereupon  the  arbitra- 
tors appointed  a  married  woman  in  her  place.  The  case  then  proceeded  to  an  award 
in  fiEivor  of  the  plaintiff,  whereupon  the  defendant  moved  to  i<et  aside  the  award  be- 
cause of  the  appointment  of  a  married  or  single  woman  as  arbitrator.    Nrldt 

First,  That  there  is  nothin;^  in  the  act  of  183d  which  prevents  a  married  or  single 
woman  from  being  an  arbitrator.    And, 

Second,  That  accordingly  the  rule  must  be  discharged. 

Rule  to  set  aside  award  on  case  stated. 

This  was  an  equitable  ejectment  to  enforce  specific  performance 
of  a  contract  for  the  sale  of  a  tract  of  land,  on  which  there  was  a 
balance  of  purchase-money  due  the  plaintiff.  There  were  no  ma- 
terial facts  in  dispute,  and  the  whole  interest  in  the  case  centres  in 
the  fact  that  a  married  won)an  sat  as  an  arbitrator  and  concurred 
with  another  arbitrator  in  the  award  for  plaintiff,  while  the  third 
arbitrator  dissented  and  refused  to  sign  the  award. 

A  rule  was  tiiken  by  defendant  to  show  cause  why  the  award 
should  not  be  set  aside,  and  a  case  was  stated  for  the  opinion  of  the 
court.  The  facts  are  suflBciently  set  forth  in  the  opinion  and  need 
not  be  repeated. 

The  Question  decided  in  this  case  is  a  novel  and  interesting  one. 
and  will  no  doubt  attract  the  attention  of  the  bench  and  bar  far  ana 
wide,  for  it  seems  never  before  to  have  been  decided  in  this  State, 
and,  so  far  as  we  know,  in  the  United  States,  whether  a  woman, 
married  or  single,  could  act  as  an  arbitrator,  under  a  compulsory 
arbitration  law. 

The  decision  arrived  at  in  this  case  shows  that  the  judiciary  is 
not  to  be  surpassed  by  the  legislature  in  extending  the  scope  of 
woman's  usefulness,  where  precedent  and  analogy  give  warrant  for 
a  legal  interpretation  in  her  favor. 

A.  D.  Dean,  Esq.,  for  plaintiff.— The  act  of  16th  June,  1836,  no- 
where says  that  men  shall  act  as  arbitrators.  The  word  person  is 
used  throughout  the  statute  when  speaking  of  arbitrators.  There  is 
no  disqualification  by  reason  of  race  or  sex,  ' 

In  the  absence  of  one  party  at  the  time  of  choosing  arbitrators, 
the  prothonotary  is  authorized  to  act  for  the  absentee  and  "nomi- 
nate suitable  and  disinterested  persons  as  arbitrators : "  Purdon's 
Digest,  p.  83,  pi.  41. 

The  presumption  of  law  is  that  an  oflBcer  follows  the  law,  and  the 
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reasonable  exercise  of  his  discretion  will  not  be  interfered  with  by 
the  court:  Steele  vs.  Herrington,  1  Grant,  442;  Withers  vs.  Haines^  2 
Barr,437. 

The  legal  disqualifications  of  married  women  have  been  removed 
by  statutes  in  almost  every  case  except  where  they  remain  for  her 
own  protection. 

A  married  woman  may  be  a  trustee,  a  position  that  requires  the 
exercise  of  judgment  and  discretion:  Perry  on  Trusts,  36;  SOU  vs. 
Ruhy^  11  Casey,  373. 

She  mny  be  an  administratrix:  Gyger^s Estate^ld  P.  F.  Smith,  311. 

W.  J,  Woodward,  Esq.,  contra. 

Opinion  delivered  October  3,  1881,  by 

Handley,  p.  J. — The  novel  and  very  interesting  question  raised 
by  this  rule  was  submitted  for  our  opinion  during  the  last  sitting 
of  the  court. 

From  the  facts  agreed  upon,  it  seems  that  the  plaintiff  entered 
his  rule  to  arbitrate,  and  served  the  same  upon  the  defendant,  who 
failed  to  appear  at  the  time  and  place  fixed  for  choosing  the  arbi- 
trators, whereupon,  in  pursuance  of  the  14th  sectipn  of  the  act  of 
1836,  three  arbitrators  were  duly  appointed. 

One  of  the  arbitrators  thus  appointed  was  a  single  gentlewoman, 
by  the  name  of  Mary  Howell.  At  the  meeting  of  the  arbitrators 
Miss  Howell  failed  to  appear,  but  thereafter  proceedings  were  had, 
as  follows,  namely : 

Now,  July  1st,  1881,  John  Runk  and  E.  C.  Newcomb,  two  of  the 
arbitrators  named,  met  at  the  time  and  place  mentioned  in  the  rule; 
plaintiff  appears  by  counsel,  defendant  in  default;  due  proof  of  ser* 
vice  of  the  rule  on  Mary  Howell,  the  absent  arbitrator,  having  been 
made,  the  arbitrators  present  duly  appointed  Mrs.  Alice  M.  Winton 
arbitrator  to  act  in  the  place  and  stead  of  Miss  Mary  Howell,  the 
absent  arbitrator,  and,  the  arbitrators  having  been  duly  sworn,  due 

I)roof  of  the  service  of  this  rule  on  defendant  by  his  acceptance 
lereon  being  made,  after  hearing  plaintiflfs  proofs  and  allegations, 
do  award  in  favor  of  the  plaintiff,  etc. 

It  wius  therefore  agreed  that  if  the  court  be  of  the  opinion  that  in 
the  absence  of  the  defendant  a  woman  could  legally  be  appointed  as 
an  arbitrator,  and,  upon  her  non-appearance  at  the  meeting  of  the 
other  two  arbitrators,  her  place  could  be  supplied  by  the  appoint- 
ment of  a  married  woman  as  arbitrator,  then  the  rule  to  be  dis- 
charged, otherwise  to  be  made  absolute.  Counsel  for  the  plaintiff 
contends  that  nowhere  in  the  act  of  1836  does  it  appear  that  men 
shall  be  appointed  arbitrators,  and  hence  a  woman  may  be  an  arbi- 
trator. He  also  contends  that  the  prothonotary,  in  the  absence  of 
one  of  the  parties  at  the  time  fixed  for  choosing  arbitrators,  is  only 
required  to  nominate  a  suitable  and  disinterested  person. 

In  this  connection  he  cites  the  cases  of  WiUiera  vs.  Haines,  2  Barr, 
437.  and  Steele  vs.  Herrington,  1  Grant,  442,  to  show  that  the  pro- 
thonotiiry,  while  acting  under  his  oath  of  office,  is  presumed  to  have 
performed  his  duty  according  to  law.  He  further  contends  that  the 
defendant  does  not  allege  that  the  female  arbitrator  was  "  unsuit- 
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able  "  or  "  interested,"  nor  is  there  any  allegation  of  "  misbehavior  " 
or  "  corruption,"  or  of  "  undue  influence  "  in  procuring  the  award. 

From  all  this  it  can  be  seen  that  counsel  for  the  plaintiff  rests  his 
case  upon  the  construction  to  be  placed  upon  the  act  of  1836. 
Counsel  for  the  rule  failed  to  present  any  brief,  and  hence  the  burden 
was  placed  upon  our  shoulders  to  ascertain  whether  a  gentlewoman, 
married  or  single,  may  or  may  not  be  appointed  an  arbitrator. 

Proceedings  before  arbitrators  we  find  to  be  a  part  of  the  common 
law  of  England  for  many  centuries.  In  Fitzheroert's  Abridgement, 
page  43,  edition  of  1577,  we  find  this  subject  discussed.  The  first 
act  of  parliament  we  find  on  the  question  of  submitting  cases  to 
arbitrators  is  William  IIL,  chapter  15,  which  went  into  force  on 
the  11th  day  of  May,  1698.  In  this  statute  it  is  provided  that  con- 
troversies may  be  submitted  to  "  any  person  or  persons  "  as  arbitra- 
tors :  3  Evans'  Statutes,  360.  We  have  no  hesitation  in  saying  that 
the  framers  of  the  act  of  1836  used  the  word  "  person  ''  in  that  statute 
the  same  as  it  was  used  in  the  Statute  of  William. 

If  we  are  correct  here  then  our  road  is  clear  in  this  matter.  The 
reading  on  this  statute  is,  that  neither  natural  nor  legal  disabilities 
hinder  any  one  from  being  an  arbitrator:  1  Reading  on  the  St.  103. 

Lord  Bacon  says  that  arbitrators  are  pen«on8  indifferently  chosen 
to  determine  the  matter  in  controversy,  and  then  adds, "  that  infants, 
persons  excommunicated,  outlawed,  etc.,  may  be  arbitrators,  for 
every  person  must  use  his  own  discretion  in  the  choice  of  his 
judges : "  1  Bacon's  Abr.  317 ;  3  Viner's  Abr.  41. 

In  the  case  of  Mathew  vs.  Ollerton^  4  Mod.  226,  a  man  took  a  horse 
from  a  bishop.  The  archbishop  brought  this  action,  and  the  de- 
fendant agreed  to  submit  the  same  to  the  bishop  as  arbitrator.  The 
bishop  decided  in  his  own  favor,  whereupon  the  defendant  moved 
to  set  aside  the  award  because  the  bishop  was  interested  in  the  case. 
But  Lord  Hale  refused,  after  argument,  for  the  reason  that  the  de- 
fendant had  selected  his  judge  to  decide  his  case. 

The  defendant  in  that  case  evidently  overlooked  the  fact  that  the 
bishops  of  modern  times  make  wills,  while  the  apostles  did  not. 
Had  the  defendant  given  this  subject  the  least  thoujjht  he  certainly 
would  not  have  made  the  plaintiff  in  his  case  sole  arbitrator  to  decide 
his  case. 

The  Roman  law  expressly  provided  that  if  a  man  be  constituted 
arbitrator  in  a  dispute  to  which  he  is  a  party,  he  cannot  pronounce 
an  award:  Kyd's  Award,  71. 

The  Roman  law  in  this  respect  corresponds  with  the  fifth  para- 
graph of  the  40th  section  of  the  act  of  1836 ;  but  the  first  paragraph 
of  the  same  section  is  in  strict  accordance  with  the  decisions  at 
common  law. 

In  the  first  paragraph  of  the  40th  section  it  is  expressly  provided 
that  the  parties  may  select  any  one  person  whom  they  shall  concur 
in  choosing :  1  Purd.  Dig.  82,  §  40. 

In  West*8  Symboliography,  163,  it  is  said  that  a  married  woman 
cannot  be  an  arbitrator.  This,  however,  is  the  rule  of  the  civil  law. 
Justinian  says  that  it  is  contrary  to  the  proper  character  of  the  sex 
to  allow  women  to  intermeddle  with  the  office  of  a  jiidge :  Kyd's 
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Award,  71 ;  Wood's  Civil  Law,  327.  In  Kyd  on  Awards,  70-1,  it  is 
said  that  an  unmarried  woman  may  be  an  arbitrator.  To  sustain 
this  the  author  cites  the  Duchess  of  Suffolk  casCy  8  E.  41 ;  Br.  37. 

In  2  Petersdorffs  Abr.  129,  it  is  said  that  it  is  no  objection  to  an 
award  that  the  arbitrator  is  a  married  woman.  Gentlewomen  have 
also  held  and  exercised  judicial  authority.  Annie,  Countess  of 
Pembroke,  held  the  office  of  sheriff  of  Westmoreland,  and  exercised 
the  duties  thereof  in  person.  At  the  Assizes  of  Appleby  she  sat 
with  the  judges  on  the  oench  :  Hargr.  Co.  Lit.  326 ;  8  Bac.  Abr.  661. 
Her  right  to  sit  upon  the  bench  as  a  judge  will  be  fully  understood 
when  it  is  borne  in  mind  the  sheriffs  at  that  time  held  court  and 
exercised  judicial  power.  Sheriffs  had  power  to  inquire  of  all  cap- 
ital offences,  and  issue  process  and  enforce  the  same.  But  this 
power  was  afterwards  restrained.  By  Magna  Charter,  chapter  17,  it 
was  enacted  "  That  no  sheriff  shall  hold  pleas  of  the  crown ; "  8 
Bacon's  Abr.  688. 

Eleanor  was  app>ointed  Lord  Keeper  of  England.  It  would  seem 
from  the  history  of  this  noble  woman  that  she  actually  performed 
the  duties  of  Lord  Chancellor  in  person.  It  is  said  ot  her  that  in 
the  summer  of  1235  King  Henry  appointed  her  Lady  Keeper  of  the 
Great  Seal.  She  accordingly  held  the  office  nearly  a  whole  year, 
performing  all  the  duties,  as  well  judicial  as  ministerial.  She  sat  as 
a  judge  in  the  AvJ,a  Regia.  These  sittings  were,  however,  interrupted 
by  the  accouchement  of  the  judge  when  she  was  delivered  of  a  daughter. 
After  retiring  from  the  bench,  and  the  appointment  of  her  successor, 
she  was  delivered  of  a  boy,  who  afterwards  became  Edward  I.  of 
England :  1  Campbell  L.  L.  Ch.  134-7.  Without  referring  in  any 
manner  to  Eve,  the  first  arbitrator  appointed  in  this  world  to  decide 
the  controversy  about  eating  the  forbidden  fruit,  or  to  the  manner 
Deborah  judged  Israel,  we  are  clearly  of  the  opinion  that  under  the 
act  of  1836  a  woman,  married  or  single,  may  be  appointed  arbitrator, 
and  may  act  as  such,  and  make  a  valid  award. 

Rule  discharged. 


dourt  of  (ffommon  Jplcas  of  £ammu  (Eottntg. 

[Leg.  Int.,  Vol.  88,  p.  286.] 

Fui.KKRSoN  VS.  Day. 

The  act  of  1730  forbid?,  nnder  a  penalty  of  fifty  ponnds,  the  roarriaf]fe  of  minora 
without  the  consent  of  their  parents,  but  as  anienaed  by  the  act  of  1871,  the  burden 
of  proof  is  on  the  plaintiff  to  sho^v  that  the  officiating  clergyman  knew,  or  might 
have  known,  that  one  of  the  parties  was  a  minor. 

Case  stated. 
^  Parties  ajsjree  upon  the  following  facts :  That  Rev.  W.  F.  Day,  de- 
fendant, being  a  miqister  of  the  gospel  or  clergyman,  did,  at  the 
county  aforesaid,  on  the  8th  day  of  April,  a.  d.  1878,  join  in  mar- 
riage the  minor  son  of  J.  G.  Fulkerson,  who  was  then  a  resident  of 
this  commonwealth  and  of  the  county  of  Lawrence,  to  wit,  Edward 
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W.  S.  Fulkerson,  then  aged  19  years  6  months  and  20  da3's,  without 
the  knowledge,  consent  or  approval  of  plaintiff,  and  without  proper 
publication.  That  said  Edward  W.  S.  i  ulkerson  did  there  ana  then, 
before  being  so  joined  in  marriage,  represent  to  defendant  that  he 
was  a  minor,  residing  at  Mansfield,  State  of  Ohio,  and  his  own  man, 
and  that  his  parents  were  then  dead.  Defendant,  relying  upon  the 
truth  of  said  representations,  and  not  knowing  the  contrary,  sol- 
emnized the  marriage.  Upon  these  facte  if  the  court  should  be  of 
opinion  that  the  plaintiff  is  entitled  to  recover,  then  judgment  to  be 
entered  for  plaintiff  for  the  amount  of  the  penalty,  $133.33,  with 
xjosts ;  if  otherwise  then  judgment  to  be  entered  for  the  defendant. 
Either  party  to  have  leave  to  take  out  a  writ  of  error. 

Opinion  delivered  by 

BuKDiN,  A.  L.  J. — The  case  stfited  admits  the  defendant  solem- 
nized the  marriage  of  the  plaintiff's  minor  son,  "  rel^nng  upon  the 
truth  "  of  certiiin  representiitions  then  made  by  said  minor,  viz., 
that  he,  the  minor,  resided  in  Ohio,  that  his  parents  were  dead,  and 
that  he  was  his  *'  own  man,"  the  defendant  *  not  knowing  the  con- 
trary." 

The  case  stated  omit*?,  inndvertently,  we  presume,  to  state  that 
the  minor  was  still  under  the  control  of  plaintiff.  We  will  treat 
the  case,  however,  as  though  it  was  admitted  that  the  minor  had 
not  been  emancipated  from  parental  authority. 

The  statute  of  1701,  on  the  subject,  says,  that  all  marriages  not 
forbidden  **  by  the  law  of  God  shall  be  encouraged,  but  the  parente 
or  guardians  shall,  if  conveniently  they  can,  be  first  consulted  with." 
It  directs  publication  of  the  intention  to  marry  in  all  cases,  and  that 
all  marriages  shall  be  solemnized  before  twelve  sufficient  witnesses, ' 
and  affixes  a  penalty  in  case  of  any  one  presuming  to  marry  or  being 
a  witness  present  at  a  marriage  contrary  to  the  act,  except  those  mar- 
rying in  the  religious  society  "  to  which  they  belong,"  and  notice 
flven  one  full  month  before  such  marriage,  to  the  parents,  guar- 
ians,  masters  or  mistresses. 

These  provisions  of  the  statute  have  always  been  held  to  be  merely 
directory,  and  an  observance  of  said  requfrements  is  probably  un- 
known in  this  commonwealth.  The  courts  have  always  held  that 
no  particular  ceremony  is  requisite,  and  that  the  presence  of  a  cler- 
gyman or  magistrate  is  not  necessary  to  a  vjjid  marriage,  but  that 
marriage  is  a  civil  contract,  which  may  be  completed  by  any  words 
in  the  present  tense  without  regard  to  form,  and  a  contract  of  mar- 
riage made  per  verba  dc  prassenti^  between  parties  capable  of  making 
such  contract,  is  valid  in  law,  and  must  be  enforced  like  any  other 
agreement  between  the  parties,  and  that  though  it  is  true  that  no 
justice  or  minister  may  marry  a  minor  without  the  consent  of  the 
parent,  that  does  not  affect  the  validity  of  the  marriage  iteelf,  or  of 
the  previous  contract  to  marry  between  tiie  parties.  See  Beelman 
vs.  RoKshj  2  Casey,  511. 

The  act  of  1730  does  forbid,  however,  any  justice  to  publish  an 
intended  marriage  if  either  of  the  parties  be  under  the  age  of  twenty- 
one  years  or  (to  be  read,  and)  under  the  tuition  of  their  parents, 
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without  a  certificate  of  the  consent  of  the  parents,  guardians,  etc.,  if 
such  parent,  etc.,  live  within  this  province,  of  (to  be  read,  and)  can 
be  consulted  with.  And  provides,  that  if  any  justice,  clergynian  or 
other  person,  shall  join  in  marriage,  any  person  not  published,-  or 
make  publication  contrary  te  the  directions  of  the  act,  he  shall  for- 
feit the  sum  of  fifty  pounds  ($133.33)  to- the  person  or  persons, 
grieved.  Under  this  act  it  was  held  that  no  recovery  could  b^  had- 
against  one  performing  the  marriage  ceremony  where  the  parents 
did  not  reside  within  this  commonwealth,  or  where  the  minor  had 
been  emancipated  from  parental  control,  but  that  it  was  no  defence 
that  the  person  officiating  misconceived  the  age  of  the  persoix  mar- 
ried. But  the  act  of  June  2, 1871,  enacts,  that  no  one  shall-be  liable 
for  the  penalty,  unless  said  person  shall,  at  the  time,  knowingly  or 
wilfully  perform  such  ceremony  in  disregard  of  the  provisions  of 
the  act  of  1730,  above  referred  to. 

We  are  of  opinion  that  since  thd  act  of  1871  the  plaintifT  in  an 
action  for  the  penalty  must  aver  and  proye  that  the  defendant  at  the 
time  of  solemnizing  the  marriage,  knew  that  thQ  person  married  was 
under  the  age  of  twenty-one  years,  and  under  the  tuition  (control) 
of  parents,  guardian,  master,  or  mistress,  living  within  this  common- 
wealth, who  could  be  convpniently  consulted  with.  There  must  be 
a  wilful  violation  of  th^  law.  *The  scienter  or  guilty  knowledge  of 
defendant  must  be  averred  and  proven.  Ignorance  of  the  facts  is  a 
suf^cient  excuse. 

The  case  stated  ac^piits  fin  honest  belief  on  part  of  defendant  of 
the  truth  of  the  facts  stated  by  the  minor.  Defendant  "  relied " 
upon  them,  he  doobted  not.  He  was  mistaken  in  so  doing,  but  it 
was  an  honest  mistake,  and  shields  him  from  the  charge  of  an  in- 
tentional violation  of  th«  law. 

We  do  not  intend  to  be  understood  as  deciding  that  mere  repre- 
sentations not  known  to  be  false  will  always  excuse.  The  same  rule 
will  apply  tvs  ih  case  of  sale  of  intoxicating  drinks  to  minors.  Rep- 
resentations as  to  age  by  one  whose  appearance  belies  his  words,  and 
which  ought  not,  therefore,  to  deceive  a  man  of  ordinary  prudence 
and  judgment,  will  not  protect.  But  so  long  as  marriages  are  ex- 
pressly encouraged  by  law,  and  no  ceremony  whatever  is  required 
for  their  validity,  even  as  between  minors,  in  this  commonwealth,  a 
law  imposing  a  penalty  for  performing  such  ceremony  must  be 
strictly  construed,  not  only  on  account  of  its  being  a  penal  statute, 
but  as  being  inconsistent  with  the  other  laws  on  the  subject,  and  all 
modifications  of  such  penal  and  inconsistent  statute  should  be  lib- 
erally construed,  as  remedying  what  is,  in  many  instances,  a  i>eculiar 
hardship. 

We  direct  judgment  to  be  entered  for  defendant  on  the  case  stated. 

A,  L,  Hazen,  Esq.,  for  plaintiff. 

D.  S.  Morris,  Esq.,  for  defendant 
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domt  of  €onmton  ^Itca  of  SdjnplHUl  (fotrntg. 

[Leg.  Int,  Vol.  38,  p.*  105.] 

RuDDUPH  Breisch,  on  behalf  of  .the  Township  op  Mahanoy,  vs. 
James  Brennan,  Treasurer  and  Collector,  and  the  Auditors  of 
said*  Township. 

1.  Upoli  an  appeal  to  the  Court  of  Common  Plcaa  by  a  tax-payer  from  the  settlement 

of  the  township  auditors,  under  the  act  of  Mnyl,  1876,  the  court  will  reform  the 
account  4f  it  is  erroneous. 

2.  When  taxes  are  paid  in  labor  on  the  roads  neither  the  treasurer  nor  the  collector 

is  entitled  to  commissi<ms  on  such  amounts;  and  this  is  also  true  as  regards  ex- 
onerations.  * 

3.  "the  collector  only  is  entitled  to  commissions  in  collecting  a  special  tax. 

•  *    • 

Appeal  from  the  settlement  of  the  auditors.  Opinion  delivered 
December  1,  1879,  hy 

Walker,  J. — ^This  "case  comes  before  u^  on  an  appeal  by  a  tax- 
payer, from  the  settlement  of  the  treasurer's  and  collector's  ac- 
counts by  the  board  of  auditm^  of  Mahanoy  township. 

The  104th  section  of  the  act  of  loth  of. April,  1834  (Purd.  Dig. 
1404,  pi.  33),  gave  to  the  township  and  the  accounting  officer  the 
right  to  appeal  from  the  auditors'  settlements  to  the  Court  of  Com- 
mon Pleas  within  thirty  days  after  such  settlement. 

The  19th  section  of  the  act  of  14th  of  April,  1851,  (Purd.  Dig.  1404, 
pi.  37),  extended  the  right  of  appeal  to  resident  taxpayers,  and  the 
act  of  1st  of  May,  1876  (Pamph.  Laws,  88),  furtTiar  extended  the 
right  to  any  taxpayer  of  the  borough,  townsliip,  ward  or  district,  in 
which  the  settlement  is  made. 

The  exce[)tions  filed  by  the  appellant  to  the  settlement  of  the  au- 
ditors are  in  substiince  as  follown,  to  wit :  •     .  ' 

1st.  That  the  treasurer  and  collector  charged  and  received  credit 
for  commissions  on  taxes,  which  had  been  worked  out  on  the  road 
by  the  owners  of  the  lands  and  never  passed  through  his  hands. 

2d.  That  he  has  charged  and  received  commissions  on  exonera- 
tions, and  also  commissions  exceeding  two  per  cent,  on  tiixes  re- 
turned to  the  county  on  unseated  lands  for  1878  and  1879. 

3d.  As  to  the  allowance  of  the  treasurer's  and  collector's  compen- 
sation. 

4th.  As  to  the  allowance  of  the  auditors'  compensation. 

The  first  question  that  presents  itself  is,  is  the  collector  entitled 
to  commissions  on  road  taxes  assessed  on  his  duplicate,  but  paid  in 
labor  by  the  owners  of  the  land  ? 

The  34th  section  of  the  act  of  15th  of  April,  1834  (Pur.  Dig.  1367, 
pi.  66),  makes  it  the  duty  of  the  supervisor  of  every  township  to  give 
notice  to  all  taxpayers,  so  as  to  enable  them  to  work  out  the  road 
taxes  if  they  see  fit ;  and  this  notice  is  a  condition  precedent  to  the 
issuing  the  warrant  for  the  collection  of  the  taxes :  Miller  vs.  Gorman^ 
2  Wr.  309.  And  no  contract  can  be  made  to  deprive  taxpayers  of 
this  privilege:  Childs  vs.  Brown  Township^  4  Wr.  332.  In  this  case 
taxes  to  the  amount  of  84,920.52  have  been  paid  in  labor,  and  no 
41  Vol.  15 
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part  of  the  money  passed  through  the  hands  of  the  collector  or 
treiisurer,  both  oflBces  of  which  are  exercised  by  and  filled  by  one 
person,  under  the  6th  section  of  the  act  of  17th  of  February,  1859 
(Pamph.  Laws,  52).  He  certainly,  therefore,  had  no  right  to  com- 
missions on  money  never  collected,  and  this  is  true  with  reference 
to  exonerations.  However,  on  taxes  returned  to  the  county  on  un- 
seated lands,  the  compensation  of  the  treasurer  is  two  per  cent,  only, 
and  the  collector  is  entitled  to  no  commissions. 

The  compensation  of  the  treasurer  is  fixed  by  the  auditors  at  two 
per  cent.,  and  that  of  the  collector,  under  the  act  of  15th  of  April, 
1834  (Pur.  Dig.  1371,  pi.  97),  is  made  five  per  cent,  on  all  money  col- 
lected.   These  exceptions  are  therefore  sustained. 

These  views  are  substantially  the  same  as  those  expressed  by 
Judge  Pershing,  in  the  case  ot  Wm.  H.  Lewis  vs.  E,  K  Flanigan 
et  al.,  No.  137,  fbly  term,  1879. 

As  regards  the  auditors'  compensation  of  $66  for  their  services, 
there  is  no  evidence  before  the  court  that  it  is  improper,  and,  as  the 
appellant  does  not  now  press  the  exception,  the  sa^ie  is  allowed. 

With  reference  to  the  special  tax  ordered  by  the  court  under  the 
provisions  of  the  act  of  31st  of  March,  1864  (Pamph.  Laws,  162), 
the  collector  is  entitled  to  five  per  cent,  for  collecting  the  same  and 

Eayment  to  the  prothonotary ;  but  the  treasurer  of  the  township 
as  no  legal  right  to  receive  a  cent  of  it,  and  therefore  is  not  entitlea 
to  commissions. 

In  the  settlement  of  the  special  tax  in  this  case,  no  commission 
of  the  treasurer  has  been  charged  or  allowed,  whicn  is  correct,  and 
in  accordance  with  the  views  herein  expressed. 

We  therefore  restate  the  account  of  the  road  tax  as  follows,  to 
wit: 

James  Brennan,  collector  and  treasurer  of  Mahanoy  township : — 

Dr. 

To  amount  of  duplicate  for  1878 $6,727  70 

"  unseated  land  tax 578  92 

"  paid  by  former  treasurer,  Kershner.         27  42 

Total $6,334  04 

Cr. 

By  amount  of  exonerations $181  50 

"               returns  to  commissioners 269  75 

"          worked  out  by  P.  &  R.  C.  &  I.  Co....  2,000  00 

"           worked  out  by  Delano  Land  Co 1,974  48 

"  worked  out  by  Middle  Lehigh  Coal 

Co 225  94 

**          worked  out  by  individuals 720  30 

Amount  on  which  commission  is  not  due $5,371  97 

By  orders  paid  to  sundry  persons 247  67 

By  amount  paid  clerk  for  1878 80  00 
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By  amount  of  unseated  land  tax,  $578.92,  on 

which  the  treasurer  is  entitled  to  two  per  cent.       $11  58 
By  amount  on  which  both  treasurer  and  col- 
lector is  entitled  to  commission  amounting  to 

7  per  cent  on  $383.15 26  82 

By  amount  paid  auditors 66  00 

By  amount  paid  Thos.  Stephenson,  room  rent..         10  00 
By  balance  due  the  township '  570  10 

$6,334  04 

And  now,  December  1,  1879,  it  is  ordered  and  decreed  that  the 
appeal  in  this  case  from  the  settlement  of  the  account  of  James 
Brennan,  collector  and  treasurer  of  Mahanoy  township,  made  by 
the  auditors  of  said  township,  be  sustained,  so  fai^gs  is  set  forth  in 
the  above  opinion  ;  and  that  said  account  be  referred  and  restated 
as  herein  mentioned,  except  as  to  the  settlement  of  the  special  tax, 
which  is  correct;  and  it  is  further  directed  that  the  defendants  pay 
the  costs.  ♦ 

[Leg.  Int.,  Vol.  38,  p.  97.] 
McKernan  v8.  West  Mahanoy  School  Disraicf. 

No  school-director  (except  the  secretary  and  treasurer)  is  allowed  to  receive  any 
compensation  for  any  service  rendered  the  school  district. 

Opinion  delivered  by 

Walker,  J. — From  the  facts  set  forth  in  this  case  it  appears  that 
the  plaintiff  is  a  member  of  the  school  board  of  West  Mahanoy 
township,  and  was  employed  by  the  board  to  superintend  the  erec- 
tion of  an  expensive  school-house,  so  that  the  work  should  be  done 
according  to  the  specifications.  He  was  to  receive  $100  for  his  ser- 
vices, provided  it  was  legal.  Everything  was  done  in  good  faith, 
and  ne  performed  his  duty  honestly,  and  to  the  entire  satisfaction 
of  the  school  board,  and  the  question  here  submitted  is,  whether 
the  action  of  the  board  was  legal ;  for  a  misapplication  of  the  public 
funds  makes  the  directors  personally  liable :  Dickinson  Township  vs. 
Linn,  12  Casey,  431.  There  is  no  compensation  allowed  by  law  to 
school-directors  for  their  services,  except  the  secretary  and  treasurer 
(Pur.  Dig.  241,  pi.  30  and  32),  and  part  of  their  duty  is  the  erection 
of  school-houses.  The  26th  section  of  the  act  of  May,  1854,  makes 
it  unlawful  for  county  superintendents,  directors  or  controllers,  or 
any  other  person  officially  connected  with  the  common  school  sys- 
tem, to  become  agents  for  the  sale  of  school  books,  maps,  charts, 
stationery,  etc.,  or  to  receive  compensation  for  such  sale;  and  any 
violation  of  the  provisions  of  this  section  is  deemed  a  misdemeanor, 
punishable  with  fine  or  imprisonment:  Pur.  Dig.  244,  pi.  56.  The 
17th  section  of  the  act  of  April  11,  1862  (P.  L.,  p.  475),  provides 
that  it  shall  be  unlawful  for  any  director  or  president  of  any  school 
board  to  be  interested  in  the  furnishing  of  books  or  any  otner  sup- 
plies for  said  school :  Pur.  Dig.  245,  pi.  60. 

To  illustrate  the  drift  of  legislation  upon  this  subject,  see  act  of 
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15th  April,  1834  ^Pur.  Dig.  302,  pi.  4),  relative  to  county  commis- 
sioncrs  and  treasurers ;  and  the  66th  section  of  the  act  of  31st  of 
March,  1860  (Pur.  Dig.  334,  pi.  95),  which  makes  it  a  misdemeanor 
in  any  officer  of  a  corporation  or  public  institution  to  be  interested 
in  furnishing  materials  or  supplies  to  the  corporation  of  which  he 
is  a  member,  or  to  receive  a  reward  or  gratuity  from  any  one  inter- 
ested in  such  contract  or  sale.  I  have  failed  to  find  any  statute  or 
decision  of  the  courts  that  expressly  rules  the  exact  question  here 
raised,  but  the  evident  intention  of  the  legislature  was,  and  the 
spirit  of  existing  enactments  is,  to  prevent  a  school-director  from 
making  money  out  of  any  matter  or  thing  connected  directly  or  in- 
directly with  the  operation  of  the  common  school  system,  which 
calls  for  the  action  of  the  board  of  directors,  of  which  he  is  an  acting 
member,  having  a  vote,  and  which  may  be  a  controlling  vote.  Any 
other  view  might  lead  to  abuse  and  corruption.  We  are  all  of  the 
opinion  that  this  is  a  fair  construction  of  the  spirit  of  the  present 
enactments,  and  upon  the  case  stated  judgment  is  hereby  entered 
for  the  defendant. 

[Leg.  Int.,  Vol.  38,  p.  423.] 

In  re  Helping-Hand  Marriage  Association. 

The  operation  of  marriage  beneficial  societies  or  insurance  companies  is  against  pub- 
lic policy,  and  a  charter  will  not  be  granted  for  such  a  corporation. 

Application  for  a  charter.  Opinion  delivered  October  17, 1881, 
by 

Pershing,  P.  J. — The  signers  to  this  application  state  that  they 
have  associated  themselves  for  "the  maintenance  of  a  societj''  for 
beneficial  and  protective  purposes  to  its  members  from  funds  col- 
lected therein.'^  This  is  one  of  the  objects  included  in  the  first 
class  (act  of  1874,  §  2,  P.  L.  73),  for  which  corporate  powers  may  be 
granted.  These  beneficial  and  protective  purposes,  as  set  forth  in 
the  application,  are  "mutual  assistance  to  both  male  and  female 
persons  at  times  when  they  marry,  said  mutual  assistance  is  to  be 
made  by  each,  who  holds  a  certificate  of  membership  paying  a  cer- 
tain specified  sum  to  the  one  marrying." 

Who  may  be  members  of,  and  what  shall  constitute  the  qualifi- 
cations for  membership  in  this  organization,  are  nowhere  more 
distinctly  stated  than  in  the  above  paragraph.  It  is  a  mere  infer- 
ence that  the  "  male  and  female  persons  "  to  be  assisted  are  first  to 
become  members  of  the  association.  Nor  does  it  appear  in  what 
way  the  "  certain  specified  sum  "  is  to  be  raised.  Whatever  means 
are  employed  for  the  purpose  of  raising  funds  the  court  should  be 
satisfied  that  they  are  such  as  can  be  legally  sanctioned. 

The  clause  designating  the  place  of  business  of  the  proposed 
corporation,  viz,  "  in  Reiner  City,  Pa.,  and  in  such  other  places  as 
shall  be  determined  upon  "  by  the  officers,  we  think  objectionable. 
The  act  requires  that  the  certificate  "  shall  set  forth,"  inter  alia^  the 
name  of  the  corporation,  the  place  or  places  where  its  business  is  to 
be  transacted,  the  amount  of  its  capital  stock,  if  any,  and  the  num- 
ber and  par  value  of  the  shares  into  which  it  is  divided.    As  we 
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understand  this,  the  requirement  that  the  place  of  business  *' shall 
be  set  forth,"  means  that  they  must  be  named.  Following  the 
names  of  the  six  persons  who  have  formed  this  association  is  added, 
"  No  capitid  stock  subscribed  by  any  of  the  above,"  and  this  is  all 
that  throws  any  light  on  the  character  of  this  association  as  a  stock 
or  mutual  companv.  In  two  of  the  papers  in  which  this  applica- 
tion was  advertised,  no  date  is  named  on  which  it  will  be  presented 
to  the  court,  and  this  we  regard  as  an  omission  of  some  importance. 
On  another  ground,  however,  we  are  compelled  to  refuse  a  charter 
on  this  application.  The  third  section  of  the  corporation  act  of 
1874  provides,  that  the  charter  of  an  intended  corporation  must  be 
subscribed  by  five  or  more  persons,  three  of  whom  at  least  must  be 
citizens  of  this  commonwealth,  and  shall  set  forth,  etc.  It  is  a  fatal 
defect  in  the  application  before  us  tliat  it  is  subscribed  by  but  three 
persons,  viz.,  J.  A.  Horn,  J.  M.  Evans,  and  Thomas  Evans.  It  was 
decided  in  Ehoads  vs.  The  Homerstown  B,  <fr  &  Association,  1  Norris, 
180,  that  a  charter  granted  by  the  Court  of  Common  Pleas,  on  a 
petition  signed  by  a  less  number  of  persons  than  required  by  the 
statute,  conferred  no  corporate  powers. 

I  would  not,  however,  grant  this  charter  if  all  the  foregoing  ob- 
jections were  removed  out  of  the  way.  By  the  terms  of  the  statute 
all  applications  for  incorporation  must  be  "presented  to  a  law-judge, 
who  18  required  to  peruse  and  examine  the  instrument,  and  if, 
among  other  things,  it  "  shall  appear  to  be  lawful,  and  not  injuri- 
ous to  the  community,"  he  shall  approve  the  charter.  Now,  at  the 
time  when  the  legislature  authorized  corporate  powers  to  be  granted 
for  the  '*  maintenance  of  a  society  for  beneficial  or  protective  pur- 
poses to  its  members  from  funds  collected  therein,"  these  marriage 
insurance  companies  had  no  existence,  and  it  did  not  enter  into  the 
mind  of  any  one  that  such  organizations  would  ever  arise  and  claim 
the  right  to  operate  under  this  clause  of  the  statute.  Anything 
which  induces  parties  to  enter  into  the  marriage  relation  through 
mercenary  considerations  strikes  at  the  very  foundation  of  human 
society,  and  is  necessarily  injurious  to  the  community.  The  very 
large  number  of  divorces  annually  granted  by  the  courts  of  the  sev- 
eral States  has  justly  excited  the  alarm  of  thinking  men  of  all 
classes.  It  does  not  require  the  ken  of  a  prophet  to  foresee  that  the 
granting  of  corporate  riglits  to  associations  for  the  purpose  set  forth 
in  this  application  will  largely  increase  the  divorce  business  of  the 
courts,  and  thus  swell  to  a  flood  the  stream  of  demoralization  in 
this  particular  which  already  exists.  On  this  question  I  am  glad 
to  range  myself  with  those  judges  who  have  refused  to  grant  char- 
ters to  these  so-called  marriage  associations.  I  concur  with  Judge 
Henderson  when  he  declares,  that  the  contract  of  marriage  is  de- 
graded when  any  other  consideration  enters  into  it  than  that  of 
mutual  love  and  affection ;  that  neither  the  wants  of  the  commu- 
nity, the  good  of  society,  or  the  welfare  of  the  individual  requires 
the  incorporation  of  marriage  insurance  companies. 

The  application  for  a  charter  is  refused. 
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€omt  of  (Eominon  |)lea0  of  (Sioga  CotrntQ. 

[Leg.  Int.,  Vol.  38,  p.  393.] 

Clark,  Administrator,  vs.  Ingraham  et  al. 

Defendant  reoeiyed  his  pension  monej,  used  part  of  it,  the  balance  he  directed  his 
banker,  through  whom  it  had  been  oolleotea,  to  give  his  wife  a  certificate  of  de- 
)M)sit  for.  Held  that  this  was  not  a  fraudulent  transfer  for  which  an  attachment 
might  issue. 

Motion  to  dissolve  attachment.     Opinion  delivered  by 

Williams,  P.  J. — The  defendant  is  a  pensioner  of  the  United  States, 
under  the  pension  laws  relating  to  soldiers  of  the  late  war.  The 
money  sought  to  be  reached  in  the  hands  of  the  bankers  who  have 
been  made  garnishees  is  pension  money.  The  defendant  obtained 
his  pension  draft  for  about  $2,800.  Of  the  proceeds  of  this  draft 
he  used  about  $800  and  gave  the  balance  to  his  wife,  directing  the 
banker  through  whom  the  collection  was  made  to  give  to  her  cer- 
tificates of  deposit  for  the  sum  of  $2,000.  This  tranf^fer  to  her  is 
the  fraudulent  assignment  or  transfer  set  up  in  the  plaintiff's  aflB- 
davit  as  the  basis  of  this  proceeding.  Under  the  express  pro- 
visions of  the  act  of  Congress  of  1873,  pensions  are  exempted  from 
attachment.  The  defendant  could  have  received  and  lield  this 
money  for  his  own  u«e,  without  danger  from  process  of  any  sort 
In  his  hands  it  was  not  liable  to  seizure.  For  this  reason  a  gift  of 
any  part  of  it  to  his  wife,  or  to  any  other  person,  is  not  a  fraud  upon 
his  creditors.  If  he  had  received  the  money  and  invested  it  in 
business,  or  loaned  it  out  at  interest,  a  different  question  would 
then  have  been  presented ;  but  so  long  as  he  retains  his  pension 
money  for  his  own  personal  use,  he  is  within  the  protection  of  the 
act  of  Congress,  and  the  money  is  exempt  from  seizure.  If  this  be 
so  the  plaintiffs  have  not  suffered  by  reason  of  the  transfer  or  gift 
of  this  money  by  the  pensioner  to  his  wife.  As  the  money  in  his 
hands  was  not  within  their  reach,  the  gift  of  it  withdraws  nothing 
from  them  and  gives  them  no  ground  of  complaint. 

This  disposes  of  the  case.  The  fraud  alleged  in  the  affidavit  is 
negatived  by  the  proofs,  and  the  attachment  must  be  dissolved  as 
having  issued  improvidently. 

The  question  of  the  negotiability  of  the  certificates  of  deposit 
issued  to  the  wife  of  the  defendant  was  much  discussed  on  the 
hearing,  and  is  not  without  difficulty;  but  it  is  not  regularly 
raised  by  the  motion  to  dissolve — at  least  it  is  not  necessary  to 
this  motion  that  we  should  consider  it,  and  we  express  no  opinion 
upon  it. 

F.  E,  Smith  and  C  H,  Seymour.  Esqs.,  for  rule. 

Messrs.  Cameron  &  Elliott^  contra. 
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[Leg.  Int.,  Vol.  38,  p.  452.] 

Lycoming  Fire  Insurance  Company  vs.  Bixby. 

The  act  of  July  26. 1S42.  provides  that  the  LycomiDg  Fire  InBurance  Company  shall 
have  a  lien  waiving  the  right  of  inauisitiou  upon  all  property  of  the  insured  to 
the  amount  of  his  deposit  note,  ana  it  has  the  right  to  enter  judraient  as  if  by 
confession  against  the  insured ;  but  this  extraordinary  power  can  only  be  exercised 
if  the  company  strictly  follows  the  provisions  in  the  act,  and  &les  the  statement  re- 
quired therein. 

Opinion  delivered  by 

Williams,  P.  J. — This  is  a  motion  to  sta^  proceedings  upon  a 
lien  filed  by  the  plaintiff  under  the  provisions  of  the  act  of  26th 
of  July,  1842. 

That  act  provides  that  the  companj'  ''shall  hnve  a  lien,  waiving 
the  right  of  inquisition  upon  all  of  said  property  of  the  insured  to 
the  amount  of  his  deposit  note."  It  then  provides  that  a  memor- 
andum shall  be  furnished  to  the  prothonotary,  showing  the  name 
of  the  insured,  the  date  and  amount  of  the  policy,  the  amount  of 
the  premium  note,  and  a  description  of  the  property  covered  by 
the  policy  ;  and  it  requires  him  to  file  and  index  "  the  same  without 
tax  or  fee,"  when  so  entered  the  lien  "  shall  be  deemed  and  taken  to 
be  in  all  respects  as  a  judgment  upon  confession  by  virtue  of  a 
warrant  of  attorney,  and  execution  may  at  any  time  be  had  there- 
of." This  is  an  extraordinary  act  of  assembly.  It  enables  the 
corporation  to  enter  a  lien  against  its  members  for  the  amount  of 
their  premium  notes  without  notice  to  them. 

It  deprives  tliem  of  the  right  to  inquisition,  and  subjects  them 
to  execution  without  any  preliminary  process,  without  demand  of 
payment,  and  without  even  notice  that  an  assessment  has  been  made. 
The  only  safeguard  which  this  extraordinary  statute  affords  to  the 
unfortunate  policy-holder  is  found  in  the  3d  proviso,  and  is  as 
follows :  "  Provided,  also,  that  before  any  execution  shall  be  issued 
against  the  members  of  said  company,  it  shall  be  the  duty  of  the 
officers  of  said  company  to  cause  to  be  made  out  a  statement  of  the 
amount  of  premiums  received,  and  the  manner  in  which  the  money 
of  the  company  has  been  expended,  and  file  a  copy  thereof,  attested 
by  the  oath  or  affirmation  of  the  treasurer,  in  the  office  of  the  pro- 
thonotary of  each  county  wherein  members  of  said  company  reside 
who  are  to  be  affected  by  the  issuing  of  such  execution."    The  re- 

?uisite8  of  the  statement  thus  provided  for  are  three  in  number, 
t  must  contain  an  exhibit  of  the  whole  sum  received  for  insurance 
during  the  time  covered  by  it.  It  must  contain  a  statement,  not  of 
the  whole  sum  paid  out  merely,  but  of  the  manner  in  which  the 
money  of  the  company  has  been  expended  during  the  same  period. 
It  must  be  attested  by  the  oath  or  affirmation  of  the  treasurer. 
When  so  made  out  it  is  to  be  "  filed  with  the  prothonotary  of  each 
county  wherein  members  of  the  company  reside  wlio  are  to  be 
affected  by  the  issuing  of  such  execution."  It  is  not  required  that 
a  copy  be  filed  in  each  case  of  lien  filed,  but  in  every  county  in 
which  an  execution  is  to  be  issued.  For  what  purpose  is  this  sworn 
statement  to  be  made  and  filed  ?  Evidently  to  give  infonnation  to 
the  "  members  of  said  company  in  each  county  "  wherein  this  sum- 
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mary  remedy  is  to  be  invoked,  of  the  financial  condition  of  the 
company,  and  the  reasons  for  proceeding  to  the  collection  of  the 
sums  domanded.  This  information  might  be  liad  at  the  oflBce  of 
the  company,  and  if  the  policy-holder  was  initiating  some  proceed- 
ing in  which  it  was  needed,  it  might  be  reasonable  to  reauire  him 
to  go  to  the  hooks  of  the  company  and  get  it  as  best  he  might. 
But  the  company  comes  into  the  county  in  which  he  resides,  and, 
without  notice  to  him,  files  its  lien  against  his  property,  with  a 
waiver  of  inquisition  which  he  never  knowingly  made,  and  calls  on 
him  by  execution  to  pay  a  sum  of  money,  which  it  names,  or  per- 
mit his  property  to  go  to  sale  by  tlie  sheriff.  Under  such  circum- 
stances, it  was  the  least  that  could  be  done  for  the  protection  of  the 
policy  holder  to  require  the  company  to  put  within  his  reach  the 
m formation  necessary  to  show  what  his  agents,  the  officers  of  the 
company,  had  done  with  the  money  they  had  received,  and  why 
and  to  what  extent  assessments  had  become  necessary.  Such  must 
have  been  the  legislative  intent,  for  the  language  used  in  this  pro- 
viso admits  of  no  other  construction.  It  requires  that  the  state- 
ment should  show  tlie  whole  amount  of  premiums  received,  and 
then,  with  a  significant  cliange  in  phraseoloj^y,  declares  that  it  sliall 
show  **  the  manner  in  which  the  money  of  the  company  has  been 
expended." 

Has  such  a  statement  been  filed  in  the  prothonotary's  office  of 
Tioga  county  ?  We  think  not.  It  is  true  that  a  slip  of  paper  has 
been  filed  in  this  case,  having  the  following  statement  printed 
on  it : 

"Statement  from  April  15,  1880,  to  May  14,  1880.  Receipts- 
Received  from  premiums,  assessments  and  other  sources,  $31,100.77. 
Expenditures — Paid  losses,  damages,  salaries,  directors,  special 
agents,  attorney  fees,  costs,  taxes,  postage,  express,  stationery, 
printing,  return  premiums,  reinsurance  and  incidental  expenses, 
132,387.03." 

A  statement  of  indebtedness  follows,  showing  totals  simply,  but 
all  that  relates  in  any  manner  to  the  statement  required  by  law  we 
have  given.  This  is  a  statement  of  the  amount  expended  for  nil 
purposes,  but  not  of  the  "  manner  in  which  the  money  of  the 
company  has  been  expended."  Plow  much  of  the  more  than 
$32,000 — expended  in  thirty  days — was  paid  for  losses  by  fire? 
How  much  of  it  was  absorbed  in  salaried,  fees  and  commissions 
paid  to  the  officers?  How  much  was  paid  to  special  agents? 
What  part  of  it  did  the  directors  receive  for  guiding  a  solvent  cor- 
poration into  hopeless  bankruptcy?  These  are  interesting  ques- 
tions to  a  policy-nolder  who  is  called  upon  by  execution  to  pay 
assessments  within  ninety  days,  amounting  to  thirty  per  cent.  oJ 
his  premium  note ;  hut  they  are  not  answered  by  the  slip  of  paper 
filed  in  this  case.  If  the  statement  shows  that  the  assessment  is 
not  necessary,  or  that  the  funds  of  the  company  are  being  squan- 
dered, he  has  an  opportunity  to  take  the  steps*  necessary  for  his 
protection ;  but  if  it  shows  nothing  but  the  total  expenditures,  it 
^ivee  him  no  light,  and  might  as  well  not  be  made.  We  are  re- 
ierred  to  Knight  vs.  Tfie  Lyconiing  Fire  Inmrance  Ccmpanyy  27  P.  F. 
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Smith,  15,  but  that  case  only  holds  that  one  who  accepts  a  policy 
**  subject  to  the  act  of  incorporation  and  the  by-laws  "  cannot  deny 
the  right  of  the  company  to  proceed  under  the  act  of  1842.  It  does 
not  hold  that  he  may  not  insist  that  the  company  shall  comply 
with  the  requirements  of  tliat  act.  Hummel  &  Co?s  Appeal,  28  r. 
F.  Smith,  320,  is  also  thought  to  bear  upon  our  question.  In  that 
case  the  validity  of  the  assessment  was  under  consideration,  and  it 
was  held  that  the  act  of  the  directors  in  levying  an  assessment  was 
binding  upon  the  members  of  the  company,  unless  fraud  or  gross 
mistake  was  shown.  In  the  case  at  bar  the  validity  of  the  assess- 
ment is  not  denied.  It  is  the  right  to  an  execution  under  the  act 
of  1842,  without  previous  compliance  with  the  terms  on  whicli  that 
right  is  made  to  depend,  that  we  are  to  determine.  We  hold  a 
statement  such  as  is  provided  for  by  the  act  must  be  filed  before 
execution  can  properly  issue,  and  that  no  such  statement  has  been 
filed  in  this  case,  or  in  the  office  of  the  prothonotary  of  this  county. 
The  statement  must  show  the  amount  paid  out  for  the  separate 
items  of  expenditure.  How  much  for  salary  of  president,  secretary 
and  other  officers,  how  much  for  losses  by  fire,  how  much  for  pnnt- 
ing,  etc.  It  is  not  a  copy  of  the  journal  that  is  needed,  but  a 
statement  of  the  sums  exjiended  for  each  of  the  various  items  of 
expenditure.  How  much  for  postage?  How  much  for  taxes,  etc.? 
These  questions  the  stiitrnient  should  answer  as  to  every  important 
item  of  expenditure.  For  want  of  any  statement,  showing  the 
manner  in  which  the  money  of  the  company  has  been  expended, 
the  writ  of  Ji.  fa,  in  this  case  was  prematurely  issued,  and  it  must 
now  be  set  aside  for  that  reason,  at  the  cost  of  the  plaintiff*. 

[Leg.  Int.,  Vol.  88,  p.  452.] 

Lycoming  Fire  Insurance  Company  vs,  Morrell. 

A  lien  may  be  entered  by  the  Lycoming  Fire  Insurance  Company,  under  the  act  of 
July  26,  1842,  against  a  married  woman  for  premium  note  given  as  a  part  of  a  con- 
tract of  insurance.  This  is  not  a  judgment  by  confession  by  a  married  woman, 
but  a  lien  entered  under  the  powers  given  by  an  act  of  assembly. 

Opinion  delivered  hy 

Williams,  P.  J. — The  defendant  is  a  married  woman.  Her  war- 
rant of  attorney  to  confess  judgment,  and  her  confession  of  judg- 
ment, would  he  invalid  by  reason  of  her  disability.  If  therefore 
this  was  a  judgment  by  confession,  the  motion  to  strike  off*  would 
be  well  taken,  and  the  judgment  would  be  struck  off*  at  her  in- 
stance. But  the  record  shows  that  this  is  a  lien  entered  in  favor 
of  the  plaintiff"  for  the  amount  of  a  premium  note  given  as  part  of 
a  contract  of  insurance.  It  has  been  entered  upon  the  filing  by 
the  plaintiff"  of  a  certificate  under  the  act  of  26th  of  July,  1842, 
which  expressly  authorizes  the  proceeding,  and  declares  the  effect 
of  such  lien.  All  that  the  defendant  has  done  in  relation  to  it  is 
to  enter  into  a  contract  for  the  insurance  of  her  separate  real  estate. 
Such  a  contract  we  think  she  has  power  to  make.  The  act  of  1842 
gives  a  summary  remedy  for  the  collection  of  assessments  made 
upon  the  notes  given  by  the  insured.    It  provides  that  a  certificate. 
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containing  an  abstract  of  the  contract  of  insurance  showing  the 
name  of  the  insured,  the  amount  and  date  of  the  policy,  the 
amount  of  the  premium  note  given,  and  a  description  of  tlie  prop- 
erty  covered  by  the  policy  may  be  filed  with  the  prothonotary,  and 
that  he  shall  enter  the  same  of  record  and  index  it  as  a  lien.  We 
have  then  not  a  case  of  a  judgment  confessed  by  a  married  woman, 
but  a  lien  entered  under  the  provisions  of  a  statute  for  the  purpose 
of  enforcing  a  valid  contract  of  insurance.  The  question  is  not  one 
of  the  capacity  of  a  married  woman  to  confess  a  judgment,  but  of 
the  power  of  the  legislature  to  provide  such  a  remedy  for  the  en- 
forcement of  the  contract.  This  act  of  26th  of  July,  1842,  has 
been  under  the  attention  of  our  Supreme  Court  on  several  occasions, 
and  so  recently  as  the  case  of  Knight  vs.  Lycoming  Fire  Insurance 
Company^  27  P.  F.  Smith,  15,  was  held  valid.  If  the  legislature 
should  make  taxes  assessed  upon  real  estate  a  first  lien,  and  pro- 
vide a  mode  for  filing  a  statement  showing  the  amount  due  from 
the  tax-payer,  it  would  hardly  be  contended  that  property  held  by 
a  married  woman  could  not  be  proceeded  against  under  its  pro- 
visions. Whether  the  subject  of  the  law  be  taxes  due  a  munici- 
pality or  an  assessment  due  an  insurance  company,  the  question  in 
either  case  is  whether  the  legislature  can  fasten  a  lien  upon  the 
property  assessed  for  the  sum  due  from  it  or  from  its  owner.  As 
this  is  no  longer  an  open  question,  as  we  have  seen,  the  only  ques- 
tion remaining  is  that  which  we  have  already  stated,  viz.,  can  a 
married  woman  bind  herself  by  a  contract  for  the  insurance  of  her 
real  estate?  Holding  that  she  can  so  bind  herself,  it  follows  that 
we  must  discharge  the  rule  to  strike  off  judgment  in  this  case. 
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<S)rpl)an0'  €owct  of  )Daupl)in  County. 

[Leg.  Int.,  Vol.  38,  p.  294.] 

In  the  matter  of  Nuncupative  Will  of  Catharine  Meisenhelteb, 

deceased. 

Id  the  execution  of  a  nuncupative  will^  the  requirements  of  the  statute  must  be  fully 
complied  with,  and  the  rogatio  testium^  or  the  "  bidding  the  persous  present,  or 
some  of  them,  to  bear  witness  that  such  was  her  will,  or  to  that  efftct**  is  not  com- 
plied with,  wnen  the  testatrix,  in  the  absence  of  wordt  bidding  those  present  to 
Dear  such  witness,  expresses  such  direction,  intention  or  desire,  hy  looking  at  the 
witnesses,  while  using  words  which  are  sufficient  to  make  a  testamentary  disposi- 
tion of  her  property.    A  look  is  not  a  sufficient  rogatio  testium. 

In  the  matter  of  the  nuncupative  will  of  Catharine  Meisenhelter, 
deceased,  presented  for  probate  by  Mrs.  Catharine  Stevenson, 
devisee  under  the  will,  with  notice  to  the  heirs-at-law  and  legal  rep- 
resentatives of  decedent. 

Extnicts  from  the  testimony  : 

Mary  Ann  Brooks  sworn :  "  She  (Mrs.  Meisenhelter)  said  *  she 
had  made  everything  right  in  this  world;  what  was  left — her 
funeral  expenses  should  be  paid  and  all  the  expenses — her  daughter 
Kate  should  have ;  what  was  left,  her  will  is,  with  the  life  insurance, 
should  go  to  her  dear  daughter  Kate.'  I  was  sitting  along  side  of 
her  sick-bed.  Her  granddaughter,  Maria  Stevenson,  was  in  the 
room  at  the  time,  standing  at  the  foot  of  the  bed.  She  heard  what 
was  said.  No  other  person  was  in  the  room.  She,  Mrs.  Meisenhelter, 
looked  to  me  when  she  spoke,  then  to  Mrs.  Maria  Stevenson.  Mrs. 
Catharine  Stevenson  came  into  the  room  just  after  Mrs.  Meisen- 
helter had  spoken  to  Mrs.  Maria  Stevenson  and  myself,  and  Mrs. 
Meisenhelter  said  to  her,  in  the  presence  of  Maria  and  me,  *  I  will  it 
to  you.'" 

Maria  Stevenson  sworn:  "I  stood  at  the  foot  of  the  bed;  Mrs. 
Brooks  was  sitting  beside  her.  Mrs.  Meisenhelter  said  she  had 
come  home  to  die.  She  wanted  her  funeral  expenses  paid,  and 
what  was  left,  her  will  is,  the  life-insurance  was  for  Kate.  She  was 
speaking  to  both  of  us.  She  first  looked  at  Mrs.  Brooks,  then  to 
me.  Mrs.  Kate  Stevenson  came  to  Mrs.  Meisenhelter's  bed,  and,  in 
the  presence  of  Mrs.  Brooks  and  myself,  she  said  to  Mrs.  Kate 
Stevenson,  "  I  will  it  to  you.  This  was  just  after  she  had  spoken 
to  us  about  the  life-insurance." 

The  other  facts  in  this  case  are  stated  in  the  opinion  of  the  court. 

Opinion  delivered  by 

Pearson,  P.  J. — Mrs.  Meisenhelter  was  a  widow,  about  sixt^- 
five  years  of  age,  at  the  time  of  her  death,  and  the  evidence  satis- 
factorily establishes  that,  at  that  time,  and  for  over  a  year  before, 
she  made  her  home  at  the  house  of  her  daughter,  Catharine  Steven- 
son, in  this  city,  where  she  died.  She  had  no  other  home.  Prob- 
ably she  had  no  property  of  value,  excepting  her  life-insurance  of 
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two  thousand  dollars.  She  had  been  absent  on  a  visit  to  Mount 
Joy,  where  she  went  intending  to  remain  a  week,  but  was  de- 
tained some  five  weeks;  first,  by  waiting  on  sick  relatives,  and  then 
by  her  own  sickness,  where,  at  one  time,  she  expected  to  die  ;  but 
partially  recovered  so  far  as  to  be  able  to  do  some  housework,  walk 
to  the  ciepot,  and  come  home  in  the  cars  by  herself.  She  probably 
arrived  at  the  house  of  Mrs.  Stevenson  about  one  o'clock  p.  m.  ; 
very  soon  went  to  bed,  and  between  two  and  three  o'clock  we  find 
tlie  two  principal  witnesses  by  her  bedside,  Mrs.  Mary  A.  Brooks 
and  Mrs.  Maria  Stevenson.  We  are  of  opinion,  from  the  evidence, 
that  she  then  had  her  mental  faculties  perfectly;  expressed  the 
opinion  that  she  was  going  to  die,  which  they  discouraged,  and 
endeavored  to  cheer  her.  At  that  time  she  pronounced  the  words 
now  set  up  as  a  nuncupative  will.  The  doctor,  immediately  after, 
was  called  in ;  she  grew  rapidly  worse ;  by  four  o'clock  was  in  a 
comatose  state,  and  was  never  sensible  afterwards  until  the  time 
of  her  death,  which  occurred  the  next  evening  but  one.  After  four 
o'clock  on  Monday  evening,  and  probably  a  little  earlier,  we  are 
satisfied  she  never  was  capable  of  making  a  valid  will  until  she  died. 
Does  the  whole  evidence  sufficiently  establish  a  good  nuncupative 
will?  Tliis  is  said  to  be  a  partial  substitute  for  a  written  will  in 
case  of  necessity ;  must  be  clearly  proved,  and  all  of  the  requisites 
of  tlie  act  of  as:?embly  fully  complied  with.  If  any  one  requisite 
of  the  statute  is  wanting,  the  will  falls,  and  the  party  who  under- 
takes to  establish  a  nuncupative  will  engages  in  an  uphill  kind  of 
business.  All  the  leanings  of  the  courts  are  against  it,  in  order  to 
avoid  the  possibility  of  fraud  by  means  of  perjury.  It  is  contended 
here  by  the  heirs-at-law,  who  contest  this  probate,  that  Mrs.  Meis- 
enhelter  knew  when  she  was  at  Mount  Joy  that  her  end  was  ap- 
proaching, and  therefore  had  ample  time  and  opportunity  to  make 
a  written  will.  We  have  no  doubt  that  when  there  she  was  very 
sick,  feared  death,  but,  as  she  grew  better,  deemed  herself,  as  we  all 
do,  immortal  and  therefore  would  get  well.  At  the  time  of  speak- 
ing the  words  claimed  to  be  testamentary  she  was  in  immediate  ap- 
prehension of  death ;  doubtless  thought  it  too  near  to  have  a  wTit- 
ten  will  prepared  and  executed,  and,  as  she  became  unconscious 
within  an  hour,  it  probably  could  not  readily  have  been  efiected. 
During  this  time  she  was  extremely  sick,  and  frequently  throwing 
up.  It  is  very  probable  that  neither  she  nor  the  ignorant  women 
who  were  about  her  knew  of  the  importance  of  a  writing,  and 
although  the  want  of  knowledge  is  no  excuse,  yet  they  might 
properly  consider  that  it  would  consume  some  time  to  send  out  and 
procure  a  competent  scrivener,  and  have  the  will  prepared.  It  is 
argued  that  but  a  few  words  were  necessary  in  this  case,  which 
could  be  written  down  by  any  one,  yet  few  persons,  unfamiliar  with 
business,  know  how  few  words  will  answer,  or  consider  themselves 
capable  of  putting  them  in  proper  form.  The  people  at  large  think 
form  everything.  We  know  that  it  is  nothing,  if  substance  is  ob- 
tained. We  must  take  into  consideration  the  habits  and  mode  of 
thinking  of  the  mtiss  of  the  people  in  putting  a  practical  construc- 
tion on  a  statute  like  this.     We  are,  therefore,  of  the  opinioa  that 
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there  was  not  a  reasonably  sufficient  time,  after  this  woman  was 
aware  that  she  was  in  a  dying  state,  to  prepare  a  written  will  under 
the  circumstances,  and  therefore  this  objection  cannot  prevail. 

Let  us  next  consider  the  words  used,  and  the  circumstances 
under  which  uttered.  They  are  all  noted  down,  but  we  shall,  in 
this  opinion,  only  introduce  those  deemed  material,  as  our  decision 
turns,  not  on  what  is  said,  but  what  is  omitted.  Mrs.  Brooks  testi- 
fies, **  Mrs.  Meisenhelter  said  she  was  going  to  die,  wished  to  die  here, 
had  no  other  home  but  with  daughter  Kate.  She  had  made  every- 
thing right  in  this  world.  What  was  left,  her  funeral  expenses. 
What  was  left  her  dear  daughter  Kate  should  have.  What  was 
left  lier  will,  with  her  insurance,  should  go  to  her  dear  daughter 
Kate.  I  was  sitting  alongside  of  her  sick-bed.  Her  grand- 
daughter, Maria  Stevenson,  was  in  the  room  at  the  time,  sUmding 
at  tlie  foot  of  the  bed.  She  heard  what  was  said ;  no  otlier  person 
in  the  room.  She  looked  to  me  when  she  spoke;  then  to  Mrs.  Maria 
Stevenson,  She  was  sound  and  sensible  in  her  mind  at  the  time. 
Spoke  as  sensibly  as  ever  she  did.  There  was  no  time  to  send  for 
a  scrivener  and  make  a  will  till  she  fell  into  an  unconscious  state, 
in  which  she  continued  until  she  died.  If  a  person  had  been  there 
right  away,  could  hardlv  have  written  down  a  will  as  she  told  me, 
and  she  could  hardly  have  signed  it  if  written."  Mrs.  Maria 
Stevenson  testifies  to  substantially  the  same  thing;  says,  "she  was 
stjinding  at  the  foot  of  the  bed.  Mrs.  Brooks  sitting  at  her  side. 
Mrs.  Meisenhelter  said,  she  had  come  home  to  die ;  she  wanted  her 
funeral  expenses  and  doctor's  bill  paid,  and  whatever  was  left  was 
for  Kate  (Mrs.  Stevenson).  She  was  speaking  to  both  of  us.  First 
looked  at  Mrs.  Brooks,  then  to  me;  said  the  life-insurance  was  for 
Kate.  She  was  as  sensible  as  ever  when  she  spoke  these  words 
about  her  estate."  She  also  thought  there  was  not  time  to  send  out 
and  have  a  will  drawn  until  she  became  unconscious.  Throughout 
all  of  this  evidence  not  one  word  is  said  about  the  person  pro- 
nouncing the  bequest  "  bidding  the  persons  present,  or  either  of 
them,  to  bear  witness  that  such  was  her  will,  o?-  to  that  effect,'^  as  re- 
quired by  the  2d  article  of  the  8th  section  of  the  act  of  April  8, 
1833,  unless  this  looking  first  to  the  one  and  then  to  the  other  can  be 
treated  as  an  equivalent  under  the  words  "  m-  to  that  effect"  as  used 
in  the  statute.  Although  we  have  every  disposition  to  support  the 
will  of  Mrs.  Meisenhelter  as  verbally  made,  if  not  inconsistent  with 
the  statute  law,  as  we  are  well  satisfied  that  she  desired  to  dispose 
of  her  property  as  then  stated,  and  that  such  was  her  wish  delib- 
erately formed  long  before,  yet  we  cannot  do  it  if  anv  substantial 
command  of  the  law  has  not  been  complied  with.  What  is  termed 
rogatio  testinm  is  wholly  wanting.  Here  it  is  verv  clear  that  the  sum 
bequeathed  was  nearly  or  quite  two  thousand  aollars ;  one  hundred 
is  tne  amount  named  in  the  act.  We  cannot,  without  disregarding 
the  statute,  declare,  that  looking  towards  a  person  when  speaking 
the  words  of  bequest  is  equivalent  to  directing  them  to  bear  witness 
that  such  is  the  party's  will.  A  bare  look  is  not  to  the  "  same  effect " 
as  words  spoken.  It  is  very  equivocal ;  the  words  are  unequivocal. 
It  would  have  been  to  the  effect  of  the  stiitute  if  she  had  said  to 
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these  witnesses,  "  I  wish  you  to  take  notice  to  what  I  say,"  and  had 
then   stated  the  disposition  made  of  her  property,  or  had  first 
named  over  the  gift,  and  then  said  to  the  witnesses,  "  remember 
what  I  have  told  you."     Our  courts  were  certainly  thought  to  have 
gone  a  great  length  in  Jonea  vs.  McKee  and  Wife,  3  Barr,  496,  and 
between  the  same  parties  again,  in  6  Barr,  425,  in  deciding  that  a 
bare  nod  of  assent  could  create  a  trust  in  a  tract  of  land,  yet  that 
was  an  unequivocal  answer  by  a  sign  to  a  question  pronounced,  and 
was  enforcing  what  we  look  upon  as  an  equitable  principle  in  our 
courts  of  law.    This  is  substituting  a  look  for  a  positive  direction 
in  the  statute  to  be  declared  in  words.    There  the  nod  was  a  well- 
underatood  answer  to  a  question.     Here  the  look  is  not  an  answer 
to  anything,  expresses  nothing.    Sir  W.  Blackstone  says,   "the 
testamentary  words  must  be  spoken  with  an  intent  to  bec^ueath, 
not  any  loose,  idle  discourse  in  his  illness,  for  he  must  require  the 
bystanders  to  bear  witness  to  his  intention :  "  2  Com.  501 ;  and  such 
is  the  doctrine  of  all  the  English  cases.     In  our  leading  Pennsyl- 
vania decision — Yamell^s  WUl^  4  Rawle,  46 — the  roaatio  testium  is 
made  a  most  essential  part  of  the  proofs.     In  Taylor's  Appeal^  11 
Wright,  31,  Judge  Thompson  speaks  of  the  necessity  of  the  request 
to  the  by-standers  to  bear  witness  that  such  was  his  will.    Efvery 
Pennsylvania  case  where  the  question  has  arisen  contains  the  same 
doctrine.    Chief-Justice  Gibson,  in  Boyer  vs.  Frick,  4  W.  &  S.  360, 
speaks  of  nuncupation  as  a  matter  of  special  indulgence,  not  of 
nght ;  and  Judge  Lowry,  in  Warns  vs.  Palmer,  9  Harris,  300,  eays, 
"  It  is  a  practical  substitute  for  a  written  will  in  cases  of  necessity, 
and  the  statute  on  the  subject  must  be  strictly  pursued."    We  are 
referred,  in  support  of  this  will,  to  the  decisions  in  some  of  the 
other  States,  under  statutes  substantially  the  same  as  our  own  :  to 
Ameti  vs.  Amelt,  27  Illinois,  247.     But  there  it  is  said  that  the 
testator  should  request  those  present  to  bear  witness  that  such  was 
his  last  will.     It  is  true  the  judge  says,  "  we  will  not  now  say  that 
signs  and  gestures  might  not  be  so  distinct  and  intelligible  as  to 
sufficiently  mdicate  the  desire  of  the  testator,  that  he  wished  those 
present  to  bear  witness  to  the  will  as  to  amount  substantially  to 
words  of  that  import^  but  it  would  have  to  be  a  very  marked  and 
unequivocal  case  to  dispense  with  the  words  actually  pronounced." 
In  the  case  now  under  consideration,  like  that  case,  we  think  there 
is  no  such  distinct  and  unequivocal  sign  or  indication. 

In  Baker  vs.  Dobson,  4  Humphreys,  342,  the  rogatio  testium  seems 
to  have  been  in  some  measure  dispensed  with  by  other  words  and 
actions  being  substituted,  but  these  expressions  given  by  the  court 
would  probably  in  our  State  be  held  to  be  equivalent  to  the  express 
request  to  bear  witness.  The  case  of  Given  vs.  Wright,  8  Humphrey's, 
639,  was  that  of  a  soldier  in  the  hospital  of  the  army,  in  active 
service,  and  he,  hy  expressions  admitting  of  no  doubt,  called  the 
attention  of  the  witness  to  what  he  was  about  to  do — to  dispose  of 
his  onlv  personal  property.  Like  the  case  previously  cited  he 
called  the  attention  of  the  witness  to  his  words.  The  statute  seems 
slightly  variant  from  our  own  in  not  requiring  the  witnesses  to  be 
together,  or  their  attention  directed  to  the  subject  at  the  same  time. 
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Besides,  the  decisions  of  the  Tennessee  courts  do  not  stand  very 
high  in  our  State.  In  Parsons  vs.  Parsons^  2  Greenleaf,  298,  we  find 
a  case  supported  by  the  able  courts  of  Maine  without  expressly 
using  the  words  of  the  statute  as  to  the  rogcUio  testium,  yet  from  tlie 
whole  conversation  given  it  is  very  clear  that  the  witnesses,  from 
what  was  said^  not  from  a  look,  knew  that  their  attention  was 
directed  to  the  testamentary  disposition.  We  consider  this  part 
of  the  statute  quit«  as  indispensable  as  the  direction  that  there  snail 
be  two  witnesses  present. 

Some  evidence  was  received  as  to  what  the  decedent  declared  at 
other  times  as  to  her  intended  disposition  of  her  property ;  yet  it 
can  have  but  little  weight  in  establishing  the  win,  and  was  only 
admitted  to  show  that  the  deceased  knew  what  she  was  doing,  was 
not  taken  by  surprise  into  making  some  unintended  disposition  of 
her  property,  and  to  strengthen  the  statement  of  the  witnesses. 
The  fact  that  Mrs.  Stevenson  furnished  the  money  to  procure  the 
policy  of  insurance  can  have  no  force  in  strengthening  this  will. 
We  must  declare  it  void  on  the  one  single  point — the  want  of  the 
rogatio  testium. 

The  probate  is  refused. 
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6nprntu  €otirt  of  peimroban'ut 

[Leg.  Int.,  Vol.  36,  p.  38.] 

Appeal  of  Bradley  et  al. 

W.  by  his  l.'ist  will  appointed  B.  and  others  "  trustees  of  the  remainder  of  his  estate 
for  the  uses  and  purposes  following,  viz. :  For  the  sole  and  separate  use  of  my 
daughter  S.  for  and  during  tlie  term  of  her  natural  life,  and  to  receive  and  collect 
the  rents,  issues  and  profits  of  the  real  estate,  and  interest  and  dividends  of  the 
personal  estate,  and  pay  tlie  same  to  her,  and  from  and  immediately  after  her  death 
m  trust  f«»r  the  use  of  her  children  then  living,  their  heirs,  etc.,"  and  in  the  event 
of  the  death  of  all  the  children  of  S.  without  leaving  issue,  then  in  further  trust  to 
convey  the  remainder  to  L.  in  fee.  8.  left  two  children  surviving  her.  Jlrld^  that 
they  took  a  fee  in  the  realty  and  an  absolute  estate  in  the  personalty  under  the 
will  of  W.,  and  were  entitled  to  a  conveyance. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county. 

A  petition  was  filed  in  the  Orphans'  Court  of  Allegheny  county, 
May  29,  1878,  by  Sarah  Frances  McDonald  and  Charles  G.  Woods, 
praying  that  a  citation  be  issued  to  Alexander  Bradley,  \V.  N. 
burchfield,  and  I^vi  Wilson,  trustees  under  the  last  will  and 
testament  of  Robert  Wilson,  deceased,  commanding  them  forthwith 
to  file  a  final  account  of  the  estate,  and  to  deliver  and  surrender 
unto  the  petitioners  in  equal  moieties  the  trust  property  and  effects 
in  the  cu.stody  and  control  of  said  trustees. 

Robert  Wilson,  the  grandfather  of  Mary  Frances  McDonald  and 
Charles  G.  Woods,  the  petitioners  in  the  court  below  and  the 
appellees  in  this  case,  died  on  or  about  the  20th  day  of  May,  1873, 
leaving  a  last  will  and  testament,  whereof  he  appointed  Alexander 
Bradley,  William  N.  Burchfield  and  Levi  Wilson,  executors.  And 
after  providing  for  the  j>avnient  of  his  debts  and  certain  legacies, 
he  also  appointed  the  sai(l  executors  trustees  of  the  remainder  of 
his  estate  for  the  uses  and  purposes  following,  viz. :  For  the  sole 
and  separate  use  of  his  daughter,  Mrs.  Sarah  Woods,  for  and 
during  her  natural  life,  and  to  receive  and  collect  the  rents,  issues 
and  profits  of  his  real  estate,  and  interest  and  dividends  of  his 
personal  estate,  and  pay  the  same  to  her,  and  from  and  im- 
mediately after  her  death  in  trust  for  the  use  of  her  children  then 
living,  their  heirs  and  assigns,  and  the  survivor  or  survivors  of 
them,  his,  her  or  their  heirs  and  assigns;  and  in  the  event  of  the 
death  of  all  the  children  of  his  said  daughter  Sarah,  without  leav- 
ing issue,  then  in  further  trust  to  convey  such  of  his  estate  as  may 
be  undisposed  of  to  his  son  Jjcvi  Wilson,  his  heirs  and  assigns 
forever. 

Mrs.  Sarah  Woods,  above  named,  died  on  or  about  the  24th  day 
of  October,  1877,  leaving  the  said  Sarah  Frances  McDonald  and 
Charles  G.  Woods  as  her  only  surviving  children. 

The  court  below  entered  a  decree,  declaring  the  trust  created  by 
the  above  clause  of  the  will  of  Robert  Wilson,  deceased,  to  be 
ended,  and  directing  said  trustees  to  pay  over,  deliver,  surrender 
and  convey,  to  said  petitioners,  the  moneys,  properties,  effects  and 
estate  embraced  in  said  trust,  and  to  file  a  nnal  account  of  their 
said  trust,  which  is  assigned  for  error. 
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Per  CuitiAM.  November  18,  1878. — No  active  trust  existed  under 
the  will  of  Dr.  Robert  Wilson  after  the  death  of  his  daughter,  Mrs. 
Woods.  The  devise  to  her  children,  and  their  heirs  and  assigns, 
and  bequest  to  them,  carried  a  fee  in  the  realty  and  an  absolute 
estate  in  the  personalty.  The  trust  was  unnecessary  to  protect  any 
interest  in  remainder. 

Decree  affirmed  with  costs  of  the  appeal  to  be  paid  by  the  appel- 
lants, and  the  appeal  dismissed. 

Thomas  C,  Lazear,  Esq.,  for  appellants. 

George  ShiraSj  Jr.^  and  M.  W,  Acheson^  Esqs.,  for  appellees. 
42  Vol.  15 
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ABATEMENT.    See  Devises,  1.  2.    Legacies,  1. 

ACCORD  AND  SATISFACTION.    See  Bonds,  1. 

The  acceptance  of  any  chattel  in  satisfaction  of  a  claim  i^  held  good,  no 
matter  how  unequal  to  the  debt  it  may  appear.  Mechanic^'  Bank  vs.  JIuMton, 
219. 

ACCOUNTS. 

See  Practice,  16.    Executors  and  Administrators,  10.    Guardian  and 
Ward,  8,  9. 

ACCUMULATIONS.    See  Trusts  and  Trusters,  1.    WiLii?,  5,  9, 

1.  The  statute  against  accumulations  applies  as  well  to  cases  in  which  accumu< 
Itttion  necessarily  results  from  a  strict  adherence  to  the  terms  of  the  will  as  to  those 
in  which  it  is  actually  directed.    Eatnte  of  Robert  Mitchrson^  623. 

2.  Whether  the  illegal  accumulations  belong  to  the  residuary  estate  or  pass 
under  the  intestate  act  is  not  in  this  case  actually  decided,  though  it  is  supposed 
that  the  English  rule  would  be  adhered  to  in* this  State;  but,  inasmuch  as  it 
would  certainly  go  to  one  or  the  other,  a  residuary  legatee  who  would  also  be  a 
distributee  in  intestacy  is  entitled  to  demand  an  account.    Id, 

ACTIONS. 

See  Capias.  1.    Husband  and  Wife,  2.    Partnership,  1.    Receivers,  4. 
The  general  rule  is  that  a  proceeding  in  rem  cannot  be  united  with  a  proceed- 
ing in  personam,    Ferris  vs.  **AHda,"  486. 

ACTS  OF  ASSEMBLY. 

1730,    Feb.    14.  MARRIAGE.    Fulkerton  vs.  Day,  638. 

1775,  March  18.  RECORDER  OF  Deeds.     Com.  ex  rei.  vs.  O^DonneU^  197. 

1803,       "       29.  Pilots.    Pilots  Society  vs.  Lord  Clive,  425. 

1834,    Feb.    24.  LlENS.     Watt  vs.  Vezin,  180. 

"         "      24.  Liens.     WaU  vs.  K«m,  212. 

1836,  June  16.  Sheriff's  Vendbe.    E Uon  vn,  Stokes,  29S, 

1838,  April  16.  Bay  Windows.     Com.  vs.  Harris,  10. 

1841,  May     4.  Taxation.     Delaware  Co.  vs.  Dnpont,  627. 

1842,  July  26.  Lycomino  Ins.  Co.  Ins.  Co.  vs.  Bixhy,  647. 
1844,  April  29.  Taxation.  Railway  Co.  vs.  Donohngh,  258. 
^or=       a      «^  Legacies.    ICstate  of  Hannah  Gallen,  6\5. 

Roads  and  Streets.    In  re  Twenty-second  St.,  412, 
Illegitimacy.    Harkins  vs.  Railroad  Co.,  286. 
Charters.    In  re  Baptist  Church,  325. 
Trusts.    Fricke  vs.  Magee,  261. 
Lien  of  Taxf^.     Lea  vs.  Browji,  220. 
Taxes.     Com.  vs.  Schellinger,  50. 
Commissions.    EstaU  of  fhom^is  Shivers,  611. 
Taxation.     Railway  Co.  vs.  Donohugh,  258. 
Roads  and  Streets.    In  re  Twenty-eighth  St.,  350. 
Board  of  Health.    Campbell  vs.  City,  141. 
LlCENSF.8.    Delaimre  Co,  vs.  Dnpont,  627. 
Marriage.    Fulkersoti  vs.  Day,  638. 
Conspiracy.     Com.  ex  rel.  vs.  Sheriff,  392. 
Insurance.     In  re  Fidelity  Mat.  A  id  Assn.,  330. 
AssKssoR.**.     Com.  ex  rel.  vs.  Josephs,  103. 
Conspiracy.     Com.  ex  rel.  vs.  Sheriff  392. 
Insurance.    In  re  Fidelity  Mut.  Aid  Assn.,  830. 
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ACTS  OF  ASSEMBLY  {Continued), 

1876,    May      1.    Taxation.    Breisch  vs.  Brmnan,  641. 

1879,  April  10.    Taxation.     Com.  vs.  Krceisior  Building  Astn.,  623. 

*'       June     7.     Taxation.     Com.  vs.  ExceUior  Building  Assii.^  His. 

"  "      11.    City  OK  Philadelphia.    McNichol  ys.  City,  ISd, 

1881,      **        8.    Roads  AND  Streets.    Jn  re  Twenty-iecund  iSl.,  409, 

ADMIRALTY.    See  Contkacts,  5.    Cabriers,  5,  6. 

1.  Where  a  collision  resulted  partly  from  the  negligence  of  a  schooner  in 
anchoring  near  the  middle  of  a  narrow  channel  and  partly  from  neglij^ence  on 
the  part  of  a  tug  and  bark  in  not  keeping  off,  where  there  was  room  to  do  so, 
by  the  exercise  of  proper  care,  the  court  allowed  half  damages  and  half  costs  to 
the  libellant  in  each  case.    '^Nanticoke'*  vs.  '^Milligan,*'  430. 

2.  In  a  case  of  maritime  collision  an  examination  of  the  testimony  showing 
that  both  vessels  were  in  fault,  a  decree  for  half  damages  was  entered.  "P«>r>Y- 
pont  "  vs.  ^'Mary  Morgan,**  436. 

3.  The  bark  Atlee  went  to  pier  37,  South  Wharves,  for  the  purpose  of  dis- 
charging ;  it  appears  that  libellant's  lighter  had  sunk  there  some  six  davs  pre- 
vious, and  had  not  been  raised,  although  ample  time  had  elaftsed,  and  libellant 
had  been  notified  to  take  up  his  boat.  Two  brigs  had  lain  at  this  pier  prior  to 
the  coming  of  the  bark  and  since  the  lighter  htul  sunk.  McBride  vs.  ^^ Atlee,** 
438. 

4.  Held,  that  the  libellant  cannot  recover.  His  sunken  barge  obstmcted  the 
channel,  and  it  was  his  duly  therefore  to  remove  her  speedily.  After  sufficient 
time  for  this  had  elapsed  she  might  have  been  treated  as  a  nuisance.    Id. 

5.  A  vessel  under  contract  of  towage  with  a  tug,  and  the  tug  having  agreed 
to  wait  while  it  protected  its  bows  from  the  ice  by  **  sheathing,''  the  tow  is  U>nnd 
to  be  ready  without  anv  unnecessary  delay.  Rut  due  diligence  does  not  require 
the  tow  to  work  all  ni^ht..    Belleroiv  vs.  '*Srbagtinn  Buch^  438. 

6.  In  case  of  a  collision  at  sea,  full  damages  will  not  be  awarded  when  the  evi- 
dence  shows  that  the  libellant  was  in  fault  as  well  as  the  respondent.  **Huddell  ** 
vs.  ''Hayward,**  440. 

7.  A  failure  to  keep  a  proper  look-out,  whereby  the  libellant  failetl  to  discover 
the  respondent  until  a  collision  was  imminent,  is  such  contributory  negligence 
as  will  Justify  an  award  of  only  half  damages.    Id. 

8.  When  a  collision  has  occurred  it  is  the  duty  of  each  vessel  to  make  an 
effort  to  ascertain  the  extent  of  the  injury  to  the  other  and  the  necessity  for 
help.    Id. 

9.  It  was  gross  negligence  to  intrust  the  "  look-ont "  of  a  steamer  in  a  fog  to  an 
inexperienced  boy;  at  such  a  time,  the  courxe  being  ahmg  the  coast,  all  the 
watch  should  constitute  a  look-out.    Lip^incott  vs.  **BotUviUe,**  444. 

10.  The  question  of  general  average  is  in  all  cases  one  of  fact,  to  wit,  was  there 
at  the  time  a  reasonable  chance  of  saving  the  property  but  for  the  continuance 
of  the  storm  ?  If  there  was,  it  was  not  lost ;  and  the  casting  away  of  this  chance 
for  the  common  safety  was  a  voluntary  sacrifice  which  will  support  a  claim  to 
contribution.     Gibson  vs.  Paper  Co.,  447. 

11.  Negligence  of  a  tug-boat  in  running  too  near  shore  so  that  the  tow  ran 
aground.     Cullherg  vs.  ^* Atlas,**  450. 

12.  The  failure  of  a  schooner  to  displav  a  torch,  as  required  by  statute,  must 
be  taken  as  a  contributory  cause  in  case  of  an  accident,  unieMs  it  is  clearly  shown 
that  its  not  being  shown  could  have  had  no  effect.  And  under  certain  conditions 
of  atmosphere  and  sea,  a  speed  of  nine  or  ten  miles  an  hour  may  be  excessive 
for  a  steamer,  and  be  also  taken  as  a  contributory  cause  of  a  collision.  JdcJAtren 
vs.  ^* Pennsylvania,**  452. 

13.  The  burden  of  proof  being  on  libellant,  and  his  position  not  being  sus- 
tained by  the  weight  of  the  evidence,  libel  is  disntissed.  Pumell  vs.  **  Wolralun,** 
456. 

14.  Negligence  in  crowding  into  a  dock  to  jthe  injury  of  libellant's  vessel 
renders  res|X)ndent  liable  for  the  damages.    3!cMahon  vs.  **John  W.  Hall,**  457. 

15.  In  a  collision  on  the  river  where  the  libellant  had  the  right  of  way,  the  re- 
spondent is  liable  unless  she  is  able  to  prove  that  lil>ellant  disregarded  the 
ordinarv  rules  of  navigation,  and  so  improperly  ran  into  danger.  **Murshall" 
vs.  'Whrris;*  458. 

16.  And  in  such  a  case  the  burden  of  proof  is  on  the  respondent.    Id, 

17.  Where  a  stevedore  contracts  with  a  master  of  a  ship  to  unload  a  cargo  at 
a  fixed  rate,  and  is  paid  in  full,  no  lien  will  lie  against  the  ship  for  the  wages  of 
the  longshoremen  who  were  employed  by  the  stevedore.  Baird  vs.  *^Jiark 
Lane,**  460. 
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AI3HIRALTY  {Continued), 

18.  While  two  vessels  were  proceeding  up  the  river,  one  of  thera  which  was 
slightly  ill  adviince  signalled  that  she  would  like  to  cross  to  the  other  side  of  the 
Ktreain.  The  manoeuvre  was  attempted  in  the  manner  proposed  by  the  signal, 
but,  before  it  was  accomplished,  the  first  vessel,  fearing  danger,  stopped,  and  a 
collision  resulted.  Jlrid^  that  the  fault  lay  entirely  with  this  vessel,  as  the  other 
had  no  reason  to  anticipate  the  change,  and  therefore  could  not  provide  against 
it.    '*Orutita(U*'  vs.  *'ktUitw,"  403. 

19.  When  the  testimony  as  to  the  fact  of  collision  is  in  direct  conflict,  the 
doubt  may  be  as  fairly  resolved  in  &vor  of  the  respondent  as  of  tlie  libellaut. 

Warren  vs.  ^' Maryland ^^^  4(>6. 

20.  A  vessel  was  alleged  to  be  struck  bv  another  about  Monday  noon,  and  sank 
on  Tuesday  night.  She  showed  but  little  sign  of  injury  at  the  time.  The  river 
on  both  days  was  full  of  floating  ice.  Held^  that  the  collision  could  not  be 
inferreil  to  be  the  direct  cause  of  the  sinking.    Id. 

21.  The  libellaut,  owner  of  a  coal  barge,  received  from  the  Heading  Railroad 
Company  a  ticket  entitling  him  to  towage  to  Smyrna,  but  the  agent  of  the 
companv,  in  making  his  arrnngeraent  with  the  tug,  stnmlated  that  the  barge 
should  be  taken  to  the  mouth  of  the  Smyrna  creek,  a  difl^rence  of  several  miles. 
//</(/,  that  the  barge  could  not  recover  damages  from  the  tug  by  reaji<m  of  its  re- 
fusal  to  take  her  to  the  point  mentioned  in  the  ticket,  there  being  no  privity  of 
contract  between  them.     Rrilly  vs.  ^^Mary"  467. 

22.  A  city  ice  boat  may,  in  a  proper  case,  be  entitled  to  salvage.  Breaking  up 
the  ice  on  the  Delaware*  river  is  the  primary  duty  of  the  ice  boats,  for  the  j»er- 
formance  of  which  no  compensation  can  be  demanded.  Towage  is  a  secondary 
consideration,  and  is  performed  under  contract  for  compensation.  Jlorris  vs. 
**Areitdal,"  409. 

23.  A  city  ice  boat  is,  therefore,  under  no  more  obligation  to  rescue  a  wreck  or 
disabled  ves<<el  than  any  other  vessel  equal Iv  competent.  When  such  rescue  is 
made  she  ami  her  crew,  as  well  as  the  wreckers  taken  on  board,  must  therefore 
be  treated  as  salvors.    The  eityV  ownership  is  immaterial.     Id. 

24.  The  8um  allowed  should  be  suflicient  to  cover  ex}>en8e,  time,  labor,  skill, 
risk  to  propertv  and  )>erson  incurred  and  expended,  and  to  reward  fully  the 
enterprise  aisplayed.  The  libellants  are  not  entitled  to  any  given  proportion  of 
the  proj»erty  saved,  but  stmplv  to  compensation  and  reward  according  to  the 
merit  of  their  services  and  conduct.     Id. 

25.  The  general  rule  is  that  a  )>roceeding  in  rem  cannot  be  united  with  a  pro- 
ceeding  in  prrtonam.    Ferris  vs.  **Aiida"  4S6, 

20.  In  a  contract  for  the  hire  of  a  tug.  A,  the  hirer,  agreed  to  furnish  the 
master  with  provisions  for  his  crew  and  to  jmy  the  current  exjienses  of  the  tug. 
This,  A  neglected  to  do,  and  the  master,  being  unable  to  procure  provisions  on 
his  own  credit,  brought  the  tug  home  from  Norfolk  to  Philadelphia.  The 
libellaut  brought  suit  to  recover  damages  for  an  allege<l  breach  of  contract, 
and  in  his  libel  prays  for  a  decree  against  both  the  tug  and  the  equitable 
owner.     Id. 

27.  Ileid^  That  on  neither  ground  could  the  lil»el  be  maintained.    Id. 

28.  The  question  cVf  general  average  is,  in  all  cases,  one  of  fact,  to  wit,  was 
there  at  the  time  a  reasonable  chance  of  saving  the  projieriv  but  for  the  con- 
tinuance of  the  storm  ?  If  there  was,  it  was  iu»t  lost;  and  the  casting  away  of 
this  chance  lior  the  common  safety  was  a  vcduntary  sacrifice  which  will  support  a 
claim  for  contribution.     Gibson  vs.  Paper  Co.,  oo'l. 

2}>.  Decree  aflimiing  the  decision  of  the  District  Court  in  this  case  reported  in 
14  Phila.  501.     Kenuh  vs.  ''Marker,"  503. 

30.  Neglljrencc  of  a  schooner  to  exhibit  the  light  required  by  the  rules  of  navi- 
gation— reversing  the  decree  of  District  Court,  reported  in  39  Leg.  Intell.  151. 
Cain  vs.  "lUtman"  503. 

31.  An  hypothesis  as  to  the  cause  of  a  collision  which  necessitates  the  conclu- 
sion that  the  oflicers  and  crew  of  a  steamer  were  grossly  negligent,  not  only  of 
duty  but  of  pecuniary  interest  and  )>ersonal  safety,  must  be  snpfmrted  by  abun- 
dant proof.  It  the  testimony  is  contradictory,  such  an  hypothesis  must  be  re- 
jected.   Id, 

AFFIDAVITS  OF  DEFENCE. 

1.  An  insufiicientathdavit  of  defence  may  be  treated  as  a  nullity  and  judgment 
entered  for  want  of  an  aflidavit.    Bank  vs.'  Flanagan,  \K)2. 

2.  In  an  action  on  a  lease  to  recover  rent,  a  tenant  who  defends  on  the  ground 
of  a  surrender  must  allege  it  positively.     Gamble  vs.  0*Mara,  180. 
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AFFIDAVITS  OF  DEFENCE  {Continued), 

3.  The  plaintiff  filed  a  copy  of  oue  part  of  a  set  of  exchauge,  and  the  defend- 
ant made  affidavit  that  another  iiartof  the  same  set  Imd  been  }>aid  to  the  **  holder  " 
thereof.  Held^  to  be  insufficient,  because  it  should  be  averred  to  whom  payment 
was  made.    Pjaelzer  vs.  Drexely  183. 

AGENTS.    See  Set  Off,  1.    Insurance,  6,  7.    Brokers,  1.    Carriers,  2. 

1.  In  the  distribution  of  a  fund  arising  from  the  sale  of  a  railroad  the  question 
in  dispute  was  as  to  the  ownershi|»  of  15  first  mortgage  bonds.  The  b«»nds  were 
delivered  to  Mr.  Thomson  by  Gwynne  «&  l)av  to  dis)>o6e  of  them  in  certain 
specified  ways  u|)on  the  fulfilment  or  non-fulfilment  of  two  certain  conditions. 
Mr.  Thomson  had  transferred  the  bonds  to  the  Pennsylvania  llaili-oad  Comj>any, 
who  claime«l  under  them  in  the  distril)Ution.  Hrld^  that  on  the  failure  of  the 
Pennsylvania  Ilailroad  Company  to  show  when  and  li(»w,  and  for  what  considera- 
tion tl'iey  obtained  the  boniis,  the  fund  must  go  to  Gwynne  &  Day,  in  accordance 
with  the  provisions  of  the  trust,  by  virtue  of  which  they  were  held  by  Mr.  Thom- 
son, the  other  of  the  two  contingencies  not  having  occurred.  3£cElraih  vs.  Rail' 
road  Co.,  236. 

2.  After  notice  of  agency  in  a  part^  selling  goods,  the  purchaser  is  bound  to 
look  to  the  authority  of  the  ageut.    Laiice  vs.  Deacon,  318. 

ALDERMAN.    See  Certiorari,  1. 

ALIMONY. 

1.  On  a  return  of  non  est  inventus  to  an  attachment  for  contempt  for  non-per- 
formance of  decrees  for  alimony  pendente  lite^  permanent  alimony,  and  for  security 
therefor,  the  court  will  issue  a  writ  of  sequestration  for  the  purpose  (»f  enforcing 
such  decrees,  therein  authorizing  and  directing  the  sequestrator  to  seize  all  the  re- 
s{)ondent's  pro))erty  and  hold  the  same  until  he  shall  clear  his  contempt  and  the 
court  makes  further  order.     Mintzer  vs.  Minizer,  161. 

2.  Whether  the  iu come  of  a  speudtbriit  trust  is  liable  to  such  sequestration 
not  decided.    Id. 

3.  A  service  of  an  order  to  pay  alimony  on  a  party  out  of  the  jurisdiction  is  not 
sufficient  to  support  a  rule  for  attachment.    Russell  vs.  Russellf  168. 

AMENDMENTS.    See  Criminal  Practice,  8,  15. 

1.  A  declaration  alleging  non-payment  of  certain  acceptances  may  be  amended 
by  adding  a  count  on  a  promise  to  nay  in  consideration  of  an  ejitension  of  time. 
Such  an  amendment  does  not  iutroauce  a  new  cause  of  action.  Deacon  vs.  iVVir- 
lin,  214. 

2.  An  amendment  to  a  bill  in  equity  will  not  be  allowed  when  its  only  purpose 
is  to  brin^  in  matter  independent  of* and  distinct  from  that  which  iscontaineil 
in  the  original  bill,  or  to  add  parties  who  have  no  interest  in  the  record  as  it 
stood  when  unamended.    Brewing  Company  vs.  Commercial  Exchange,  247. 

ANNUITY. 

A  direction  in  a  will  in  the  following  language,  "  I  wish  my  annt,  E.  M.  E  , 
to  take  charge  of  my  children,  and  to  receive  annnally  from  my  estate  for  her 
services  $500,"  will  be  construed,  in  the  absence  of  any  apparent  intention  to 
the  contrary,  to  mean  that  both  the  care  of  the  children  and  the  payment  of  the 
annuity  are  to  cease  when  the  children  attain  their  majority.  Estate  of  Mary 
E.  Cox,  537. 

APPLICATION  OF  PAYMENTS.    See  Guardian  and  Ward,  8. 

ARBITRATION. 

1.  Plaintiff  entered  his  rule  to  arbitrate.  Upon  the  day  fixed  for  choosing 
arbitrators  the  defendant  failed  to  appear,  although  notice  had  been  served  upon 
him  as  the  law  required  ;  wheren|)on  the  prothonotary  fixetl  the  number  of  arbi- 
trators at  three,  and  named  a  single  woman  as  one.  After  the  service  of  the 
second  rule,  two  of  the  arbitrators  met,  but  the  female  arbitrator  tailed  to  appear, 
whereupon  the  arbitrators  appointed  a  niarrietl  woman  in  her  place.  The  case 
then  proceeded  to  an  award  in  favor  of  the  pluintifi*,  whereupon  the  defendont 
moved  to  set  aside  the  award  because  of  the  appointment  of  a  married  or  single 
woman  as  arbitrator.     Evans  vs.  Ives,  635.     Held, 

2.  First,  That  there  is  nothing  in  the  act  of  1836  which  prevents  a  married  or 
single  woman  from  being  an  arbitrator.    Id. 

3.  Second,  That  accordingly  the  rule  must  be  discharged.    Id, 
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AEREST. 

A  sergeant  of  police  has  no  rif^ht  to  arrest  a  person  for  an  alleged  breach  of  the 
Sunday  law  of  1794  without  a  warrant     Com,  vs.  CoUinSf  ZS3. 

ASSESSORS.    See  Taxation,  1.    Philadblphia,  City  of,  17. 

ASSIGNMENT.    See  Insurance,  4,  5. 

1.  Under  the  act  of  Congress  of  1853,  February  26  (10  Stat  170),  all  assign- 
ments of  claims  upon  the  United  States  are  void  m  law  or  equity,  and  cannot  be 
enforced  between  the  parties.      Wood's  ExeeuU^ra  vs.  VUtiogur,  160. 

2.  A  transfer  of  a  claim  upon  the  government  is  invalid,  unless  the  claim  has 
been  adjudicated  and  a  warrant  issued  for  its  payment    Id. 

3.  Wnere  the  assignee  for  benefit  of  creditors  compromises  with  all  the 
creditors  but  one,  he  will  be  allowed  in  the  settlement  of  the  estate  only  the  dis- 
tributive sliare  coming  to  each  of  said  creditors.  EUaU  of  George  W,  Warner ^ 
328. 

4.  The  release  to  the  assignee  by  such  creditors  does  not  thus  increase  the  fund 
for  the  benefit  of  the  remaining  one.    Id, 

ASSUMPSIT.    See  Husband  and  Wife,  2.    Partnership,  1. 

ATTACHMENT.    See  Witness,  I,  2.    Alimony,  3.    Contempt,  1. 

1.  An  unsettled  partnership  account  cannot  be  attached.  After  obtaining 
judgment  the  plaintiffs  proceeded  bv  attachment  under  the  act  of  March  17, 
1869,  and  the  answers  of  the  garnishees  showed  an  unsettled  partnership  ac- 
count, and  that  defendant's  interest  was  subsequently  sold  under  a  writ  of  ^  fa. 
Held,  that  the  proceeding  under  the  act  of  1869  was  not  the  proper  one,  but  that 
a  fi  fa,  slioula  have  been  issued  as  under  the  act  of  1873,  following  Hare  vs. 
Commonwealth^  37  Legal  Intell.  5.    Laughlin  vs.  JfaybinyOS. 

2.  In  foreign  attachment,  the  garnishee  cannot  set  oof  an  unmatured  claim 
against  the  defendant    Jones  vs.  Mnnufaclurers*  Bank,  156. 

3.  When  money  on  deposit  is  attached  under  the  act  of  1869,  it  is  not  essential 
to  furnish  the  defendant  or  the  garnishee  with  an  inventory.  Daffee  vs.  Re- 
cords, 176. 

4.  A  garnishee  induced  the  plaintiff  to  defer  service  of  his  attachment  until  he 
should  be  notified,  promising  that,  in  the  meantime,  he  would  pay  the  defendant 
nothing.  Held,  that  (the  writ  having  been  served  when  the  notice  was  given) 
the  garnishee  could  not  defend  on  the  ground  that  he  had  paid  the  debt.  Ash* 
worth  vs.  Brown,  207. 

5.  A  debtor  whose  property  has  been  attached  under  the  act  of  March  17,  1869, 
cannot  relieve  himself  from  the  attachment  by  offering  to  include  in  the  stale- 
ment  of  his  general  assets  the  property  fraudulently  removed  and  concealed. 
Jackson  vs.  WkiU,  294. 

6.  An  attachment  under  the  act  of  March  17.  1869,  will  not  lie  for  a  debt  not 
presently  due  and  demnndable.     Coates  vs.  White,  295. 

7.  Defendant  received  his  pension  money,  used  part  of  it  and  the  balance  he 
directed  his  banker,  through  whom  it  had  been  collected,  to  give  his  wife  a  certifi- 
cate of  deposit  for.  Held,  that  this  was  not  a  fraudulent  transfer  for  which  an 
attachment  might  issue.     Clark  vs.  lugraham,  646. 

ATTORNEYS. 

The  appointment  of  a  mere  attorney-in-fact  may  be  revoked,  though  con- 
trary to  the  language  of  the  instrument;  but  it  is  otherwise  if  an  interest  has 
vested  in  another,  as  when  an  assignment  of  a  share  in  an  estate  has  been  made 
to  one  who  is  instructed  to  employ  it  in  the  payment  of  certain  debts  of  the 
ajwignor.    Estate  of  F.  L,  John,  610. 

ATTORNEYS-AT-LAW.    See  Philadelphia,  City  of,  5,  6,  7. 

1.  The  acts  of  an  attorney -at-law,  done  in  his  capacity  as  an  officer  of  the 
court,  will  be  presumed  to  bie  authorized  by  his  client.  If  there  is  any  doubt 
upon  this  point,  the  proper  test  is  to  rule  him  to  file  his  warrant  of  attorney. 
Betz  vs.  VaUr,  324. 

2.  An  attorney  cannot  be  compelled  at  the  instance  of  the  commonwealth  to 

Sro«luce  in  evidence  against  his  client,  in  a  criminal   prosecution,  papers  eonfi- 
entially  delivered  to  him  in  his  professional  capacity.     Com.  vs.  moyer,  397. 

AUDITORS.    See  Debtor  and  Creditor,  2. 

BAIL.    See  Capias,  1,  2,  3. 

BAILMENT.    See  Pledge,  1. 
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BANKRUPTCY.    See  C08T8,  2. 

1.  A  discharge  in  bankruptcy  is  a  good  plea  to  an  action  npon  a  Judgment 
obtained  ai'ter  the  filing  of  the  petition  and  before  the  adjudication.  Shw-t  vs. 
mil,  34. 

2.  The  laches  of  a  petitioner  in  bankruptcy  in  seeking  to  be  discharged  will 
not  be  inquired  into  collaterally.    Id. 

8.  Fro8tman  vs.  Hicks,  3  W.  N.  C.  202 ;  Murphy  vs.  Young,  6  W.  N.  C.  317  ; 
Booth  vs.  Meyer,  33  Legal  Intell.  401,  commented  on  and  explained.    Id, 

4.  A  petition  for  discharge  under  the  bankrupt  laws  will  not  be  entertained 
when  the  bankrupt  proceedings  have  been  practically  abandoned  and  supple- 
mente<l  by  proceedings  under  the  State  insolvent  laws.    Jn  re  Wolfe  &  Co.,  426. 

5.  The  fraud  contemplated  by  the  statute  as  a  bar  to  a  bankrupt's  dischai^e  is 
fraud  in  fact,  involving  moral  turpitude  and  intentional  wrong.  M,  T.  Wame's 
Estate,  426. 

6.  A  constructive  fraud  does  not  bar  a  discharge.    Id. 

7.  There  was  a  debt  proven  against  the  separate  estate  of  Jesse  M.  Line,  one  of 
the  bankrupts,  by  Mary  L.  Line,  his  wife,  for  $59,379.09.  This  claim  was  ob- 
jected to  by  the  assignee,  under  the  provisions  of  section  5081  of  the  revised 
statutes,  and  testimony  taken  in  support  thereof.  The  principal  witness  was 
Jesse  M.  Line,  the  bankrupt,  and  husband  of  the  claimant.  W.  H,  Blumer^s 
Estate,  428. 

8.  The  register  held  that  Mrs.  Une  was  the  creditor  of  her  hnsband's  estate 
for  the  extent  of  the  principal  for  certain  securities  converted  by  him  which  be- 
longed to  his  wife,  but  that  the  claim  for  interest  and  rents  collected  by  the  hus- 
band be  disallowed.  That  $13,000,  the  value  of  100  shares  of  the  Allen  town 
bank.  trauMferred  by  the  husband  at  the  time  the  market  price  was  $130,  but 
whicn  were  refused  bv  the  wife  upon  the  bank  ^ing  into  liquidation  a  short 
time  afterward,  should  be  deducted.  It  being  inlerrM  by  the  register  that  she 
must  have  known  and  approved  of  the  transfer  before,  and  that  if  the  bank  had 
not  failed  there  would  have  been  no  question  as  to  her  consent  and  approval  of  the 
transfer.  To  this  report  exceptions  were  filed  by  the  assignee  and  by  Mrs.  Line.  Id, 

9.  The  court  allowed  the  exception  of  Mrs.  Line  as  to  the  100  shares  of  bank 
stock,  and  confirmed  the  report  as  to  the  other  points.    Id. 

10.  There  is  no  hardship  in  enforcing  the  statutory  provision  requiring  mer- 
chants and  tradesmen  to  "keep  proper  books  of  account.'^  And  wheie  tlieir 
books  fail  to  show  their  business  in  an  important  particular  and  to  a  large  extent 
the  discharge  will  not  be  granted.    In  re  Williams  vs.  Leidia,  460. 

11.  A  debt  had  been  proven  against  the  separate  estate  of  Jesse  M.  Line,  one 
of  the  bankrupts,  bv  Knauss  upon  a  guarantee  of  said  Line  of  a  certificate  of 
deposit  issued  bv  the  said  firm  of  Blumer  &  Co.  for  $1,575,  deposited  by  said 
Knauss  with  said  firm  as  bankers,  said  certificate  being  in  the  usual  form  of 
certificates  issued  by  said  firm  for  moneys  deposited  with  them.  Held,  that 
there  was  no  consideration  for  such  indorsement,  and  that  the  creditor  obtained 
no  additional  obligation  whatever,  and  has  no  right  to  participate  in  the  distri- 
bution of  the  debtors'  individual  estate  at  this  time.  In  re  W,  H.  Blumer  A 
Cb.,461. 

12.  The  fraud  contemplated  by  the  statute  as  a  bar  to  a  bankrupt's  discharge  is 
fraud  in  fact,  involving  moral  turpitude  and  intentional  wrong.  In  re  m,  T, 
Warned:  Co.,  4m. 

13.  A  bankrupt  swore  falsely,  to  his  own  prejudice;  it  afterward  appeared  that 
such  false  swearinj^  was  not  "  wUful,"  nor  intentionally  untrue.    la, 

14.  Held,  that  this  need  not  bar  his  discharge.    Id. 

BAY  WINDOWS.    See  Philadelphia,  City  of,  1,  2,  3, 4,  8,  9. 

BILLS  AND  NOTES. 

See  Evidence,  1,  2.    Affidavits  of  Defence,  8.    Set  Off,  4,  5, 6. 

1.  A  bona  fide  holder  of  a  note  is  not  affected  by  the  fact  that  usurious  interest 
was  stipulated  to  be  paid  by  the  maker.    Bank  vs.  Flanagan,  102. 

2.  The  maker  of  accommodation  imper  cannot,  as  against  a  third  party  without 
notice,  set  up  as  a  defence  that  a  fiilse  and  fraudulent  representation  was  made  to 
him  by  the  indorsers,  that  at  the  time  of  giving  the  paper  they  were  in  a  solvent 
or  pros()erous  condition,  and  that  the  notes  were  given  on  the  faith  of  such  state- 
ments.   Bank  vs.  3IcCann,  326. 

3.  Such  facts  do  not  constitute  a  fraud  to  taint  negotiable  papers  and  pat  the 
plaintiff  to  proof  of  consideration.    Id, 

BILL  OF  PARTICULARS. 

A  i>laintlff  will  not  be  required  to  furnish  a  bill  of  particulars  respecting 
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BILL  OF  PARTICULARS  (Continued). 

matters  which  are  n»t  erabraced  in  the  eaase  of  action,  bnt  bear  upon  the  case 
only  as  part  of  the  defence.    Insurance  Co.  vs.  JBankf  210. 

BONDS. 

See  Interpleader,  7.    Philadelphia,  City  of,  18, 19, 20.    Mechanics' 

Claims,  5. 
An  arniiigement  by  which  the  snrelies  on  the  bond  of  a  defanltini;  public  <fficer 
shouhl  jjive  separate  bonds  for  their  pro  rata  share  of  the  amount  due  by  the 
principttl— the  orij^nal  bond  not  to  be  delivered  or  r4ii»celled — does  not  amount 
to  a  substitution  ot  the  new  bonds  for  the  original.  The  liability  u|k>ii  the  latter 
therefore  continues,  unless  an  understanding  to  the  contrary  clearly  appears.  In 
re  W.  II.  Blumer  &  Co.^  4tj2. 

BOOKS  AND  PAPERS. 

1.  When  a  party  is  called  upon  to  produce  a  certain  paper  and  he  denies  hav- 
ini?  it  in  his  possession,  j»arol  evidence  of  its  contents  may  be  admitted,  although 
there  has  been  no  previous  notice  to  produce  it.  Swariz  vs.  Insurance  Co., 
206. 

2.  Upon  the  return  of  a  rule  to  produce  books  and  papers,  the  court  will  con- 
sider not  only  questions  as  to  the  niaterialitv  and  |>ertinency  of  iheir  contents, 
but  also  as  to*  whether  ihey  are  in  the  |>o8session  or  under  the  control  of  the  party 
upon  whom  the  rule  is  taken.    Megatgee  vs.  Insurance  Co.,  220. 

BROKERS. 

A  sliii>-broker*s  commissions  for  obtaining  a  cargo  are  governed  by  the  same 
rules  of  law  as  a  real-estate  broker's,  and  where  the  broker  brings  master  and 
shipper  together,  and  they  agree  upon  a  charter-party,  the  broker's  commissions 
are  earned.     Workmin  vs.  Cutlberg^  345. 

BUILDING  ASSOCL\TIONS.    See  Husband  and  Wife,  3. 

1.  A  bv-law  of  a  building  association  which  imposes  a  fine  upon  "money  due" 
by  a  stockholder  includes  unpaid  fines  previously  incurred  as  well  ns  the  regular 
monthly  dues.     Building  Association  vs.  Taylor,  24H. 

2.  A  married  woman  having  overpaid  to  a  building  association,  in  dues,  pre- 
mium and  interest,  a  certain  amount,  untWr  the  mle  in  Wolhuc'i  vs.  Builaing 
Associ'itiony  3  Norris,  211,  cannot  recover  it  back  in  an  action,  because  it  was  a 
voluntary  payment  in  ignorance  of  the  law,  received  in  good  faith.  Dilzer  vs. 
Building  Association^  344. 

3.  The  immunity  from  State  taxation  granted  to  building  associations  by  the 
8lh  section  of  the  act  of  April  10,  1871>,  does  not  preclude  the  legislature  fnim  im- 
posing a  new  tax  by  the  act  of  June  7,  1^79,  and  this  is  so  independently  of  the 
question  of  repeal  of  the  former  statute     Com.  vs.  Kxcdsior  Building  A^sn.^  623. 

4.  Huilding  associations,  though  litcnilly  "savings  institutions,"  are  not  tech- 
nically «lesigiiated  as  such,  and  nenre  cannot  esca]>e  taxation  under  the  act  of 
June  7,  l.S7i),  by  virtue  of  the  exempting  wonis  "  except  banks  ami  savings  insti- 
tutions," which  are  to  be  interpreted  in  their  usual  and  technical  sense.    Id, 

BUILDING  INSPECTORS.    See  Party  Walls,  1,  2. 

BURDEN  OF  PROOF. 

See  Will,  1,  2.  3.    Admiralty,  15.    Carriers,  5,  6.    Patents,  6.    Deser- 
tion, 1.    Issue,  5. 

CARRIERS. 

1.  A  carrier  who  has  delivered  part  of  the  consignment  has  a  lien  upon  the 
remainiler  f«»r  the  freiijht  due  upon  the  whole.     Railroad  Co.  vs.  Dows,  101. 

2.  It  is  quite  well  settled  in  this  conntrv,  that  each  carrier  on  a  ttirough  bill 
of  lading  is  liable  only  as  respects  hi«<  own  line,  in  the  absence  of  iliffereiit  under- 
standing. In  a  case  where  the  carriaire  was  on  a  through  bill  from  .\ntwerp  to 
Boston,  via  Philadelphia,  and  the  goods  were  damaged  while  being  trans))orted 
from  Girard  Point  to  the  Boston  steamer  on  lighters  in  charge  of  a  third  party: 
Held,  that  n*s|H>ndent  had  no  more  control  over  the  agencies  employed  between 
Girard  Point  and  the  steamship  c«unpany's  wharf  than  over  those  employed  be- 
tween the  latter  point  anil  Boston,  ami  was  not  resjmnsible  for  damage  incurred 
while  the  goods  were  within  control  of  such  agency.  Harding  vs.  Navigation 
Co.,  434. 

3.  A  stipulation  that  the  consisrnee  is  to  take  the  goods  from  the  ship  as  soon  as 
she  is  ready  to  di>charge,  otherwise  to  be  landed  at  his  risk  by  the  master,  justi- 
fies the  latter,  in  the  event  of  the  consignee's  delay,  in  placing  the  goods  our  the 
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CARRIERS  (Continufd). 

M-liarf.    lie  need  uot  store  them  or  see  that  they  are  under  cover.    ScholJUld  vs. 

4.  When  such  a  contract  is  made,  a  notice  from  the  ship  that  the  fi^oods  would 
be  dischfirjred  on  Monday  morning  is  in  time  if  served  on  Saturday  forenoon. 

6.  A  lil>el  was  filed  by  indorsees  of  a  bill  to  recover  for  certain  steel  which  was 
delivere<l  to  the  wrone  coiisij^nees.    Stewart  vs.  *^Aora"  470. 

6.  Jlfld,  That  liheliants  must  show  that  the  steel  clamied  was  shipped,  and  that 
Don -deli  very  resulted  from  negligence.     Jd. 

7.  A  contract  was  made  to  carry  plaintiff  from  Hamburg  to  Philadelphia.  His 
baggage  arrive<l  at  Hull,  but  was  never  afterward  seen,  having  been  left  there  in 
the  care  c»f  the  agent  of  one  of  the  carriers.     Alaskos  vs.  l:iteamship  Co.,  488. 

8.  Jlr/dy  that  it  was  proper  to  submit  to  the  jury  the  (question  whether  or  not 
the  contract  was  made  with  detendauts  to  carry  plaintift  and  his  baggage  from 
Hamburg  to  Philadelphia.    Id, 

9.  A  carrier  is  not  responsible  for  accidents  which  could  not  have  been  avoided 
by  the  highest  degree  of  care,  such,  for  instance,  as  resulted  from  latent  defects  of 
machinery  or  other  similar  causes.  See  same  case,  reported  in  14  Phila.  601. 
Jtichter  vs.  '"Ntderland,"  505. 

CAPIAS.    See  Husband  and  Wife,  4. 

1.  A  feme  covert  discharged  on  common  bail.     Waters  vs.  Drayton,  72. 

2.  A  defetulant  will  be  held  to  bail  on  an  affidavit  alleging  that  she  hns  fraudu- 
lently applied  to  her  own  use  certain  moneys  and  stocks  left  with  her  by  the 
plaintiff  for  investment    Emerson  vs.  Dow,  173. 

?.  In  an  action  for  slander,  the  defendant  will  he  discharged  on  common  bail 
even  after  he  has  entered  security,  unless  the  affidavit  avers  special  damage. 
Slorrison  vs.  Gardner^  175. 

CERTIORARI. 

On  the  reversal  of  a  judgment  of  a  magistrate  on  certiorari ,  the  record  is  not 
remitted  to  the  magistrate  for  further  ])roceediug8.    £iton  vs.  Stokes^  308. 

CHARITIES.    See  Trusts  and  Thusteks,  1. 

CHARTERS.    See  Insurance,  8. 

1.  A  charter  of  a  church  will  not  be  approved  unless  it  contain  a  provision 
securing  to  lay  members  the  right  of  alienation,  in  compliance  with  the  act  of 
assembly  of  April  26,  1855.     In  re  Baptist  Church,  325. 

2.  The  courts  will  not  grant  a  charter  for  a  marriage  association.  In  re  Mutual 
Aid  Association,  625. 

3.  The  operation  of  marriage  beneficial  societies  or  insurance  companies  is 
against  public  policy,  and  a  charter  will  not  be  granted  for  such  a  corjmratlon. 
In  )e  Helping  Hand  Association^  644. 

CHURCHES.    See  Charters,  1. 

1.  It  was  directed  in  a  will  that  the  executors  thereof  should  erect  a  church 
building  upon  a  lot  given  for  the  pur|K)se,  set  aside  a  sum  of  money  for  the  main- 
tenance of  the  same,  and  then  convey  and  transfer  the  property  to  the  trustees  of 
the  General  .\8sembly  of  the  Presbyterian  Church  in  tne  United  States  of  Amer- 
ica, j)rovide<l  "  a  resj)eciable  number  of  persons  can  be  found  to  form  the  nucleus 
of  a  congregation."    Swinney  vs.  Tittxt  Co.,  17. 

2.  Held,  that  prima  fade  the  presbytery,  having  ecclesiastical  jurisdiction  of 
the  territory,  was  the  proper  body  to  be  charged  with  the  finding  of  such  nucleus, 
as  the  organization  of^  the  church  was  impoasible  unless  the  presbytery  timk  it 
under  its  care  and  entered  it  on  its  rolls.  And  that  the  pi*esbytery  having  de- 
clared that  such  nucleus  had  been  found,  if  the  executors  refuse  to  proceed  wiih- 
ont  reasonable  cause  being  shown  by  them  for  such  refusal,  the  court  have  power 
to  compel  them  to  carry  out  the  jjrovisions  of  the  will,  there  being  no  evidence 
that  the  church's  organization  was  in  bad  faith,  or  unwise,  or  without  sufficient 
prom  ise  of  success.    Id. 

COLLISION.    See  Admiralty,  1,  2,  6,  7,  8,  9, 12, 13, 15, 18, 19,  20,  30. 

COMMISSIONS.    See  Taxes,  4. 

1.  An  execntor  is  entitled  to  commissions  upon  specific  legacies,  and  the^  are 
chargeable  among  the  expenses  of  administration,  and  not  to  the  legatee.  Estate 
of  Hugh  McMenamin,  510. 

2.  An  executor  who  is  the  surviving  partner  of  the  testator  is  not  entitled  to 
any  commissions  for  his  services  in  settling  the  business  of  the  firm,    buch  aer- 
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COMMISSIONS  i Continued). 

vices  are  entirely  distinct  from  his  duties  as  executor,  for  which  he  should  be 
awarded  due  oouipeiiRaiion.     EstUt  of  Jliigh  McJInuiminy  510. 

3.  While  an  executor  who  is  also  tei>tamentary  trustee  caunot  receive  more  than 
one  commisMion  on  tlie  money  coming  into  his  hands  as  principiil.  lie  is  entitled 
to  a  coinmisaion  upon  the  income  received  by  him  as  trustee.  Ettate  of  John 
Soley,  513. 

4.  When  the  liibor  and  trouble  of  collectinjf  rents  are  unusually  great,  it  is 
ground  for  iiwarding  an  additional  commission,  and  if  the  retention  of  such  a 
commission  has  been  aeauiesced  in  tor  u  Ion?  time  by  the  parties  in  interest,  it 
will  be  ailoweil  at  the  audit.     E»taU  of  Peter  Grim,  571. 

5.  The  <*8liite  consisting  of  mseis  worth  $JH»,(K)J,  all  of  which  were  sold  within 
a  venr,  and  policies  of  insurance  for  $4'J,00(),  collected  without  suit,  a  commission 
of^thret^  per  cent,  was  deemed  sufficient.     AW  »te  of  Wi/iitim  Lavg,  5jS. 

0.  Mere  nev'leet  on  the  part  of  an  executor  to  file  an  account  at  the  end  of  a 
year,  uiiaeconij»!ii»ie<l  hj  any  proof  of  mismanagement,  or  of  actual  damage  to 
the  e*itate,  is  not  sufficient  ground  for  dii>allowance  of  commissions.  Eaiate  of 
Jatnes  II.  Nelson,  597. 

7.  A  mere  declaration  by  a  guanlian  that  he  did  not  intend  to  charge  commis- 
sions, unlesM  it  amounts  to  a  contract,  does  not  prevent  him  from  claiming  them. 
Estate  of  Lily  iZ.  Veering^  599. 

8.  The  expenses  necessarily  incurred  by  a  trustee  in  the  care  and  management 
of  the  estate  are  payable  out  of  it  and  not  out  of  his  commissions.     Estate  of  - 
Thomas  SMvers,  611*. 

9.  The  act  of  March  17,  1864,  forbidding  the  allowance  of  more  than  one  com- 
mi<^ion  to  a  trustee  who  has  alrea<ly  administered  the  fund  in  the  eapacifv  of  ex- 
ecutor or  a'lministralor,  does  not  apply  to  ea^es  where  the  will  v/as  pn»ve<l  l>efore 
the  passage  of  the  act;  Pedrick's  Eslntff  5  Phila.  478,  followed.  It  is  doubtful 
whether  a  |)erson  who,  after  settling  the  estate  as  administrator  cum  testan^rtito' 
nnucxOf  has  been  api>ointed  to  succeed  a  deceased  testamentary  trustee,  is  within 
the  provisions  of  the  act.    Id. 

CONFMCT  OF  LAWS.    See  Quo  Warranto,  I.    Pilots,  2, 3.    Taxation,  3. 

The  distribution  of  the  personal  effifcts  of  a  deeedent  must  be  governetl  by  the 
law  of  the  domicile  of  sucli  decedent.    ICstate  of  George  }V,  J,  De  Henne,  566. 

CONFUSION  OF  GOODS.    See  Partnership,  2. 

CONSPIRACY.    See  Criminal  Law,  1,  2,  7,  9, 10. 

CONSTITUTION.VL  LAW.    See  Taxation,  3. 

1.  lie^trictions  upon  legislation  are  nut  to  be  extended  by  implication.  Don<h 
hugh  vs.  Roberta,  141. 

2.  A  constitutional  provision  that  no  law  shall  diminish  the  salary  of  a  public 
officer  after  his  election  or  appointment  does  not  )>rohibit  the  abolition  of  the 
office  during;  his  incumbency.     Id. 

3.  A  law  which  enacts  that  **  in  all  cities  of  the  first-claw,  the  receiver  of  taxes 
therein  shall  have  all  the  powers  and  privilei;es,  and  be  subject  to  all  the  <lnties 
and  liabilities,  conferred  or  imposeil  upon  the  collector  of  delincineiit  or  outstand- 
ing taxes,  by  anv  and  all  acts  of  assembly  heretofore  passed,"  without  re-enacting 
or  publish in'4  those  acts  at  lengtlt,  is  at  variance  with  article  III.,  section  6,  of 
the  constitution,  and  void.    Id. 

CONTEMPT.    See  Witness,  1.    Alimony,  1,  2,  3. 

Motion  for  attiichment  for  contempt  in  violating  a  final  injunction.  Hammer' 
schlag  vs.  Garretly  474. 

CONTRACTS. 

See  Philadelphia,  City  OF,  11,14, 21.    ITiTsnAND  and  Wife,  6.    Specific 
Perkormanck,  1,  2.    Damages,  1.    Admihalty,  21,  26,  27. 

1.  Where  in  res|»onse  to  an  advertisement  for  pro|>osals  to  do  certain  work, 
U|>on  certain  conditions,  a  bid  has  been  made  and  accepted^  but  the  formal  con- 
tract, oontemplate<l  by  both  pirties,  has  not  yet  been  drawn,  the  rights  r,f  the 
)Hirties  are  so  far  fixed  that  the  essential  conditi<ms  of  the  projiosal  cannot  be 
varied  by  either.     Campbetl  vs.  City,  141. 

2.  An  agreement  to  pay  for  the  plaintiff's  services,  notwithstanding  he  might 
be  prcvente«l  from  |>erforming  them  by  sickness,  during  the  whole  or  part  of  the 
time,  will  not  be  construed  to  extend  to  the  case  of  death.  The  one  continirenoy 
being  expressly  provide<l  for,  the  other  nmst  be  supposed  to  have  been  inien- 
tioually  omitted.     Westy^.  CCallagkan,  165. 
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CONTRACTS  (Contfnurd). 

3.  A  sale  of  property  for  less  than  its  real  value,  in  consideration  of  certain  ad- 
vantages to  the  8ellcr,*a.s  the  preservation  of  the  good-will  of  an  old  firm  of  which 
he  was  a  member,  ami  of  his  rights*  therein,  will  not  be  rescinded  and  nn  account 
ordereti  because  of  the  seller's  death.  That  being  an  event  which  might  have 
been  foreseen  in  making  the  «'ontnict,  its  occurrence  is  not  an  "accident"  against 
which  equity  will  relieve.  Nor  does  it  alter  the  case  that  the  sale  was  made 
under  the  condition  that  the  seller  might  repurchase,  and  that  it  has  become 
absolute  by  reason  of  his  death.      Wetsi  vs.  (^ Otllaghan^  165. 

4.  A,  baviutr  a  contract,  made  in  England,  with  B,  for  the  shipment  of  certain 
goods  in  "earlv  spring,"  sold  them  to  C  with  the  understanding  that  A's  contract 
with  B  was  to  he  made  a  part  of  A's  ccmtract  with  C.  At  the  trial  testimony  for 
plaintiff  was  admitted  to  show  what  was  understood  in  England  by  "  early  spring," 
and  the  judge  left  to  the  jury  to  say  whether  the  go4»ds  had'  been  ship)>ed  in 
"early  spring;"  reserving  the  point  whether  the  *24t\\  of  April  (the  date  <»f  ship- 
ment) was  "  early  spring."  On  motion  for  a  new  trial  and  judgment  on  jKiint 
reserve*!,  fuld  not  to  be  error.     Samuel  vs.  Phcenix  Iron  Co.,  204. 

5.  When  an  otTer  of  a  vessel  is  mnde  by  the  owner  to  a  shipper,  with  an  excep- 
tion, or  other  change  from  a  previous  ofier  which  the  parties  have  had  under  con- 
sideration, it  should  a(i|)etir  that  the  difference  between  the  two  offers  was  brought 
clearly  to  the  mind  of  the  slii)>per.  Otherwise  it  will  l>e  inferred  that  he  was  jus- 
tified in  regarding  the  second  merely  as  a  renewal  of  the  first,  "became"  vs. 
GUI,  433. 

6.  Gambling  contract  in  stocks  not  intended  to  be  delivered  but  settled  for 
onlv  in  ditterences— Such  a  contract  between  joint  pr)nci|»als,  collateriil  to  that 
with  the  broker,  is  equally  incapable  of  enforcement.  EataU  of  Robert  Thomp- 
son, 532. 

COKPORATIONS. 

See  M AXDAMi'8, 1, 2.  Churches,  1, 2.  Railroads,  2. 3.  Practice,  5, 6, 10. 
Qro  Warranto,  I.  Income,  1,  2, 3,  4.  Injunctions,  2.  Receivers, 
4.    Charters,!.    Taxation. 3. 

1.  The  capital  stock  of  a  corporation  is  a  trust  fund,  and  cannot  be  sold  to 
directors  at  one-third  of  the  par  value  of  the  shares  as  fixed  by  the  charter;  and 
the  directors  receiving  the  stock  under  a  resolution  of  the  hoard  to  that  effect, 
are  liable  to  the  company  and  its  assignee  for  the  benefit  of  ci^ditors,  for  the  par 
value  of  the  stock.     Freeman  vs.  Stine,  37. 

2.  A  person  claiming  to  own  the  charter  of  an  unorganized  corj>oration  by 
purchase  from  the  commissioners,  cannot  sell  it  to  the  corporation,  when  organ- 
ized, through  its  board  of  directors,  of  which  he  is  a  member,  and  retain  the 
price.     Id. 

3.  Where  a  director  of  a  corporation  is  informed  of  a  frand,  perpetrated 
atrainst  it  by  its  officers  before  lie  became  a  director,  and  agrees  with  those 
oflicers  to  participate  in  the  |»rt)fit  of  the  fraud,  he  becomes  liable  to  the  corpora- 
tion and  its  assignee  for  the  benefit  of  creditors,  for  all  the  losses  of  the  company 
caused  by  the  fraud.    Id. 

4.  Directors  of  a  cor|»oration  occupy  a  fiduciary  relation  to  it,  and  cannot  vote 
to  themselves  excessive  compensation  for  their  services  in  disposing  of  its  stock. 
Id. 

5.  A  commission  to  directors  of  one-third  of  the  stock  of  an  insurance  company 
for  selling  the  other  two-thirds  is  unconscicmable,  and  every  director  voting  for  a 
resolution  purporting  to  authorize  the  payment  of  such  a  commission,  and 
receiving  a  part  of  the  stock  in  pursuance  thereof,  is  liable  to  the  company  and 
its  assignee  for  the  benefit  of  creditors,  for  the  full  value  of  all  the  stock  issued 
under  such  a  resolution  less  the  amount  actually  paid  for  the  stock.     Id. 

6.  Per  .\i.usoN,  P.  J. :  It  is,  we  think,  a  mistake  to  regard  conduct  like  this, 
as  we  have  been  urged  to  do,  as  a  constructive  fraud  merely,  it  is  fraudulent  in 
fact,  because  it  was  a  wrongful  appropriation  of  the  pro|'>erty  of  the  company 
among  the  directors  for  slight  services.     Id. 

7.  A  bill  was  filed  by  certain  stockholders  of  the  Arch  street  theatre  against 
other  stockholders  defendants,  alleging,  among  other  matters,  that  the  defendants, 
the  boanl  of  agents,  who  managed  the  business  of  the  stockholders,  hiid  been 
influenced  by  interest  and  favoritism  in  leasing  the  theatre  at  a  much  lower  rate 
than  it  otherwise  wcmid  have  brought;  that  one  of  the  defendants  was  interested 
pecuniarily  with  the  lessee  in  fraud  of  the  stockholders,  for  whom  he  was  the 
agent,  an<l  that  the  board  of  agents  had  never  accounted  fully  for  all  the^^nta 
collected  by  them.    Fareira  vs.  Hilcr,  58. 
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8.  The  land  n|>on  which  the  theatre  was  bnilt  was  held  in  trast  for  the  use  of 
the  stockholders,  a^n^eably  to  such  rules  and  regulations  as  they  shall  make. 
They  adopted  articles  of  association,  by  which  they  are  governed,  and  in  winch 
the  board  of  agents  were  created  witli  certain  powers.  Remission  of  rent  was 
made  to  the  lessee  under  a  resolution  of  the  board  of  agents,  submitted  to  and 
approved  by  the  stockholders;  it  was  held,  that  although  the  articles  of  associa- 
tion made  no  stipulation  for  remitting  rent,  yet  under  tiie  circumstances,  as  it 
appeared  that  the  interest  of  the  stockholders  and  the  purpot«es  of  the  associa- 
tion required  it,  it  could  not  be  collected.    Fareira  vs.  RiUr^  58. 

9.  The  rights  of  stockholders  to  reserved  seats  discussed.    Id. 

10.  A  court  will  not  interfere  between  members  of  companies  for  the  purpose 
of  enforcing  duties  arising  out  of  matters  which  are  properly  the  subject  of 
internal  arrangement  until  all  reasonable  attempts  have  been  made  to  give 
effect  to  the  will  of  the  majority  against  a  factious  minoritv.    Id, 

11.  The  practice  of  alleging  unlawful  combinations  and  frauds,  without  sub- 
stantial proof,  condemne<i.     Id. 

12.  A  seat  or  membership  in  the  produce  exchange  is  personal,  and  cannot  be 
transferred  without  the  approval  of  the  board.    Shoemaker  vs.  Exchange^  103. 

13.  On  demurrer  to  plaintiff's  equity,  held,  that  the  remedy  at  law  is  suffi- 
cient.   Id. 

14.  The  intent  and  purpose  of  a  corporation  can  only  be  known  by  acts  done  in 
its  corporate  capacity,  or  in  pursuance  of  its  corporate  franchises.  Brewiwj 
Co.  vs.  Exchange f  247. 

15.  The  capital  stock  of  a  corporation  is  a  trust  fund  for  creditors,  and  upon 
its  insolvency  the  subscriptions  to  stock  can  be  enforced  for  the  benefit  of  un- 
paid creditors.     Coit  vs.  Amdlgaimitlng  Co., 496. 

16.  Semble^  that  there  are  cases  where  by  reason  of  special  agreement  the 
companv  could  not  enforce  the  contract,  yet  as  to  creditors  who  have  betn 
misled  by  the  amount  of  the  capital  stock  the  trust  will  be  imposed  for  their 
benefit.    Id. 

17.  The  promoters  of  a  mining  company  transferred  certain  property  to  the 
company  at  an  agreed  valuation  and  took  payment  in  stock  of  the  companv. 
The  viiluation,  even  if  excessive  through  error  of  judgment,  if  honestly  ma()e 
according  to  the  charter,  as  in  the  case  in  hand,  cannot  afterwards  be  questioned 
by  cretlitors  or  the  company.    Id. 

'  18.  A  company  desiring  to  purchase  additional  property  to  be  paid  for  in  stock, 
resolved,  in  May,  1874,  under  power  in  their  charter,  to  increase  their  capital 
stock  from  $100,000  to  $1,000,000,  and  after  paving  $200,000  in  stock  to  the 
vendor,  reserving  to  the  company  $400,000  of  stock  to  be  sold  to  pay  off  its  debts, 
and  the  balance,  $400,000,  to  be  allotted  to  the  stockholders  to  be  paid  for  not  in 
cash  but  by  a  surrender  of  their  old  certificates  of  $100,000.  In  November  fol- 
lowing the  project  of  increasing  the  st4>ck  was  abandoned  as  impracticable.  All 
the  new  stock  was  surrendered  to  and  accepted  by  the  company  and  the  old 
stock  returned  to  the  stockholders.  Heldy  Uiere  being  no  fraud,  in  fact,  intended, 
that  there  was  no  liability  for  the  increased  subscription  by  the  stockholders. 
Id. 

19.  If  creditors  had  given  credit  to  the  company  during  the  period  of  the  ex- 
istence of  the  increaaea  stock  outstanding— on  the  faith  of  the  subscriptions  to 
the  capital  stock — a  different  question  would  be  presented,  and  they  would  prob- 
ably be  held  to  their  subscriptions,  unless  it  could  be  shown  that  the  additional 
property  acquired  was  really  worth  the  6,000  shares  issued  for  it,  there  being  no 
fraud.  'Id. 

20.  There  is  no  liabilitv  to  a  creditor  of  the  company  for  such  increased  spb- 
scnptions,  who  accepted  from  the  company  a  novation  of  his  old  mortgage  claim 
against  the  land  owned  by  the  company,  who  knew  that  the  stock  was  onl^  in- 
creased as  a  dividend,  who  received  the  same  security  for  his  debt,  was  cognizant 
of  and  party  to  the  whole  transaction  and  consented  thereto,  no  trust  arises  in 
fevor  of^  auch  a  creditor.     Id. 

21.  The  courts  will  not  grant  a  charter  for  a  marriage  association.  In  re  Mutual 
Aid  Association^  625. 

22.  The  operation  of  marriage  beneficial  societies  or  insurance  companies  is 
against  public  jwlicy,  and  a  charter  will  not  be  granted  for  such  a  corporation. 
In  re  Helping-Hand  Marriage  Association^  644. 

COSTS.    See  Interpleader,  1,  4.    Tritsts  and  Tiittstees,  3.    Admiralty,  1. 
1.  In  equity,  when  the  defendants,  though  successful  upon  the  main  issue^  set 
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up  ill  their  answer  a  claim  which  is  not  sustained,  they  will  be  required  to  pay 
so  much  of  the  costs  as  resulted  therefrom.     Coleman  vs.  Brooke^  302. 

2.  1m  a  bankruptcy  proceeding  where  there  are  joint  and  several  estates  and 
joint  and  several  creditors,  the  costs  should  be  apportioned  to  the  respective 
estates  pro  rata,  the  net  proceeds  of  each  estate  having  been  ascertained.  W,  H, 
Blumer  &  Co.'t  Estate,  443. 

3.  In  appeals  from  register,  an  application  to  compel  non-resident  appellants 
to  enter  security  for  costs,  should  be  promptly  made  upon  the  filing  of  the  aptieal. 
Will  of  James  Rea,  578. 

4.  Where  one  of  several  appellants  resides  within  the  State,  security  for  costs 
will  not  be  ordered.    Id. 

b.  A  petitioner  who  alleges  waste  and  mismanagement  on  the  part  of  an  ad- 
ministratrix and  then  utterly  fails  to  make  out  his  case  before  the  examiner  will 
be  charged  with  the  costs  of  the  reference.    Estate  of  Martin  Mullin,  613. 

COVENANTS. 

The  principle  of  QuainU  Appeal,  10  Harris,  510,  which  restricts  liability  for 
ground-rent  falling  due  after  the  death  of  the  covenantor,  to  the  land  out  of 
which  it  issues,  cannot  be  extended  to  a  mere  personal  covenant,  not  running 
with  the  land,  for  the  payment  of  money.    Estate  of  John  IT.  Jones,  584. 

CRIMINAL  LAW. 

1.  A  conspiracy  is  an  agreement  to  do  an  unlawful  thing  or  to  do  a  lawful 
thing  in  an  unlawful  manner.  In  either  case  the  essential  and  controlling  ele- 
ment is  the  combination  or  agreement  of  the  parties.  A  combination  to  compel 
the  city  to  pay  higher  for  its  labor  and  materials  than  it  would  If  there  was  no 
combination  to  prevent  bidding,  is  a  conspiracy.     Com,  vs.  Jfainei,  356. 

2.  All  combinations  to  increase  or  depress  the  price  of  labor,  to  increasie  the 
cost  of  anything  bought  and  sold,  or  bartered,  are  criminal  conspiracies.  lu 
order  to  grant  a  new  trial  on  account  of  after-discovered  evidence,  it  is  neces^nrv 
— 1st.  That  the  testimony  must  have  been  discovered  since  the  former  trial.  2d. 
That  it  could  not  have  been  obtained  on  the  former  trial  with  reasonable  diliicence 
used  by  the  defendant.  3d.  That  the  testimony  must  not  be  merelv  cumulative 
and  corroborative  of  other  testimony  given  in  the  case.  4th.  Ihnt  the  new 
testimony  must  go  to  the  merits  of  the  case,  and  mint  not  be  merely  for  the  pur- 
pose of  impeaching  the  credibility  of  witnesses.  5th.  That  the  new  testimony 
must  be  such  as  will  probably  produce  a  different  verdict  if  a  new  trial  shoulil 
be  awarded.     Com,  vs.  Haines,  363. 

3.  There  must  be  proof  of  malice  or  negligence  to  convict  a  person  of  libel 
when  the  publication  relates  to  the  official  conduct  of  officers  or  men  in  public 
capacity.     Com.  vs.  Singerly,  368. 

4.  Neither  the  common  nor  statute  law  in  Pennsvlvnnia  prohibits  the  sale  of 
instruments  to  prevent  conception.     Com.  vs.  Leigh,  376. 

5.  A  sergeant  of  police  has  no  right  to  arrest  a  person  for  an  alleged  breach  of 
the  Sunday  law  of  1794  without  a  warrant.     Com.  vs.  Collins,  383. 

6.  One  of  the  Philadelphia  police  magistrates  has  no  right  to  commit  a  person 
for  such  alleged  breach  for  non-payment  of  an  illegal  fine  of  $7.50  exacted  by 
such  magistrate.    Id. 

7.  The  magistrate  and  the  police  sergeant  in  this  case  bound  over  to  answer  a 
charge  of  conspiracy,  and  the  former  also  for  extorting  and  corruptly  taking 
money  by  virtue  of  his  office  as  magistrate.    Id. 

8.  A  married  woman  cannot  be  convicted  of  false  pretence  when  she  informed 
the  prosecutor  at  the  time  of  the  alleged  false  representation  that  she  was  a  mar- 
ried woman.     Com.  vs.  Herman,  386. 

9.  Members  of  trades  unions  who  engage  in  a  strike  and  notify  other  members 
to  strike,  cannot  be  held  for  a  conspiracy  unless  they  hinder  the  others  from 
working  by  using  force,  threats  or  menaces.  Where  a  committee  from  a  trade 
union  visits  a  place  where  members  of  the  union  are  working,  and  notifies  those 
n-.eml>erfl  that  the  demand  of  the  union  has  been  refused  by  their  employers,  and 
the  workmen  must  therefore  quit  work,  such  notice  is  not  a  hindering  of  the 
others  from  working  as  would  make  the  committee  liable  to  be  held  Tor  con- 
spiracy.    Com,  ex  rel.  vs.  Sheriff,  393. 

10.  *rhe  acta  of  June  14,  1872,  nnd  April  20,  1876,  discussed.    Id. 

11.  Where,  on  an  appeal  from  the  judgment  of  a  magistrate,  a  judgment  in  the 
Common  Pleas  is  entered  for  want  or  nn  sffldavit  of  defence,  tne  record,  by  itself 
is  not  sufficient  evidence  to  hold  the  defendant  for  perjury  in  swearing  '*'that  if 
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the  proceedings  appealed  from  are  not  removed  she  would  be  require*!  to  pay 
more  money  than  is  justly  due,"  as  required  by  the  act  of  March  27,  18tJ5.  Com, 
ex  rel,  vs.  Sheriff,  402. 

12.  The  jury  returned  a  special  verdict,  finding  that  defendant,  intending  to 
shoot  his  pistol  into  the  floor  of  a  Pullman  car,  had  shot  the  prosecutor  in  the 
foot  without  intendinpf  to  injure  him  or  any  other  person.  Hela^  that  defendant 
was  guilty  of  unlawfully  and  maliciously  inflicting  grievous  bodily  harm  on 
the  prosecutor.  Legal  malice  is  that  general  malignity  and  recklessness  of  the 
lives  and  personal  safety  of  others  which  proceeds  from  a  heart  void  of  a  just 
sense  of  social  duty  and  fatalW  bent  on  mischief.     Om.  vs.  Litter,  405. 

13.  The  sense  in  which  woras  would  naturally  be  received  by  the  world  is  the 
sense  which  courts  of  justice  ought  to  give  them  in  determiuing  whether  a  pub- 
lication is  libellous.     Com.  vs.  Chambers,  415. 

14.  A  man  cannot  lawfully  publish  a  story  of  another  which  is  calculated  to 
make  him  coutemptible  or  ridiculous  in  the  e^es  of  his  associaten  and  act^uaint- 
ances,  although  he  accompanies  the  publication  with  a  statement  of  his  own 
disbelief  in  the  story.    Id. 

15.  Defendants  were  convicted  under  the  act  of  1794,  of  performing  worMly 
employment  on  the  Lord's  day  by  practising  and  carrying  on  their  usual  business 
as  oarbers,  at  their  usual  places  or  business,  and  having  neglected  to  satisfy  the 
forfeiture  or  to  produce  goods  and  chattels  whereon  to  levy  it,  commitments  were 
made  out  against  them  to  the  county  prison.     Com,  vs.  Stodler,  418. 

16.  Held,  that  the  commitments  were  properlv  to  the  county  prison  under  the 
express  words  of  the  act,  and  not  to  the  house  of  correction.    Id. 

CRIMINAL  PRACTICE.    See  Witness,  3.    Criminal  Law,  2. 

1.  Where  the  prisoner  has  been  convicted  of  a  capital  offence,  and  a  new  trial 
has  been  granted,  not  for  error  in  law,  but  as  a  matter  of  grace,  and  four  terms 
have  since  elapsed  without  a  re-trial,  the  prisoner  will  not  be  discliarged  under 
the  two-term  rule.     Com.  vs.  McGurk,  349. 

2.  In  cases  of  misdemeanors,  atter  twelve  jurors  have  been  called,  and  seated  in' 
the  box,  the  commonwealth  has  a  right  to  stand  aside  one  of  them,  and  have  a  new 
juror  called  in  his  place.     Com.  vs.  Noonnn,  372. 

3.  On  a  charge  of  keeping  a  disorderly  house,  the  question  of  the  district  attor- 
nev,  as  to  the  kind  of  people  frequenting  the  house^  was  entirely  regular.  And 
"  that  the  house  was  frequented  by  noisy  and  disreputable  }>eoi)le  "  may  be 
proved.    Id, 

4.  A  bill  of  indictment  may  be  signed  by  a  duly  and  formally  appointed  pro 
^m.  foreman  of  the  grand  jury.    Id, 

6.  It  is  not  the  duty  of  the  aistrict  attorney  to  volunteer  an  election  as  to  which 
counts  of  the  indictment  he  will  press.  He  must  be  required  to  do  this  by  the 
defendant  at  the  proper  time,  or  no  advantage  can  afterward  be  claimed  from  the 
omission.     Com.  vs.  Stinger,  375. 

6.  An  indictment  charged  in  the  first  count  an  offence  triable  exclusively  in  the. 
Court  of  Oyer  and  Terminer,  and  in  two  other  ofiences  triable  in  the  Court  of 
Quarter  Sessions.  The  defendant  made  no  offer  to  testify  nor  did  she  call  upon 
the  district  attorney  to  elect  upon  which  counts  he  would'conduct  the  prosecution. 
Being  acquitted  upon  the  first  count,  and  convicted  upon  the  others,  she  moved 
for  a  new  trial  upon  the  ground  that  she  desired  to  testify  in  her  defence.  Held, 
that  she  must  be  considered  to  have  waived  this  right,  and  that  the  application 
therefore  came  too  late.    Id. 

7.  Where  an  indictment  has  been  returned  **iffnored^*  by  one  grand-jury,  and 
a  new  indictment  is  sent  to  a  subsequent  grand-jury,  by  order  of  court,  and  a 
"  true  bill  '*  found,  the  court  will  not  quash  the  indictment.     Com.  vs.  Leigh,  376. 

8.  Where  in  a  count  it  is  omitted  to  allege  the  offence  to  have  l>een  committed 
witliin  the  county,  the  omission  is  formal,  and  is  curable  by, amendment.    Id, 

9.  A  count  charging  the  publication  of  "An  account  or  description  of  an  instru- 
ment or  apparatus  for  preventing  conception,"  and  which  does  not  contain  a  copy 
of  the  publication,  or  its  purport,  or  substance,  is  defective.    Id, 

10.  Manner  of  pleading  a,  proviso.    Id, 

11.  Reconsideration  of  sentence — Practice.     Com,  vs.  Monroe,  379. 

12.  Bills  of  exception  in  criminal  cases.     Com.  vs.  Haines,  379. 

13.  Held  to  be  a  ground  for  a  new  trial  when  the  court  on  the  trial  of  the  ease 
charged  the  jury,  that  the  defence  of  an  olibi  was  of  great  risk  to  a  defendant 
who  attempted  to  set  it  up,  and  when  it  fails  such  failure  ought  to  raise  a  strong 
presumption  against  the  hona  fides  of  the  defence;  Turner  vs.  CommmiweaUh,  5 
Korris,  73,  followed.     Com,  vs.  Fisher,  386. 
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CRIMINAL  FJiXCTlCE  {Continued), 

14.  Every  denial  of  a  right  to  the  prisoner  should  be  made  to  appear  by  the 
record.     Com,  vs.  Haines^  399. 

15.  After  writ  of  error  returned  to  the  Supreme  Court  the  lower  court  has  the 
power  to  perfect  or  amend  its  record.     Id, 

16.  In  a  proceeding  by  a  wife  a^uAt  her  husband  for  support  it  is  not  abso- 
lutely necessary  that  (he  information  Hhould  be  returned  to  the  Quarter  Sessions 
if  the  transcript  sets  out  that  a  proper  information  has  been  filed.  Com,  vs. 
Litzenberger^  414. 

CUSTOM.    See  Insurance,  6,  7. 

In  prnvinff  a  custom,  the  evidence  is  insufficient  unless  it  be  such  as  to  elimi- 
nate all  doubt.     Thompson  vs.  Taylor ^  250. 

CUSTOMS.    See  Tariff,  1. 

DAMAGES.    See  Practice,  9.    Admiralty,  1,  2, 6,  7,  24. 

U  In  this  case,  two  successive  juries  found  in  fii,vor  of  the  plaintiff,  assessing 
the  damages  much  higher  than  tne  value  of  the  land  taken,  as  the  evidence  was 
viewed  by  the  court,  in  whose  opinion,  indeed,  the  plaintiff  was  not  injured  at  all 
by  the  construction  of  the  defendant's  works.  Out  of  respect  to  the  verdict  of 
the  jury  it  was  not  set  aside  a  second  time,  but  its  amount  was  reduced  by  such  a 
sum  as  the  testimony  imperatively  demanded.     Watson  vs.  Railroad  Co.^  224. 

2.  Interhjoutory  order  referring  the  finding  as  to  amount  of  damages  to  the 
master.    Railroad  Co,  vs.  Oil  Co  .  226. 

3.  Where  a  certain  sum  is  intelligentlv  and  unequivocally  stated  to  be  the  as- 
^'      certained  or  liquidated  damages  for  the  breach  of  a  contract,  and  the  language  is 

not  qualified  or  rendered  dountful  by  other  expressions  contained  in  the  pai>er, 
and  especially  where  the  actual  extent  of  the  damage  is  difficult  of  ascertainment, 
and  the  sum  named  is  not  very  greatly  in  excess  of  the  probable  injury,  the 
amount  will  be  treated  as  "  liquidated  damages."    NifUon  vs.  Read^  450. 

DEBTOR  AND  CREDITOR. 

See  Accord  and  Satisfaction,  1.    Lunacy,  2,  3,  4,  5.    Assignments,  3, 4. 

1.  Where  a  deed  of  composition  provided  that  all  the  real  estate  should  be 
bought  in  and  title  placed  m  the  hands  of  a  trustee,  who,  with  the  consent  of  a 
majority  of  the  creditors,  had  authority  to  sell  any  part  of  it  not  needed  by  the 
debtors  who  retained  possession  to  carry  on  their  business,  and  who  were  to  pay 
certain  instalments  on  the  claims,  the  trustee  has  no  power  to  order  the  debtors 
to  Quit,  unless  default  is  made  in  payment  of  the  instalments,  and  he  is  author- 
izea  by  the  majority  of  the  creditors,     miiteley  vs.  McFadden,  9. 

2.  Objections  of  creditors  to  a  claim  presented  by  one  of  their  number  when  it 
is  admitted  as  correct  by  the  debtor,  will  not  be  entertained  except  upon  a  find- 
ing by  the  auditor  of  fraud  or  collusion  with  intent  to  hinder,  delay,  or  defraud 
the  other  creditors.    Estate  of  Rogers  Manufacturing  Co,,  300. 

DECEDENTS'  ESTATES. 

See    EXRCUTORS    and    ADMIiaSTRATORS,     1,    8,    11.     ACCXTMULATIONS,    2. 

Practice,  15, 16, 17, 18.    Orphans'  Court  Sales,  l,-2.    Remainders, 

1.     EVIDRNCK,  9. 

1.  When  a  trustee  has  ftill  power  of  sale,  and  the  time  during  which  the  dece- 
dent's debts  not  of  record  on  a  lien  has  expired,  there  is  no  ground  for  ordering 
the  proceeds  of  a  ground-rent  extinguishea  by  the  trustee  to  be  paid  into  court. 
Estate  of  Sarah  Jane  DeCoursey,  110. 

2.  Disallowance  of  a  claim  presented  by  a  nephew  of  decedent  to  recover  for 
alleged  services  rendered  in  the  working  of  decedent's  farm.  Estxxte  of  William 
Bunt,  511.  « 

3.  The  surplus  remaining  after  payment  of  a  decedent's  debts  of  record  out  of 
money  misea  by  an  execution  against  real  estate  cannot  be  paid  to  the  executor 
or  administrator  without  security.  Distribution  will  be  postponed  until  the  fund 
is  pro|>erly  before  the  court.     Estate  of  James  Cox,  513. 

4.  A  sale  of  real  estate  for  payment  of  debts  will  not  be  ordered  when  the 
schedule  of  debts  and  of  personal  property  is  not  ftiU  and  explicit  so  as  to  inform 
the  court  of  the  prima  fade  exi»ediency  of  the  sale;  nor  when  it  appears  from 
the  petition  that  the  decedent  died  w)  long  before  the  application  that  the  statute 
of  limitations  has  run  against  all  debts,  including  specialties.  Estate  of  George 
Taylor,  515. 

6.  When  a  creditor,  with  a  ftill  knowledge  of  the  estate,  and  without  disclosing 
her  claim,  accepted  from  the  administrator  her  full  share  as  a  party  in  interest, 
she  is  not  entitled  to  an  acoouut.    Estate  of  William  Love,  521. 
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DECEDENTS'  ESTATES  (Continued). 

6.  A  sale  of  the  testator's  interest  in  a  firm  of  which  he  was  a  member,  the 
agreement  having  been  made  by  him  in  his  lifetime,  is  properly  completed  by  the 
executor.     Esiatr  of  yathan  Rouland,ii2iy. 

7.  When  a  testator  has  provided  that  his  surviving  iiartncr  may  purchase  his 
interest  in  the  business  at  the  valuation  ascertained  by  their  last  semi-annual 
statement,  and  he  elects  so  to  purchase,  he  caimot  vary  the  terms  of  the  sale  nor 
can  any  one  in  interest  complain  that  tne  price  is  low.  The  executor  is  bound  to 
follow  the  exact  terms  of  th^will  in  making  such  a  sale,  and  in  no  other  way  can 
he  avoid  the  danger  of  surcharge.    EataU  oj  John  Jxtcken^  5o4. 

8.  A  direction  in  a  will  that  the  widow  may  use  and  occupy  certain  premises 
rent  free  during  the  lives  of  testator's  parents,  the  executors  to  pay  all  rates,  taxes, 
interest,  etc.,  exonerates  her  from  payment  of  taxes  and  mortgage-interest  on  the 
premises  occupied.    EstnU  of  John  IMiy,  548. 

9.  Personal  property  embraced  in  the  appraisement,  and  with  which  an  execu- 
tor  or  administrator  charges  himself  in  his  account,  is  conclusively  presumed  to 
have  belonged  to  ihe  decedent,  so  far  as  this  court  is  concerned,  until  the  contrary 
be  made  to  appear  by  the  judgment  of  another  tribunal  havin."^  jurisdiction  to 
determine  the  question  of  ownership  in  an  issue  between  an  adverse  claimant  and 
the  accountant.     Estate  of  Catharine  E.  King^  559. 

10.  The  distribution  of  the  personal  effects  of  a  decedent  must  be  governed  by 
the  law  of  the  domicile  of  sucn  decedent.     Kstute  of  Geo,  W.  J.  DeJienne,  566. 

11.  The  share  of  a  deceased  legatee  should  be  awarded  to  his  executor,  not  t<^ 
his  next  of  kin.  Otherwise  the  rights  of  his  creditors  are  not  fully  protected. 
Estate  of  Peter  Grim^  571. 

12.  A  direction  by  the  testator  that  all  items  charged  in  his  books  against  his 
children  shall  be  void  does  not  relieve  one  of  them  who  is  the  maker  of  a  note 
which  does  not  apiiear  in  the  books  or  which  is  a  renewal  of  one  that  has  been  so 
entered  and  erased  by  the  testator.     Estite  of  Simon  /froiash/f  577. 

13.  In  distributing  the  personal  estate  of  a  decedent,  arrears  of  ^ound-rent, 
due  in  his  lifetime,  shouhl  participate  with  other  debts,  thus  increasing  the  fund 
derived  from  the  stibseouent  sale  of  real  estate,  if  any  is  necessary.  The  same 
rule  applies  to  taxes.     Estate  of  John  B.  Koch^  581. 

14.  Tne  amount  of  a  certain  debt  was  paid  by  executors  to  their  attorney,  who 
undertook  to  give  it  to  the  creditor.  He  did  not  do  so,  however,  but  paid  him  the 
interest  regularly  for  some  years.  He  then  absconded,  and  the  creditor  received 
nothing  more.  After  a  further  lai>se  of  six  years  he  presented  a  petition  for  av 
order  on  the  executors  to  pay  his  claim.  Held^  that  as  the  account  had  been  con- 
firmed, of  which  he  had  notice,  such  an  order  could  not  be  made.  Estate  of  Wil- 
liam Stroud^  591. 

15.  A  widow's  election  to  take  against  her  husband's  will  need  not  appear  of 
record  in  order  to  be  valid.     Estate  of  William  Lang^  593. 

16.  A  written  notice,  given  to  the  executors  by  the  widow  in  three  months  after 
her  husband's  death,  of  her  refusal  to  accept  the  provisions  of  the  will,  constitutes 
a  complete  election  on  her  part.    Id, 

DEDICATION.    See  Roads  and  Streets,  10. 

DESERTION.    See  Feme  Sole  Traders,  1.    Husband  and  Wife,  10, 11. 

1.  When  a  desertion  of  a  wife  by  her  husband  is  alleged,  the  burden  of  proof 
is  upon  the  party  so  alleging.     Estate  of  Sarah  Tingle,  552. 

2.  The  fact  that  th«  husband  is  a  sailor  goes  far  towards  proving  that  his  long- 
continued  absence  from  his  wife  does  not  amount  to  a  desertion,  and  the  devise  by 
her  of  real  estate  claimed  by  one  to  whom  she  had  nreviously  given  a  deed  exe- 
cuted by  herself  alone,  is  some  evidence  that  she  did  not  consider  herself  deserted 
(and  therefore  a  feme  sole)  at  the  time  of  executing  the  deed.    Id. 

DEVISES. 

1.  A  testator,  after  making  certain  pecuniary  bequests,  directed  the  sale  of  his 
land,  and  the  payment  out  of  the  ftind  of  all  expenses,  debts,  collateral  inheri- 
tance Uix,  etc.,  "so  that  no  deductions  should  be  made  on  the  different  legacies ; " 
the  balance  to  be  invested  and  the  interest  to  be  paid  half-yearly  to  a  certain  niece. 
Estate  of  Sarah  Wilson,  528. 

2.  This  constitutes  a  specific  devise  and  it  is  not  liable  to  abatement  if  the  per- 
sonal estate  is  insufficient  to  pay  the  )>ecnniary  legacies.    Id. 

3.  A  deyisf  of  a  house  and  lot  is  not  to  be  constnied  as  a  imyment  for  services 
rendered  to  the  testator  Iw  the  devisee  unless  there  is  proof  that  the  services  were 
performed  on  the  faith  of  such  a  gift.    Estate  of  J,  F,  Zehender,  566. 
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DEVISES  {Continued), 

4.  An  offer  b^  such  a  claimant  to  settle  for  a  certain  sum  in  cash  does  not  estop 
her  from  claiming  the  full  value  of  her  services.    ICsUttf  of  J,  F.  Zehendtr,  506. 

5,  A  devise  of  tne  income  of  the  testator's  estate  in  Schuylkill  county  includes 
the  right  to  work  the  mines,  as  that  is  its  sole  source  of  value.  Estate  of  SiUu 
H.  Wentx,  685. 

DIRECTORS.    See  Corporations,  1,  2,  8, 4,  6, 6. 

DISTRESS.    See  Landlord  and  Tenant,  5,  6. 

DISTRIBUTION. 

See  Decedents'  Estates,  3, 10.    Practice,  15.    Conflict  of  Laws,  1. 

DIVORCE.    See  Alimony,  1,  2.  3.    Husband  and  Wife,  10, 11. 

1.  A  decree  in  divorce  will  not  be  set  aside  upon  the  ground  of  fraud,  unless 
the  evidence  thereof  be  clear  and  the  motion  made  without  delay.  J^etry  vs. 
Perrv,  242. 

2.  To  excuse  delay,  evidence  should  be  produced  to  prove  mistake,  surprise  or 
ignorance.    Id, 

DOCKS.    See  Admiralty,  3,  4. 

The  owners  of  docks  that  have  been  dredged  are  not  insurers  that  the  dock  is 
free  from  obstructions ;  they  are  only  bound  to  the  observance  of  proper  care. 
Dredging  is  the  universal  method  of  removing  obstructions.  There  is  no  custom 
which  enjoins  the  iuKpection  of  a  newly  dredged  dock.    Hagan  vs.  BrocJUe,  432. 

DOWER. 

A.  sold  certain  land  to  his  mother,  without  the  joinder  of  his  wife  in  the  deed, 
and  afterward,  in  a  partition  of  the  vendor's  estate  in  the  Orphans'  Court,  it  was 
awarded  to  him,  "  subject  to  his  wife's  inchoate  right  of  dower."  He  then  mort- 
gaged the  land  and,  under  a  judgment  on  the  mortgage,  ft  was  sold  to  B.  Held, 
that  B.  took  it  dear  of  dower.    AuU  vs.  Bonnell^  172. 

DUTIES. 

Copies,  by  modern  artists,  of  ancient  statues,  come  within  the  meaning  of  sec- 
tion 2504,  schedule  M.,  of  tne  revised  statutes,  which  provides  that.  *'  Paintings 
and  statuary,  not  otherwise  provided  for,  ten  per  centum  ad  valorem.''  Viti  Bros, 
vs.  TuUon^  507. 

EAR  MARK.    See  Pledge,  2. 

EJECTMENT.    See  Fraud,  2. 

1.  An  action  of  ejectment  was  brought  in  August  term,  1848;  in  September, 
1849,  the  case  was  at  issue ;  on  November  18,  1853,  a  rule  to  take  depositions  was 
granted.  The  case  then  rested  until  October,  1879,  when  the  present  rule  to  sub- 
stitute Lazear  as  defendant  was  taken.    Ifook  vs.  Ilookf  631. 

2.  Held,  that  the  plaintiff  by  his  laches  and  the  length  of  time  elapsed  should 
be  presumed  to  have  abandoned  his  suit,  and  the  substitution  was  refused.    Jd, 

3.  The  record  in  a  case  like  this  would  not  be  notice,  for  Lazear  might  fairly 
have  concluded  from  an  inspection  of  the  record  that  plaintiff  had  abandoned  his 
action.    Id, 

ELECTIONS. 

1.  When  the  judges  sit  as  return  judges  of  the  election,  they  can,  under  the  act 
of  1874,  correct  the  returns  only  in  two  cases :  1st.  Where  an  elector,  under  onth, 
complains  of  fraud  or  mistake,  "  particularly  specifying  "  such  fraud  or  mistake. 
2d.  Where  fraud  or  mistake  is  apparent  on  the  return.    Etection  Case,  362. 

2.  Although  a  voter  may  appear  to  be  unossessed,  yet  that  fact  alone  will  not 
authorize  the  court  to  reject  his  vote,  for  the  presumption  is,  in  the  absence  of 
any  other  proof,  that  the  officers  of  the  election  complied  with  the  law ;  the 
burden  of  proof  is  shifted,  and  the  neglect  of  duty  by  the  officers,  when  alleged, 
must  be  proved.     Conway  vs.  Carpenter,  888. 

3.  In  all  elections  the  certificate  of  naturalization  is  conclusive  evidence  of  the 
facts  mentioned  therein,  but  the  identity  of  the  person  named  in  the  certificate 
may  be  attacked,  and  the  proof  thus  received  may  establish  fraud.    Id. 

4.  A  mercantile  tax  is  not  a  State  or  county  tax  within  the  meaning  of  the  con- 
stitutional provision.    Id, 

5.  Every  precinct  must  stand  or  fall  by  the  evidence  produced  concerning  each, 
and  no  one  case  can  be  made  a  precedent  for  any  other.    Id,     ^ 

6.  Upon  sufficient  evidence  of^  fraud,  the  entire  vote  of  a  division  will  be  thrown 
out;  yet,  in  order  toj)rotect  the  frauchise  of  every  legal  voter  in  each  preeinot. 
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ELECTIONS  {Continued), 

and  in  accordance  with  the  rule  heretofore  established,  each  candidate  may  have 
the  benefit  of  every  legal  vote,  witli  this  proviso,  that  in  every  such  case  the 
party  claiming  the  vote  must  prove  affirmatively  the  entire  qualifications  of  the 
voters.    Conway  vs.  Carpenter^  388. 

EMINENT  DOMAIN.    See  Boads  and  Streets,  11. 

EQUITY. 

See  Churches,  1,  2.  Nuisance.  1.  Corporations,  10,  13,  IS.  Phila- 
delphia. City  op,  3,  9,  lo.  husband  and  Wipe,  l.  Practice,  3, 4. 
Contracts,  3.  Trade  Marks.  1.  HecEivBRS,  1.  Witness,  2.  Limi- 
tations, 3,  4.  Specific  Performance,  l,  2.  Damages,  2.  Land- 
lord AND  Tenant,  1,  3,  4.  Injunctions,  1,  2, 3.  Trusts  and  Trus- 
tees, 2,  3, 13.  Amendment,  2.  Railroads,  4.  Interpleader,  9, 10. 
Costs,  1.    Fraud,  l,  2. 

1.  A  chattel  which,  by  reason  of  its  associations,  has  a  peculiar  sentimental 
valne  to  the  plaintiffs,  although  worth  nothing  intrinsically,  may  be  properly 
made  the  subject  of  a  bill  in  equity.    Beaaley  vs.  AUyn^  97. 

2.  When  the  bill  is  not  filed  by  all  of  the  Joint  owners  of  the  chattel,  there  is 
no  remedy  at  law,  replevin  not  being  maintainable,  and  no  other  form  of  action 
giving  possession  of  tne  specific  thing.    Id, 

3.  However  trifling  may  be  the  value  of  the  property  in  dispute,  a  bill  which 
alleges  actual  fraud  will  not  be  dismissed  as  frivolous.    Id, 

4.  A  bill  in  equitv  was  filed  by  the  city  of  Philadelphia  against  the  defendants, 
trustees  of  the  Philadelphia  gas-works,  setting  forth  the  date  of  election  and 
term  of  service  of  each,  and  averring  that  the  said  defendants  (with  certain  excep- 
tions) were  guilty  of  neglect,  mismanagement,  and  legal  or  actual  fVaud  in  their 
trust,  and  conversion  of  trust  funds  to  their  use,  by  connivance  between  the  )>er- 
sons  who,  from  time  to  time,  constituted  the  board  of  trustees.  City  of  Phila,  vs. 
McManea,  104. 

6.  Heldy  on  demurrer,  that  the  charges  are  properly  pleaded,  in  that  they  are 
expresMlv  made  against  all  the  defendants,  with  certain  designated  exceptions; 
and  while  it  is  true  that  a  trustee  is  liable  only  for  acts  committed  by  himself  or 
in  collusion  with  others,  yet  the  charts  in  this  bill,  by  proper  construction,  ap- 
]iear  to  be  made  against  all  the  defendants.    Id, 

6.  As  to  the  separate  charges  against  some  of  the  defendants,  the  objection  of 
multifariousness  will  not  prevail,  as  they  relate  to  the  same  general  subject- 
matter  and  course  of  dealing,  and  the  one  bill  will  save  a  multiplicity  of  suits 
involving  connected  matters.    Id. 

7.  As  to  the  objection  that  the  charges  are  too  general,  and  not  averred  with 
sufficient  particularity,  the  bill  averred  that  the  defen<lant8,  in  violation  of  their 
dutv  as  trustees,  refused  proper  information  as  to  the  management  of  their  trust, 
and  this  averment  being  admitted  by  the  demurrer,  the  defendants  cannot  take 
advantage  of  their  own  wrong,  and  require  a  degree  of  particularity  of  statement 
which  is  rendered  impossible  oy  their  own  wrongful  act.    Id. 

8.  The  demurrer  sustained  as  to  the  prayer  for  the  appointment  of  a  receiver, 
as  it  had  already  been  judicially  determined  that  there  is  no  power  to  change  the 
mode  of  election  or  constitution  of  said  board  of  trustees.    la, 

9.  Eqtiity  practice— Bill  to  review  decree  should  not  have  been  filed  without 
special  license  of  the  court,  unless  the  error  alleged  is  apparent  in  the  decree,  and 
should  hence  be  taken  from  the  files,  unless  tne  equity  set  out  in  the  bill  is  so 
strong  against  the  defendant  as  to  move  the  chancellor's  discretion  to  permit  it  t<> 
remain  on  file  until  due  proofs  be  fUrnished,  or  to  treat  the  bill  itself  as  a  petition 
for  a  bill  of  review.    Fidelity  Trust  Co.  vs.  Gould,  336. 

10.  The  principle  which  permits  a  creditor  having  a  lien  upon  one  Aind  to 
compel  the  creditor  having  a  lien  upon  two  to  proceed  in  the  first  instance  against 
that  which  he  alone  can  resort  to,  does  not  apply  where,  as  here,  the  two  funds 
do  not  belong  to  the  common  debtor.    Estate  of  John  H,  Jones,  584. 

ERRORS  AND  APPEALS.    See  Criminal  Practice,  12, 15. 

The  defendant  has  a  right  to  appeal  to  the  Supreme  Court  from  a  judgment 
entered  by  virtue  of  a  warrant  contained  in  a  lease,  but  such  appeal  is  not  a 
supersedeas.    Times  Co,  vs.  SiebHc/U,  239. 

ESTOPPEL. 

See  Roads  and  Streets,  1,  2.  Landlord  and  Tenant,  1.  Pleading,  t. 
Devises,  4.    Trusts  and  Trustees,  14. 
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EVIDENCE. 

See  Will,  1,  2,  3,  Limitations,  1.  Municipal  Claims,  1.  Slander  of 
Title,  1, 2, 3.  Contracts,  4,  5.  Insurance,  2.  Books  and  Papers,  1. 
2.  Custom,  1.  Husband  and  Wife,  8.  Negligence,  8.  Criminal 
Law,  3, 11.    Criminal  Practice,  3.    Attorneys- at  Law,  2. 

1.  In  an  action  against  theindorser  of  a  promissory  note,  tliere  having  been  no 
affidavit  under  the  rule  of  court  denying  the  indorsement,  the  note  offered  in 
evidence  without  proving  the  handwriting  of  the  indorser  is  sufficient.  CUgg  vs. 
Mintxer,  64. 

2.  Mi/ier  vs.  Weeks,  10  Harris,  92,  followed.    Id, 

3.  Charge  of  the  court  in  the  case  of  contested  will.  Marsden  vs.  Mart- 
den,  2^, 

4.  The  kinds  of  proof  proper  in  questions  of  handwriting  are: 

1.  Comparison  to  be  made  by  the  jury  between  the  paper  in  dispute  and 
well-authenticated  writings  of  the  party. 

2.  Witnesses  who  have  knowledge  of  the  handwriting. 

3.  Experts  may  be  examined  to  prove  forged  or  simulated  writings,  and  may 
give  the  conclusions  of  skill  in  such  eases.     Gentner  vs.  U Inter.  233. 

5.  A  witness  is  not  competent  to  testify  in  more  than  one  of  these  capacities, 
and  neither  class  of  witnesses  can  compare  genuine  writings  with  the  contested 
writings  and  give  conclusions  therefrom;  that  is  solely  for  the  jury.    Id. 

6.  Travis  vs.  Oroim,  7  Wright,  1,  followed.     Id. 

7.  A  master  in  equity  should  not  treat  th^ieposition  of  an  incompetent  witnefls 
as  admitted  by  the  other  side  simply  foif.«*t Reason  that  the  questions  have  not 
been  objected  to  at  the  time  of  the  exa^Niiiation.  When  the  evidence  is  before 
him  for  consideration  and  argument,  it  Fs  time  enough  to  present  such  objections. 
Biichanan  vs.  Streeper,  309. 

8.  An  admission  oy  the  husband  that  he  hud  publicly  acknowledged  the  com- 
plainant  to  be  his  wife  is  sufficient  proof  of  the  marriage.  Com,  vs.  LUzenberger, 
414. 

9.  The  admission  of  an  adminiHtrator  is  inadmissible  to  prove  a  claim  against 
a  decedent's  estate.    EUate  of  Charles  H,  Krouse,  564. 

EXECUTION. 

See  Attachment,  1.  Interpleader,  2,  3,  6.  Vendor  and  Vendee,  1. 
Receivers,  1.  Mechanics'  Claims,  2.  Sheriff's  Vendee,  1.  De- 
cedents' Estates,  3. 

1.  Where  land  belonging  to  a  wife  has  been  sold  by  the  sheriff  under  a  mort- 
gage given  by  her,  and  bought  by  the  mortgagee,  the  sheriff  will  be  required  to 
take  tne  purchaser's  receipt  in  payment,  though  there  be  judgments  against  the 
husband  prior  to  the  date  of  the  mortgage.    Building  Association  vs.  Carre,  133. 

2.  A  special  return  in  favor  of  a  lien  creditor,  who  has  become  a  purchaser  at 
a  sheriff's  sale,  should  not  be  refused  merely  because  suit  is  pending  in  another 
court  to  determine  the  amount  of  the  purchaser's  lien.  Building  Association 
vs.  Steel,  142. 

3.  The  sheriff  is  not  obliged  to  make  a  special  return  in  favor  of  a  purchaser 
who  is  not  shown  by  the  searches  to  be  entitled  to  some  portion  of  the  fund,  even 
though  all  prior  liens  have  been  actually  paid  in  full.    Furbush  vs.  Brown,  181. 

4.  In  an  affidavit  in  support  of  exceptions  to  a  sheriff's  special  return,  it  is 
enough  to  say  that  the  lien  creditor's  judgment  has  bv  en  fully  paid.  Furbush  vs. 
Brown,  184. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Commissions,  1,  2,  3, 9.  Guardian  and  Ward,  1.  Witness,  4.  Re- 
mainder, 3,  5.  Evidence,  9.  Decedents'  Estates,  14.  Review,  9. 
Sureties,  1.    Costs,  5. 

1.  It  is  the  duty  of  an  execntor  or  administrator  to  apply  for  leave  to  sell  real 
estate  when  it  becomes  aimarent  that  the  personalty  is  insufficient  for  the  pay- 
ment of  debts.     Estate  oj  William  Kitchenman,  519. 

2.  But,  if  there  is  not  enough  money  in  the  estate  to  pay  the  costs,  he  will  not 
be  required  to  advance  them.  A  petitioning  creditor  may  offer  to  secure  them, 
and  upon  his  doing  so  the  executor  or  administrator  will  be  ordered  to  proceed.  Id, 

3.  Liabilitv  and  duties  of  executor  of  deceased  cotrustee  and  of  surviving 
trustee.     Estate  of  Alfred  Schoch,  519. 

4.  Inasmuch  as  trustees  are  both  liable  for  mismanagement  of  the  fund, 
either  of  them  may  be  called  on  for  an  account,  and,  if  one  be  dead,  his  executor 
should  file  it.    He  cannot  escape  this  duty  because  there  is  a  surviving  trustee.  Id. 

5.  A  sale  of  the  testator's  interest  in  a  firm  of  which  he  was  a  member,  the 
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EXECUTORS  AND  ADMINISTRATORS  (CorUinued). 

agreement  having  been  made  by  him  in  his  lifetime,  is  properly  completed  by 
the  executor.    Estate  of  Nathan  Rowland,  625. 

6.  The  testator  gave  all  of  his  property  to  his  wife  and  appointed  her  sole 
executrix.  She  promptly  paid  all  the  debts  which  came  to  her  knowledge. 
Ileldy  that  under  these  circumstances,  a  creditor  whose  claim  was  not  presented 
until  five  years  after  the  death  of  the  testator  could  not  require  security  from 
the  executrix  on  the  ground  that  she  had  filed  no  account.  Estate  of  Martin 
Jtizevj  647. 

7.  In  fixing  the  allowance  of  counsel  fees  fof  an  executor,  regard  should  be 
had  to  the  labor  and  services  performed,  and  the  corresponding  advantage  of 
the  estate.  The  sum  in  controversy  and  the  value  of  the  estate  are  always  proper 
to  be  considered.    Estate  of  Bernard  McCanCy  578. 

8.  Executors  have  the  ri^ht  to  mark  and  enclose  the  grave  of  the  decedent 
with  economy.  For  anything  beyond  this  the  proper  course  is  to  await  the 
audit  for  a  sum  to  be  set  apart  by  the  court  for  monument  and  enclosure.  Estate 
of  Lucas  Hirsty  587. 

9.  Executors  and  administrators  should  file  inventory  within  thirty  days. 
The  contestant  of  a  will,  where  an  issue  has  been  granted,  has  a  standing  to 
exact  the  filing  of  an  inventory.     Wilt  of  Thomas  Heenan,  588. 

10.  An  executor  will  be  required  to  file  his  account  upon  the  )>etition  of  a 
leij^tee,  when  duly  presented,  although  he  avers  in  his  answer  that  he  never  re- 
ceived any  of  the  assets  of  the  estate,  but  that  everything  came  into  the  hands 
of  his  ooexecutor.  All  question  "*"  liability  will  lie  reserved  for  settlement  at 
the  audit.    Estate  of  John  O^ Neill,      '^. 

11.  While  it  is  true  that  it  may  soiaetimes  be  proper  for  an  administrator  to 
continue  the  business  in  which  his  intestate  has  been  engaged,  it  is  nevertheless 
a  rule  that  such  a  course  must  not  be  accompanied  by  any  profit  to  him8elf  and 
that  the  books  should  show  accurately  and  clearly  every  receipt  and  disburse- 
ment.   Estate  of  Abraham  R,  DeHaveny  595. 

12.  Mere  neglect  on  the  part  of  an  executor  to  file  an  account  at  the  end  of  a 
year,  unaccompanied  by  any  proof  of  mismanagement  or  of  actual  damage  to 
the  estate,  is  not  sufficient  ground  for  disallowance  of  commissions.  Estate  of 
James  H.  Nelsan,  597. 

13.  Proceedings  with  regard  to  surcharge  of  executor  sus{>ended  to  await  de- 
termination of  (|ue8tion  of  ownership  in  a  court  of  law,  for  which  purpose  an 
amicable  action  is  directed.    Estate  of  Jane  ShaWy  602. 

EXEMPTION. 

1.  The  widow  mav  claim  her  exemption  in  money  not  only  ont  of  cash  on 
hand  at  the  time  of  her  husband's  death,  but,  when  that  is  insufficient,  ont  of  the 
proceeds  of  sales  of  stocks  or  other  securities.    Estate  of  Naih<in  Rowland,  525. 

2.  A  widow  presented  her  petition  for  her  exemption  of  $300  three  years  after 
the  death  of  her  husband,  and  when  the  executors  had  expended  all  the  money 
they  had  received  in  payment  of  debts.  Held  to  be  too  late.  Estate  of  Isaac 
Weckerlyy  527. 

3.  The  Orphans*  Court  cannot  allow  a  widow  her  exemption  out  of  property 
which  is  in  the  hands  of  the  sheriff  under  a  levy  made  in  the  decedent's  lifetime 
upon  a  judgment  in  which  he  waived  his  exemption.  Estate  of  John  F.  McMulliny 
542. 

4.  A  widow  who  has  received  the  whole  estate  as  sole  devisee  and  legatee  may 
ask  for  her  exemption  at  any  time  when  the  presentation  of  claims  makes  it  ap- 
pear that  she  will  need  the  benefit  of  it.  In  this  case  the  estate  was  supposed  to 
be  cleared  of  debt  for  about  five  years,  when  a  liability  was  discovered,  growing 
out  of  the  fraud  of  a  person  who  had  been  coexecutor  with  the  decedent,  and  it 
was  held  that  the  widow's  exemption  then  claimed  should  be  allowed.  Estate 
of  Martin  Rizer,  547. 

6.  When  the  sheriff  levies  on  goods  under  a  confessed  judgment  which  waives 
exemption,  and  pending  the  levy  and  before  sale  the  defendant  in  tlie  executioik 
dies,  such  goods  are  nevertheless  liable  to  the  paramount  claim  of  his  widow  for 
her  exemption  under  the  act  of  April  14,  1851.  Estate  of  John  F,  McMtUlin, 
658. 

6.  When  the  widow's  exemption  is  claimed  in  cash,  there  is  no  necessity  for  an 
appraisement.  It  may  be  paid  either  out  of  money  in  hand  at  the  time  of  the 
husband's  death  or  out  of  the  proceeds  of  securities  sold  afterward.  Estate  of 
John  B.  Koch,  581. 

7.  If  the  interests  of  other  parties  are  not  affected,  the  claim  is  not  too  late  when 
made  at  the  audit  of  the  executor's  account.    Id. 


Digiti 


zed  by  Google 


678  INDEX- 

EXEMPTION  {Continued). 

8.  Omiftfion  to  have  the  real  estate  appraised  if  fatal  to  widow's  claim  to  exemp- 
tion.   JCstate  of  Chrittian  Wagenhals,  ol7. 

FALSE  PRETENCES.    See  Criminal  Law,  8. 

FEME  SOLE  TRADERS. 

1.  Upou  a  suit  against  a  married  woman  as  a  feme  sole  trader,  the  defendant 
pleadea  coverture,  and  the  plaintiff  specially  reidied  that  before  the  making  of 
the  promise  sued  upou  defendant's  husband  had  aeKerted  her,  and  that  since  such. 
desertion  nhe  had  carried  on  the  trade  or  business  of  a  real  estate  agent  and 
collector  of  debts,  and  in  that  capacity  made  said  promise.  The  defendant  re- 
joined that  under  the  law  she  had  not  become  liable  to  be  sued  w  a  feme  ao/e 
trader,  to  which  plaintiff  demurred.  The  defendant  contended  that  the  narr  did 
not  present  a  case  of  desertion  such  as  was  contemplated  by  the  act ;  that  it  should 
set  up  a  malicious  desertion  without  reasonable  caiu-e,  and  such  a  desertion  as 
would  authorize  a  decree  of  divorce  at  the  suit  of  the  wife  against  the  husband  ; 
but  the  demurrer  was  sustained.    Dawton  vs.  Jioney,  92. 

2.  Under  the  act  of  1855  a  decree  that  a  wife  may  be  regarded  as  a  frme  sole 
trader  is  not  necessary,  following  Black  vs.  Tricker,  9  P.  F.  Smith,  13.    Jd, 

FIXTURES. 

Ghs  fixtures  are  personal  property,  and  do  not  pass  by  a  sheriff's  sale  of  the  real 
estate  to  which  they  are  anneied.    Insurance  Co.  vs.  Thackara,  264. 

FRAUD. 

See  CoRPORATioxs,  I,  2,  3,  4,  5,  6.  Limitations,  2.  Divorce,  1.  Debtor 
AND  Creditor,  2.  Husband  and  Wife,  9.  Bankruptcy,  5, 6, 12, 13, 
14.    Issue,  6.    Attachment,  7. 

1.  Equity  will  never  permit  a  man  to  hold  a  benefit  which  he  has  derived  from 
the  perpetration  of  a  iraud,  nor  will  it  allow  him  compensation  therefor.  Everitt 
vs.  Hale^  305. 

2.  The  practice  of  testing  the  validity  of  a  deed  alle^^  to  be  fraudulent  as  to 
creditors  bv  a  sheriff's  Kale  and  an  action  of  ejectment,  is  well  settled,  and  should 
be  adhered  to.  A  bill  in  equity  will  not  lie,  the  plaintiff  having  an  adequate 
remedy  at  law.    Bank  vs.  Maguiref  313. 

GENERAL  AVERAGE.    See  Admiralty,  10,  28. 

GROUND-RENTS.    See  Practice,  8.    Sheriff's  Sales. 

1.  In  an  action  on  a  ground-rent  deed,  a  plea  of  freehold  by  the  terre-4enant 
will  not  be  received.     Williams  vs.  Cadwalader^  211. 

2.  A  being  the  owner  of  a  lot  of  ground  subiect  to  ground-rent,  conveyed  a  part 
of  it  to  B,  covenanting  that  should  the  latter  be  compelled  at  any  time  to  ))ay  the 
rent,  he  might  enter  upon  the  remaining  land  of  his  grantor,  and  distrain  m)  as  to 
indemnify  himself.  The  deed  from  A  to  B  reserved  rent  to  the  former.  Afterward 
the  different  parcels  passed  to  other  persons.  In  an  action  to  recover  the  arrears 
of  the  junior  rent  the  ground-tenant  attempted  to  set  off  a  payment  which  he  had 
made  to  the  owner  of  the  remainder  of  the  tract,  which  was  subject  to  the  para- 
mount rent,  being  his  proportion  thereof.  Held^  that  such  pavnient  was  unau- 
thorized by  the  contracts  into  which  the  parties  had  entered,  and  oould  not  be  set 
off.    Lukens  vs.  Fiss,  333. 

GUARDIAN  AND  WARD. 

1.  An  executor  or  administrator  of  an  estate  in  which  a  minor  is  interested  can- 
not be  a)>pointed  guardian  either  of  his  person  or  estate.  Estate  of  Hume  Minors, 
612. 

2.  Guardians  will  be  allowed  a  reasonable  sum  for  the  assistance  of  counsel  in 
settling  their  accounts.    Estate  of  Elizabeth  Martin,  514. 

3.  A  guardian  will  not  be  charged  interest  upon  a  sum  of  money  which  he 
retains  after  his  ward  becomes  of  age,  with  her  consent  and  subject  to  her  order. 
Id, 

4.  The  jurisdiction  of  the  Orphans'  Court  extends  to  the  sureties  of  guardians. 
Estate  of  Tobin  Blinors^  556. 

6.  A  surety  of  a  guardian  who  has  taken  possession  of  the  minors'  property  will 
be  compelWl  to  deliver  it  to  the  ^ardian,  and  in  cases  where  circumstances  re- 
quire it  he  will  be  protected  by  additional  security  to  be  given  by  the  latter.    Id, 

6.  Before  the  10th  of  June,  1881,  a  mother  could  not  appoint  a  testamentary 
guardian.  A  provision  in  a  will,  therefore,  by  which  such  an  appointment  was 
attempted  is  simply  nugatory  and  should  he  disregarded.     No  proceeding  la 
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GUARDIAN  AND  WARD  {Continued), 

necedsar^  to  remove  the  persons  named.    There  should  bo  simply  a  petition  for 
the  appuintiueut  uf  a  guardian.    Estate  of  Ellen  Qtiinn,  594. 

7.  A  mere  declaration  by  a  guan^ian  that  he  did  not  intend  to  chnrge  commis* 
sious,  unless  it  amounts  to  a  contract,  does  not  preveut  him  from  claiming  th^m. 
EstiiU  of  LUy  R.  Veering,  599. 

8.  The  principle  that  a  )>ayment  onacconnt  must  be  first  appropriated  to  in* 
terest  is  applicable  to  the  adjustment  of  a  guardiau's  account  Estate  of  Emma 
A,  HoweU,  539. 

9.  Uiidar  some  circumstances  it  will  be  proper  to  charge  interest  on  both  fiidea 
to  the  d  ite  when  the  ward  attains  her  mtgurity.    Id, 

10.  When  a  guardian  mingles  the  money  ot  the  estate  and  uses  it  in  his  busi- 
ness  the  ward  is  entitled  to  the  profits,  but  it  is  often  proper  to  deduct  from  those 
profits  a  reasonable  allowance  to  the  guardian  for  his  services  in  the  management 
of  the  business.    Estate  of  RicfMrdson.  Minors,  COO. 

11.  The  wife  of  a  guardian  is  a  competent  witness  in  his  favor  when  his  account 
is  before  the  auditing  judge.    Estate  of  Ara  L,  Henman,  614. 

HANDWRITING.    See  Evidence,  4,  5,  6. 

HUSBAND  AND  WIFE. 

See  Capias,  1.  Feme  Sole  Traders,  1.  Criminal  Law,  8.  Criminal 
Practice,  16.  Evidence,  8.  Bankruptcy,  7,  8,  9.  Desertion,  1,  2. 
Witness,  6.    Arbitration.  1,  2,  3.    Insurance,  10. 

1.  Conveyancs  by  a  son  to  his  father  of  all  his  estate  in  trust  to  pay  the  frrantor 
the  income  during  his  life,  and  at  his  death  to  divide  the  estate  between  the  sob, 
father,  mother  and  sister  of  the  grantor,  to  the  entire  exclusion  of  his  wife,  set 
aside.    Mis'cetf  vs.  Miskey,  83. 

2.  A  married  woman,  being  the  owner  of  real  estate  subject  to  a  mortgage,  is 
liable  in  a^nmpsit  to  the  mortgagee,  for  the  taxes  on  the  land  during  her  owner- 
ship,  which  he  was  comjielled  to  pay.     Uobson  vs.  Taylor,  169. 

8.  The  rule  that  a  feme  coorrt  stockholder  in  a  building  association  cannot 
ren  ler  hei-self  liable  for  premiums  and  fines  does  not  apply  when  the  stock  stands 
ill  the  name  of  her  husband  as  trustee  for  her  and  the  loan  it  made  to  Adm. 
Sail  ding  As.iocialion  vs.  Steely  181. 

4.  Althoui^h  a  married  woman  cannot  in  general  be  impriKoned  on  a  capiat,  at 
least,  where  the  cause  of  action  ha<<  its  origin  in  contract,  yet,  if  she  carries  «h 
business  alone,  representing  herself  to  be  single,  and  commits  acts  which  would 
render  vt,feme  sole  liable  to  arrest^  the  court  will  refuse  to  discharge  hf-r  and  leave 
tliK  questions  of  fact  to  be  determined  by  a  jury.    Dunning  vs.  Dow,  185. 

5.  In  an  action  by  a  married  woman  for  injury  to  her  business  caused  by 
slanderous  words,  the  declaration  must  show  by  what  right  she  carried  on  lAisiuefls 
of  her  own.    Jltrrison  vs.  Efrig.  199. 

6.  A  promise  made  by  a  wife  in  her  husband's  lifetime  to  pay  his  debt  creates 
no  contract,  and  general  payments  of  money  by  her  to  the  creditor  cannot  be  ap- 
plie<l  to  siicU  debt.    Breslin  vs.  Boyle,  208. 

7.  A  rebase  by  a  married  woman,  without  the  joinder  of  her  husband,  of 
datn.isres  happenin:?  to  her,  is  void.     Miyberry  vs.  Railway  Co.,  253. 

8.  Husband  and  wife — Necessaries— During  cohabitation  there  is  a  presumption 
arising  from  the  very  circumstance  of  the  cohabitation,  of  the  husband's  assent 
to  contracts  made  by  the  wife  for  necessaries  Ruitable  to  his  degree  and  estate. 
But  this  presumption  ni\y  be  rebutted  by  proof  that  he  supplied  her  himself  or 
made  her  an  adequate  allowance.      Wiler  vs.  Fiegel,  2S0. 

9.  J.  B.  at  the  time  of  his  marriage  with  H.  M.  was  a  widower  with  three  chil- 
dren. Three  or  four  days  before  his  engagement,  when  that  event  was  imminent, 
and  after  he  had  ex|dieitly  declared  to  several  friends  his  intention  to  marry  her, 
he,  without  her  knowledge,  executed  a  deed  conveying  to  the  defendaiU4,  the 
whole  of  his  real  estate  in  trust  for  himself  for  life,  anti  u|K)n  his  decease  to  convey 
the  same  to  his  children  by  his  former  wife.  He  died  less  than  a  year  thereafter 
without  any  issue  of  his  second  marriage.  Held,  that  the  conveyance  was  a  fraud 
in  law  u(»on  11.  M.'s  just  expectations  and  the  conjugal  rights  which  were  about 
to  be  acquire* I  by  her.    Baird  vs.  Stenrne,  339. 

10.  In  1878  defendant  was  arrested  for  desertion,  and  after  hearing  an  order  was 
made  a'^ainst  him  requiring  him  to  pay  eight  dollars  a  week  for  the  support  of 
his  wife.  In  1S79  defendant,  claiming*  to  have  become  a  citizen  and  resident  of 
Missouri,  filed  a  libel  for  divorce  at  St.  Louis,  and  obtained  a  decree  of  divorce 
a,  V,  m.     City  vs.  Wetherhy,  403. 
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HUSBAND  AND  WIFE  (Continued). 

It.  Heidj  That  the  divorce  in  Missouri  was  void  as  to  the  wife,  and  that  the 
order  of  support  would  be  enforced  by  this  court.     OUt/  vs.  Wet/tfrbv,  403. 

12.  Wherever  a  joint  title  is  conveyed  to  them,  the  husband  and  wife  cannot 
take  by  moieties  but  are  seized  per  tout.    Estate  oj  Phoebe  H.  MitchelL  697. 

13.  The  wife  of  a  guardian  is  a  competent  witness  in  his  favor  when  nis  account 
is  before  the  auditing  judge.    Estate  ofAra  L.  Henman,  614. 

ILLEGITIMACY. 

The  mother  of  an  illegitimate  child  is  not  within  the  words  or  meanine  of 
the  act  of  April  26, 1855,  which  enacts  that  the  persons  entitled  to  recover  dam- 
ages for  any  iniury  causing  death  shall  be  the  "  husband,  widow,  children,  or 
parents  of  the  deceased,  and  no  other  relatives."    Harkins  vs.  Railroad  Co.,  266. 

If^COME. 

1.  A  gas  company  sold  a  part  of  its  business  and  a  part  of  the  machinery  neces- 
sary to  carry  on  that  business,  and  divided  the  sum  received  by  them  among  the 
stockholders  as  a  dividend.    Estate  of  Saftih  Vinton,  218. 

2.  The  Pennsylvania  Trust  Company  held  under  a  deed  of  trust  a  certain 
amount  of  stock  of  this  gas  company,  to  receive  all  "issues,  profits  and  divi- 
dends'' accruing  from  said  stock,  and  to  pay  over  same  to  Sarah  Vinton  during 
her  natural  life,  and,  upon  her  death,  to  transfer  said  stock  to  Frederick  Yinton. 
Jd. 

3.  The  account  of  the  trust  company  claimed  credit^  inter  alia^  for  a  payment 
to  Sarah  Vinton  of  a  large  sum  received  by  it  from  said  gas  company  on  account 
of  above  sale,  and  dec/ared  by  it  as  a  dividend.    Id. 

4.  Frederick  Vinton  objected  to  allowance  of  the  credit  claimed,  on  the  ground 
that  the  said  sum  was  a  part  of  the  principal  and  not  profits.  The  matter  being 
referred  to  a  master,  and  exceptions  filed  to  his  report.  Held,  that  the  fund  in 
controversy  was  properly  distributed  by  the  master  as  capital.    Id. 

5.  Stock  purchased  with  money  derived  from  profits  earned  after  the  death  of 
the  testator  should  be  divided  as  income.    Estate  of  J.  Edgar  Thomsmi,  546. 

6.  Dividends  earned  after  ii\e  decease  of  testator,  and  applied  with  part  of  the 
principal  of  the  estate  in  the  purchase  of  new  stock ;  such  new  stock  to  the 
amount  of  the  dividends -so  applied  in  its  purchase  must  be  considered  as  income. 
Estate  of  Andrew  If.  Eastwick,  569. 

INDICTMENT.    See  Criminal  Practice,  4,  7,  8, 9, 10. 

INFANCY.    See  Trusts  and  Trustees,  14. 

INFRINGEMENT.    See  Patents,  2,  3,  4,  5. 

INJUNCTION. 

See  Nuisance,  1.    Railroads,  1.    Philadelphia,  City  of,  3,  9.    Con- 
tempt, 1.    Patents,  16. 

1.  Mandatory  injunctions  have  been  granted  in  Pennsylvania  by  the  subordi- 
nate courts ;  but  the  better  doctrine  is  that  a  mandatory  order  upon  a  preliminary 
motion  cannot  be  made,  thouj^h  a  final  injunction  may' command  acts  to  be  done 
or  undone.     Lough  fin  vs.  Railroad  Co.,  241. 

2.  An  injunction  will  not  lie  to  prevent  an  act  bv  a  corporation,  the  only  evi- 
dence of  an  intention  to  perform  which  lies  in  the  declaration  as  to  such  intention 
made  by  certain  individual  members  of  such  corporation.  Brewing  Company  ys. 
Exchange,  247. 

3.  As  a  general  rule  a  court  of  equity  will  not  enjoin  a  party  from  proceeding 
with  a  case  actually  commenced  and  pending  in  another  court  if  that  court  has 
full  power  to  grant  the  equitable  relief  prayed  for.    Fallon  vs.  Remington,  272. 

INSURANCE. 

1.  In  an  action  against  an  insurance  company  for  not  furnishing  a  new  non- 
forfeitinsr  policy  in  the  place  of  the  original,  regard  mu?t  be  had  to  the  terms 
of  the  latter.    Any  prior  agreement  is  merged  in  it.    Smith  vs.  National  Insur- 

^  ance  Co.,  199. 

2.  An  agreement  by  an  insurance  company  to  pay  a  certain  sum  of  money  to 
a  policy-holder  for  a  loss  claimed,  and  an  admission  by  the  company  in  certain 
official  announcements  that  the  loss  was  adjusted,  may  be  submitted  to  the  jury 
as  facts  from  which  they  may  infer  a  waiver  by  the  company  of  the  conditions  of 
the  policy,  notwithstanding  a  provision  that  no  waiver  shall  be  valid  unless  in- 
dorsed upon  it.     Swarlz  vs.  Insurance  Co.,  206. 

3.  Accident  insurance — Death  from  the  accidental  taking  of  poison  does  not 
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INSURANCE  {Continurd), 

come  under  the  bead  of  death  from  any  ''external^  yiolent  and  accidental  means/' 
at  least  when  the  policy  declares  that  'its  benefits  shall  not  extend  "  to  any  death 
or  disability  whion  may  have  beeu  causetl  wholly  or  in  part  ...  by  taking 
of  poison.**     Pollock  vs.  Accident  Association^  247. 

4.  A  provision  in  a  ]M)licy  of  insurance  that,  in  the  event  of  its  being  assigned 
to  a  mortgagee,  the  company  should  be  liable  only  for  so  much  of  the  sum  insured 
as  should  be  represented  by  the  ratio  of  the  amount  of  loss  to  the  value  of  the 
mortgaged  premises,  will  not  be  considered  as  intended  to  deprive  the  mortgagee 
of  his  indemnity,  and  therefore  the  word  "premises"  will  be  construed  to  refer 
only  to  that  part  of  the  property  which  is  capable  of  destruction  by  fire.  Mund 
vs.  Insurance  Co.,  291. 

5.  An  assignment  of  a  policy  of  insurance  to  a  mortgagee  carries  the  whole  of 
the  interest  of  the  assured  therein,  if  needed  to  reach  tlie  amount  of  the  mort- 
gage.   Id. 

6.  Forfeiture  of  a  policy  of  insurance  for  non-payment  of  premium  when  due 
18  waived  on  proof  of  a  general  custom  of  insurance  companies  to  accept  premiums 
after  they  become  due,  nnd  it  is  not  necessary  to  show  tnat  the  defendant  adopted 
such  a  custom.     Blakiston  vs.  Insurance  Co.^  315. 

7.  The  authority  of  the  ngent  to  give  the  time  may  be  inferred  from  the  course 
of  dealing  between  the  parties.     Id. 

8.  Powers  and  duties  of  insurance  commissioner  under  acta  of  April  4,  1873, 
and  May  1,  187(>.  So  far  as  relates  to  insurance  companies,  all  previous  acts  re- 
lating to  the  manner  of  incorporating  companies,  the  alteration  and  amendment 
of  their  charters  and  the  change  of  their  names  and  titles,  are  repealed  by  the 
act  of  1876.     In  re  Fidelity  MtUtiil  Aid  Association,  330. 

9.  The  act  of  July  26,  1842,  provides  that  the  Lycoming  Fire  Insurance  Com- 
pany shall  have  a  lien  waiving  the  right  of  inc^uisition  upon  all  property  of  the 
insure<l  to  the  amount  of  his  deposit  note,  and  it  has  the  right  to  enter  judgment 
ns  if  by  confession  against  the  insured  ;  but  this  extraordinary  power  can  only 
be  exercised  if  the  company  strictly  follows  the  provisions  in  the  act,  and  files  the 
statement  required  therein.    Insurance  Co.  vs.  Bixhy,  647. 

10.  A  lien  may  be  entered  by  the  Lycoming  Fire  Insurance  Company,  under 
the  act  of  July  26,  1842,  ai^ainst  a  married  woman  for  premium  note  given  as  a 
part  of  a  contract  of  insurance.  This  is  not  a  judgment  by  confession  by  a 
married  woman,  but  a  lien  entered  under  the  powers  given  by  an  act  of  assembly. 
Insurance  Co,  vs.  Morrell^  649. 

INTERPLEADER. 

1.  A  claimant  in  a  feigned  issue  will  not  be  allowed  costs  when  the  levy  has 
been  made  without  oppression  and  upon  a  reasonable  presumption,  although  it 
be  found  that  only  a  small  |)art  of  the  goods  belong  to  the  defendant  in  the  exe- 
cution.   Kaiis  vs.  Britney^  89. 

2.  When  g»K)ds  taken  in  execution  are  claimed  by  a  firm  of  which  the  defend- 
ant is  a  member,  the  bond  of  the  claimants  alone  will  not  be  accepted.  I'ent 
vs.  Pashley,  133. 

3.  The  court  will  not  grant  the  sheriff  a  rule  for  an  interpleader  as  to  goods 
of  a  decetlent  when  no  letters  have  been  granted.     Pashley  vs.  H'A/Vr,  13-1. 

4.  A  bill  of  costs  filed  by  the  successful  party  in  an  interpleader,  without  a  rule 
or  notice  to  the  other  side,  will  be  stricken  oiBT  on  motion,  when  the  ownership 
of  the  goods  was  sufficiently  doubtful  to  warrant  investigation.  Dorffvs.  Mat- 
thetvs,  134. 

5.  Affidavit  when  claimant,  being  defendant's  husband,  seeks  to  file  his  own 
bond.     Phillips  vs.  Quiglry,  143. 

6.  The  obligation  of  an  interpleader  liond  is  discharged,  when  the  obligor  pro- 
duces the  gomls  subject,  as  far  as  his  acts  are  concerned,  to  the  levy.  It  does  not 
require  the  production  of  the  goods  free  from  all  claims  made  by  others  before  or 
after  the  levy.     Whitcsides  vs.  Boardman,  208. 

7.  When  all  the  goods  were  not  produced,  the  plaintiff*  in  the  execution  could 
have  declined  to  sell  any  of  them  and  proceeded  at  once  on  the  bond ;  but  havincr 
sold  some,  he  could  not  refuse  to  sell  tne  rest  of  the  goods  produced  and  proceed 
on  the  bond  for  their  value.    Id. 

8.  An  interpleader  will  be  granted  when  the  claim  is  made  in  good  faith.  It 
is  not  necessary  that  it  be  supported  by  affidavit.     Waterman  vs.  Langdon,  211. 

9.  An  interpleader  in  equity  is  deniandable  only  by  one  who  has  a  fund  or 

Sronerty  in  his  possession,  claimed  by  two  or  more  persons  whose  rights  are  in 
ouDty  he  having  no  interest  whatever.    The  ground  of  the  bill  is  the  probable 
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INTERPLEADER  (Continued). 

injury  ariBitig  from  exposure  to  several  suits  bj  conflicting  claimants.    Saving 
Fund  vs.  Clarke^  289. 

10.  A,  Iiaviug  paid  to  B  a  certain  fund  on  de|>osit  with  Iiim.was  threatened 
with  suit  by  C,  who  alleged  that  the  payment  to  B  was  unauthorized,  whereupon 
A  filed  a  bill  of  interpleader.  Held,  tnat  there  was  no  ground  for  sucli  a  bill.    Id. 

INTESTACY. 

Upon  the  death  of  an  intestate  without  issue,  brothers  or  sisters,  the  said  de- 
cedent having  an  estate  which  had  descended  from  his  father,  the  mother  of  such 
dece<lent  takes  only  a  life-estate  therein,  she  not  being  of  the  blood  of  the  first 
purchaser,  and  the  fee  goes  to  the  brothers  and  sisters  of  the  lather.  EataU  of 
WUliam  Lee,  545. 

ISSUE.    See  Will,  1,  2,  3.    Register  op  Wills,  2. 

1.  Issue  granted  where  evidence  of  testamentary  capacity  is  contradictory. 
Will  of  Sarah  A.  Gibson,  536. 

2.  When  it  is  shown  that  a  testator  was  unconscious  at  various  periods  on  the 
day  of  the  date  of  his  will,  the  question  whether  he  had  testamentary  capacity 
at  the  time  of  its  execution  is  a  proper  one  for  a  jury.  Eeiate  of  Thomas  Uienan, 
544. 

3.  An  application  for  an  issue  to  determine  a  question  of  testamentary  capacity 
must  be  based  upon  something  more  than  allegations  of  such  conduct  as  any  per- 
son entirely  sound  mav  occasionallv  exhibit.  An  unequal  divit$ion  of  the  prop- 
erty among  the  children^  especially  when  easily  accounted  for,  is  no  ground 
for  rejcotiii};  a  will.  An  issue  will  not  be  granted  when  a  verdict  against  the 
will  would  be  certain  to  be  set  aside.    Estate  of  Eliza  Freeman,  549. 

4.  An  issue  to  test  the  validity  of  a  will  will  not  be  awarded  when  the  evidence 
is  such  that  a  verdict  against  the  will  could  not  be  sustained.  Estate  of  Mary  G. 
WhiUiker,  674. 

5.  Thi  irden  of  proof  is  upon  tl)e  party  charging  fraud,  except  in  cases  (like 
CuthberfHtfii^s  Appeal,  1  Out.  163)  where  the  fraud  was  alleged  to  have  been  com- 
mitted by  a  proponent  who  takes  a  large  interest  in  the  estate.  When  only  a 
small  prop>rtion  of  the  estate  is  left  to  the  proponent,  the  usual  rule  as  to  the 
burden  ot  proof  is  not  changed.    Id, 

JiJ  ^\c  granting  of  an  issue  is  not  a  matter  of  right  upon  e%*ery  disputed 
poiij  the  demand  for  it  must  be  supported  by  evidence.  Estaie  of  Wuliam 
Jtickti/,  616. 

JETTISON.    See  Admibalty,  10,  28. 

JUDGMENT. 

See  Bankruptcy,  1,  2,  3.    Affidavit  of  Defence,  1.     Practice,  9. 

iNSimANCE,  9. 

1.  A  defendant's  appearance  to  a  writ  of  attachment  sur  judgment  will  not  dis- 
pense with  the  necessity  of  issuing  a  sci.  fa.  to  revive.    Esser  vs.  Smith,  144. 

2.  A  valid  judgment  may  be  obtained  in  the  Common  Picas  bv  filing  a  tran- 
script of  an  alderman's  docket,  notwithstanding  the  judgment  wnicli  it  records 
has  been  rendered  more  than  five  years  previously,  and  no  scire  facias  has  been 
issued  to  revive  it.     Wisler  vs.  Carrigan,  212. 

3.  Where  there  is  a  joint  judgment  against  several  defendants,  and  one  of  them 
dies,  t^  scire  facias  will  not  lie  aj^inst  the  personal  representatives  of  the  deceased 
defendant  alone  without  joining  the  surviving  defendant  also.  Millard  vs. 
Gavin,  279. 

4.  A  scire  facias  to  revive  a  judgment  must  issue  againf^t  all  the  original  de- 
fendants.   The  plaintiff  cannot  drop^  one  and  proceed  against  the  others.    Id, 

5.  When  judgment  is  entered  by  virtue  of  a  warrant  of  attorney,  no  declaration 
is  necessnrv,  though  the  instrument  itself  expressly  provides  that  one  shall  be 
filed.    Rex  vs.  NeUon,  323. 

JUDICIAL  SALES.    See  Partition,  1,  2.    Mortgages,  3. 

1.  The  treasurer's  deed  gives  but  an  inchoate  title  to  land,  and  the  owner  or 
his  agents  may  enter  upon  the  land  and  cut  the  timber  before  the  two  yean 
allowed  for  recfemption  nave  expired.     Laurence  vs.  Oil  Co.,  630. 

2.  The  surplus  bond  roust  be  given  within  the  two  years  or  no  title  accrues  to 
the  purchaser.  Where  the  sale  was  in  June,  1878,  no  surplus  bond  was  given 
until  March  16,  1880,  between  which  dates  large  quantities  of  timber  were  cut 
off.    Id. 

Held,  thai  the  land-owners  could  collect  the  surplus  bond  notwithstanding.  Id. 
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JURISDICTION. 

See  Roads  and  Strrbts,  4, 5, 12.    Husband  and  Wife,  10, 11.    Pilots, 
2, 3.    Orphans'  Court,  l,  3, 4. 

JURORS.    See  Criminal  Practice,  2. 

A  juror  is  incompetent  to  iiii|>each  bis  own  verdict.  A  verdict  cannot  be  set 
aside  on  the  ground  tbat  the  Jury  had  uBe<l  a  newspaper  containing  a  part  of  the 
judge's  cliarffe  if  the  evidence  of  tbat  iact  depends  upon  the  afiidavit  of  a  juror. 
Com.  vs.  Hamet,  363. 

LACHES.    See  Bankruptcy,  1,  2,  3.    Ejectment,  1,  2. 

LANDLORD  AND  TENANT. 

See  Affidavits  of  Defence,  2.    Errors  and  Appealp,  1. 

1.  When  a  landlord  has  permitted  his  tenant  to  commit  frequent  breaches  of 
bis  covenants,  lie  cannot  take  advantage  of  the  rights  which  the  lease  gives  him 
in  the  event  of  such  breaches,  without  previously  giving  notice  that  the  course 
of  dealing  thus  established  between  them  will  be  changed  and  performance 
insisted  upon.     CogU^  vs.  Browne^  162. 

2.  Until  actual  eviction,  there  is  no  breach  of  a  oovenont  for  quiet  enjoyment 
Cexe  vs.  WUliamt,  187. 

3.  Equity  will  always  relieve  in  a  case  of  the  nature  of  forfeiture  and  not  per* 
mit  a  landlord  to  entrap  his  tenant  by  establishing  a  certain  course  of  deulings, 
and  then,  without  notice,  suddenly  enter  up  a  judgment  and  eject  the  tenant. 
Timet  Co.  vs.  SiebricfUf  235. 

4.  But  if  tlie  tenant  attempt  by  written  notice  to  claim  an  exact  compliance 
with  any  covenant  contained  in  the  lease,  by  such  an  act  ho  puts  both  parties 
once  more  at  arm's  length,  and  if  in  the  contest  he  overreaches  himself,  he  can- 
not complain.    Id. 

5.  A  tenant  cannot  waive  an  appraisement  of  the  goods  of  a  stranger  on  the 
premises  under  a  landlord's  warrant.    Johnson  vs.  Bliick.  252. 

6.  Tile  landlord,  upon  the  expiration  of  five  days,  is  allowed  a  ..asonable  time 
afterwards  for  the  appraisement  and  sale.    Id, 

7.  A  tenant  having  abandoned  certain  leased  premises,  the  landlord  is  entitled 
to  occupy  them,  take  proper  care  of  them,  and  mannge  them  in  the  interests  of 
both  parties.  This  does  not  absolve  the  tenant  from  the  obligation  '' '  's  c<  >- 
enant  and  from  liability  for  damages  resulting  from  his  breach  of  it.  re  J.  If, 
Ome,  Son  dt  Co.,  489. 

liEGACIES.    See  Commissions.  1. 

1.  A  legacy  for  which  the  legatee  has  given  a  valuable  consideration  does  not 
abate  in  favor  of  others  which  are  purely  gratuitous.  Estate  of  JSarah  Wilson, 
628. 

2.  A  legacy  to  the  "Institution  for  the  Blind  of  Philadelphia"  was  claimed 
by  the  "  Fennsylvania  Institution  for  the  Instruction  of  the  Blind  "  and  by  the 
"Industrial  Home  for  Blind  Women."  It  appearing  that  the  testatrix  was  a 
visitor  and  constant  contributor  to  the  latter  place  and  well  aware  of  its  corporate 
name,  havin^  often  entered  it  in  her  private  books,  the  legacy  was  awarded  to 
the  former,  the  correct  title  of  which  more  closely  resembled  the  expression  used 
in  the  will.     Estate  of  Mary  Shields,  542. 

3.  The  testatrix  left  a  legacy  to  the  "  Institution  for  the  Blind,"  which  was 
claimed  by  both  the  '*  Pennsylvania  Institution  for  the  Instruction  of  the  Blind" 
and  the  "industrial  Hn.ne  lor  Blind  Women."  There  beinjr  evidence  that  the 
testatrix  was  a  visitor  at  the  latter  place  and  was  well  acquainted  with  its  title, 
the  legacy  was  awarded  to  the  former.     Estate  of  3[<iry  S'nelds,  561. 

4.  A  bequest  for  "  masses  "  is  within  the  act  of  1855.  Estate  of  Hannah  Gal- 
len,  615. 

LEGATEE.    See  Will,  2,  4. 

LIBEL.    See  Criminal  Law,  3, 14. 

LICENSES. 

Under  the  act  of  1881,  a  license  for  the  sale  of  liquor  shall  not  1>e  granted  to 
the  ))roprietors  of  anv  "tlieatre,  circus,  museum  or  other  place  of  amusement." 
The  proprietors  of  "  ^id^e  Avenue  Garden  "  held  to  be  within  the  provisions  of 
this  statute,  as  it  is  a  "  place  of  amusement,"  within  the  meaning  of  the  act. 
The  Quarter  Sessions  has  the  power  under  the  act  of  1854  to  revoke  a  license. 
In  re  License  of  Hastings  and  Ward,  420. 
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LIENS. 

See  Partition,  1,  2.  Carrikrs,  1.  Mechanics'  Claims,  1,  2.  Municipal 
Claims,  3.  Mortgages,  6.  Admiralty,  17.  Equity,  10.  Insub- 
ANCE,  10. 

LIF&TENANT.    See  Income,  1,  2,  3,  4. 

1.  Where  there  is  a  gift  of  a  particular  interest  in  the  same  property,  antece- 
dent to  the  gift  to  the  person  wiiose  death  is  spoken  of,  the  deatn,  in  the  absence 
of  all  indication  of  a  contrary  intent,  is  construed  to  be  a  death  in  the  lifetime  of 
the  first  taker,  whether  subsequent  or  prior  to  the  death  of  the  testator.  EtUtU 
of  John  Livezey^  530. 

2.  A  direction  in  a  will  that  the  widow  may  use  and  occupy  certain  premises 
rent  free  during  the  lives  of  testator's  parents,  the  executors  to  pay  all  rates, 
taxes,  interest,  etc.,  exonerates  her  from  payment  of  taxes  and  mortgage-interest 
on  the  premises  occupied.    KsUUe  of  John  ^aly^  548. 

LIMITATIONS.    See  Trusts  and  Trustees,  5. 

1.  The  bar  of  the  statute  of  limitations  ma^  be  avoided  by  proof  of  fraud  in  the 
defendant  which  has  prevented  the  plaintiff  from  asserting  his  right  until  a 
period  beyond  the  time  limited  by  the  statute.    Maraden  vs.  Maraden,  80. 

2.  In  cases  of  constructive  fraud,  the  statute  of  limitations  runs  from  the  time 
of  the  commission  of  the  act  complained  of,  not  from  the  date  of  its  discovery. 
MorrcU  vs.  2'roUer,  201. 

3.  A  pledgee  bought  the  pledge  at  his  own  sale  for  its  market  value  and  with- 
out fraud,  the  pledgor  having  notice  of  the  sale,  but  no  knowledge,  till  after- 
ward, as  to  who  was  the  purchaser.  Hfld,  That  equity  following  the  analogy 
of  the  law  would  regard  a  bill  filed  eight  years  after  the  sale  as  too  late.    Jd. 

4.  The  statute  of  limitations  by  analogy  would  be  a  bar  in  equity  proceedings. 
Bamholt  vs.  Ulrich,  281. 

5.  To  take  a  case  out  of  the  statute  of  limitations^  there  need  be  no  express 
promise  to  pay,  but  there  must  be  a  clear  and  definite  recognition  of  the  debt, 
with  the  amount  named  or  so  referred  to  as  to  be  capable  of  ascertainment. 
The  acknowledgment  must  be  so  distinct  and  expressive  as  to  preclude  hesitation 
as  to  the  debtor's  meanine  and  as  to  the  )>articular  debt  to  which  it  applies, 
and  it  must  be  made  to  uie  creditor  himself  or  his  known  agent.  Estate  oj 
Kichard  Barney,  540. 

LUNACY. 

1.  During  the  pendency  of  an  inquest  of  lunacy  in  another  State,  one  who  is 
in  possession  of  property  here  belonging  to  the  alleged  lunatic  ma^  be  required 
to  deliver  it  to  the  custody  of  the  foreign  court,  to  aw^ait  the  determination  of  the 
proceedings.     In  re  Petition  of  Benjamin  L.  James,  176. 

2.  John  C.  Woodward  having  been  in  business,  and  contracted  debts,  subse- 
quently became  insane.  He  was  then  placed  in  Friends' Asylum,  October  30, 
1879.  After  he  was  placed  there  the  petition  for  commission  of  lunacy  was  filed, 
and  he  was  duly  found  insane.  His  estate  consisted  chiefly  of  a  lot  of  ground  iu 
the  Twenty-eighth  ward.  A  f)€tition  was  presented  by  the  committee,  setting 
forth  that  there  was  due  to  the  asylum  a  sum  of  money  for  board,  and  prayed  for 
an  order  to  sell  said  lot  of  grouncl  "  for  the  purpose  of  paying  the  board  of  said 
lunatic."     Estate  of  John  C.  Woodwardy  222. 

3.  The  prayer  of  the  petition  was  granted,  and  lot  sold.  The  committee  filed 
his  account,  charging  himself  with  purchase-money:  the  account  wa«  then  re- 
ferred to  an  auditor  to  distribute  the  fund.    Jd, 

4.  Several  other  creditors  now  appeared,  and  the  auditor  held  that  the 
asylum  stood  only  on  the  same  footing  as  other  creditors;  and  the  fund  being 
insufficient  to  pay  all  in  full,  a  dividend  of  about  57  per  cent,  was  allowed  to 
each.  The  asylum  claimed  to  be  paid  in  full,  and  filed  exceptions  to  the  audi- 
tor's report.    Id, 

5.  The  court  held^  sustaining  the  auditor,  while  it  is  true  that  the  estate  of  a 
lunatic  is  first  char)?enble  with  his  maintenance,  yet  where  an  asvlum  took 
charge  of  a  lunatic  without  any  S{>ecial  order  of  court,  and,  as  we  understand  it, 
before  he  was  declared  a  lunatic,  it  is  not  entitled  to  preference  over  other  credi- 
tors of  the  estate.    /(/. 

MALICE.    See  Criminal  Law,  12. 

MANDAMUS.    See  Recorder  of  Deeds,  1.    Philadelphia,  City  of,  18, 19,  20. 

1.  Mandamus  can  issue  in  the  case  of  a  private  corporation,  and  the  writ  can 

be  directed  to  and  served  ujion  the  officers  individually.   Com.  ex  rel.  vs.  Keim,  1. 
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MANDAMUS  (Continued), 

2.  Held,  in  this  case,  that  the  annual  meeting  of  the  stockholders  for  the  elec- 
tion  of  oflScers  haviiiK  failed,  it  was  the  duty  of  the  officers  to  call  another  meeting 
f«>r  that  purpose.  The  time  and  place  of  such  election  are  at  the  discretion  of  the 
board  ofmatiagers,  unless  there  is  an  abuse  of  )K>wer  on  their  part.  Com,  ex  rej, 
▼8.  Keimy  1, 

MARRIAGE.    See  Evidence,  8. 

The  act  of  1730  forbids,  under  a  penalty  of  fifty  pounds,  the  marriage  of 
miuors  without  the  consent  of  their  parents,  but  as  amended  by  the  act  of  1871, 
the  burden  of  proof  is  on  the  plaiutitf  to  show  that  the  officiating  clergyman 
knew,  or  might  have  known,  that  one  of  the  parties  was  a  minor.  Fulkerson  vs. 
Day,  638. 

MARSHALS.    See  Trespass,  1. 

MECHANICS'  CLAIMS. 

1.  A  mechanic's  claim  is  a  "  lien  of  record  "  for  the  purposes  of  the  act  of  Feb- 
ruary 24,  1834,  sec.  33.     Watt  vs.  Vetin,  180. 

2.  A  mechanic's  claim  is  a  lien  of  record  within  the  meaning  of  the  act  of  Feb- 
ruary 24, 1834,  sec.  33,  but  in  making  distribution  of  the  proceeds  of  an  execution 
as  therein  provideil,  it  is  not  entitled  to  priority  unless  it  hud  attached  at  the  time 
of  the  defendant's  death.     WaU  vs.  Vezin,  212. 

3.  A  plea  by  a  defendant  in  a  scire  fact  ts  on  a  mechanic's  claim  who  was  named 
as  owner,  that  he  was  not  owner,  is  an  improper  plea,  and  will  be  stricken  off  on 
motion.    Spare  vs.  Wnlz,  203. 

4.  An  apportioned  claim  for  lumber  furnished  to  a  contractor  on  the  credit  of 
a  large  number  of  houses  which  he  was  erecting  in  different  blocks,  supported 
only  oy  proof  that  all  the  lumber  was  furnished  to  him  upon  the  joint  credit  of 
all  the  houses  and  without  any  proof  that  any  portion  of  the  lumber  was  supplied 
to  or  was  used  in  the  particular  house  sought  to  be  charged,  cannot  be  maintained. 
8ckultz  vs.  Asaify  2H8. 

5.  One  who  joins  in  a  bond  with  the  paramount  contractor  that  no  mechanic's 
lien  shall  be  filed  against  the  building  and  subsequently  becomes  a  8ub<KK>ntrac- 
tor,  cannot  himself  file  a  lien  for  his  work  done,  and  the  bond  admitted  in  evi- 
dence will  defeat  such  lien.     Given  vs.  Churchy  300. 

MINORS.    See  Marbiage,  1.    Guardian  and  Ward. 

MORTGAGES.    See  HusnAND  and  Wife,  2.    Practice,  7. 

1.  Mortjjage  of  mill,  fixtures,  machinery,  etc.—Replacement  of  old  by  new  ma- 
chines—Lien of  mortgage.     Landenherger  vs.  Berges,  90. 

2.  A  mortgage  upon  a  mill  and  its  machinery  does  not  cover  new  machines 
placed  in  the  mill  for  the  convenience  of  the  tenants,  not  replacing  old  machines 
and  not  attached  to  the  freehold.    Id, 

3.  In  a  suit  upon  a  mortgage,  it  appeared  that  at  the  time  of  its  creation  the 
taxes  for  a  previous  year  were  unpaid.  The  property  was  afterwards  sold  at 
sheriff's  sale  upon  a  second  mortgage,  and  by  that  time  a  lien  for  the  taxes  had 
been  filed.  Ileld^  that  the  first  mortgage  was  not  discharged.  Lea  vs.  BromUy 
220. 

4.  Act  of  April  21,  1858,  construed.     Id. 

5.  A  mortgagee  in  possession  is  to  be  treated  as  owner  so  far  as  concerns  the 
payment  of  current  taxes.    Shoemaker  vs.  Bank,  25)7. 

0.  A  terre-tenant  cannot  set  up  a  judgment  in  his  own  favor,  but  which  is  void 
in  law,  to  divest  the  lien  of  subsequent  mortgages.    Patterson  vs.  Given,  347. 

MUNICIPAL  CLAIMS. 

1.  On  the  trial  of  a  scire  facias  sur  municipal  claim,  the  authority  to  do  the 
work  must  be  affirmatively  shown,  either  by  being  recited  in  the  claim  it«elf  or 
by  evidence  aliunde,  A  general  averment  in  the  claim  that  the  work  was  **  duly 
authorized  "  will  not  make  out  a  prima  facie  case.     City  to  use  vs.  Waltery  177. 

2.  Judgment  may  be  taken  f»»r  want  of  an  appearance  on  two  returns  of  nihil 
habet  to  a  scire  facias  to  continue  the  lien  oi  a  municipal  claim.  City  to  use 
vs.  Theis,  184. 

3.  In  a  lien  filed  bv  the  board  of  health  for  abating  a  nuisance,  the  absence 
of  any  statement  of  the  items  of  work  and  materials  is  not  ground  for  striking  it 
off.     City  vs.  Van  Vrankin,  213.  . 

MUNICIPAL  CORPORATIONS. 

See  Roads  and  Streets,  1,  2,  3.    Railroads,  1.    Taxes,  1.    Philadel- 
phia, City  of,  11.    nboliobncb,  7.    Admiralty,  22,  23,  24. 
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ORPHANS'  COURT  SALES. 

1.  A  sale  of  real  estate  for  payment  of  debts  will  not  be  ordered  when  the 
schedule  of  debt4  and  of  personul  property  is  not  full  and  explicit,  so  as  to  inlorin 
the  court  ot  the  prima  facie  expediency  of  the  sale ;  nor  when  it  appears  from  the 
petition  that  the  decedent  died  so  long  before  the  aj>plicatiou  that  the  statute  of 
limitations  has  run  against  all  debts,  including  specialties.  EtUiU  of  George 
Taylor,  615. 

2.  A  sale  will  not  be  set  aside  by  the  Orphans'  Court  for  inadequacy  of  price 
unless  security  is  given  that  the  property  shall  bring  at  least  ten  per  cent,  more 
at  a  re-sale.    Estate  of  Catharine  E.  Murphy,  530. 

3.  When  land  is  sold  under  a  decree  of  the  Orphans'  Court  subject  to  amort- 
g^age,  the  representative  of  the  estate  who  has  stood  by  in  silence  while  the  auc- 
tioneer announced  that  it  would  be  sold  clear  of  incumbrances  will  not  be  per- 
mitted to  use  the  powers  of  the  court  to  compel  the  purchaser  to  take  the  property 
according  to  the  terms  of  the  decree.  If  the  price  bid  is  its  fair  value,  the  amount 
of  the  mortgage  may  be  deducted  from  it,  and  the  contract  enforced  as  modified. 
Estate  of  Henry  Johnson,  543. 

4.  Where  the  hand-bills  and  catalogues  fixed  the  amount  due  upon  an  incum- 
brance below  the  real  debt,  a  purchaser  at  Orphans'  Court  sale,  subject  to  such 
incumbrance,  who  was  thus  misled,  will  be  relieved.  Estate  of  Samuel  Moulton, 
579. 

ORPHANS'  COURT.    See  Practicr.  15, 17, 18. 

1.  The  control  of  the  register  of  wills  which  was  exercised  by  the  Court  of 
Common  Fleas  before  the  constitution  of  1873  is  now  vested  in  the  Orphans' 
Court.    EstaU  of  Peter  Cullen,  626. 

2.  When  an  executor's  account  shows  no  balance  on  hand,  the  court  will  not 
proceed  to  pass  unon  claims.  If  there  are  unconveried  a!<8ets<,  a  hubsequent  ac- 
count will  be  filea.  and  if  there  is  nothing  but  real  estate^  creditors  may  petition  for 
its  sale.  When  tnere  is  a  fund  obtained,  the  court  will  consider  the  manner  of 
its  distribution,  but  not  before.    Estate  of  John  H.  Jones,  633. 

3.  The  jurisdiction  of  the  Orphans'  Court  extends  to  cases  where  a  survivinff 
husband  seeks  to  emoin  his  judgment  creditor  from  levying  on  the  property  of 
his  deceased  wife.    Estate  of  Louisa  H,  Klein,  638. 

4.  The  jurisdiction  of  the  Orphans'  Court  extends  to  sureties  of  guardians. 
Estate  of  Tobin  Minors,  666. 

5.  Non-compliance  with  section  2  of  the  8th  rule  of  the  Orphans*  Court,  re- 
quiring certain  papers  to  be  jirinted,  is  of  itself  a  sufficient  ground  for  the  court 
to  refuse  to  hear  the  case  until  the  defect  is  remedied.  Estate  of  Anna  D.  King, 
617. 

NECESSARIES.    See  Husband  and  Wipe,  8. 

NEGLIGENCE. 

See  Wharves,  1,  2,  3.    Docks,  1.    Admiralty.  7,  9, 11, 12, 14,  30. 

1.  A  carter  employed  to  haul  bricks  placed  himself,  for  the  purpose  of  unload- 
ing them,  near  an  unguarded  excavation,  where  they  were  to  fce  used,  and,  while 
there,  his  cart  was  struck  by  a  passing  vehicle,  throwing  him  down  the  cavity, 
and  causing  personal  injury.  Jleld,  that  this  state  of  facts  showed  either  con- 
tributory negligence  in  voluntarily  taking  a  dangerous  position,  or  that,  if  that 
position  was  necessary  for  the  performance  of  the  work,  the  risk  was  incident  to 
the  nature  of  the  employment,  and  that  there  could  be  no  recovery.  Dodger  vs. 
Wanam^ker,  167. 

2.  A  railway  company  is  liable  for  injuries  resulting  from  a  failure  to  keep  the 
hiffhways  in  good  repair.    Mayherry  vs.  Railway  Co.,  253. 

3.  A  failure  of  a  railway  train  to  stop  on  signal  does  not  justify  a  boy  of  twelve 
years  of  age  in  jumping  upon  the  cars  while  in  motion.  Cotter  vs.  Railway  Co,, 
255. 

4.  An  invitation  to  jump  upon  the  train  by  one  not  in  charge  of  the  train,  or 
authorized  by  the  company,  (toes  not  render  the  company  liable.    Jd, 

5.  The  plaintiff  being  a  passenger  in  a  street  car  requested  the  conductor  to 
stop  the  car  at  a  particnlar  j>oint.  His  request  not  being  immediately  complied 
with,  he  leaped  from  the  car  and  was  injured.  Held,  that  this  was  an  act  or  con- 
tributory negligence,  and  that  a  nonsuit  was  rightly  entered.  Hagan  vs.  Rail- 
way  Co.,  278. 

6.  The  mother  of  an  illegitimate  child  is  not  within  the  words  or  meaning  of 
the  act  of  April  26, 1855,  which  enacts  that  the  persons  entitled  to  recover  dam- 
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NEQLIQENCE  {CorUinued), 

Aff&i  for  any  injary  cousing  death  shall  be  the  **  husband,  widow,  children  or 
parents  of  the  deceased  and  no  other  relative,**    Harkins  vs.  Railroad  Co,,  286. 

7.  When  the  evidence  of  the  plaintiff  shows  that  stones  deposited  in  the  street 
by  a  contractor  were  suffered  to  remain  there  for  a  week,  it  is  aauesiion  for  the 
jury  whether  there  was  any  n^Ugence  on  the  part  of  the  city.  Farley  vs.  CUy, 
290. 

8.  Where  a  life  is  loat  at  a  pnblio  crossing  of  a  railroad,  and  the  only  evidence 
of  the  cause  of  the  accident  is  the  finding  of  a  foot  of  the  deceased  in  an  opening 
or  worn  space  at  the  side  of  the  track,  it  is  enough  evidence  to  go  to  the  Jury  as 
to  whether  it  was  occasioned  by  defendant^  negligence.  Brown  vs.  Railroad 
Co.,  321. 

NOTICE.    See  Ejbctmbnt,  1,  2,  3. 

NUIS.\NCE. 

A  lawful  and  useful  business  will  not  be  restrained  by  ii^unction  merely  upon 
the  ground  that  the  danger  of  fire  to  surrounding  property  is  somewhat  increased 
anil  impurities  are  added  to  water  already  rendered  unfit  for  use  by  other  causes. 
Yoang  vs.  Elkin$,  27. 

PARENT  AND  CHILD. 

It  is  the  duty  of  a  fkther  to  support  his  children  even  if  they  have  a  separate 
estate,  and  no  allowance  will  be  made  to  him  out  of  it  unless  it  is  proved  that  he 
is  uuable  to  do  so.    EtiaU  of  Sobers  Minors,  546. 

PARTIES.    See  Judom£MT8,  3,  4.    Rbcbivebs,  4. 

PARTITION. 

1.  Distribution  of  fund  under  sale  in  partition— Lien  of  decedent's  debts— A 
sale  under  proceedings  in  partition  is  a  Judicial  sale,  and,  like  other  judicial  sales, 
discharges  all  liens  which  arc  certain  or  fixed  in  their  character,  or  which  can  be 
mude  su,  unless  they  are  protected  from  discharge  by  act  of  assembly.  Reess  vs. 
Pye,  16. 

2.  H.,  a  devisee  of  R.,  whose  estate  was  sold  under  proceedings  in  partition, 
died,  leaving  a  son,  In  whom  was  vested  H,*»  share  in  the  proceeds,  who  also  died 
within  five  years  of  the  sale  in  partition  :  Ifrld,  that  the  proceeds  of  the  sale  of 
H.'s  share  came  into  the  hands  of  the  master  appointed  to  distribute  the  fund, 
charged  with  the  lien  of  any  debts  of  H.  or  her  son,  whether  of  record  or  not. 
Id. 

PARTNERSHIP.    See  Attachment,  1.    Receiveiw,  2,  3.    Witness,  7. 

1.  A  liquidating  partner  cannot  maintain  assumpsit  against  his  former  partner 
on  a  mere  statement  of  account,  though  it  ha«  been  taken  and  kept  without  objec- 
tion. To  give  such  a  paper  the  force  of  an  account  stated,  there  must  be  a  specific 
agreement  to  pny.     Geyer  vs.  Carpenter,  172. 

2.  If  plaintiff  being  a  member  of  a  copartnership  brings  suit  in  his  own  name 
for  goods  shipped  by  the  copartnership,  and  mixed  with  Komeof  hisown,  if  before 
trial  it  is  shown  that  he  acquired  the  title  from  the  copartnership  to  the  goods  in 
question,  he  can  maintain  tne  action.    Lance  vs.  Deacon,  318. 

3.  The  purchase  of  an  interest  in  an  insolvent  firm  (althouffh  the  insolvency 
was  not  known  to  the  purchaser  at  the  time),  which  afterward  became  bankrupt, 
renders  the  purchaser  liable  for  the  firm-debts.    In  re  Furness,  Ash  <t-  Co,,  430. 

PARTY  WALI^. 

1.  When  a  wooden  extension  to  a  building  Is  erected  to  the  party  line,  it  must 
have  the  usual  i^artv  wall  required  between  nouses.    Bowers  vs.  Hat^h,  163. 

2.  The  building  insfiectors  are  charged  with  the  duty  of  seeing  that  the  law  is 
complied  with  in  this  respect,  and  in  the  |>erformance  of  that  duty  they  have  a 
sound  discretion.    Id, 

PERJURY.    See  Criminal  Law,  11. 

PATENTS. 

1.  The  defendants,  who  were  under  a  contract  to  pay  the  plaintiff  a  certain  per- 
centage for  the  use  of  his  patent,  conspired  to  acquire  a  prior  patent  for  a  similar 
article,  and  have  it  reissued  with  additional  devices  covering  tnat  of  the  plaintiff. 
Held,  ihat  a  decree  compelling  an  assignment  of  the  patent  by  the  defendants  to 
the  plaintiff  was  a  proper  form  of  relief.    EveriU  vs.  nale,  306. 

2.  Infringement  sustained  when  respondent's  device  was  designed  for  the  same 
purpose  and  accomplished  it  in  the  same  way,  and  substantially  by  the  same 
meant  as  that  of  oomplainont.     Wallicks  vs.  Cfantreilf  446. 


Digiti 


zed  by  Google 


688  INDEX. 


PATENTS  iContinufd), 

3.  Infringement.    FermtiUation  Co.  vs.  Baltz.  473. 

4.  Motion  for  attachment  for  contempt  for  violation  of  a  final  injunction.  (See 
same  case,  re|K>rted  in  14  Phila.  4^6.)  When  the  claim  is  one  for  a  process  every 
step  enumerated  must  be  i-e>?arded  as  an  essential  part,  and  must  be  employed  by 
the  defendants  to  render  them  liable  to  the  charge  of  iufringement.  Hamnur- 
schlag  vs.  Garrett^  474. 

5.  In  a  suit  for  infringement  by  the  respondents  of  designs  for  carpets  patented 
to  the  complainants,  where  no  defence  was  made  b^  the  respondentft,  and  their 
position  was  timt  of  wilful  infringers ;  under  these  circumstances  the  respondents 
ought  to  be  held  to  the  most  rigid  accountability,  and  no  intendment  ought  to  be 
made  in  their  favor  founded  upon  the  alleged  mconclusiveness  of  the  complain- 
ant's proof  of  loss.  On  the  other  hand,  such  proof  ought  to  be  considered  and 
interj»reted  most  liberally  in  favor  of  the  complainants,  within  the  limit  of  an  ap- 
proximately accurate  ascertainment  of  their  damages.  Carpet  Co,  vs.  Dobson^ 
476. 

6.  Letters-patent  were  respectively  granted  to  defendant  and  to  plaintiffs.  Their 
interference  is  admitted.  This  interference  having  been  submitted  to  the  author- 
ities of  the  patent  ofKce,  the  questions  of  priority  and  novelty  were  there  decided 
in  favor  of  the  defendant.  While  this  decision  is  not  conclusive  here^  it  casts  the 
burden  of  proof  on  the  plaintiffs,  and  they  having  offered  nothing,  in  our  judg- 
ment, sufficient  to  overcome  this  presumption,  the  decree  must  be  entered  for 
defendant.    Book  Sewing  Machine  Co,  vs.  Stevniaon^  481. 

7.  Where  a  reissue  is  sought  to  cover  a  patent  inofierative  or  invalid  by  reason 
of  defective  or  insufficient  description  or  specification,  an  enlargement  of  the 
claim  can  be  founded  on  nothing  but  a  clear  mistake  or  inadvertence  and  a  speedy 
application  for  correction.     Can  Co.  vs.  Lloyd^  481. 

8.  The  claim  of  a  specific  device  or  combination,  and  an  omission  to  claim  other 
devices  or  combinations  apparent  on  the  face  of  the  patent,  are  a  deilication  to  the 
public  of  that  which  is  not  claimed.    Id. 

9.  This  legal  effect  of  the  patent  cannot  be  revoked,  unless  the  patentee  sur- 
renders it,  and  proves  that  the  specification  was  framed  in  inadvertence,  accident 
or  mistake,  without  an v  fraudulent  or  deceptive  intention  on  his  part ;  and  tliis 
should  he  done  with  all  due  diligence  and  speed.    Id. 

10.  Where  one  claim  embraces  only  a  quality  or  feature  which  is  covered  bv 
another  claim  as  an  inseparable  incident,  such  claim  is  void.  Can  Co.  vs.  Uoyct^ 
485. 

11.  There  is  a  want  of  noveltjr  where  the  patentee  has  merely  aggregated  well- 
known  elements  without  causing  them  to  perform,  by  their  united  action,  any 
function  which  they  did  not  perform  separately  before.    Id. 

12.  Several  patents,  where  their  subjects  are  correlative  and  the  inventions 
claimed  are  embodied  in  the  same  infringing  machine,  can  be  included  in  the 
same  suit.    Nellis  vs.  Manufacturing  Co.^  498. 

13.  Who  are  such  assignees  of  a  patent  as  to  have  a  right  to  sue  in  their  own 
names  or  to  be  proper  parties  to  a  suit— distinction  l^tween  assignment  and 
license.    Id. 

14.  Priority  of  invention — Title  to  invention  made  by  employ^  which  is  dis- 
closed by  experiments  made  at  the  employer's  request  and  exiieuse.  Damon  vs. 
Eastwickj  506. 

15.  Patent  law — Presumption  of  novelty — Patentee  is  entitled  to  every  use  to 
which  the  patent  can  be  applied.     Unio7i  'Stone  Q*.  vs.  Ailen^  508. 

16.  On  a  motion  for  preliminary  injunction,  all  questions  touching  plaintiffs' 
patent  having  been  disposed  of  in  a  previous  04ise,  except  that  of  "  novelty,"  and 
the  "impressions"  of  the  court  being  with  the  pinintiflfs  on  that  point,  the  court 
decided  not  to  dispose  of  it  until  final  hearing,  provided  defendant  immediately 
file  a  bond  to  keep  and  render  an  account,  etc. ;  otherwise  an  injunction  to  issue 
upon  the  plainlifls  filing  a  bond  of  indemnity.  Heyainger  vs.  Manufacturing 
Co.,  509. 

PHILADELPHIA,  CITY  OF. 

See  Roads  and  Streets,  1,  2,  3.    Railroads.  1.    Equity,  4,  6,  0,  7,  8. 

Constitutional  Law,  3.  Criminal  Law,  6. 
1.  The  act  of  16th  of  April,  1838,  giving  councils  the  power  to  make  rules  for 
the  better  regulation  of  oay-windows,  does  not  authorize  them  to  license  an 
architect,  who  is  not  the  owner  of  the  premises,  to  appropriate  ns  much  or  as 
little  of  the  public  highway  as  he  pleases  to  his  own  use,  for  the  purpose  of 
erecting  a  bay-window  of  no  specified  dimensions.     Com.  vs.  Harris,  10. 
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PHILADELPHIA,  CITY  OF  (Continued), 

^  2.  It  would  »eem  that  in  the  acts  of  assembly  the  word  jut-window  was  con- 
sidered the  equivalent  of  bay  or  bow-window,  and  that  bulks  or  bulk-windows 
were  show-windows  erected  for  purposes  of  business,  and  not  for  mere  purposes 
of  convenience  or  adornment ;  and  that,  also,  the  ordinance  of  23d  September, 
1864,  declaring  it  to  be  a  nuisance  to  project  any  bulk-window  more  than  one 
foot  beyond  the  building  line  ijito  the  root-way,  was  intended  to  protect  the 
highways  from  anv  encroachment  whatever  of  mere  pleasure  or  fancv,  and  to 
strictly* limit  the  bulk-window  or  show-window  of  tne  storekeeper  m>m  tres- 
passing more  than  one  foot  beyond  the  building  line.     Com  vs.  Harris,  10. 

3.  The  erection  of  a  bay-window  extending  two  feet  and  three-eighths  inches 
into  the  public  street  beyond  the  building  line,  under  a  special  license  contained 
in  an  orainance  of  the  select  and  common  councils  of  the  city  of  Philadelphia, 
\^ill  be  restrained  by  injunction  at  the  suit  of  the  law-officer  of  the  common- 
wealth.   Id, 

4.  Blanehard  vs.  Keybum,  10  Phila.  427 ;  Bomer  vs.  Craig,  2  W.  N.  C.  11, 
oommented  on.    Id, 

5.  A  bill  was  filed  by  the  city  solicitor  in  the  name  of  the  city,  as  plaintifiT, 
against  the  defendants,  proving  that  they  might  be  required  to  give  an  account 
of  their  management  of  the  Philadelphia  gas  works,  to  pay  to  the  city  gains 
which,  as  stated  in  their  bill,  they  have  unlawfully  made  for  their  f>erBonal 
profit,  as  well  as  account  for  losses  which  it  is  chargea  the  city  had  sustained  bv 
reason  of  fraudulent  mismanagement  of  the  trust.  A  motion  to  dismiss  the  bill 
was  made  upon  affidavits  setting  forth  that  the  city  solicitor  had  no  authority 
to  commence  or  prosecute  the  action  because  the  subject  of  bringing  this  sni'i 
was  considered  dv  councils,  was  passed  by  common  council,  but  defeated  by 
select  council ;  and  that  after  the  defeat  of  this  proposed  joint  resolution,  common 
council  alone  instructed  the  solicitor  to  brin?  tne  action.     City  vs.  McManeSf  51. 

6.  Heldy  that  the  solicitor  was  without  sufficient  warrant  to  originate  and  main- 
tain the  proceedings,  and  it  was  directed,  without  dismissing  the  suit,  that  the 
proceeding  stay  until  it  was  sanctioned  by  a  joint  resolution  of  both  branches 
of  councils.    Id. 

7.  The  rights,  duties,  power  and  authority  ofthe  city  solicitor  fully  discus^.  Id. 

8.  The  councils  of  tne  citv  of  Philadelpnia  have  no  authority  to  grout  special 
licenses  for  the  erection  of  Day- windows.     Com.  vs.  Reimer^  72. 

9.  Eqnity  will  restrain  by  ii\juu('tion  the  construction  of  projecting  windows 
from  an  upper  story  which  encroach  beyond  the  building  line.    Id. 

10.  The  principle  of  de  minimis  considered,  as  afiecting  equitable  interference. 

11.  An  ordinance  em)>owering  the  department  of  highways  to  contract  for 
paving  Girard  avenue  stipulated  that  the  cost  of  the  paving  sliould  be  collected 
from  the  property  owners.  The  pavin£[  contracts  provided  that  the  city  should 
be  at  no  expense  except  for  intersections,  and  tnat  payment  should  be  made 
to  plaintiff  for  the  work  done  in  assessment  bills,  made  out  by  the  proper  officers, 
especially  providing  that  such  assessment  bills  and  warrants  be  accepted  as  so 
much  cash,  and  that,  upon  failure  to  collect  them,  no  recourse  should  be  had 
against  the  city.  The  claim  in  suit  was  for  paving  in  front  of  the  Olive  Ceme- 
tery, which  was  decided  by  the  Supreme  Court  to  be  exempt  from  assessment  for 
municipal  street  improvement,  ifeld,  that  under  the  ordinance  of  councils  and 
the  contracts  made,  the  city  was  not  liable ;  nor,  under  the  circumstances,  was 
the  issuance  of  the  assessment  bills  by  the  city  such  ratification  as  to  entitle 
plaintiff  to  right  of  recovery  against  it.    Barter  vs.  City,  94. 

12.  Under  the  act  of  March  18,  1869,  the  board  of  health  of  the  city  of  Phila- 
delphia has  authority  to  fix  the  amount  and  the  conditions  of  the  security  to  be 
entered  by  contractors  for  cleaning  the  streets,  etc.  The  direction  in  section  five 
of  that  act,  that  the  contracts  shall  be  paid  "in  equal  monthly  payments,"  is 
not  so  strictly  mandatory  as  to  make  void  a  provision  in  the  surety-bond  that 
"  fifty  per  centum  of  the  payments  of  January,  February  and  March  shall  be 
retained  until  the  end  of  tne  year."     Campbell  vs.  City,  141. 

13.  But  such  condition  cannot  be  imposed  n|)on  a  contractor  whose  bid  has 
been  accepted,  unless  it  was  c<mtained  in  the  advertisement.    Id. 

14.  Whether  a  contract  by  the  city  of  Philadelphia  to  pay  rent  in  future  years 
bean  increase  of  debt  or  not,  the  court  will  not  on  the  ground  that  the  legal 
limit  of  that  debt  has  been  passed,  enjoin  payment  of  the  rent,  so  long  as  the 
money  is  actually  or  potentially  in  the  treasury  and  has  been  duly  appropriated, 
the  puriK)se  of  the  contract  being  part  of  the  ordinary  administration  of  the 
government.    Booth  vs,  Weiss^  169. 

44  Vol.  15 
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15.  The  act  of  June  11,  1879,  P.  L.  130,  regnlatinjer  appropriations  and  expen- 
ditures in  cities  of  the  first  class,  is  not  to  be  so  construed  as  to  forbid  the  us^e  of 
any  surplus  that  may  be  in  the  treasury  at  the  end  of  the  year,  arising  from, 
the  actual  revenue  having  exceeded  the  e.sti mates.    McNichol  vs.  CV<y,  189. 

16.  Tlie  intention  of  the  act  is  that  each  year's  expenses  shall  be  kept  within 
the  year's  income?  When  the  income  is  greater  than  the  estimate,  the  power  of 
councils  to  dis|K>se  of  the  surfJus  is  ample  and  unquestionable,  as  none  of  the 
evils  nirainst  which  the  act  is  directed  can  arise  in  such  a  case.    Id. 

17.  The  act  of  April  12,  1873,  does  not  require  that  fli^sessors  in  Philadelphia 
shall  reside  in  their  districts.     Com,  ex  ret.  vs.  Josfp/is^  193. 

18.  It  is  the  duty  of  councils  to  approve  the  bond  of  a  city  officer  "ns  the 
bond  of  city  officers  are  now  approved,"  unless  a  legal  reason  exists  wliv  they 
should  not  do  so.  The  performance  of  an  official  duty  of  the  select  nnn  com- 
mon councils  of  the  city  may  be  compelled  by  mandamus.  In  re  Heniy  B. 
Tener,  230. 

19.  It  is  not  permitted  for  a  third  party  like  councils  arbitrarily  to  determine 
whether  this  or  that  act  of  assembly  is  in  force,  or  whether  the  receiver  of  taxes 
has  the  right  to  make  any  certain  appointment.    Id. 

20.  Yerkes,  J.,  concurs  as  to  tne  judgment,  but  dissents  partially  to  the 
reasons  therefor.    Id. 

21.  Although  the  ordinance  of  May  12, 1874,  makes  it  the  duty  of  the  district 
8arve)rors  to  measure  the  parts  of  the  streets  that  are  repaved,  yet  the  highway- 
commissioner  is  so  clearly  clrthed  with  a  general  authority  to  make  contracts 
for  paving;  on  behalf  of  the  city  that  he  will  not  be  compelled  by  injunction 
to  insert  in  the  many  stipulations  providing  for  the  measuring  of  the  work  by 
the  district  surveyor.    Ciose  vs.  CUi/,  239. 

PILOTS. 

1.  The  act  of  1803,  of  Pennsylvania,  requires  a  vessel  to  accept  the  first  duly 
qualified  pilot  who  offers  his  services,  and  indicts  a  penalty  for  refusal.  Pilots^ 
ISociHn  vs.  "Lord  Clive**  425. 

2.  No  State  can  assume  exclusive  jurisdiction  over  the  subject  of  pilotage 
on  waters  within  her  limits.  Each  State  must  be  content,  therefore,  with  a  voice 
on  the  subject  in  common  with  her  neighbors,  who,  with  her,  border  on  the 
waters  that  constitute  her  and  their  outlet, to  the  sea.     Truxton  vs.  ^^Alzttiu"  467. 

3.  The  act  of  Congress  of  March  2,  1837,  is  operative  upon  the  laws  of  coter- 
minous States  situated  upon  the  same  navigable  waters,  but  which  are  not  the 
sepuratinff  boundary  between  them.  (See  same  case  in  14  Phil.  603,  aud  also  in 
IX.  Fed.  Eep.  164.)    Cfiambera  vs.  Clynieney  490. 

PLEADING. 

See  Equity,  4,  5,  6,  7,  8.    Husband  and  Wife,  5.    Amendment,  1.    Me- 
chanics' Claim-s  3.    Judgment,  5. 
No  one  can  be  estopped  from   pleading  to  a  substantial  averment  which  is 
essential  to  a  plaintiff's  case.    EckH  vs.  New  Era  Asaociaiion,  217. 

PLEDGE.    See  Limitations,  3. 

1.  The  pledgee  of  stocks,  in  the  absence  of  a  specific  agreement  to  the  con- 
trary, is  entitled  to  transfer  the  stock  into  his  own  name.  When  so  transferred 
the  particular  shares  become  indistinguishable  from  the  great  mass  of  other 
stock,  and  the  pledger  has  no  right  to  demand  the  return  of  any  particular  cer- 
tificates. It  is  enough  if  the  pledgee  have  at  all  times  shares  suthcient  in  num- 
ber to  answer  the  pledger's  demand  upon  repayment  of  the  loan.  Hubbell  vs. 
Drexel,  478. 

2.  A  share  of  stock  is  without  ear-marks,  and  cannot  be  distinguished  from 
other  shares  of  the.  same  corporation  and  if>8ue.  The  certificates  bearing  dates 
and  numbers  are  but  evidence  of  title.    Id. 

POWERS.    See  Trusts  and  Trustees,  15. 

1.  The  general  rule  is  that  if  one  having  both  an  interest  and  a  power  executes 
a  deed  which  contains  no  reference  to  the  power,  and  there  is  no  evidence  of  an 
intention  that  the  deed  should  o)>erate  beyond  a  transfer  of  the  interest,  the  pre- 
sumption is  that  it  was  intended  only  for  that  purpose  and  not  as  an  execution  of 
the  jK)wer;  but  whe»^  the  power  is  recited  in  the  deed,  aud  an  intention  to  exe- 
cute it  may  be  gathered  from  all  the  attending  circumstances,  the  power  will  be 
deemed  to  be  executed,  although  the  deed  does  not  u)H>n  it6  Inoe  express  a  pur> 
pose  to  execute  the  power.     Wyiikoop  vs.  Wj/nkoop,  266. 
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2.  Where  a  teuant  for  life  having  a  power  to  convert  the  whole  estate  for  the 
benefit  of  herself  and  the  heirs  of  her  deceuHeii  husband,  and  is  thus  a  trustee  of 
the  power,  sells  the  estate  and  inimedlutely  invests  the  proceeds  in  iiuother  pro|v 
erty,  tnkinfj:  a  deed  to  herself  for  life,  with  remainder  to  some  of  the  heirs,  the 
trusty  for  which  she  held  the  ^H)wer,  is  impressed  u^ion  theproceeds  and  upon  the 
jn-operty  in  which  they  were  invested,  and  the  tenant  for  life  huvintc  died,  the 
othL>r  heirs  may  recover  their  shares  in  an  action  of  ejectment.  Wynkoop  vs. 
Wifiikoup,  206. 

'6.  A  testator  appointed  a  trustee  for  his  dautfhters  and  provided  that  they 
should  have  such  powers  of  appointment  as  the  trustee  mi^ht  confer  upon  them. 
The  latter  died  in  the  testator  s  lifetime  and  a  codicil  was  therelore  made,  which 
named  certain  persons  to  perform  the  trust  in  his  stead,  but  made  no  provision 
for  the  power.  Held,  that  the  estate  passed  to  the  tru^tee8  in  tlie  siime  manner 
as  if  no  mention  had  been  made  in  the  will  of  the  right  of  appointment,  and  that 
as  the  dau.sfhters  were  neither  marrie<)  nor  in  contemplation  thereof,  the  trust  was 
an  executed  one.  Howard  vs.  Law^  341. 
PRACTKE. 

See  Mandamus,  1,  2.  Evidence,  1,  2, 7.  Attachment,  1,  3.  Affidavits 
OF  Defence,  l.  Decedents*  Kstatkh,  1.  Execution,  1,  2, ;{.  4.  In- 
terpleader, 1,  2,  3,4,  5,  8.  Replevin,  1.  Judgments,  1,2.  Ali- 
mony, I,  3.  Capias,  1,  2,  3.  Municipal  Claims,  2,  3.  WiTNh:ss,  2,  5. 
Ground-Rents,!.  Damages,  I.  Injunctions,!.  Siikkiff's  Vendee, 
1.  Certiorari,  !.  Equity,  9.  Jurors,  l.  IIoads  and  Strekts,  9. 
Patents,  16.  Decedents'  Estatks,  3.  Executoiw;  and  Adminis- 
TRATOII.S,  !,  2.  ()RPllAN.s'  CouiiT  SaLES,  !,  2.  REVIEW,  !,  2,  4,  5,  6,  7, 
8,10.  Costs,  3,  4.  Guardian  and  Ward,  6.  Issue,  0.  Exempiio.n, 
8. 

1.  While  the  decisions  of  one  of  the  four  Courts  of  Common  IMcas  of  Philadel- 
phia bein^  courts  of  eqnal  and  co-ordinate  jurisdiction  are  not  hindini;  u|M>n  the 
others,  yet  when  u  qnesiion  has  heen  fully  ctmsidered  and  delibemulv  dceuled  by 
one  of  them  the  decision  will  be  treated  with  respect,  and  a  si.^cou(I  suit  raising 
the  same  question**,  brou'.rht  in  one  of  the  other  courts  and  in  efl'ect  reviewing  the 
fomier  decision,  will  not  be  regarded  with  favor.     Smith  vs.  Hathr  iji  Co.^  .^9. 

2.  Motitm  to  attach  witness  for  declining  to  answer  before  examiner  refused 
when  the  testim(»ny  shows  that  the  c^uesticms  at  first  refused  wrre  sul»si«<iueiitly 
answered,  or  were  questions  not  within  the  rule  under  which  the  examiner  was 
ap|»ointed.     iMtujhltn  vs.  Mnybiii,  9.3. 

3.  Master's  re|)<irt,  correction  of  error  in — Erroneous  decree  improperly  entered 
without  notice.     XotTin  vs.  Xorriit,  9(5. 

4.  The  entry  of  a  decree  without  notice  is  a  sufficient  reason  for  sending  the 
case  back  to  the  nnister  to  correct  an  nntloubted  mistake.     l<i. 

5.  A  return  of  service  on  a  defendant  cor|K>ration  by  giving  a  copy  of  the  writ 
to  one  K.,  agent  of  the  c<»nipany,  is  good.     Kalbich  vs.  Jiuiiro  id  Co.,  KJs. 

6.  On  a  rule  to  set  aside  such*  a  return,  the  court  will  not  hear  diM>o.siiions  as  to 
whether  the  person  served  was  really  an  aijent  of  the  ileleujlant.     /'/. 

7.  While  the  court  has  authority  io  reduce  the  amount  of  tin*  attorney's  fee  in 
a  mortgage,  it  has  not  jurisdicticm  to  inquire  into  an  alleged  frauilnhnt  alteration 
of  it.     That  question  must  be  submitted  to  a  jury.     Terry  vs.  SInnm'r,  171. 

8.  In  an  action  of  covenant  for  arrears  of  ground-rent,  it  is  not  iioee>:sary  that 
the  statement  contain  an  abstract  of  the  title.     Voxe  vs.   WiHiiivm,  187. 

9.  In  a  iudi:ment  entered  on  a  warrant  of  attorney  attached  to  a  Imnd  of  in- 
denmity,  the  damaires  cannot  be  assessed  in  the  <»flSce.     Church  vs.  (Urcu^  ISS. 

!().  .V  foreign  corporation  may  be  served  by  leaving  a  copy  of  the  writ  at  the 
dwelling-house  of  an  officer  of  the  company.     Core  vs.  Rtnlma  I  Co.,  1.S9. 

!1.  When  a  party  is  called  upon  to  pr<Mluce  a  certain  pa|»er  and  he  denies 
having  it  in  his  j>f*>ssession,  parol  evidence  of  its  contents  may  be  admitted, 
although  there  has  been  no  previous  notice  to  produce  it.  Swarh  vs.  Insurance 
Co.,  2(>o. 

!2.  Upon  the  return  of  a  rule  to  produce  books  and  pajiers,  the  conrt  will  con- 
sider not  only  onestions  as  to  the  materiality  ami  pertinency  of  their  contents, 
but  also  as  to  whether  they  are  in  the  possession  or  under  the  control  of  the  imrty 
U|Mm  whom  the  rnle  Is  talcen.     Mefjorrfee  vs.  [nsnrtmce  Co.,  22«>. 

13.  When  judgment  is  entered  by  virtue  of  a  warrant  of  attorney,  no  declara- 
tion is  necessary,  though  the  instriiment  itself  expressly  provides  that  one  shall 
be  filed.     Rex  vs.  Nelson,  323. 

14.  Process  must  be  served  by  the  marshal.  Deacon  vs.  Sewing  Machine  Co.,  493. 
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PRACTICE  {Continued). 

15.  No  exception  can  be  entertained  which  complains  simply  of  tlie  omission 
of  the  Huditing  judge  to  make  a  distribution  when  none  was  asked  for.  Estate 
of  Natkmi  Ho^clovdy  525. 

16.  When  an  executor's  account  shows  no  balance  on  hand,  the  court  will  not 
proceed  to  {mss  upon  claims.  If  there  are  unconverted  assets,  a  subsequent  ac- 
count will  be  tiled,  and  if  there  is  nothing  but  real  estate,  creditors  mny  petition  for 
its  sale.  When  there  is  a  fund  c»btained,  the  court  will  consider  the  manner  of  its 
distribution,  but  not  before.     Eatate  of  John  U.  Jones^  533. 

17.  Kxceptions  to  an  adjudicntion  must  ]»re8ent  some  better  reason  for  a  rehear- 
ing tliun  an  alleged  want  of  credibility  of  the  witnesses.  This  subject  is  exclu- 
sively within  the  province  of  the  auditing  judge.     Estate  of  Patrick  Bradley^  562. 

l^.'  When  the  entire  principal  of  the  fund  has  been  handed  over  by  the  ac- 
countant to  his  successi^r  untier  an  order  of  court,  the  auditing  judge  cnnnot 
award  the  widow  her  share  or  make  any  other  distribution,  but  must  IcHve  this 
until  the  fund  is  brought  before  him  by  an  accountant  who  actually  has  it  in 
hand.     Ku*it€  of  William  Drum,  505. 

19.  When  a  witness  refuses  to  answer,  the  examiner  should  report  his  contu- 
macy to  the  court.     JCstnte  of  Patrick  Bradley,  586. 

2(>.  Non-compliance  with  section  2  of  the  Mth  rule  of  the  Orphans'  Court,  re- 
quiring certain  )>a)>erK  to  be  printed,  is  of  itself  a  sufficient  ground  for  the  court 
to  refuse  to  hear  the  case  until  the  defect  is  remedied.  Estate  of  Anna  I).  King, 
617. 

PRINCIPAL  AND  AGENT     See  Agent. 

PRINCIPAL  AND  INCOME.    See  INCOME. 

PRODU(  E  EXCHANGE. 

A  seat  or  membership  in  the  produce  exchange  is  personal,  and  cannot  be 
transferred  without  the  approval  of  the  board.  Shoemaker  vs.  Produce  Ex- 
chaufjff  103. 

PUBLIC  OFFICERS.    See  Constitutional  Law,  2,  3. 

PUKPllh:8TUUE.    See  Philadelphia,  City  of,  1,  2,  3,  4,  8,  9. 

QUAirPER  SESSIONS,  COURT  OF. 

8ee  UuADs  AND  Stkkets,  4, 5,  6,  7, 12.    Licenses,  1. 

QUO  WARRANTO. 

1.  A  ouo  wa1n'anto^^•\]\  not  be  issued  for  the  purpose  of  inquiring  into  the  regu- 
larity or  an  election  for  officers  of  a  corjioration  created  by  another  State,  not- 
withstanding the  cliarter  pmvides  that  a  branch  office  shall  be  kept  in  this  county, 
and  m<»8t  of  tlie  directors  actually  reside  here.     Com.  vs.  Leiseurimj,  215. 

2.  A  writ  of  quo  warranto  cannot  issue  at  the  suggestion  of  a  j>rivate  relator 
who  has  no  private  grievance  to  redress;  the  mere  fact  that  he  is  a  citizen  and 
tuxj)ayer  is  not  sufficient.     Com.  ex  ret.  vs.  Wisler^  322. 

RAILROADS.    See  Taxation,  1,  2.    Negligence,  2,  3,  5, 8. 

1.  Where  the  general  railroad  law  gave  authority  to  councils  to  grant  the  right 
to  lay  niilroad  tracks,  and  they,  by  ordinance,  authorized  the  respondents  to 
occupy  certain  streets  with  a  double  track,  "where  the  width  of  the  street  shall 
render  the  same  practicable,"  the  respondents  will  not  be  enjoined  from  the  use 
of  tracks,  laid  in  accordance  with  that  ordinance  and  with  the  permission  of  the 
city,  when  the  city  does  not  intervene  and  the  affidavits  of  the  complainants  do 
not  show  the  construction  of  the  double  track  to  be  impracticable.  Ice  Co,  vs. 
Raitro'id  Co.,  48. 

2.  If  the  election  for  officers  of  the  Philadelphia  and  Reading  Railroad  Com- 
pany is  not  held  at  the  annual  meeting,  but  at  a  sulwequent  one  called  for  that 
purjiose,  snch  election  is  to  be  governen  by  the  same  rules  as  if  it  had  been  held 
at  the  annual  meeting.     Mci.'almonts  vs.  Railroad  Co.,  153. 

3.  The  charter  of  the  company  provides  that  no  business  shall  be  transacted  at 
a  special  me<-ting  unless  a  majority  <»f  the  stockholders  shall  attend,  in  person  or 
by  nroxy.  Held,  that  this  does  not  a|»ply  to  elections  specially  ordered  by  reason 
oi  their  having  been  omitted  on  the  day  'mentione<l  in  tne  cliarter.    Jd. 

4.  A  court  of  equity  will  decree  the  change  of  route  of  a  passenger  railway 
where  a  road  has  been  constructed  and  run  under  a  joint  agreement,  and  author- 
ize the  construction  of  a  sepanite  track,  if  in  accordance  with  its  corporate 
rights.    Railway  Co.  vs.  Railway  Co.,  276. 
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KECEIVERS. 

1.  A  ruill  and  the  machinery  therein  were  sold  at  sheriff's  sale,  hut  the  defend- 
ant refused  to  yield  |>os9e8sion.  A  bill  bein^  fiiml  by  the  purchaser,  showing 
that  the  machinery  would  deteriorate  if  neglected,  a  receiver  was  appointed  to 
take  care  of  it  until  the  determination  of  legal  proceedings  to  oust  the  defendant. 
McFadden  vs.  JVWaw,  187. 

2.  Where  a  partner  is  appointed  receiver  after  dissolution  he  is  entitled  to  no 
additional  compensation  tor  his  services  from  the  fact  of  his  being  a  partner. 
Lenin  q  vs.  Jyennig^  283. 

3.  His  compensation  by  virtue  of  his  partnership  articles  ceases  on  dissolution. 
Id. 

4.  Where  a  receiver  of  a  corporation  sells  goods  or  parts  with  property  in  his 
possession  the  action  to  recover  the  price  or  value  thereof  should  be  in  the  name 
of  the  receiver.     Coal  &  Iron  Co.  vs.  IScimda^  285. 

EECORDER  OF  DEEDS. 

1.  The  •*  fair  boolc  "  mentioned  in  the  act  of  March  18, 1775,  sec.  6,  is  a  record, 
and  it  is  the  duty  of  the  recorder  of  deeds  to  give  exemplifications  of  it  when  re- 
quired.    Com.  tx  rel,  vs.  O' Donnelly  197. 

2.  The  fact  that  such  exemplifications  are  asked  for  by  one  who  intends  to  use 
them  for  the  purpose  of  competing  with  the  recorder  in  issuing  certificates  of 
search  is  no  reason  for  refusing  them.    Id, 

REGISTER  OF  WILLS. 

1.  The  control  of  the  register  of  wills  which  was  exercised  by  the  Court  of 
Common  Pleas  before  the  constitution  of  1873  is  now  vested  in  the  Orphans' 
Court.     EstaU  of  Peter  C alien,  626. 

2.  The  reirister  of  wills  is  not  required  to  certify  any  "difficult  and  disputable 
matter  "  to  the  Orphans'  Court,  unless  the  allegations  of  one  party  are  clearly  trav- 
ersed by  the  other.  If  there  is  no  issue  made  up  in  this  manner,  it  cannot  be  said 
that  there  is  anything  in  dispute.    Id. 

BEMAINDERS. 

1.  Where  there  is  a  gift  of  a  particular  interest  in  the  same  property,  antece- 
dent to  the  gift  to  the  person  wnose  death  is  spoken  of,  the  death,  in  the  absence 
of  all  indications  of  a  contrary  intent,  is  construed  to  be  a  death  in  the  lifetime 
of  the  first  taker,  whether  subsequent  or  prior  to  the  death  of  the  testator.  EntaU 
of  John  Liveiey^  530. 

2.  The  testator  bequeathed  all  of  his  residuary  estate  to  his  wife  for  life,  and 
directed  that  at  her  death  it  should  be  eoualiy  divided  among  his  children  then 
living,  and  the  issue  of  such  as  should  be  deceased.  Before  the  death  of  the 
widow,  one  of  the  sons  died,  leaving  a  daughter  who  survived  the  widow.  Tlie 
court  held  that  the  remainder  created  by  tliis  will  was  vested,  and  that  the  share 
which  the  son  would  have  taken  must  be  paid  to  his  personal  representatives. 
Estate  of  Peter  L.  Luguerenne,  553. 

3.  Railroad  stocks  and  bonds  in  the  possession  of  a  legatee  for  life  with  remain- 
der to  her  children,  shtmid  not,  upon  her  death  intestate,  have  been  included  by 
her  administrator  In  the  inventory  and  afipraisement  of  her  estate,  but  should 
have  been  at  once  transferred  to  tlie  legatees  in  remainder.  Estute  of  Cutliarine 
E.  King,  559. 

4.  That  the  word  "children "  following  a  gift  of  a  life-estate  to  the  parent  is  a 
word  of  inheritance  is  no  longer  law  in  this  Slate.    Estate  of  Silas  II.  WentZy 

5.  When  a  legacy  which  was  directed  to  he  invested  for  a  person  for  life  has 
been  paiJ  to  her  directly,  the  executors  are  of  course  accountable  to  the  remain- 
dermen ;  but,  if  the  fund  is  bequeathed  to  them  by  the  life  tenant,  they  have  a 
remedy  also  against  her  executors.     EAfufe  of  Mfry  C.  Snt/der,  590. 

6.  A  bequest  in  trust  for  adanjjhter  durinir  her  life,  with  remainder  to  her  issue 
who  should  survive  her  and  attain  the  age  of  iwenty-one  years,  and  in  case  of  her 
decease  without  leaving  issue,  then  t<»  her  brother  absolutely,  contemplates  a  defi- 
nite failure  of  issue  and  is  not  void  for  remoteness.  If  the  brother  died  in  the 
lifetime  of  the  life-tenant,  the  fund  goes  to  his  executors,  and  not  to  his  legatee. 
The  latter  must  claim  through  the  former.    Estate  of  Thomas  Shivers,  OH. 

BEVIEW. 

1.  .\  petition  for  a  review,  grounded  solely  upon  supposed  errors  of  the  auditing 
|nrlue  in  drawing  his  conclusions  from  the  evidence,  cannot  be  entertained! 
Uaie  of  William  Wartman,  518. 
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-REVIEW  (Continued). 

2.  To  BUBtaiu  a  bill  of  review,  palpable  error  must  be  elenrly  showu.  It  is  not 
sufKcient  »implv  to  raise  a  douhl.     Estate  of  Mary  !SlnelO«^  501. 

3.  Rijrht  to  Gill  of  review  forfeited  by  laches  aud  delay.  Estate  of  Tttomat 
Wister,  563. 

4.  A  |>etition  for  review  must  allege  that  distribution  has  not  yet  been  lOade; 
if  such  allegation  be  wanting  the  i>etition  is  defective  and  should  be  dismissed. 

\         Id, 

6.  A  petition  for  review  should  l>e  confined  to  one  estate.  If  the  j^etitioners' 
grievance  extends  to  more  than  <«ne  each  must  be  set  out  sej»arately.     Jd. 

6.  A  bill  of  review  is  not  the  i»ro|K?r  remedy  when  tlje  petitioner  pecks  to  sur- 
charge the  accountant  with  items  received,  or  which  ought  to  have  hrcn  received. 
The  correct  practice  is  to  demand  a  further  account.  Estate  of  letir  Geiger, 
680. 

7.  When  a  certain  share  of  a  testator's  estate  has  l)een  awarded  end  paid  to  & 
trustee,  without  objection  on  the  part  of  others  and  without  error  nppccrinp  on 
the  face  of  the  record,  the  propriety  of  the  payment  ctin  be  as  mcII  ditermiiu^d  bv 
an  audit  of  the  trustee's  account  as  by  a  bill  of  review.  If,  tlieref<»re.  he  has  al- 
ready tile«l  an  account  which  is  awaiting  audit,  a  review  will  not  ue  granted. 
Estate  of  John  Grim^  603. 

8.  The  omission  of  items  of  charge  in  an  account  not  being  an  ermr  apparent 
on  its  face,  the  better  practice  on  the  part  of  one  who  seeks  to  bring  this  defect  to 
the  knowledge  of  the  court  is,  not  to  ask  for  a  bill  of  review,  but  tt»  ask  for  a 
f u  rt  h er  accou  n  t.     E»ta te  of  Robert  Mitch rsou ,  605. 

9.  A  bill  of  review  was  petitioned  for  by  the  executors  of  one  who  had  heen  a 
coexecutor  with  the  accountant.  He  had  been  upcm  friendly  tenus  willi  the  latter 
for  fifteen  years  after  the  death  of  their  testator,  and  had  actively  partici|  iited  in 
the  nmnagement  and  settlement  of  the  estate.  At  the  end  of  that  time,  a  ru|  inre 
(•ccurred,  and  he  called  uf>on  his  colleague  for  an  account,  which  was  duly  fur- 
ni«ihed,  auditeil,  and  confirmed.  Two  years  later,  the  coexecutor  diwi.  The 
answer  to  the  petition  (which  was  not  filed  till  jilmost  five  vears  ha<l  elajiscd  after 
the  confirmation  of  the  account)  set  forth  credible  explan«tionsorall  of  the  alleged 
errors,  with  the  support  alj*o  of  testimony.  Upon  consideration  of  these  matlt-rs, 
together  with  the  fact  that  the  coexet»utor,  whose  knowled^'e  of  the  affairs  of  the 
estate  was  extensive  and  minute,  had  made  no  complaint  (luring  the  fitieen  years 
when  he  was  friendly  to  the  accountant,  ami  als<»  during  the  two  years  that  he 
lived  after  the  audit,  the  court  was  of  opinion  that  the  petition  should  be  <lisniissed 
at  the  cost  of  the  petitioners.     Jd. 

10.  A  bill  of  review  containing  allegations  of  certain  errors,  which  are  denied 
in  the  answer,  c:mnot  be  heard  without  a  reference  to  an  examiner  to  report  the 
testi m on y .     Estt (te  of  An na  D.  King^QXl. 

RIPARIAN  OWNERS.    See  Wharves,  1,  2,  3.    Docks,  1. 

ROADS  AND  STREETS.    See  Philadelphia,  City  of,  21. 

1.  An  owner  of  hind  who  buys  with  the  knowledge  that  it  is  .bounded  by 
other  land  appropriated  for  a  street,  and  that  this  privilege  is  assured  to  him 
whenever  the  street  should  belaid  out  or  accepted  bv  the  city,  cann«<t,  after 
such  acceptance  and  opening  bv  the  city,  deny  the  existence  of  the  street,  or 
that  it  was  properlv  taken  for  public  use  as  a  highway.     CV///,  to  nse,  vs.  Ash^  45. 

2.  A  certificate  from  the  survey  department,  lis  required  by  the  ordinance  of 
May  8,  1872,  prior  to  the  making  of  a  paving  ccmtract,  wa*«  not  in  this  case  re- 
quired, as  it  was  an  ortlinance  for  the  protection  of  the  interests  not  of  third 
parties  but  of  the  city,  which  could  therefore  waive  the  production  of  the  cer- 
tificate if  otherwise  authorized  to  make  the  contract.  Moreover,  if  this  were  a 
defect,  it  is  cured  by  the  ordinance  of  December  3,  1878.     Jd, 

3.  Where  the  city  of  Philadelphia  is  in  charge  and  control  of  a  turnpike, 
either  by  purchnse  or  abandonment  of  the  franchise,  it  is  bound  to  keep  the 
highwa^V  safe  and  convenient  for  onlinarv  travel,  and  no  more.  It  is  not  bound  to 
pave  with  any  specific  material  or  t4i  teep  the  road  up  to  the  standard  of  a 
turnpike.     Com,  ex  rel.  vs.  J^hilade/phia,  8.5. 

4.  The  Quarter  Sessions  of  Philadelphia  has  jurisdiction  to  appoint  a  jury  of 
view  u|M>n  a  |>etition  for  the  opening  of  a  street  laid  down  upon  the  city  plan. 
Jn  re  Tinentfi-eifihth  Street^  350. 

6.  Such  jurisdiction  has  been  continuonslv  exercised  for  over  a  centurv.     Id. 

6.  The  general  road  law  is  fully  a]>plicalble  to  the  city  of  Philadelpliia  for 
this  jmrpose.    Jd. 

7.  If  any  doubt  existed  as  to  the  power  of  the  Quarter  Sessions  under  the  general 
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ROADS  AND  STREETS  iContiuufth. 

road  law,  the  act  of  March  Iti,  1860  (P.  L.  224),  conclusively  sets  snch  doubt  at 
rest.    Jd. 

8.  In  rr  Hare  Street^  12  Phila.  591,  commented  on  and  dissented  from.    Id, 

9.  The  court  will  not  set  aside  or  disturb  the  finding  of  a  road  jury  Itefore 
Trhom  all  the  facts  have  been  properly  placeil  and  by  whom  the  subject  has 
been  maturely  considered,  merely  for  the  reason  that  the  evidence  niiijht  support 
conclusions  somewhat  different,  and  the  court  dt>es  not  fully  aijree  with  the 
jury  in  all  of  their  determinations.  In  such  a  case,  it  must  l>e  Iwirne  in  mind 
that  those  who  have  the  advantage  of  personal  intercourse  with  the  witnesses 
and  actual  in«<pection  of  the  pro^mrty  are  more  likely  to  reach  a  correct  result 
than  one  whose  knowledge  or  the  case  is  derived  wholly  from  a  perusal  of  the 
dejK>sition8.    In  re  Berks  Street^  381. 

10.  From  a  dee<l  of  land  lying  upon  a  certain  street  (unopened),  "together 
with  all  streets,  ways,  etc.,**  a  deiiication  by  the  grantor  of  all  the  land  consti- 
tuting the  bed  of  the  street  may  be  fairly  inferred.  Es)>ecially  when  there  is 
parol  evidence  to  the  same  effect  and  no  taxes  have  been  paid  upon  the  property 
for  manv  years,  damages  for  opening  the  street  will  be  refused.     Id, 

11.  All  private  or  sj)ecial  acts  of  assembly  prohibiting  the  o|>ening  of  streets, 
etc..  through  cemeteries  in  cities  are  re|>eaie<l  by  act  of  June  8,  1881,  P,  L.  68 ; 
the  immunity  heretofore  enjoyed  has  perished  with  that  act.  The  opening  of  a 
street  under  that  act  is  an  exercise  by  the  State  of  its  sovereign  right  of  eminent 
domain,  and  is  not  obnoxious  to  any  constitutional  or  legal  objection.  In  re 
Twenty-second  Street^  40J). 

12.  It  WHS  neither  the  }mrj>ose  nor  the  effect  of  the  act  of  April  21,  Ifi'wl,  to 
destroy  the  ancient  jurisdiction  of  the  Quarter  Sessions  over  the  o{>euing  of 
streets  in  the  city  of  Philadelphia.    In  re  Twenty-second  Street^  412. 

13.  Liability  of  city  for  change  of  grades — Damages  for  widening  streets.  In 
re  Germantown  Avenue,  413. 

SALES.    See  Vendor  AND  Vendee,  1. 

SALVAGE.    See  ADMllt^iLTY,  22,  23,  24. 

SCHOOL  DIRECTORS. 

No  school  director  (except  the  secretary  and  treasurer)  is  allowed  to  receive 
any  compensation  for  any  service  rendered  the  school  district.  McKernan  vs. 
Sc/iool  District,  643. 

SCIRE  FACIAS.    See  Judgments,  3,  4. 

SEAMEN. 

No  deductions  can  be  made  from  the  result  of  a  sale  of  effects  of  a  deceased 
seaman,  on  account  of  anv  claim  due  the  vessel  by  the  deceased ;  the  whole 
amount  so  realized  should  be  paid  to  the  United  States  shipping  oomniissiouer. 
United  States  vs.  lobey,  442. 

SENTENCE.    See  Criminal  Practice,  U. 

SEQUESTRATION.    See  Alimony,  1,  2. 

SET-OFF.    See  Ground-Rents,  2. 

1.  C.  was  a  broker  for  the  sale  of  iron,  and  agent  for  the  collection  of  the  pro- 
ceeds, and  S.  was  contractor,  through  him,  for  tlie  sale  of  a  large  quantity  of 
iron  to  A.,  and  made  several  shipments  directlv  to  A.,  in  accordance  with  the 
contract,  C.  making  the  collections.  Subseouently,  S.,  upon  making  a  shipment, 
transferred,  for  valuable  consideration,  the  bill  of  sale  to  R.,  with  notice  to  C. 
Held,  that  C.  could  not  hold  their  collections  upon  this  shipment  as  against  11. 
for  claims  against  S.    Shoener  vs.  Oibeen,  65. 

2.  In  foreign  attachment,  the  garnishee  cannot  set  off  an  unmatured  claim 
against  the  defendant.    Jones  vs.  manufacturers*  Bank,  156. 

3.  The  defendant  sold  goods  for  the  plaintiff  under  an  agreement  by  which 
he  was  to  account  for  them  at  a  fixed  price,  less  expenses  and  commission.  Ile/d, 
that,  in  a  suit  for  money  due  on  such  a  contract,  a  set-off  is  admissible.  Frail 
Co.  vs.  RoberU,  192. 

4.  A  bank,  in  the  regular  course  of  bnsine-ss,  discounted  for  A  two  notes. 
The  amount  of  these  notes,  less  discount,  were  placed  to  his  credit.  Shoemaker 
vs.  Bank,  216. 

5.  Before  either  of  said  notes  became  due,  A  died,  insolvent  The  first  note 
matured  after  the  bank   learned  of  his  death,  but  before  his  insolvency  was 
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SET-OFF  (Continued), 

known,  and  its  amount  was  charged  against  his  acoonnt.    The  other  i|ote  stib- 
sequeutlv  became  due  and  was  likewise  charged  to  his  account.     Shoemaker  vs. 
Bank  216. 
6.  Held,  that  the  bank  had  no  right  to  retain  any  part  of  the  said  balance.    Jd, 

SHERIFF'S  SALES.    See  Moktgagks,  3.    Fixtures,  1. 

A  sheriff's  sale  upon  a  judgment  for  arrears  of  ground-rent  which  have  been 
discharged  by  a  previous  sale,  vests  no  title  in  the  purchaser.    Foulkt  vs.  JUil- 
lard,  334. 
SHERIFF'S  VENDEE.    See  Fraud,  2. 

Under  the  act  of  June  16,  1836,  for  the  recovery  of  possession  by  a  sheriflTs 
vendee,  if  the  defendant  makes  an  affidavit  before  the  magistrate  in  the  words 
of  the  statute,  without  reciting  his  title,  it  is  sufficient,  and  the  magistrate  must 
ibrbear  to  enter  judgment.    Elton,  vs.  Stokes,  298.  • 

SLANDER.    See  Capias,  3.    Husband  and  Wife,  5. 
SLANDER  OF  TITLE. 

1.  In  an  action  for  falsely  alleging  that  plaintiff's  goods  were  liable  to  seizure 
for  rent,  malice  may  be  interred  from  the  circumstances  of  the  case.  Bolton  vs. 
Bray,  200. 

2.  It  is  not  necessary  to  show  that  the  goods  could  have  been  sold  to  a  par- 
ticular person  or  for  a  particular  price,  but  general  evidence  of  value  may  be 
given.    Id,  '  "» 

3.  In  an  action  for  slander  of  a  title  it  must  be  shown  that  the  statement  was 
false,  that  there  was  express  malice,  and  special  damage.  West  vs.  (/CaUaghan, 
257. 

SOLICITOR,  CITY.    See  Philadfxphia,  City  of,  5,  6,  7. 
SPECIFIC  PERFORMANCE.    See  Orphans'  Court  Sales,  3. 

1.  There  can,  jjerhaps,  be  no  reiison  why  specific  performance  of  a  verbal  con- 
tract should  not  be  enforced  in  equity,  when  it  is  clearly  est;vblished,  and  there 
is  no  question  as  to  its  conditions  or  reouirements.    But  when  it  is  considered 
that  eJiuity  encourages  fair  dealings,  ana  enforces,  specifically,  only  contracts  ^^ 
which  nave  been  fraudulently  or  wantonly  violated,  it  may  be  doubteit  that  there  4k 
should  be  in  any  case  specific  performance  enforced  where  a  verbal  contract  is    ^  ♦ 
rescinded,  unless  the  injury  be  such  as  could  only  be  redressed*  by  specific  per- 
formance.   Pei'kins  vs.  Fun-elf,  223. 

2.  The  terms  of  a  verbal  contract  are  so  likely  to  be  misunderstood,  or  not  r^^ 
membered^  that  a  strict  rule  of  specific  enforcement  might  lead  to  great  haidshijiB^ 
and  injustice.    Id,  •   *~ 

STARE  DECISIS.    See  Practice,  1. 

STATUARY.    See  Tariff,  1. 

STATUTES. 

A  general  sweeping  clause  in  a  statute  intended  to  guard  against  any  acci- 
dental omission,  and  referring  to  matters  of  the  same  nature  as  those  specifically 
mentioned,  cannot  be  applied  to  cover  other  kinds  of  taxes  generally.  City  vs. 
Schellinger,  50. 

STEVEDORES.    See  Admiralty,  17. 

STOCK.    See  Warranty,  1.    Pledge,  1,  2. 

STOCKHOLDERS.    See  Corporations,  7,  8,  9, 10. 

SUNDAY.    See  Criminal  Law,  15.  16. 

A  sergeant  of  ]K>lice  has  no  rignt  to  arrest  a  person  for  an  alleged  breach  of  the 
Sunday  law  of  1794  without  a  warrant.     Com,  vs.  Collins,  383. 

SUPERSEDEAS.    See  Errors  and  Appeals,  1. 

SURETIES.    See  Bonds,  1.    Orphans'  Court,  4. 

The  sureties  of  an  administratrix  have  no  standing  to  complain  of  her  neglect 
to  file  an  inventory  and  to  advertise,  when  it  appeara  that  these  duties  were 
omitted  at  their  own  suggestion.    Estate  of  Martin  Mullin,  613. 

TARIFF. 

Copies,  by  modern  artists,  of  ancient  statues,  come  with^  the  meaning  of 
section  25()4,  schedule  M,  of  the  Revised  Statutes,  which  provides  that,  "  Paint- 
ings and  sratnary,  not  otherwise  provided  for,  ten  per  centum  ad  valorem,"  VUi 
Bros.  vs.  TuttoH,  507.  ^ 
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TAXATION.    Sec  Building  Associations,  3,  4. 

1.  Horses  owned  by  street  railway  companies  are  one  of  the  snhjecU  of  taxation 
under  the  law  requiring  assessors  to  assess,  rate  and  value  all  objects  of  taxation, 
whether  for  State,  county,  etc.,  purposes,  and  it  is  not  necessary  that  the  city 
should  first,  by  ordinance,  provide  a  special  s^rstem  for  taxing  them.  Assessors 
having  taken  their  oath  of  office,  and  received  a  proper  precept  from  the 
board  of  revision  of  taxes,  though  prior  to  their  present  term,  their  service 
being  broken,  are  fully  qualified  to  levy  and  assess  taxes.  Smith  vs.  Railway 
Co,f  89. 

2.  Under  the  acts  of  Au^st  25,  1864,  and  April  29, 1844,  horses  owned  by  an 
incorporated  passenger  railway  company,  and  used  in  drawing  their  cars,  are 
taxable  for  municipal  jmrposes.    Railway  Co.  vs.  Donohugh.  258. 

3.  The  capital  stock  of  a  ferry  company  incorporated  in  New  Jersey  only,  the 
stock  of  which  is  held  only  bv  residents  of  that  State,  its  officers  and  men  resid- 
ing there,  and  that  being  the  location  of  its  property,  engaged  in  the  business  of 
ferriage  between  New  Jersey  and  the  city  of  Philadelphia,  and  having  no  con- 
nection with  Pennsylvania  except  the  lease  of  a  wharf  in  Philadelphia  wliere  it 
lands  and  receives  its  freight  and  passengers,  is  not  subject  to  taxation  by  the 
State  of  Pennsylvania,     (hm,  vs.  Ferry  Co.y  619. 

4.  Commission  merchants,  having  storehouses  in  other  counties,  from  which 
annual  sales  are  made  not  exceeding  $50,  and  only  to  accommodate  neighboring 
residents,  are  not  exempt  from  mercantile  taxes  in  the  county  where  the  store- 
bouse  is  located.    Delaware  Co,  vs.  Dupontf  627. 

5.  The  proviso  to  the  10th  section  of  the  act  of  1841.  exempting  from  taxation 
vendors  whose  annual  sales  do  not  exceed  $1,000,  only  applies  to  such  as  com- 
bine the  sale  of  general  merchandise  with  wines  and  liquors,  for  the  sale  of  which 
they  are  already  licensed.    Id, 

6.  The  act  of  April  9, 1870,  P.  L.  59,  exempting  from  license  manufacturera 
and  mechanics  who  sell  goods  other  than  their  own  make  not  exceeding  $500  per 
annum,  does  not  apply  to  general  vendors.    Jd, 

7.  All  vendors  whose  annual  sales  do  not  exceed  $5,000  should  be  rated  in  the 
lowest  class.    Id, 

TAXES.    See  Statutes,  1.    Husband  and  Wife,  2.    Mortgages,  3,  5. 

1.  Act  of  February  24,  1862,  P.  L.  44— Claims  for  registered  taxes  no*  covered 
by  the  phrase  **  municipal  debt  or  demand."     CUyvn,  schellinger^  50. 

2.  Upon  an  appeal  to  the  Court  of  Common  rleas  by  a  tax-payer  from  the 
settlement  of  £he  township  auditors,  under  the  act  of  May  1,  1876,  the  court  will 

.   reform  the  account  if  it  is  erroneous.    Breisch  vs.  Brenrian,  641. 

3.  When  taxes  are  paid  in  labor  on  the  roads  neither  the  treasurer  nor  the 
^  collector  is  entitled  to  commissions  on  such  amounts;  and  this  is  also  true  as 
'  regards  exonerations.    Id, 

4.  The  collector  is  only  entitled  t<^  commissions  in  collecting  a  special  tax. 

TENANCY  IN  COMMON. 

Whenever  a  joint  title  is  conveyed  to  them,  the  husband  and  wife  cunnct  take 
by  moieties,  but  are  seized  per  tout.     Estate  of  P/uebe  U,  Slitcheil^  597. 

TOWAGE.    See  Admiralty,  5. 

TRADE-MARKS. 

A  defendant  in  a  bill  to  enjoin  the  use  of  a  trade-mark  cannot,  by  allegin&r  in- 
jurious  qualities  in  the  plamtiflTs  goods,  compel  him  to  disclose  the  ingredients 
of  which  they  are  composed.     Tetlow  vs.  Savournin^  170. 

TRESPASS. 

While  the  laws  of  the  United  States  protect  a  marshal  from  prosecution  in 
cases  where  he  has  made  a  seizure  of  goods  upon  probable  cause  (Rev.  Stat  sec. 
970),  they  do  not  extend  so  far  as  to  relieve  liim  from  the  consequences  of  a  tres- 
pass committetl  in  the  performance  of  his  duty.    Fritsche  vs.  Kerns,  31 1. 

TRUSTS  AND  TRUSTEES. 

See  Debtor  and  Creditor,  1.    Churches,  1,  2.    Husband  and  Wife,  1. 

Equity,  4, 5, 6, 7, 8.    Income,  1, 2, 3, 4.    Powers,  1, 2,  3.    Com.migsions, 

3,  ^,  9.    Review,  7. 

1.  That  a  trust  for  accumulation  exceeds  the  limits  allowe<l  by  law  does  not 

affect  the  validity  of  the  trust  where  it  is  for  a  charitable  purpose.    Curran  vs. 

Trust  Co,,  84. 
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TRUSTS  AND  TRUSTEES  (CknUinued). 

2.  A  court  of  equity  will  set  aside  a  gift  of  the  trust  property  by  the  trustee. 
Schuenxel  vs.  German  HospiUily  243. 

3.  When  the  donee  defends  such  a  suit  in  good  faith,  the  costs  will  not  be  im- 
posed upon  him.    Id, 

4.  A  parol  trust  founded  upon  an  alleged  agreement  of  a  purchaser  at  sheriflTs 
•ale  to  buy  real  estate  for  the  defendant  in  the  execution  is  void  under  the  act  of 
22d  of  April,  1856,  sec.  4,  and  cannot  be  mauitained.    Fricke  vs.  Hagee^  261. 

5.  An  agreement  to  buy  the  personal  property  of  the  defendant  for  him  at  such 
sale  cannot  be  enforced  after  the  lapse  of  thirteen  years,  being  barred  by  the 
statute  of  limitations.    Id, 

6.  To  sustain  a  resulting  trust  or  otherwise  overthrow  a  lepol  title  which  is 
fortified  by  all  the  solemnities  of  formal  conveyancing,  the  proof  should  be  full, 
clear,  and  convincing.    Buchanan  vs.  Slreej^ery  309. 

7.  Incom|)etency  is  as  good  ground  for  the  removal  of  a  trustee  as  gross  negli- 
gence or  dishonesty.    EatiUe  of  William  Drum,  510. 

8.  A  cestui  que  ti^ust  can  call  U|>on  the  trustee  for  a  conveyance  only  when  he 
is  entitled  to  the  entire  interest.  If  there  be  any  valid  reason  why  the  truvt  should 
continue,  it  will  not  be  disturbed.    EUate  of  Samuel  Jfat;  516. 

9.  A  trust  was  created  by  will  in  1835,  f<fr  the  benefit  of  the  testator's  daughters 
during  life  with  remainder  to  their  appointees,  and,  in  default  of  Mp|>ointment,  to 
certain  "children  "  and  "  issue  "—not,  however,  the  exact  distribution  that  the 
intestate  act  would  make.  Heldf  that  although  tne  cettuis  que  truttent  were  not, 
at  the  time  of  making  the  application  for  a  conveyance,  married  or  in  contempla- 
tion of  marriage,  yet  the  trust  could  not  be  considered  executed ;  because,  as  the 
law  stood  in  1835,  the  testator  must  have  had  in  mind  the  danger  of  the  property 
being  taken  for  tne  debts  of  his  daughters'  husbands,  if  given  absolutely,  and  be- 
cause the  persons  in  remainder  were  not  the  heirs  of  the  cestui*  que  (rustent.    Id, 

10.  Liability  and  duties  of  executor  of  deceased  co-trustee  and  of  surviving 
trustee.    Estate  of  Alfred  Schochf  519. 

11.  Inasmuch  as  trustees  are  both  liable  for  mismanagement  of  the  fund,  either 
of  them  may  be  called  on  for  an  account,  and,  if  one  be  dead,  his  executor  should 
file  it.    He  cannot  esca)>e  this  duty  because  there  is  a  surviving  trustee.    Id, 

12.  A  trust  continues  in  equity  no  longer  than  the  thing  to  bo  secured  by  it  de- 
mands.    Estate  of  John  Y,  Clark,  673. 

13.  Where  tljere  is  no  limitation  over  or  for  the  separate  use.  the  sole  cestui  qtie 
trust  may  have  the  trust  abrogated  as  to  her  interest,  and  distribution  will  be 
ordered.    Id, 

14.  One  above  the  ap^e  of  discretion,  who,  without  connivance  on  the  part  of 
the  trustee,  conceals  his  infancy  and  permits  a  decree,  the  efi*ect  of  which  is  to 
relieve  the  latter  from  any  duty  with  regard  to  the  care  of  the  trust  estate,  cannot, 
after  the  expiration  of  nearly  twenty  years,  and  after  the  death  of  the  dischar^e<l 
trustee,  be  permitted  to  allege  the  invalidity  of  the  decree  by  reason  of  the  exist- 
ence of  the  fact  thus  concealed.    Estate  of  James  Gi/ian,  582. 

15.  A  testator  gave  his  executor  one-fifth  of  his  estate  in  trust  for  his  daughter, 
to  pay  her  the  income  during  life,  and  after  her  death  to  convey  to  her  appomtee. 
She  directed  by  will  that  her  husband  should  have  the  income  until  her  rhildren 
attained  the  age  of  twentv-one  years,  and  then  the  principal  to  be  divided  among 
them — in  default  of  children,  to  the  husband  absolutely.  At  the  time  of  her 
death  she  had  three  minor  children,  ffeld,  that  the  executor  of  the  donor  of  the 
power  was  the  proper  custodian  of  the  corpits  of  the  estate  until  the  time  should 
arrive  for  its  division.    Ashman,  J.,  dissenting.    Estate  of  Alida  A,  Hell,  589. 

16.  Although  a  trust  to  collect  and  pay  over  income,  and  at  the  end  of  seven 
years  to  distribute  the  principal,  is  an  active  trust,  yet  it  may  be  terminaied  be- 
fore the  prescribed  time  at  the  request  of  the  cestuis  qui  trustent  who  are  sul  Juris, 
The  dissient  of  one  of  them  is  immaterial,  as  his  share  can  remain  and  he  will  not 
be  prejudiced  by  the  division  of  the  others.    Estate  of  Henry  H,  Henderson,  SOiS. 

17.  It  is  not  inequitable  or  illegal  to  charge  a  trustee  with  compound  interest. 
Estate  of  Emmxi  A.  Howell,  599. 

18.  A  trust  creating  a  seimrate  use  for  n  female  infant  aged  ten,  when  there 
was  no  marriage  in  contemplation,  will,  upon  petition,  be  considered  executed  in 
the  cestui  que  trust.    Est<ite  of  Rachel  Bevan,  615. 

19.  W.  bv  his  last  will  appointee!  B.  and  others  "trustees  of  the  remainder  of 
his  estate  for  the  uses  and  purposes  following,  viz.:  For  the  sole  and  sepanito 
use  of  my  daughter  S.  for  and  during  the  term  of  her  natural  life,  and  to  receive 
and  collect  the  rents,  issnt-s  and  i>rofits  of  the  real  estate,  and  interest  and  divi- 
dends of  the  personal  estate,  and  jmy  the  same  to  hei,  ana  from  and  immediately 
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TRUSTS  AND  TRUSTEES  {Continued). 

after  her  death  in  trust  for  the  use.  of  her  children  then  living,  their  heirs,  etc.," 
and  in  the  event  of  the  death  of  all  the  children  of  S.  without  leaving  issue,  tlien 
in  further  trust  to  convey  the  remainder* to  L.  in  fee.  S.  left  two  children  sur- 
viving her.  Held,  that  thev  took  a  fee  in  the  realty  and  an  absolute  estate  in 
the  personalty  under  the  will  of  VV.,  and  were  entitled  to  a  conveyance.  Appeal 
oj  Bradley  ei  at.,  Qb^, 

USURY.    See  Bills  and  Notes,  1. 

VENDOR  .\ND  VENDEE.    See  Warranty,  1.    Fixtures,  1. 

1.  Where  the  venaor  of  oersonal  property  has  not  lost  his  lien  for  the  purchase- 
money,  the  effect  of  a  sale  oy  him,  under  a  judgment  obtained  against  the  vendee 
for  a  part  of  the  unpaid  purchase-money,  is  to  vest  in  the  purchaser  the  legal  es- 
tate of  the  vendor  as  well  as  the  equitable  estate  of  the  vendee.  McCay  vs.  For- 
wood,  137. 

2.  vVhile  it  is  true  that  there  is  no  change  of  property  when  the  possession  of 
goods  is  obtained  by  fraud,  yet  there  is  such  a  cnange  when  the  vendor  delivers 
them  and  relies  upon  the  vendee  to  perform  the  conditions  of  sale.  IViomp^oii  vs. 
Taylor,  250. 

WARR.\NT  OF  ATTORNEY. 

See  PtiiijiDELPHiA,  City  of,  5,  6,  7.    Attorneys- at- Law,  1. 

WARRANTY. 

The  transferror  of  a  certificate  of  stock,  sealed  with  the  seal  of  the  corpora- 
tion and  duly  signed  by  the  proper  officers,  does  not  warrant  that  it  was  issued 
by  due  authority  of  law.    Peoples  Bank  vs.  KurtZj  135. 

WHARVES. 

1.  Wharves  are  not  the  private  property  of  him  who  erects  them,  and  persons 
who  go  upon  and  fasten  vessels  to  them  are  not  trespassers.   Vegan  vs.  Jhmiapy  69. 

2.  A  schooner  laden  with  melons  was  fastened  to  the  end  of  defendant's 
wharf  without  his  express  f)ermi8sion,  and  a  stevedore  attempting  to  move  the 
vessel  into  the  dock  was  injured  by  the  falling  of  a  plank,  rastened  on  top  of 
the  cai>-log,  which  was  loose  or  rotten.  Upon  suit  for  damages  against  the  owner 
of  the  wharf  a  nonsuit  was  grunted,  on  the  ground  that  plaintiff  was  a  tres- 
passer, but  upon  motion  the  non-suit  was  taken  off.    Id. 

3.  The  rights  of  the  public  as  to  wharves  fully  considered.    Id,  \ 

WIDOW.    See  Decedents'  Estates,  15, 16. 

WILIJ3. 

See  Register  op  Wills,  2.   Issue,  1, 3, 4.   Annuity,  1.  Life-Tenant,  1, 2. 

1.  In  an  issue  to  test  the  validity  of  a  will,  there  is  no  inflexible  rule  as  to 
what  the  proponent  must  prove  to  make  out  a  prima  facie  case.  Generally,  it 
is  enough  to  show,  in  the  manner  required  by  law,  that  the  signature  is  that  of 
the  testator;  but  when,  upon  the  admission  of  the  paper,  doubt  is  cast  upon  its 
genuineness,  by  reason  of  something  appearing  upon  its  face,  the  onus  is  upon 
the  proponent  to  overcome  the  presumption  thus  raised.  Yardley  vs.  Cuthbert- 
son,  77. 

2.  In  this  case  a  codicil  vested  the  entire  residuarv  estate  in  the  i>er%->n  (not  a 
relative)  who  wrote  it.  Held,  that  he  must  show  affirmatively  that  the  testator 
knew  the  value  of  the  property  thus  disposed  of,  and  that  the  gift  was  his  free 
and  intelligent  act    /a. 

3.  The  language  of  the  precept  from  the  Orphans*  Court,  giving  form  and  di- 
rection to  the  issue,  does  not  change  the  above  rule  as  to  the  burden  of  proof.    Id. 

4.  \V\U—-Devimvit  vel  won— Testamentary  capacity— What  is  undue  influence 
in  execution  of  wills — The  case  of  a  legal  adviser  or  agent  benefited  under  resid- 
uary clause.     Yardley  vs.  Cuthbertson.  ill. 

6.  A  construction  of  the  language  of  a  will  which  necessitates  the  supposition 
that  the  testator  intended  to  direct  an  illegal  accumulation  of  income  or  a  partial 
intestacy,  must  be  rejected,  unless  the  contrary  is  clearly  made  out.  Etstate  oj 
Nicholas  E.  Thouron,  521. 

6.  Charge  of  the  court.    Marsden  vs.  Marsden,  29. 

7.  When  it  is  shown  that  a  testator  was  unconscious  at  various  periods  on  the 
day  of  the  date  of  his  will,  the  question  whether  he  had  testamentary  capacity 
at  the  time  of  its  execution  is  a  proper  one  for  a  jury.  Estate  of  Thonuis  Heenan, 
544. 
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WILLS  (CojUinued). 

8.  Tlie  order  in  which  the  various  provisions  of  a  will  are  p1ace<l  may  be 
changed  in  construing  it,  if  the  intention  of  the  testator  can  be  better  di«>covered 
in  that  way.    E9tate  of  FrancU  Scoffin^  572. 

9.  A  will  which  directs  accumulations  forbidden  by  law  is  pro  tanto  void.  Es- 
tate of  John  Grimy  603. 

10.  In  the  execution  of  a  nuncupative  will,  the  requirements  of  the  statute 
must  be  fully  complied  with,  and  the  ropatio  testiupif  or  the  "  bidding  the  per- 
sons present,  or  some  of  them,  to  bear  witness  that  such  was  her  will,  or  to  that 
effect"  is  not  complied  with,  when  the  testatrix,  in  the  absence  of  words  bidding 
those  present  to  bear  such  witness,  expresses  such  direction,  intention  or  desire, 
by  looking  at  the  witnesses,  while  using  words  which  are  sufficient  to  make  a 
testamentary  disposition  of  her  property.  A  look  is  not  a  sufficient  rogatio 
testium,     niU  of  Catliarim  MeisenhcUtr,  651. 

WITNESS.    See  Practice,  19. 

1.  Motion  to  attach  witness  for  declining  to  answer  before  examiner  reAised 
when  the  testimony  shows  that  the  questions  at  first  refused  were  subsequently 
answered,  or  were  questions  not  within  the  rule  under  which  the  examiner  was 
appointed.    Loughlin  vs.  Mayhin^  95. 

2.  A  chancellor  may,  in  his  discretion,  permit  an  attachment  to  issue  against 
a  witness  without  previous  service  of  the  rule  upon  him.    Rohb  vs.  Pepper^  191. 

3.  A  defendant  m  a  criminal  case  who  desires  to  testify  in  his  own  behalf 
must  make  an  offer  to  do  so,  and  his  silence  will  be  construed  as  a  waiver  of  his 
right.     Com.  vs.  Stinger ^  375. 

4.  An  executor  who  has  converted  a  portion  of  the  estate  to  his  own  use  with 
the  consent  of  his  colleague  is  a  competent  witness  against  the  estate  of  the 
latter  upon  that  point,  for  the  reason  tnat  his  testimony  consists  of  admissions 
against  his  interest.    Estate  of  Martin  Power ^  539. 

6.  The  widow  of  decedent  was  called  by  a  claimant  as  a  witness  in  support  of 
his  claim.  She  whs  examined  and  cross-examined,  and  her  testimony  was  re- 
ceived without  objection  from  either  the  exceptant  or  any  of  the  other  creditors 
appearing  before  the  auditor.  It  is  too  late  to  object  to  her  competency  upon 
exceptions  to  auditor's  report.    Estate  of  William  HarriSf  Jr.^  660. 

6.  The  widow  is  not  a  competent  witness  to  prove  a  gift  to  her  by  her  de- 
ceased husband.  If  such  a  girt  is  claimed,  there  must  be  not  only  proof  of  the 
fact  but  also  of  the  husband's  solvency  at  the  time.    Estate  of  John  B.  Koch,  581. 

7.  Competence  of  partner  as  a  witness  to  prove  set-off.  Estate  of  John  H. 
Jones.  584. 

8.  The  wife  of  a  guardian  is  a  competent  witness  in  his  favor  when  his  account 
is  before  the  auditing  judge.    Estate  of  Ara  L,  HefimaUf  614. 
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